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Appeal  of  Swift  et  al. 

(Adoanee  Ccue^  Pennsyhania.     February  1,  1886.) 

The  act  of  February  19,  1849,  §  10,  PennsyWania  Legislature,  exempts  a 
dwelling-house  from  the  occupancy  by  a  railroad  in  locating  its  route,  and 
also  the  curtilage  thereto  belonging,  unless  with  the  owner's  consent,  the 
cortOage  and  dwelling  are  taken.  The  extent  of  the  curtilage,  however,  can- 
not be  defined  by  any  arbitrary  rule,  it  must  be  determined  in  each  case  by  a 
consideration  of  what  is  necessary  for  a  reasonable  and  proper  enjoyment  of 
the  house  as  a  residence. 

Appeal  of  Caroline  Swift  and  Hannah  Given  from  a  decree  of 
Common  Pleas  No.  4,  Philadelphia  county,  dismissing  a  bill  in 
equity,  praying  for  an  injunction  to  restrain  the  Philadelphia, 
Germantown  &  Chestnut  Hill  R.  B.  Co.  from  entering  upon  the 
curtilage  attached  to  plaintifE's  dwelling-house,  in  the  construction 
of  their  railroad. 

The  bill  set  out  that  plaintiffs  were  owners  of  a  certain  lot  of 
ground,  225  feet  by  100  feet,  with  the  dwelling-house  thereon 
erected,  situate  in  the  suburbs  of  Philadelphia.  Following  is  a  line 
diagram  of  the  locus  in  quo : 


The  route  of  the  railroad  company  appropriated  the  triangular 
piece  of  ground  indicated  in  the  plan,  embracing  about  288  square 
feet.  The  railroad  company  was  organized  under  the  general  rail- 
road act  of  April  4,  1868,  and  thereby  subject  to  tlie  provisions  of 
the  act  of  February  19,  1849,  section  10  of  which  is  as  follows : 
"  The  president  and  directors  of  such  company  shall  Jiave  power, 
by  themselves,  their  engineers,  superintendents,  agents,  artisans, 
and  workmen,  to  survey,  ascertain,  locate,  fix,  mark  and  determine 
such  route  for  a  railroad  as  they  may  deem  expedient,  not,  how- 
ever, passing  through  any  burying-ground  or  place  of  worship,  or 
any  dwelling-house  m  the  occupancy  of  the  owner  or  owners  there- 
of, without  nis,  her,  or  their  consent."  In  addition  to  the  prayer 
for  restraint  from  entering,  the  bill  also  pi*ayed  that  the  defendant 
d8  A.  &  £.  R.  Cas.— 1 
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company  be  restrained  from  proceeding  at  law  in  matter  of  plain- 
tiff's approved  indemnity  bond  for  $600.  After  argument  the 
court  dismissed  the  bill,  whereupon  this  appeal  was  taken,  the 
action  of  the  court  being  assigned  for  error. 

J,  Howard  Morrison  for  appellants. 

Da/vid  W.  Sellers  for  appellee. 

Meboub,  C.  J. — In  the  location  and  construction  of  a  railroad, 
the  act  of  nineteenth  February,  1849,  prohibits  the  corporation 
from  passing  through,  inter  oZza,  "  any  dwelling-house  in  the  oc- 
cupancy of  the  owner  or  ownere  thereof,  without  his,  her  or  their 
consent."  This  language  must  be  so  construed  as  to  give  a  reason- 
able effect  to  the  purpose  and  intent  of  the  statute.  It  certainly 
does  not  mean  that  the  prohibition  extends  only  to  preventing  the 
railroad  from  actually  passing  ^Hhrough"  the  dwelling-house. 
^^  When  the  latter  is  occupied  by  the  owner  thei*eof,  the 

DWKLUiro  A5D  statutc  ^Ivcs  it  all  the  protection  necessary  for  its 
ccBTiLAOB.  reasonable  enjoyment  as  a  dwelling  for  the  owner  and 
his  family.  This  necessarily  includes  some  curtilage  connected 
therewith.  The  exact  extent  of  that  curtilage  cannot  be  defined 
by  any  arbitrary  rule  as  to  distance.  As  each  case  arises,  the  right 
01  the  owner  and  occupier  of  the  dwelling-house  against  hostile 
location  of  a  railroad  must  be  determined  by  a  consideration  of 
what  is  necessary  for  a  reasonable  and  proper  enjoyment  of  the 
house  as  a  resiaence  in  view  of  its  location  and  surroundings. 
Tested  by  that  rule,  we  do  not  think  the  location  of  the  railroad  in 
question  is  in  confi.ict  with  the  statute.  The  land  to  be  taken  is 
one  corner  of  the  rear  end  of  the  lot.  It  is  155  feet  from*  the  near- 
est portion  of  the  house.  It  does  not  interfere  with  the  use  or  en- 
i'oyment  of  any  adjacent  buildings,  or  ornamental  structures  of  any 
dnd,  nor  with  any  shrubbery  or  beautiful  lawn.  It  in  no  manner 
prevents  access  to  the  street,  nor  causes  any  substantial  objection  to 
the  occupancy  of  the  building  as  a  dwelling-house.  In  so  far  as  it 
causes  injury  or  damage  to  the  house  or  lot,  the  appellants  are  en- 
titled to  recover  compensation  under  the  statute. 

Decree  affirmed,  and  appeal  dismissed,  at  the  costs  of  the  appel- 
lants. 

Property  Exempt  from  Cond  em  nation  i-^It  is  of  course  within  the  discretion 
of  the  legislature,  in  conferring  the  power  to  appropriate  property  for  rail- 
way purposes  to  limit  or  restrict  it  in  any  way  or  to  any  extent  the  legislature 
thinks  reasonable.  In  some  States  it  has  been  provided  that  improyemeDts 
shall  not  take  in  dwelling-houses.  State  «.  Troth,  84  N.  J.  L.  377;  Wells 
^.  Somerset  R  R.  Co.,  47  Me.  345.  It  has  been  held  that  the  exemption  of  a 
dwelling-house  would  not  include  a  garden,  an  orchard,  or  the  curtilage. 
Wells  D.  Somerset,  etc.,  R.  R.  Co.,  47  Me.  845.  But  a  billiard-room  attached 
to  a  hotel  is  within  the  exemption.  State  v.  Troth,  36  N.  J.  L.  877;  and 
the  exemption  would  not  be  violated  by  running  the  road  near  a  dwelling-- 
house, but  oyer  the  land  of  another  than  its  owner.     Richmond,  etc.,  R.  K. 
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Co.  «.  Wickey,  13  Gratt.  (Va.)  875.  The  exemption  must  be  asked  in  ffood 
faith.  It  will  not  apply  to  a  shanty  built  on  the  line  of  a  railway  and  oc- 
cupied by  some  negroes  who  were  induced  to  live  there  for  the  purpose  of 
enabling  the  owner  to  evade  the  condemnation  law.  Morris  d.  Bchallsville 
6.  R.  R.  Co.,  4  Bush  (Ky.),  448;  Carris  v.  Commissioners  of  Waterloo,  2  Hill 
(N.  Y.),  443. 

The  exemption  is  to  be  construed  liberally  in  favor  of  the  owner  of  the 
property.  Reddin  «.  Metropolitan  Bd.  of  Wks.,  31  L.  Ji  (Ch.)  660.  The 
woni  *^  house"  includes  court- yard,  office,  houses  (whether  finished  or  not), 
garden,  and  all  that  is  necessary  to  the  enjoyment  of  the  house,  if  wilhin  the 
same  ambit  or  circuit,  whether  attached  to  the  main  building  or  not,  and 
though  purchased  subsequently  to  the  erection  of  the  main  building.  Gover- 
nors, etc.,  V,  Charing,  etc.,  R.  R.  Co.,  30  L.  J.  (Ch.)  395 ;  Mason  v,  London,  etc., 
R.  R.  Co.,  36  L.  J.  (Ch.)  483;  Dakin  v.  London,  etc.,  R.  R.  Co.,  26  L.  J. 
(Ch.)7d4;  King  v.  Wycombe  R.  R.  Co.,  59  L.  J.  (Ch.)  462;  Cole  v.  West  Lon- 
don, etc.,  R.  R.  Co.,  27  Beav.  342;  Alexander!?.  West  End,  etc.,  R.  R.  Co.,  31 
L.  J.  (Ch.)  500;  Grosvenor  v.  Hampstead,  etc.,  R.  R  Co.,  26  L.  J.  (Ch.)  731. 

See  case  of  McConiha  v,  Guthrie,  17  Am.  &  Eng.  R.  R.  Cas.  1. . 


Uline 

V. 

'    New  York  Oentbal  &  Hudson  River  R.  R.  Co. 

(Adwnce  Com,  Ifew  Torh,    January  19,  1886.) 

If  a  railroad  is  built  upon  a  highway  without  acquiring  the  private  riehts 
or  property  existing  therein,  the  company  is  liable  for  all  the  damages  suffer- 
-ed  by  the  owners  of  such  rights  ana  propertv,  and  as  to  them  the  railroad 
is  unlawful  and  is  a  continuing  nuisance  which  can  be  abated. 

When  a  railroad  is  lawfully  built  with  proper  care  and  skill,  it  is  not  a  nuis- 
ance, and  the  company  is  not  responsible  for  any  damages  necessarily  re- 
sulting to  private  property  from  the  construction  or  operation  of  the  road. 

In  the  absence  of  allegations  or  proof  to  the  contrary,  it  will  be  presumed 
that  a  railroad  which  has  been  built  through  a  city  street  for  a  number  of 
years  (here  forty)  has  legally  acquired  a  right  to  be  built  there;  and  that,  in 
raising  its  grade,  it  had  the  permission  of  the  city  and  had  done  all  the  law 
required  ofit  in  not  unnecessarily  impairing  the  usefulness  of  the  street. 

In  an  action  for  damages  for  a  continuing  nuisance  arising  from  the  con- 
struction of  a  railroad  embankment  in  a  public-  street  in  &ont  of  private 
premises,  the  recovery  is  limited  to  such  damages  as  the  plaintiff  may  have 
sustained  previous  to  the  commencement  of  his  action. 

Appeal  from  a  judgment  of  the  Supreme  Court  at  General 
Term  in  the  third  department  affirming  a  judgment  in  favor  of 
plaintiff,  in  an  action  for  damans  to  realty.    Reversed. 

Memorandum  of  decision  below,  3  Hun,  85. 

The  case  and  facts  are  stated  in  the  opinion. 

Hale  <b  BuUdey  for  appellant. 

Easl,  J. — Colonie  street  runs  at  right  angles  with  and  crosses 
Broadway  in  the  City  of  Albany,  and  the  defendant's  railroad 
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crosses  the  two  streets  diagonally  at  the  place  of  their  intersection, 
and  had  crossed  there  for  at  least  forty  years  before  the  trial  of 
Facts.  this  action.    The  plaintiff  owned  three  houses  and  lots 

contiguous  to  each  other,  situate  on  the  northerly  side  of  Colonie 
street,  and  easterly  of  Broadway  and  of  the  railroad.  The  lot 
numbers  are  eighty-five,  eighty-three  and  eighty-one,  numbered  in 
this  order  from  iKroadway;  lots  eighty-five  and  eighty-three  ex- 
tend only  to  the  northerly  side  of  Colonie  street,  while  lot  eighty- 
one  extends  to  the  centre  thereof.  When  the  railroad  was  originally 
built,  the  two  streets  were  somewhat  raised.  About  the  year  1874 
two  additional  tracks  were  laid  upon  the  defendant's  road  where  it 
crossed  the  two  streets,  one  of  which  was  upon  the  easterly  side 
thereof,  and  the  road  bed  was  raised  at  its  intersection  with  l^road- 
way  from  two  and  a  half  to  three  feet.  It  does  not  appear  that 
eitner  of  the  tracks  or  any  part  of  the  road  bed  was  upon  any  of 
plaintiff's  land,  or  that  she  received  any  damage  whatever  from 
them.  But  to  accommodate  the  grade  of  Colonie  street  to  the  grade 
of  the  railroad  it  became  necessary  to  raise  the  sti-ect  and  sidewalks 
thereof,  and  the  consequence  was  that  the  street  and  sidewalk  in 
front  of  plaintiff's  lots  were  elevated  about  one  foot,  and  all  the 
damage  of  which  plaintiff  complains  was  caused  by  this  elevation. 

She  alleged  in  her  complaint  that  her  lots  extended  to  the  centi*e 
of  the  street ;  that  the  defendant  entered  upon  her  property,  mean- 
ing her  property  in  the  street,  and  tore  up  the  pavement,  raised 
the  street  sidewalks  and  gutters,  and  so  shaped  the  street  and  gut- 
ters as  to  pour  the  water  therefrom  down  over  the  sidewalk  into 
the  basements  of  her  houses,  by  means  of  which  her  premises  were 
made  liable  to  be  flooded  with  water,  and  had  been  flooded  with 
water  and  were  rendered  damp,  unhealthy  and  inconvenient  of 
access,  and  her  property  therein  had  been  injured,  and  the  rental 
value  and  the  value  thereof  greatly  depreciated. 

Many  exceptions  were  taken  at  the  trial  on  behalf  of  the  de- 
fendant, whicn  its  counsel  argued  before  us  and  relied  upon  for  a 
reversal  of  the  judgment ;  but  I  shall  notice  those  only  which  have 
reference  to  the  rule  of  damages  laid  down  by  the  trial  Judge. 
Upon  the  trial  it  was  claimed  on  behalf  of  the  defendant  that  Uie 
plaintiff  could  recover  only  such  damages  as  she  had  sustained  up 
to  the  commencement  of  the  action.  On  the  contrary,  her  counsel 
claimed  that  she  could  recover  damages,  upon  the  theory  that  the 
embankment  placed  in  the  street  in  front  of  her  lots  was  to  be  per- 
manent, and  that  thus  it  was  a  permanent  injury  to  her  lots;  and 
so  the  law  was  ruled  by  the  trial  Judge. 

A  witness  for  the  plaintiff  was  asked  this  question  :  "  What,  in 
your  judgment,  was  the  value  of  these  lots,  eiffhty-one,  eighty-three 
and  eighty-five  Colonie  street,  befoi'e  the  grade  was  made  ?"  This 
was  oDJected  to  by  defendant's  counsel  as  immaterial  and  incom- 
petent, and  the  objection  was  overruled,  and  the  witness  answered 
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that  each  lot  was  worth  $3,000,  and  was  worth  less  after  the  change. 
Then  he  was  asked  this  question  :  ^'  How  much  would  it  be  worth 
since  the  change  in  the  street  ?"  This  was  objected  to  by  defend- 
ant's counsel,  on  the  grounds  that  it  was  immaterial  anil  incom- 
petent ;  that  a  change  of  market  value  between  1874  and  that  time 
was  no  evidence  of  damages  in  this  action ;  that  the  question  as- 
sumes that  the  damage  was  permanent ;  that  the  proper  measure 
of  damages  was  any  injury  to  the  rental  value  of  tne  premises 
prior  to  the  commencement  of  the  suit  and  the  cost  of  restoring 
the  street  to  its  formes  condition ;  and  that  there  was  nothing  in 
the  complaint  or  in  the  evidence  which  rendered  material  any 
evidence  as  to  the  market  value  of  the  property  either  before  or 
after  the  alleged  wrongful  act.  The  trial  Judge  ruled  that  he 
would  allow  the  plaintiff  to  prove  how  much  the  rental  of  the  prop- 
erty had  been  impaired  down  to  the  commencement  of  the  action, 
and  the  actual  injuries  which  the  property  had  sustained  by  the 
flow  of  the  water  into,  upon  and  against  it  by  reason  of  the  change 
of  the  grade  of  the  street  by  the  defendant ;  and  to  this  ruling 
plaintiff's  counsel  excepted.  Subsequently,  upon  further  argument 
on  the  next  day,  the  Judge  reversed  his  ruling  and  among  other 
things  said:  '^  Yesterday  an  inquiry  was  made  of  counsel  as  to  the 
act  of  the  defendant  in  constructing  the  additional  tracks  and  in 
raising  the  bed  of  the  road.  I  understood  it  to  be  conceded  that 
the  act  was  a  pure  trespass ;  that  the  dumping  of  the  ground  in  the 
street  was  a  trespass,  and  that  the  construction  of  the  tracks  was  a 
trespass,  and  the  running  of  the  cars  was  a  trespass,  and  I,  there- 
fore«  held  that  no  court  would  be  justified  in  assuming  that  an  act 
of  that  character  would  be  permanent;  therefore,  that  the  per- 
manent depreciation  in  value  of  the  property  could  not  be  the  basis 
of  the  damages,  but  only  the  depreciatea  rental  during  the  time  of 
the  continuance  of  the  trespass,  up  to  the  time  of  the  oeginning  of 
the  suit,  and  the  actual  injury  which  the  flooding  had  done  to  the 
property.  I  think  if  these  facts  be  conceded,  that  the  plaintiff  can 
only  recover  the  rental  which  she  had  lost  and  the  actual  injury 
to  the  premises  down  to  the  time  of  the  bringing  of  the  suit." 

He  then  called  attention  to  the  complaint,  and  said  that  it  did 
not  charge  that  the  defendant's  acts  were  illegal,  or  that  they  were 
a  pure  trespass  upon  the  street,  and  that  the  pleadings  showed  that 
the  acts  were  legally  done  by  the  defendant  under  its  charter,  and 
further:  "  If  that  proposition  be  sound,  how  can  the  court  act  upon 
an  assumption  that  here  was  a  mere  trespass  committed  by  the  rail- 
road company  upon  a  street,  which  they  had  no  right  to  do?  My 
decision  yesterday  rested  upon  an  assumption  that  purely  and 
simply  here  was  a  trespass  committed  upon  the  street,  which  the 
company  had  no  right  to  commit,  and  wiiich  because  a  trespass  the 
court  could  not  assume  would  be  of  a  permanent  character.  Upon 
that  supposition  and  upon  that  theory  it  was  held  that  the  plaintiff 
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conld  Bot  recover  as  for  a  permanent  injury  to  the  property,  but 
must  be  limited  in  }ier  recovery  to  the  damages  which  she  had  sus- 
tained by  a  loss  of  rental  up  to  the  time  of  bringing  the  action  and 
to  the  actual  injury  done  to  the  property." 

Plaintiffs  counsel  stated  that  "  they  had  never  claimed  this  was 
a  case  of  mere  trespass ;  that  as  to  two  of  the  lots  they  did  not 
own  the  soil  in  the  street  and  it  could  not  be  a  trespass."  The  trial 
Judge  then  held  that  because  the  acts  of  the  defendant  in  the  street 
were  not  illegal  or  unlawful,  and,  therefore,  not  a  trespass,  they 
might  be  regarded  as  of  a  permanent  nature,*  and  that  the  plaintiff 
could,  therefore,  recover  for  the  permanent  injury  done  to  her 
property,  and  he  overruled  defendant's  objection  to  the  question 
and  the  witness  answered  that  each  lot  immediately  after  the  change 
was  worth  about  $1,500.  Similar  questions  put  by  plaintiffs  coun- 
sel to  other  witnesses  were  objected  to  by  defendant's  counsel,  the 
objections  were  overruled  and  the  witnesses  answered  in  substau- 
tially  the  same  manner. 

Evidence  offered  by  the  defendant  to  show  how  much  it  would 
cost  to  restore  the  street  to  its  former  condition  was,  on  the  ob- 
jection of  the  plaintiff,  excluded. 

At  the  close  of  all  the  evidence  defendant's  counsel  moved  for  a 
nonsuit  upon  the  following  grounds:  "  1.  That  no  title  has  been 
proved  in  plaintiff  in  the  property  in  question.  2.  There  is  no 
proof  of  any  interference  by  defendant,  with  the  property  in  ques- 
tion. 3.  Plaintiff  has  failed  to  make  out  a  cause  of  action ;  and 
upon  the  further  ground  there  is  no  proof  of  any  unlawful  or  ille- 
gal interference  by  defendant,  with  the  property  in  question. 

The  trial  Jud^  said  :  "  I  agree  with  you  :  there  is  no  proof  of 
any  illegal  interference.  That  involves  another  very  grave  ques- 
tion; I  concede  that,"  and  he  denied  the  motion  and  defendant's 
counsel  excepted. 

The  Judge  charged  the  jury  that  the  plaintiff  could  recover  for 
the  permanent  injury  to  her  property  the  diminished  market  value 
thereof.  He  was  requested  by  defendant's  counsel  to  charge  as 
follows :  "  If  the  jury  believe  that  the  act  of  the  defendant  in 
raising  the  street  was  not  unlawful  but  was  by  the  permission  of 
the  City  of  Albany,  then  the  defendant  is  not,  under  the  proof, 
liable  to  plaintiff  for  any  injury  done  to  the  plaintiff  by  reason  of 
such  graae.  The  Judge  replied:  "I  decline  to  charge  that.  I 
admit  that  involves  a  veiy  diflBcult  problem  of  law." 

Defendant's  counsel  also  asked  him  to  charge:  "  If  the  jury  be- 
lieve such  acts  were  done  without  the  permission  of  the  city  and 
were  unlawful,  then  the  measure  of  damages  would  be  the  actual 
injury  sustained  by  plaintiff  before  the  commencement  of  this 
action,  including  the  loss  of  rent  and  the  injury  to  the  use  and  en- 
joyment of  the  property  before  the  commencement  of  the  action 
if  any."    And  the  Judge  said:  "  I  decline  to  charge  that,  because 
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there  is  no  proof  one  way  or  the  other  upon  the  question.  Whether 
there  was  an  authorized  or  unauthorized  act,  there  is  no  presump- 
tion in  favor  of  the  trespass." 

Defendant's  counsel  further  asked  the  Judge  to  charge :  ^'  That 
upon  the  evidence  the  jury  will  not  be  justified  in  rendering  a  ver- 
dict for  the  supposed  difference  in  market  value  in  the  premises 
before  and  after  the  act  in  question,"  and  he  refused  so  to  chai'ge^ 
and  to  all  the  refusals  defendant's  counsel  excepted. 

The  Judge  then  said  :  "  Ibr  the  purpose  of  presenting  that 
question  sharply  I  neglected  to  charge  as  1  shall  do  now,  that  the 
plaintiff  can  recover  the  difference  in  the  rental  value  of  the 
property,  provided  you  find  that  the  act  of  the  defendant  has  im- 
paired  the  market  value,  and  to  the  extent  it  has  impaired  it ;"  and 
to  this  defendant's  counsel  also  excepted. 

At  the  Genei-al  Term,  the  rule  of  damages  laid  down  by  the  trial 
Judge  was  approved  for  the  reasons  given  by  him,  to  wit:  that  the 
raising  of  the  street  was  not  illegal  or  unlawful,  and  was  appar- 
ently permanent.  Judge  Boardman,  writing  an  opinion  in  which 
Jndee  Bockes  concurred,  among  other  things  said:  "The  right  of 
the  defendant  to  occupy  the  street  must  be  presumed  from  the 
length  of  time  it  has  used  it."  "We  cannot  say  that  plaintiff  had 
any  title  to  the  street,  or  that  the  occupation  of  the  street  by  the 
defendant  was  unlawful."  Judge  Learned  concurred  in  the  result, 
apparently  with  some  hesitation.  He  said  that  in  regard  to  the 
question  of  damages  he  thought  tlie  matter  did  not  depend  alto- 
gether "  on  the  permanency  of  the  structure ;"  that  if  A  trespasses 
on  the  land  of  13,  and  erects  a  structure  however  permanent,  he 
snpposed  that  in  an  action  for  trespass,  damages  could  be  recovered 
onlv  for  injuries  up  to  the  time  of  the  commencement  of  the  action; 
and  that  if  the  trespass  were  continued  another  action  could  be 
brought.  But  he  seemed  to  be  of  opinion  that,  as  the  railroad 
company  could  legally  acquire  property  needed  for  its  track  and  a 
right  to  construct  its  road  upon  a  street,  when  it  has  taken  posses- 
sion and  has  in  fact  used  a  street  in  a  manner  indicating  a  perma- 
nent use,  it  is  not  unreasonable  that  in  an  action  against  it,  damages 
should  be  recovered  for  the  whole  injury. 

I  have  thus  carefully  and  fully  stated  these  facts  to  show  the 
precise  theory  upon  which  the  damages  were  recovered  at  the  trial 
term  and  the  judgment  was  affirmed  at  the  General  Term ;  and 
that  the  theory  is  fundamentally  and  radically  erroneous  I  can  have 
no  doubt. 

Bailroads  are  authorized  to  be  built  by  law,  but  before  a  pro- 
posed railroad  can  be  lawfully  built,  its  builders  must  nbcbssitt  or 
obtain  the  right  of  way;  they  cannot  take  private  prop-  51Sm''Sbt21i- 
erty  for  that  purpose  without  first  making  compensa-  ^^Ir  "'^'SIfom 
tion  therefor,  and  if  they  do,  they  become  trespassers.  ^^^^  »<>^- 
If  the  railroad  be  built  upon  or  over  a  highway  the  public  right  or 
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license  mnst  be  obtained,  not  only,  but  so  far  as  individuals  own 
private  rights  or  interests  in  the  highway  or  the  soil  thereof,  they 
mnst  also  be  lawfully  acqnired ;  and  it  is  equally  true  whether  the 
railroad  be  built  upon  a  highway  or  be  built  elsewhere  without 
acquiring  the  private  right  or  property,  that  the  builders  are  liable 
for  all  the  damages  suffered  by  the  owners  of  such  rights  and  prop- 
erty. As  to  them  and  their  rights  the  railroad  is  unlawful ;  a  con- 
tinuing nuisance  which  they  can  canse  to  be  abated,  and  so  it  has 
been  settled  by  repeated  decisions.  Williams  v.  R.  R.  Co.,  16  N. 
Y.  97 ;  Mahon  v.  R.  R.  Co.,  24  N.  Y.  658 ;  Plate  v,  R.  R.  Co., 
37  N.  Y.  472 ;  Henderson  v.  R.  R.  Co.,  78  N.  Y.  423 ;  Story  v. 
El.  R.  R.  Co.,  90  N.  Y.  122 ;  Mahady  v.  R.  R.  Co.,  91  N.  Y.  148. 

But  wherever  a  railroad  is  lawfully  built  with  proper  care  and 
skill,  there  it  is  not  a  nuisance.  What  the  law  sanctions  and  auth- 
orizes is  not  a  nuisance,  although  it  may  cause  damages  to  indi- 
LAwruL  KAIL-  ^^^^^^  rights  and  private  property.  If  a  railroad  be 
WAT  18  HOT  A  built  upon  a  highway  after  acquiring  the  public  rirfit 
and  the  private  property,  if  any,  m  the  street  or  the 
soil  thereof,  then  the  ownei-s  thereof  are  not  responsible  for  any 
damages  necessarily  resulting  from  the  construction  or  operation 
of  the  railroad  to  private  property  adjacent  or  near  to  the  road, 
and  so  too  the  law  has  been  settled  in  this  State  by  many  decisions. 
RadcliflPs  Exrs.  v.  Mayor,  4  N.  Y.  195 ;  Davis  v.  Mayor,  14  N.  Y. 
506 ;  Bellenger  v.  R.  K.  Co.,  23  N.  Y.  42 ;  Kellinger  v.  R.  R.  Co., 
50  N.  Y.  206.  The  case  of  Fletcher  v.  R.  R.  Co.,  25  Wend.  462, 
so  far  as  it  holds  a  contrary  doctrine  has  been  overruled  by  the 
cases  just  cited. 

Here  there  was  no  complaint  that  the  work  done  by  the  defend- 
ant in  the  street  was  not  aone  with  sufficient  care  and  skill,  and  it 
was  assumed  at  the  trial  that  it  was  legally  and  lawfully  done  and 
that  the  defendant  was  not  a  trespasser  in  the  street.  That  as- 
sumption implies  that  the  defendant  had  the  public  license  to  do 
what  it  did,  not  only,  but  also  that  it  invaded  no  property  rights  of 
the  plaintiS  in  the  street.  The  assumption  was  warranted  by  the 
facts.  This  railroad  company  in  a  populous  city  had  been  there  a 
large  number  of  years  and  it  cannot  be  assumed  that  it  was  there 
witliout  right,  and  there  is  no  allegations  in  the  complaint  that  it 
was.  There  was  no  proof  that  the  railroad  embankment  was  made 
any  wider  On  the  easterly  side  toward  the  plaintiflPs  lots,  and  hence 
it  may  be  assumed  that  the  additional  track  was  laid  upon  its  em- 
bankment, and  under  rights  early  acquired  and  long  possessed  by 
it  at  that  place.  As  before  stated,  there  is  no  proof  that  either  the 
railroad  tracks  or  any  part  of  the  railroad  embankment  was  placed 
upon  the  soil  of  the  plaintiff  in  the  street,  and  in  fact  neither  was. 
Even  if  the  plaintiff^s  lots  were  bounded  southerly  by  the  centre 
of  Colonic  Street,  all  the  defendant  did  was  to  raise  the  street  and 
sidewalk  in  front  of  her  lots  so  as  to  conform  the  grade  of  the 
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street  to  the^rade  of  the  railroad  and  of  Broadway,  over  which 
it  passed.  This,  we  must  assume,  it  had  from  the  city  the  right 
to  do,  and  so  much  it  was  bound  by  law  to  do  under  the  General 
Sailroad  Act,  Laws  of  1850,  ch.  140,  §  28,  sub.  5,  by  which  it  was 
bound  to  restore  the  street  to  ^'  such  state  as  not  unnecessarily  to 
have  impaired  its  usefulness." 

Her^  there  was  no  allegation  nor  proof  that  the  street  as  a  street 
for  travel  was  in  any  way  injured,  and  much  less  that  its  useful- 
ness was  unnecessarily  impaired.  It  was  not  in  front  of  plaintiff's 
premises,  by  the  act  of  tne  defendant,  devoted  to  anytning  but 
street  purposes,  and  as  the  city  could  have  raised  the  grade  of  the 
street  without  liability  to  abutting  owners,  so  it  could  authorize 
the  defendant  to  do  so  without  sucii  liability. 

We  have  a  case  then  where  the  defendant  did  acts  in  the  street 
entirely  lawful  and  where  it  was  held  liable  for  the  consequential 
damages  to  the  plaintifE's  adjacent  property  caused  by  the  careful 
use  of  its  lawful  authority  and  the  proper  exercise  of  ^o  bsootbrt 
its  legal  rights.  To  uphold  this  recovery  upon  such  a  JSSwcm  ^"<S 
theory  would  subvert  a  very  important  rule  of  law  ^^'^^^o™- 
about  which  there  has  been  no  substantial  question  in  this  State 
for  at  least  thirty  years.  The  rule  was  reco^ized  by  all  the  Judges 
who  wrote  opinions  in  Story -w.  Elevated  II.  R.  Co.,  and  by  the 
Judge  who  wrote  in  Mahady  v.  B.  R.  Co.,  the  latest  cases  in  which 
the  rule  has  been  under  consideration  here. 

Even  if  the  assumption,  that  the  acts  done  by  the  defendant  in 
Colonic  Sti*eet  were  lawful,  was  not  warranted  by  facts,  yet  as  the 
lawfulness  of  the  acts  was  assumed  by  the  court  and  substantially 
conceded  by  plaintifiPs  counsel  at  the  trial,  the  assumption  should 
prevail  here  because,  but  for  it,  the  defendant  might  nave  proved 
that  it8  acts  wei«  la^uL 

But  the  learned  counsel  for  the  plaintiff,  as  we  understand  his 
brief,  does  not  attempt  to  sustain  this  judgment  upon  the  theory 
adopted  by  the  trial  Judge.  He  claims  that  the  interference  by 
the  defendant  with  the  sti'eet  was  unlawful  and  a  nuisance,  and 
that  therefore  the  plaintiff  was  entitled  to  recover  damages  caused 
therebjr ;  and  if  he  is  ri^ht  in  his  contention  that  this  embankment 
placed  in  the  street  by  tne  defendant  was  unlawful  and,  therefore, 
a  nuisance,  then  the  plaintiff  was  entitled  to  recover  damages.  The 
question,  however,  still  remains,  what  damages  ?  All  her  damages 
upon  the  assumption  that  the  nuisance  was  to  be  permanent,  or 
only  such  damages  as  she  sustained  up  to  the  commence-  nuisancs.  dam- 
meiit  of  the  action  ?  We  have  here  for  consideration  toverabSb  *up 
an  important  principle  of  law  which  has  to  be  fre-  Sktof'^SSSS." 
qnently  applied,  ana  which  ought  to  be  well  known  ^''™<»»«k8. 
and  thoroughly  settled.  There  never  has  been  in  this  State  before 
this  case  the  least  doubt  expressed  in  any  judicial  decision,  so  far 
as  I  can  discover,  that  the  plaintiff  in  such  a  case  is  entitled  to  re- 
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cover  damages  only  up  to  the  commencement  of  the  action.  That 
such  is  the  rule  is  as  well  settled  here  as  any  rule  of  law  can  be 
by  repeated  and  uniform  decisions  of  all  the  courts ;  and  it  is  the 
prevailing  doctrine  elsewhere. 

In  Hambleton  v,  Yeere,  2  Saunders,  170,  the  learned  annotator 
in  his  note  says :  '^  So  in  trespass  and  in  tort,  new  actions  may  be 
brought  as  often  as  new  injuries  and  wrongs  are  repeated ;  and 
therefore  damages  shall  be  assessed  only  up  to  the  time  of  the 
wrong  complained  of." 

In  Kosewell  v.  Prior,  2  Salk.,  460,  the  plaintijS  being  seized  of 
an  ancient  house  and  lights,  defendant  ei*ected  a  building  whereby 
plaintiffs  lights  were  estopped.  There  was  a  former  recovery  for 
the  erection  and  the  second  action  was  for  the  continuance  of  the 
erection.  And  it  was  held  that  the  former  recovery  was  not  a 
bar. 

In  Bowyer  v.  Cook,  4  M.  G.  &  S.,  236,  there  had  been  an  action 
of  trespass  for  placing  stumps  and  stakes  on  plaintiffs  land,  and 
the  deiendant  paid  into  court  in  that  action  forty  shillings  which 
the  plain ti£E  took  in  satisfaction  of  that  trespass.  The  plaintiff 
afterwards  gave  the  defendant  notice  that  unless  he  removed  the 
stumps  and  stakes  a  further  action  would  be  brought  against  him; 
and  in  the  second  action  it  was  held  that  the  leaving  the  stumps  and 
stakes  on  the  land  was  a  new  trespass  and  that  the  plaintiff  was  en- 
titled to  recover. 

In  Holmes  v.  Wilson,  10  A.  &  E.,  503,  the  action  was  trespass 
against  a  turnpike  company  for  continuing  buttresses  on  plaintiff's 
land  to  support  its  road.  Plaintiff  had  recovered  compensation  for 
the  erection  of  the  buttresses  in  a  former  action  and  the  money  had 
been  paid  into  court  and  received  by  him  ;  and  it  was  held  that, 
after  notice  to  defendant  to  remove  the  buttresses  and  a  refusal  to 
do  so,  plaintiff  might  bring  another  action  of  trespass  against  the 
company  for  keeping  and  continuing  the  buttresses  on  the  land, 
and  that  the  former  recovery  was  not  a  bar  to  such  an  action.  In 
that  case  it  was  argued  for  the  defendant  that  the  damages  given 
in  the  first  action  were  to  be  regarded  as  a  full  compensation  for 
all  injuries  occasioned  by  the  buttresses,  and  were  to  be  considered 
as  the  full  estimated  value  of  the  land  permanently  occupied  by 
the  buttresses ;  that  the  damages  were  in  respect  of  prospective  as 
well  as  past  injury  and  that  the  judgment  operated  as  a  purchase 
of  the  land.  Jratteson,  J.,  said  in  reply  to  the  argument :  "  How 
can  you  convert  a  recovery  and  payment  of  damages  for  the  tres- 

f)ass  into  a  purchase?  A  recovery. of  damages  for  a  nuisance  to 
and  will  not  prevent  another  action  for  continuing  it."  And  it 
was  argued  by  learned  counsel  for  the  plaintiff  in  reply  to  the 
argument  that  the  former  iudgment  operated  as  a  purchase  of  the 
land  :  '^  As  to  the  supposed  effect  of  the  judgment  in  changing  the 
property  of  the  land,  the  consequence  of  that  doctrine  would  be, 
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that  a  person  who  wants  his  neighbors's  land  might  always  buy  it 
against  his  will,  P^J^^g  only  sncli  purchase  money  as  a  jury  may 
assess  for  damages  up  to  the  time  of  the  action.  If  the  property 
was  changed,  when  aid  it  pass  ?  Suppose  the  plaintiff  liad  brought 
eiectment  for  the  part  occupied  by  defendant's  buttresses,  would 
tne  recovery  of  damages  in  trespass  be  a  defence  ?  There  is  no 
case  to  show  that,  when  land  is  vested  in  a  party  and  fresh  injuries 
ai*e  done  upon  it,  fresh  actions  will  not  lie. '  See  also,  Thompson 
V,  Gibson,  7  Mees.  &  W.  456 ;  Mitchell  v.  Darley  Main  Colliery 
Co.,  L  R,  14  Q.  B  D.  125 ;  Whitehouse  v.  Fellows,  10  C.  B.  K 
S.  765. 

I  find  no  case  in  England  now  regarded  as  authority  in  conflict 
with  these  cases.  The  case  of  Beckett  v.  Midland  R.  B.  Co.,  L. 
B.,  3  OL  P.  81,  does  not  lay  down  a  different  rule.  That  case  arose 
nuder  the  Railroad  Clauses  Consolidation  Act  and  the  Land 
Clauses  Consolidation  Act,  which  require  full  compensation  to  be 
made  by  railroad  companies,  not  only  for  lands  taken  but  also  for 
damages  to  land  injuriously  affected.  Under  those  acts  the  plain- 
tiff recovered,  not  only  the  value  of  his  lands  taken  but  for  per- 
manent iuiury  to  his  other  lands.  The  case  of  Lamb  v.  Walker, 
L.  R.,  3  Q.  6.  D.  389,  was  overruled  in  Mitchell  v  Diirley  Main 
Colliery  Co.,  sin>ray  and  is  no  longer  authority  in  England. 

The  same  rule  of  damages  whi^  I  am  trying  to  enforce  prevails 
generally  and  with  very  rare  exceptions  in  the  other  States  of  this 
Union. 

In  Esty  V.  Baker,  48  Me.  495,  Appleton,  J.,  said :  ^^  The  mere 
continuance  of  a  building  upon  anotlier's  land,  even  after  the  re- 
covery of  damages  for  its  erection,  is  a  trespass  for  which  an  ac- 
tion will  lie." 

In  Russell  v.  Brown,  63  Me.,  203,  the  action  was  trespass  qtuzre 
clattsum  for  continuing  upon  the  plaintiff's  land  the  wall  of  a  build- 
ing nine  inches  wide  and  106  feet  long.  The  defendapt  pleaded  in 
bar  a  former  judgment  recovered  for  building  the  wall,  and  satis- 
faction ;  and  it  was  held  that  the  mere  continuance  of  a  structure 
tortiously  erected  upon  anothei*'8  land,  even  after  i^ecovery  and 
satisfaction  of  a  judgment  for  its  wrongful  erection,  is  a  trespass 
for  which  another  action  of  trespass  qttare  davsum  will  lie,  and 
that  a  recovery  with  satisfaction  for  erecting  a  structure  does  not 
operate  as  a  purchase  of  the  right  to  continue  such  erection. 

In  C.  &  O.  Canal  Corp.  v.  Hitchings,  65  Me.,  140,  the  action 
was  trespass  for  filling  about  200  vards  of  canal,  and  the  justice  in- 
structed die  jury  inter  aliay  "  Whatever  diminution  there  is  in  the 
value  of  the  property  by  reason  of  the  trespass  is  an  element  of 
damage."  The  aefendant  excepted  to  this  instruction,  and  it  was 
held  erroneous  that  the  recovery  should  have  been  limited  to  such 
damages  as  were  sustained  down  to  the  commencement  of  the  ac- 
tion.   Wilton,  J.,  writing  the  opinion  said  :  "  It  is  now  perfectly 
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well  settled  that  one  \7ho  creates  a  nuisance  npon  another's  land  is 
under  a  legal  obligation  to  remove  it ;  and  snccessive  actions  maj 
be  maintained  until  he  is  compelled  to  do  so."  ^'  The  doctrine  of 
all  the  cases  is,  that  a  recovery  of  damages  for  the  ei*ection  of  a 
building  or  other  structure  npon  another's  land  does  not  operate  as 
a  purchase  of  the  right  to  have  it  remain  there;  and  that  successive 
actions  may  be  brought  for  its  continuance  until  the  wrong  doer  is 
compelled  to  I'emove  it."  ^*  As  a  necessary  result  of  this  doctrine 
it  has  been  held,  and  we  think  correctly,  that  in  the  first  action 
brought  for  such  trespass,  the  plaintiff  can  i*ecover  such  damages 
only  as  he  had  sustained  at  the  time  when  the  suit  was  commenced ; 
because  for  any  damage  afterwards  sustained  a  new  action  may  be 
maintained,  and  the  law  will  not  allow  two  recoveries  for  the  same 
injury."  "  The  injury  complained  of  was  the  filling  up  of  the 
canal.  The  defendant,  acting  under  authority  from  the  city  of 
Portland,  had  extended  Commercial  Street  over  and  across  the 
canal  by  means  of  a  solid  embankment.  No  opening  was  left  for 
the  passage  of  either  boats  or  water.  Assuming  that  this  embank- 
ment was  unlawfully  placed  there  ;  that  the  canal  should  have  been 
bridged,  not  filled  up ;  and  we  have  a  nuisance  upon  the  plaintiff's 
land ;  something  placed  there  which  can  and,  in  contemplation  of 
law,  ought  to  be  removed.  For  such  an  injury  successive  actions 
may  be  maintained  until  a  removal  is  compelled.  The  damages 
must,  therefore,  be  limited  to  such  as  the  plaintiff  has  sustained  at 
the  date  of  the  writ.  The  rule  given  to  the  jury,  namely :  that  the 
measure  of  damages  was  the  diminution  of  the  value  of  the  prop- 
erty, was  inappropriate  and  must  have  led  to  an  eiToneous  result. 

In  Bai'e  v.  Hoffman,  79  Pa.  St.  71,  the  plaintiff  had  a  dam  from 
which  he  conducted  water  to  his  tannery,  and  the  defendant  made 
a  dam  below  into  which  the  surplus  water  over  plaintiff's  dam 
flowed  ;  and  from  his  dam,  the  defendant  by  a  pipe  conducted  the 
water  to  his  tannery,  by  which  the  plaintiff  lost  the  use  of  the 
water  required  to  carry  the  offal  from  his  tannery,  and  it  was  held 
that  evidence  of  permanent  in  jury  to  the  market  value  of  plaintiff's 
tannery  was  inadmissible ;  that  the  injury  was  not  of  such  a  char- 
acter as  to  assume  that  it  would  be  permanent  and  to  assess  dam- 
ages accordingly  ;  and  that  as  a  general  rule  successive  actions  may 
be  brought  so  long  as  the  obstruction  is  continued. 

Mercur,  J.,  writing  the  opinion  said  :  "  The  general  rule  is  that 
successive  actions  may  be  brought  as  long  as  the  obstruction  is 
maintiined.  A  recovery  in  the  first  action  establishes  the  plain- 
tiff's right.  Subsequent  actions  are  to  recover  damages  for  a  con- 
tinuance of  the  obstruction." 

In  Thompson  v.  Canal  Co.,  17  N.  J.  Law  (2  Harr.V  480,  it  was 
held  that  the  title  to  land  does  not  pass  by  a  verdict  tor  the  plain- 
tiff, in  an  action  of  trespass ;  that  it  remains  in  the  plaintiff  and. 
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therefore,  a  verdict  for  damageB  to  the  full  value  of  the  land  is 
manifestly  wrong. 

In  Thayer  v.  Brooks,  17  Ohio,  489,  the  action  was  for  nuis- 
ance in  diverting  water  from  the  mill  of  the  plaintijS.  The  injury 
complained  of  in  the  declaration  was  that  the  mill  was  rendered 
less  oseful  by  reason  of  a  divei'sion  of  a  portion  of  the  water  from 
the  stream  by  means  of  a  canal  cut  by  defendant.  The  court  in- 
structed the  jury  that  the  owner  of  the  mill  was  entitled  to  recover 
such  damages  as  the  jury  believed  he  had  sustained  by  the  mill 
site  having  been  diminished  in  value  in  consequence  of  the  diver- 
sion of  the  water.  Birchard,  Ch.  J.,  writing  the  opinion,  said : 
^^  This  was  going  too  far.  Suppose  the  party  liable  at  all,  he  was 
only  liable  under  any  form  of  declaration  for  the  damages  actually 
sustained  prior  to  the  commencement  of  the  suit." 

In  Anderson,  etc.,  K.  K.  Co  v.  Kemodle,  54  Ind.  314,  it  was 
held  that  where  a  railroad  company  in  the  construction  of  its  road 
bed,  without  taking  the  steps  prescribed  bv  law  to  condemn  its 
right  of  way,  unlawfully  enters  upon  and  takes  possession  of  land, 
and  suit  is  brought  by  the  owner  thereof  to  recover  damages  for 
such  tresspass,  the  damages  assessed  should  include  compensation 
for  the  injury  inflicted  and  such  punitive  damages  as  are  author- 
ized by  law,  but  not  the  value  of  tne  land  so  used  or  appropriated ; 
that  in  such  an  action  no  judgment  that  the  court  trying  such 
cause  is  authorized  to  render  will  give  the  railroad  company  a  title 
to  the  land  appropriated. 

In  Harrington  v.  E.  B.  Co.,  17  Minn.  215,  where  the  defendant 
had  built  its  road  in  the  street  adjoining  plaintiff's  land,  it  was  held 
that  it  was  a  continuing  nuisance  for  wmch  successive  actions  could 
be  brought;  and  an  equitable  action  for  an  injunction  was  sus- 
tained for  the  I'eason  that  it  would  obviate  the  necessity  of  a  mul- 
tiplicity of  suits. 

.In  Adams  v.  B.  B.  Co.,  18  Minn.  260,  the  plaintiff  was  the 
owner  and  in  possession  of  a  lot  situated  on  the  side  of  the  street 
which  also  extended  to  the  centre  of  the  street,  subject  only  to  a 
public  easement  to  use  the  same  for  street  purposes.  The  defend- 
ant, a  railroad  company,  without  first  acquiring  the  right  so  to  do, 
constructed  its  roaa  alon^  the  street  in  front  of  plaintiff's  premises ; 
and  it  was  held  that  the  defendant  in  thus  appropriating  the  street 
to  its  own  use  was  a  trespasser,  and  that  its  acts  constituted  a  pri- 
vate nuisance  as  against  the  plaintiff,  entitling  him  to  maintain  an 
action  therefor,  and  that  the  damages  would  be  for  the  unlawful 
withholding  of  possession  of  the  premises  up  to  the  commencement 
of  the  action.  Biplev,  Ch.  J.,  writing  the  opinion  said :  ^'  As  there 
is  no  presumption  oi  law  that  such  illegal  running  of  trains  and 
other  trespasses  will  be  continued  in  the  future,  that  the  unlawful 
act  of  to-day  will  be  repeated  on  the  morrow,  it  is,  of  coui*se,  ob- 
vious that  while  the  jury  in  the  present  case  could  assess  past  dam- 
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ages,  they  could  not  assess  the  permauent  damages  to  accrue  from 
an  assumed  continued  use  thereafter  of  the  land  by  the  defend- 
ant in  the  same  way/' 

In  Ford  v.  R.  R.  Co.,  14  Wis.  609,  the  owner  of  lots  abutting  on 
a  street  in  a  city  brought  an  action  against  a  railroad  company  to 
recover  damages  caused  by  the  construction  of  its  road  bed  throagh 
the  street  in  tront  of  his  lots,  and  for  an  injunction  restraining  toe 
defendant  from  laying  down  its  rails  in  front  of  his  property. 

Dixon,  Ch.  J.,  in  writing  the  opinion  said :  "  It  seems  that  the 
past  damages  or  tliose  occasioned  by  the  trespass  might  hsjre  been 
assessed  by  the  court,  or  the  Judge  might  have  ordered  a  jury  for 
that  purpose  ;  but  the  permanent  damages,  or  those  which  would 
accrue  to  the  plaintiff  by  the  continued  use  of  the  land  by  the  com- 
pany, can  only  be  ascertained  in  the  manner  prescribed  by  the 
statute." 

In  Carl  v.  K.  K.  Co.,  46  Wis.  625,  the  complaint  alleged  that 
plaintiff  owned  in  1869  and  continued  to  own  until  1873,  a  city  lot 
with  a  dwelling  house  thei'eon  ;  that  in  1869  defendant  constructed 
its  road  with  embankment  and  ditches  along  and  on  each  side  of 
the  centre  of  the  street  in  front  of  the  lot,  and  maintained  tlie 
same  to  the  commencement  of  the  action,  and  thereby  obstructed  ac- 
cess to  the  house  and  lot  and  diminished  their  value ;  that  by  I'eason 
of  the  premises  plaintiff,  befoi^  the  commencement  of  the  action, 
was  compelled  to  sell  and  did  sell  his  property  for  a  sum  less  by 
$1000  than  could  otherwise  have  been  procured  for  it,  and  that  de- 
fendant had  refused  on  demand  to  make  compensiition  for  the 
injuries  so  sustained  and  had  taken  no  steps  under  its  charter  to 
have  the  damages  ascertained ;  and  judgment  was  asked  for  the 
sum  of  $1000 ;  and  it  was  held,  that  the  action  must  be  treated  as 
one  for  damages  for  a  continuing  trespass,  and  that  the  complaint 
stated  facts  sufficient  to  sustain  such  an  action ;  that  the  plaintiff 
in  such  an  action  however  can  recover  nothing  more  than  tue  dam- 
ages to  the  propertv  resulting  from  the  trespass  between  the  build- 
ing of  the  road  and  the  commencement  of  tne  action  ;  that  such  a 
recovery  would  be  no  bar  to  a  future  recovery  by  plaintiff  or  his 
grantee  for  subsequent  damages  to  the  property  by  a  continued 
maintenance  of  the  road,  and  that  evidence  of  the  permanent  de- 
preciation in  the  value  of  the  land  resulting  from  such  road  was 
madmissible.  The  judge  writing  the  opinion  said :  "  The  recov- 
ery in  the  present  action  will  be  a  bai*  only  as  to  damages  sustained 
1)revious  to  the  commencement  of  the  same,  and  the  plaintiff  or 
ler  grantees  can  recover  in  another  action  for  any  injury  caused  to 
the  lot  by  the  maintenance  of  such  railroad  subsequent  to  the  com- 
mencement of  this  action." 

In  Blesch  v.  R.  R.  Co.,  43  Wis.  183,  it  was  held  that  the  rule  of 
damages  in  such  a  case  as  that  is  the  difference  in  value  of  the  use 
of  the  lot,  without  the  railroad  track  and  with  the  railroad  track. 
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between  the  date  of  building  the  same  and  the  commencement 
of  the  action. 

Jastice  Cole  in  delivering  the  opinion  said  :  ^^  The  damages  re- 
coverable in  the  action  are,  of  course,  for  the  past  injury  to  the 
freehold  and  possession ;  that  is,  the  pecuniary  loss  which  the  tres- 
pass had  caused  the  plaintiff  in  the  use  and  enjoyment  of  his  prop- 
erty when  the  suit  was  commenced."  And  further:  "One  reason 
why  a  railroad  company  can  be  charged  with  the  pennanent 
damages  for  taking  land  for  its  use  only  in  a  oroceeding  under  the 
statute  for  asserting  the  right  of  eminent  aomain  is,  that  when 
such  damages  are  paid,  the  company  is  entitled  to  have  a  clear  title 
to  the  property  so  taken,  and  such  title  cannot  be  acquired  in  an 
action  for  a  ti-espass  or  a  nuisance.  Another  reason  is  that  in  the 
action  to  recover  damages  for  the  nuisance,  the  plaintiff  may  have 
judgment  to  abate  the  imisance,  and  it  would  be  clearly  unjust  that 
the  plaintiff  should  recover. damages  for  a  continuance  of  the  nuis- 
ance  and  at  the  same  time  have  indgment  to  abate  and  remove  the 
same."     See  also,  S.  &  O.  Canal  Co.  v.  Bourquin,  51  Ga.  379. 

In  harmony  with  these  authorities  are  the  views  of  approved 
text  writers.  3  BI.  Com.  220 ;  Sedg.  Dam.  155 ;  Mayne,  Dam., 
Ist  Am.  ed.  §§  110,  111 ;  1  Suth.  Dam.  199,  202,  369,  399. 

While  the  authorities  in  other  States  are  not  entirely  harmoni- 
ous, those  which  I  have  cited  give  the  general  drift  of  the  decis- 
ions. 

But  whatever  difference  there  may  be  in  other  States  as  to  the 
rule  of  dam^es  under  consideration,  in  this  State  there  is  none 
whatever.  Here  authorities  are  entirely  uniform  that  in  such  an 
action  as  this,  damages  can  be  recovered  only  up  to  the  commence- 
ment of  the  action,  and  that  the  remedy  of  the  plaintiff  is  by  suc- 
cessive actions  for  his  damages  until  the  nuisance  shall  be  abated. 
The  law  was  so  announced  m  Greene  v,  K.'  Y.  C.  &  H.  R.  R.  R. 
Co.,  65  How.  Pr.  154;  Taylor  v.  Met.  El.  R.  R.  Co.,  50  N.  Y. 
Sup.  Ct.  312 ;  Duryea  v.  Mayor,  26  Hun.  120 ;  all  cases  entirely 
analogous  to  this. 

In  McKeon  v.  See,  4  Rob.  449,  it  was  held  that  the  only  dam- 
ages which  the  plaintiff  is  entitled  to  recover  in  an  action  against 
an  adjoining  owner  for  a  nuisance  upon  the  premises  of  the  latter 
are  those  for  a  depreciation  of  the  rent  and  loss  of  tenants  caused 
by  such  nuisance  previous  to  the  commencement  of  the  action. 

In  Whitmore  v.  Bischoff,  5  Hun.  176,  it  was  held  that  the  dam- 
ages which  a  party  can  recover  for  a  privAte  nuisance  are  those 
which  he  has  sustained  previous  to  the  oringing  of  the  action,  and 
that  it  is  error  to  allow  a  recovery  for  the  aiminution  in  value  of 
the  premises,  based  upon  the  assumption  that  the  nuisance  is  to 
continue  forever. 

In  Duryea  v.  Mayor,  26  Hun.  120,  the  action  was  brought  to 
recover  the  damages  occasioned  by  the  wrongful  act  of  one  who 
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had  discharged  water  and  sewage  npon  the  land  of  another,  and  it 
was  held  that  no  recovery  could  be  nad  for  damages  occasioned  by 
discharge  of  water  and  sewage  upon  the  land  after  the  commence- 
ment of  the  action. 

In  Blunt  V.  McCormick,  3  Denio,  283,  the  action  was  case  foi 
damages  in  consequence  of  the  erection  of  a  building  adjoinlntt 
plaintiff's,  whereby  plaintiffs  light  was  obstructed.  The  plaint!^ 
was  defendant's  tenant.  The  court  at  the  trial  chai'ged  the  jur] 
that  if  the  plaintiff  was  entitled  to  recover  they  shoula  give  dam 
ages  for  the  injury  which  he  would  suffer  during  the  whole  of  bii 
term.  It  was  held  that  this  charge  was  erroneous  and  that  a  n 
covery  could  be  had  only  for  such  damages  as  had  occuri*ed  at  th 
time  the  suit  was  commenced  and  not  for  the  whole  term. 

In  Plate  v.  N.  Y.  0.  R.  R.  Co.,  37  N.  Y.  473,  the  action  \va 
brought  to  recover  damages  caused  by  keeping  and  maintainin 
the  defendant's  railroad  track  and  ditclies  along  the  side  thereof  i 
such  manner  as  to  cause  the  water  to  flow  back  upon  plaintiff's  lam 
There  had  been  a  former  recovery  of  damages  for  the  same  caus 
which  was  alleged  as  a  bar  to  tlie  second  action ;  but  it  was  he 
not  to  be  a  bar.  The  judge  writing  the  opinion  said :  ^'  If  inde< 
he  could  have  recovered  damages,  not  only  for  all  injuries  whii 
had  occurred  previous  to  the  commencement  of  the  action,  but  a] 
for  all  injuries  which  may  possibly  thereafter  occur,  the  first  ] 
covery  would  be  a  bar  to  the  second." 

In  Williams  v,  R.  R.  Co.,  and  Story  v.  R.  R.  Co.,  a  resort 
equity  was  allowed,  because  the  necessity  of  bringing  successi 
actions  to  recover  damages  would  thus  be  obviated.  If  in  th< 
cases  the  plaintiffs  could  have  recovered  all  their  damages,  past  a 
prospective,  in  actions  at  law,  equitable  actions  would  have  be 
unnecessary  and  unauthorized. 

The  case  of  Mahoii  v.  N.  Y.  C.  R.  R.  Co.,  24  K  Y.  658,  ii 
precise  authority,  and  if  there  were  no  other,  ought  to  control  i 
decision  of  this  case.     In  that  case  the  railroad  company  construe 
its  road  and  laid  its  tracks  upon  a  highway  in  front  of  Mahc 
premises.     His  title  to  the  adjoining  premises  extended  to 
center  of  the  street,  and  in  1842  he  commenced  an  action  agai 
the  railroad  company  to  recover  damages  in  consequence  of 
construction  and  operation  of  the  railroad  in  the  highway  in   f r 
of  his  premises ;  and  he  recovered  a  judgment.     Afterward  he  tl 
and  then  his  executors  instituted  an  action  to  recover  damages  i 
tained  during  the  lifetime  of  the  testator  subsequently   to 
former  recovery,  for  a  continuance  of  the  railroad  and  its  con 
ued  opei*ation  in  the  street ;  and  to  the  last  action  the  defeiic 
interposed  as  a  defense  the  former  recovery,  and  it  was  held  no 
be  a  bar.     As  disclosed  by  the  printed  papers  to  be  found   in 
State  library,  the  declaration  in  tne  first  action  contains  four  con 
In  the  first  and  fourth,  among  other  things,  it  was  alleged  that 
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plaintiff  lawfully  owned  and  possessed  a  lot  and  dwelling:  liouse 
thereon,  and  that  the  defendant  caused  to  be  wrongfully  con- 
structed an  embankment  of  earth  of  the  height  of  five  feet  in  front  of 
his  premises,  and  wrongfully  continued  and  maintained  the  same  and 
operated  its  railroad  thereon,  by  means  whereof  he  could  not  have 
and  enjoy  his  free  and  unobstructed  passage  into  and  upon  his  lands 
and  to  and  from  his  dwelling  house ;  and  his  lot  and  dwelling 
house  were  flooded  with  water  and  rendered  damp,  and  his  build- 
ings and  property  were  gi-eatly  injured  and  depi'eciated  in  value. 
It  is  thus  seen  that  the  character  of  the  injuries  complained  of  in 
that  action  were  like  those  complained  of  here,  and  that  a  depreci- 
ation in  the  value  of  the  property  was  claimed.     If  the  complaint 
here  is  broad  enough  to  recover  for  permanent  diminution  of  the 
value  of  the  property  upon  the  theoiy  that  the  nuisance  was  to  be 
permanent,  so  the  declaration  there  was  broad  enough  to  recover 
damages  upon  the  same  theoir ;  and  if  the  facts  of  his  case  are 
suflicient  to  justify  and  uphold  a  recovery  for  peimanent  injury 
and  diminution  in  value  of  the  property,  so  clearly  were  the  facts 
of  that  case.     In  the  argument  before  this  court  of  the  second  case 
which  is  above  cited  it  was  claimed  that  the  declaration  in  the  first 
suit  was  broad  enough  to  embrace  the  daniiages  which  Mahon's 
property  sustained  by  the  construction  of  the  railroad,  through  all 
time  and  that  whether  it  was  or  not  the  result  should  be  the  same, 
as  the  damages  resulting  from  the  construction  of  the  railroad  were 
incapable  of  being  split  up  and  made  the  subject  of  an  infinite 
number  of  actions ;  and  that  the  true  rule  in  such  a  case  was  that 
the  plaintiff  was  at  liberty  to  prove,  and  the  jury  were  bound  to 
consider,  what  damans  might  probably  be  the  result  of  the  act 
complained  of,  and  the  findiug  in  one  case  must  embi*ace  all  the 
-damages.     On  the  other  hand  it  was  claimed  that  the  plaintiff  in 
that  suit  could  have  recovered  damages  legally,  only  up  to  the  com- 
mencement  of  the  suit.    The  court  at  the  trial  of  the  second  action 
held  that  the  former  recovery  was  a  bar,  and  upon  that  ground 
nonsnited   the   plaintiffs.      They  then   appealed  to  the  General 
Term  where  the  prevailing  opinion  for  affirmance  was  written  by 
Jndge  Allen.    He  held  that  the  former  recovery  was  a  bar ;  but 
stated  in  his  opinion  that  ^^  if  the  wrong  complained  of  had  been  a 
technical  nuisance,  in  the  legal  sense  of  the  term,  a  recovery  for 
damages  for  the  erection  would  not  bar  an  action  for  the  continu- 
ance ;"  that  "  Every  day's  continuance  would  be  a  legal  wrong  for 
which  an  action  would  lie ;"  that  "  A  right  cannot  exist  to  con- 
rizine  a  nuisance,  and  every  party  affected  by  it  may  insist  upon 
its  removal ;  and  the  neglect  to  comply  with  the  duty  resting  upon 
a  party  to  abate  a  nuisance  which  he  has  either  erected  or  main- 
tains, gives  an  action  to  any  party  injured  by  the  neglect."     But 
lie  held  that  the  railroad  was  not  to  be  treated  as  a  nuisance,  and 
that  the  company  had  permanently  appropriated  the  highway  t^ 
23  A.  &  £.  R  Cas.— 2 
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its  use,  and  therefore  pennanent  damages  conid  be  recovered ;  and 
his  opinion  if  sound  would  uphold  this  recovery. 

Judge  Pratt  wrote  a  dissenting  opinion  taking  an  opposite  view. 
In  his  opinion  he  said  :  "If  the  injury  complained  of  was  of  that 
nature  tnat  he  was  entitled  to  recover  prospective  damages,  he 
should  have  proved  them  in  that  suit.  The  law  will  not  suffer  a 
party  to  unnecessarily  split  up  demands  and  thus  needlessly  mnlti 
ply  suits;  and  further:  "The  ti*ack  and  embankment  would. 
under  such  circumstances,  be  a  continuing  nuisance,  and  the  defend 
ants  would  be  liable  to  a  new  action  every  day  so  long  as  they  kepi 
it  up,  and  damages  accrue  to  the  owner.  A  pei^son  oy  erecting  i 
nuisance  on  the  lands  of  another  or  by  trespassing  on  such  lands 
acquires  no  right  thereby,  and  a  recovery  of  damages  for  th( 
injuries  sustained  does  have  the  effect  to  vest  the  title  in  the  wron< 
doer,  as  in  the  case  of  a  conversion  of  personal  propeity,"  and  ber< 
the  judgment  was  unanimously  reversed. 

Gierke,  J.,  writing  the  opinion,  commenced  by  saying:  ''If  tin 
plaintiff's  testator  could  have  recovered  all  that  he  was  entitled  t< 
m  the  first  action,  it  is,  of  course,  a  bar  to  the  second ;  and  thi 
depends  chiefly,  though  not  altogether,  upon  the  question  wlietlie 
the  Utica  &  Schenectady  R.  R.  Co,  in  any  way  ti'anscended  tli 
authority  constitutionally  vested  in  them  by  the  legislature.  If  the 
did  their  road  is  a  nuisance,  a  perpetual  nuisance,  and  every  dav^ 
continuance  of  it  is  a  legal  wrong,  for  which  they  are  liable  i 
damages  after  they  have  accrued."  And  he  held  that  the  railroa 
company  did  transcend  its  authority  by  entering  upon  the  highwa 
without  first  causing  Mahon's  damages  to  be  assessed  and  paii 
and  that  the  illegal  appropriation  of  the  highway  made  it  liable  I 
damages  in  successive  actions  as  the  damgaes  accrued.  And  1 
further  said:  "The  railroad  company,  therefore,  having  withoi 
compensation  to  those  entitled  to  the  revereion  of  the  lands,  co 
structed,  maintained  and  operated  their  road  upon  the  highway 
Question,  acted  and  continued  to  act  unlawfuUv,  and  are  liable 
damages  from  time  to  time  as  they  accinied,  and  on  this  ground  tl 
second  action  is  maintainable." 

In  the  course  of  the  opinion  this  language  is  used  :  "  If  they  d 
not  transcend  their  authority,  and  yet,  in  constructing  their  roa 
have  necessarily  injured  the  rights  of  others,  they  are  equal 
liable  to  respond  for  prospective  as  well  as  accrued  damages ;  ai 
in  such  case  they  cannot  be  vexed  again  in  a  second  action."  It 
not  apparent  precisely  what  was  meant  by  this  phrase.  It  is  a  mc 
dictum,  and  certainly  announces  an  erroneous  rule  of  law.  It  m 
be  that  the  learned  Judge  was  misled  by  the  doctrine  apparen 
laid  down  in  Fletcher  v.  A.  &  S.  R.  R.  Co.,  supra.  The  sai 
Judge,  in  Plate  v.  N.  Y.  C.  R.  R.  Co.,  mpray  speaking  of  tl 
paragraph,  says :  "  I  am  inclined  to  think  there  is  some  clerical 
typographical  mistake  here,  or  perhaps  there  was  some  inadvertei 
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on  my  part  in  the  haste  of  writing,"  and  that  it  can  "  at  most  be 
considered  nothing  more  than  a  dictum^  and,  therefore,  cannot  con- 
trol the  present  case." 

Tliere  is  no  authority  to  be  found  in  this  State  holding  any  other 
rale  of  damages  in  such  a  case.  The  case  of  Hendei*son  v.  H,  Y. 
C.  R  R.  Co.,  78  N.  Y.  423,  is  not  in  conflict,  as  that  was  an  equit- 
able action  ;  and  in  the  opinion  written  in  that  case  the  rule  is  recog- 
nized to  be  otherwise  in  actions  at  law  ;  and  the  case  of  Mahon  v. 
N.  Y.  C.  R.  R.  Co.  is  expresfely  recognized,  and  it  was  certainly 
not  intended  to  overrule  or  depart  from  it  or  any  of  the  prior 
authorities.  The  judgment  there  was  based  entirely  upon  equitable 
principles,  and  then  it  was  ordered  that  upon  payment  of  tne  sum 
awarded  by  the  referee,  the  plaintiff  should  convey  the  title  to  the 
defendant.  If  the  case  of  Mahon  v.  R.  R.  Co.,  supported  as  it  is 
by  abundant  authority  and  based  upon  common-law  principles, 
which  in  this  State  have  always  been  recognized,  is  to  be  disregard- 
ed in  the  decision  of  this  case,  it  had  better  be  distinctly  overruled 
and  no  longer  left  to  lure  the  legal  wayfarer  by  its  false  light.  See 
also,  Schell  v.  Plumb,  55  N.  Y.  592,  598. 

The  rule  contended  for  by  the  plaintiff  and  affirmed  by  the 
Supreme  Court  in  this  case  would  lead  to  some  embarrassments 
and  to  great  inconvenience.  The  plaintff's  recovery  cannot  divest 
her  of  any  legal  rights  she  has  in  the  street,  either  to  an  easement 
or  to  the  soil ;  and  if  we  may  assume  that  her  recovery  would  bar 
any  future  recovery  for  the  precise  embankment  and  the  precise  use 
tliereof  which  existed  at  the  time  of  the  commencement  of  her 
action,  yet  it  would  not  bar  a  recovery  if  there  should  be  a  change 
in  the  embankment  or  the  use  thereof.  If  the  defendant  should 
run  a  few  more  trains  of  carsj  or  raise  its  embankment,  or  widen 
it.  or  change  it  in  any  way,  the  plaintiff  'Would  be  permitted  to  in- 
stitute a  new  action  and  to  repeat  fier  action  every  time  there  should 
be  any  change.  And  yet  she  has  recovered  damages  in  this  action 
upon  substantially  the  same  theory  damages  would  have  been 
awarded  upon  if  there  had  been  an  appraisement  under  the  statute 
which  vested  title  in  the  defendant.  If  the  rule  affirmed  be  the 
correct  one,  then  a  railroad  company  authorized  to  construct  its 
road  may  enter  upon  the  lands  of  any  private  person  and  take 
them  ;  and  in  a  suit  for  trespass  theplaintin  must  recover  his  entire 
damages  and  the  railroad  company  must  become  substantially 
vested  with  the  title  to  the  land  ;  and  thus,  instead  of  conforming 
to  the  statute,  it  may  acquire  land  by  a  pure  trespass.  And  so  the 
owner  of  land,  instead  of  resorting  to  the  constitutional  tribunal 
for  the  appraisement  of  his  damages,  may  have  them  appraised  by 
an  action  which  really  vests  no  perfect  title.  Can  the  Statute  of 
Fraads  be  subverted  and  a  perpetual  easement  or  right  in  land 
without  a  grant  be  thus  conveyea  by  mere  estoppel  ? 

In  this  case  has  happened  wnat  may  happen  in  many  cases  :  the 
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defendant  supposed,  and  had  the  right  in  good  faith  to  suppose, 
that  it  had  satisfied  plaintiff's  damages  and  acquired  all  her  proper- 
ty interest  in  the  street  until  the  verdict  of  the  jury  undeceived  it, 
and  then  if  the  verdict  shall  stand,  it  became  obliged  to  pay  her  for 
perpetual  damages,  although  they  had  come  to  an  end,  and  to  make 
the  same  compensation  which  it  would  have  been  required  to  make 
if  it  had  acquired  a  perfect  title  under  the  statute ;  and  yet  it  is  left 
without  a  perfect  title,  liable  to  successive  suits  on  the  claim  to  be 
established  on  the  uncertain  evidence  of  witnesses  that  its  burden 
upon  or  interference  with  the  street  had  been  changed  or  increased. 
It  was  not  left  the  option  either  to  abate  the  alleged  nuisance  or  to 
perfect  its  title  in  the  mode  prescribed  by  law,  to  any  easement  or 
interest  the  plaintiff  might  have  in  the  street. 

The  law  will  not  proceed  upon  the  assumption  that  nuisance  or 
illegal  conduct  will  continue  forever.  The  impolicy  and  absurdity 
of  such  an  assumption  is  illustrated  in  this  case,  as  the  defendant 
offered  to-  prove ;  and  hence  it  may  be  taken  as  true,  that  since  the 
commencement  of  the  action  it  has  reduced  the  street  to  its  former 
gi*ade. 

The  rule  laid  down  in  the  cases  which  I  have  cited  and  which  I 
contend  is  the  true  one,  gives  any  party  who  has  suffered  any  legal 
damages  by  the  construction  or  operation  of  a  railroad,  ample 
remedy.  He  may  sue  and  recover  his  damans  as  often  as  he 
chooses,  once  a  year,  or  once  in  six  years,  and  nave  successive  i-e- 
coveries  for  damages.  He  may  enjoin  the  operation  of  the  railroad 
and  compel  the  abatement  of  the  nuisance  oy  an  action  in  equity; 
and  where  his  premises  have  been  exclusively  appropriated,  or 
where  a  highway  in  the  soil  of  which  he  has  title  has  been  exclu- 
sively appropriated  by  a  railroad,  he  may  undoubtedly  maintain  an 
action  of  ejectment.  Brown  v.  Galley,  Hill  and  D.  Sup.  308  ;  Etz 
V,  Daily,  20  Barb.  32  ;  Kedfield  v.  Uticaife  S.  R.  E.  Co.,  25  Barb. 
54. 

It  certainly  cannot  be  neccessary  to  subvert  the  law,  as  it  has 
been  well  established,  in  order  to  give  the  plaintiff  ample  remedy 
for  any  wrong  which  the  defendant  has  done  or  can  do  her  in  the 
street  in  front  of  her  premises.  Nor  can  it  be  expedient  to  intro- 
duce into  the  nomenclature  of  the  law  a  new  action,  one  to  recover 
for  the  conversion  of  real  property  to  be  followed  by  the  same  con- 
sequence as  an  action  for  the  convereion  of  personal  property. 

As  to  this  rule  of  damages,  it  matters  not  what  the  form  of  the 
complaint  in  the  first  action  was.  The  plaintiff  is  bound  to  recover 
in  his  first  action  all  the  damages  to  which  he  is  entitled.  If  he  is 
entitled  to  dauiages  for  permanent  injury  to  his  property,  it  is  not 
optional  for  him  to  split  them  up  and  recover  part  of  thera 
in  the  first  action  and  then  bring  subsequent  actions  for  the  rest. 
If  entitled  to  recover  damages  only  up  to  the  commencement  of 
his  action,  no  form  of  complaint  will  entitle  him  to  recover  more. 
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In  the  case  of  Mahon  v.  The  E.  E.  Co.  it  was  proved  that  the 
former  recovery  was  for  damages  only  to  the  commencement  of 
the  former  action,  and  yet  that  circumstance  was  not  deemed 
material. 

Since  writing  the  above,  the  case  of  the  City  of  North  Vernon  v, 
Voegler,  1  West  Rep.  566,  containing  a  very  elaborate  opiniqp,  has 
come  to  oar  attention.  I  have  carefully  examined  that  case  and 
find  that  it  is  not  authority  for  the  plaintiff  on  the  question  now 
under  discussion.  There  the  city  had  the  right  to  grade  one  of 
its  streets,  but  did  it  so  negligently  as  to  cause  damage  to  the  adjoin- 
ing lots  of  the  plaintiflF,  and  it  was  held  that  he  coiild  recover  and 
was  bound  to  recover  all  his  damages  in  a  single  action.  It  was  de- 
cided that  in  the  absence  of  negligence  there  would  have  been  no 
liability  for  consequential  damages  caused  by  what  was  rightfully 
done  in  tlie  street.  The  Judge  writing  the  opinion  said  :  "  Our 
decisions  have  long  and  steadily  maintained  that  municipal  corporar 
tions  are  not  responsible  for  consequential  injuries  resulting  from 
the  grading  of  streets  when  the  work  is  done  in  a  careful  and  skil- 
ful manner ;  but  they  have  Quite  as  steadily  maintained  that  where 
the  work  is  done  in  a  negligent  and  unskilful  manner,  the  cor- 
poration is  liable  for  injuries  resulting  to  adjacent  property." 

Here  there  was  no  allegation  or  proof  of  claims  of  negligence  or 
unskilf nlness  in  the  construction  of  the  embankment  in  the  street, 
and  as  I  have  shown  it  was  assumed  and  conceded  upon  the  trial 
that  it  was  lawfully  and  legally  constructed.  The  trial  Judge  did 
not  submit  to  the  jury  any  question  of  negligence,  but  charged 
them  if  they  found  against  the  defendant  as  to  the  release,  then  it 
was  absolutely  liable  for  plaintiS^s  damages,  and  that  the  only 
question  for  their  consideration  was  the'  amount  of  the  damages. 
Hence,  that  case  is  an  authority  for  the  views  I  have  expressed  up- 
on the  first  ground  of  error  herein  discussed. 

But  the  case  is  also  inferentially  authority  for  the  second  ground 
of  error  upon  which  I  have  based  my  conclusion.  The  Judge 
writing  the  opinion  there  is  very  careful  to  place  his  decision  up- 
on the  ground  that  the  structure  in  the  street  was  rightful,  but 
negligently  made,  and  he  recognized  the  rule,  as  to  successive 
actions,  to  be  diflEerent  where  the  structure  is  wrongfully  in  the 
street  and  is  there  a  nuisance.  He  said  :  ^^  This  is  not  the  case  of 
a  nnisance.  It  is  the  case  of  a  negligent  improvement  in  a  street. 
The  improvement  was  in  itself  rightful  and  legal,  but  the  manner 
in  whicn  the  itaprovement  was  made  was  wrongful.  The  wrong 
was  not  in  grading  the  street  but  in  the  manner  of  doing  it.  It  is 
not  a  nuisance  for  a  municipal  corporation  to  grade  its  streets;  but  it 
is  an  actionable  wrong  to  ao  it  negligently.  The  wrong  in  negli- 
gently jading  the  street  is  the  basis  of  the  action,  for  there  are  no 
facts  alleged  constituting  a  nuisance.  It  is  not  a  nuisance  to  do 
what  the  law  authorizes,  but  it  may  be  tort  to  do  the  authorized  act 
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contrary  appeared  to  be  of  a  permanent  kind  and  character,  and 
the  complaint  sufScient. 

The  case  was  submitted  to  the  jury  in  a  way  not  excepted  to,  to 
say  upon  the  evidence  whether  there  had  in  truth  been  a  depreci- 
ation of  the  property  arising  from  the  acts  of  the  defendant  in 
and  upon  the  street ;  but  being  asked  by  the  defendant's  counsel  to 
charge  "  That  under  the  evidence  the  jury  will  not  be  justified  iu 
rendering  a  verdict  for  the  supposed  difference  in  market  value  in 
the  premises  before  and  after  tne  act  in  question,*'  the  Judge  re- 
fused to  do  so  and  added :  "  For  the  purpose  of  presenting  that 
question  sharply,  I  charge  that  the  plaintiff  can  recover  the  differ- 
ence in  the  market  value  of  the  property,  provided  you  find  that 
the  act  of  the  defendant  has  impaired  the  market  value,  and  to 
the  extent  it  has  impaired  it.'*    Defendant's  <$ounsel  excepted. 

The  defendant  asked  the  court  to  charge.:  "  If  the  jury  believe 
such  acts  were  done  without  the  permission  of  the  city,  and  were 
unlawful,  then  the  measure  of  damages  would  be  the  actual  injury 
sustained  by  plaintiff  before  the  commencement  of  this  action,  in- 
cluding the  loss  of  rent  and  the  injury  to  the  use  and  enjoyment 
of  the  property  before  the  commencement  of  this  action,  if  any." 
The  court  declined  to  charge  that,  saying:  "  There  is  no  proof  one 
way  or  the  other  upon  that  question.  Wlietlier  this  was  an  au- 
thorized or  an  unauthorized  act,  thei'e  is  no  presumption  in  favor 
of  the  trespass."    Defendant's  counsel  excepted. 

Upon  this  branch  of  the  case  the  defendant  is  witliout  merit, 
unless  it  is  liable  to  be  again  vexed  for  the  same  cause. 
roVSuSni>ii  It  took  posscssion  of  the  plaintiff's  property  without 
permission,  and  is  called  upon  to  pay  so  much  only  as 
will  make  good  her  loss ;  no  more  than  she  would  have  been  enti- 
tled to  had  the  defendant  made  her  an  involuntary  vendor  under 
compulsory  proceedings,  by  which  the  same  I'esult  would  have 
been  reached.  In  sucTi  a  case  astuteness  would  be  misapplied^ 
when  the  only  purpose  is  to  obtain  a  new  trial,  to  be  followed,  as 
is  conceded,  by  a  verdict  for  some  amount ;  and  after  that,  statu- 
tory proceedings  to  acquire  title  in  deference  to  the  law  (Laws  of 
1847,  ch.  272;  Laws  of  1860,  ch.  140,  §  21,  amended  by  Laws  of 
1869,  ch.  237,  §  1)  which  provides  for  a  case  where  a  railroad 
company  shall  not  have  acquired  a  valid  and  sufficient  title  to  any 
land  upon  which  it  shall  have  constructed  its  track.  Under  these 
statutes,  application  might  be  made  to  the  court  by  petition  and 
compensation  for  the  land  determined  by  a  jury.  It  is  true  tliese 
are  not  the  proceedings  before  us,  but  the  same  thing  has  been  ac- 
complished. 

The  defendant  was  without  title.  It  has  constructed  its  tracks, 
and  the  compensation  to  be  made  has  been  determined  by  a  jury. 
In  some  way,  it  cannot  be  doubted  that  the  plaintiff  is  entitled  to 
damages  or  compensation  upon  the  scale  applied  by  the  trial  court. 
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Of  course  the  defendant  should  not  be  liable  to  enlarged  compen- 
sation, nor  to  a  double  payment.  Here  there  is  no  unusual  com- 
pensation. It  is  measured  by  the  amonnt  for  which  the  property 
would  be  depreciated  in  market  value  by  the  change  of  roadway 
to  accommodate  the  new  tracks  and  structure  which  the  defendant 
placed  upon  the  street.  This  represents  merely  the  plaintiff's  ac- 
tual loss  and  damage,  and  its  payment  should  protect  the  defend- 
ant from  further  action.  I  think  it  will.  Where  the  wrong  con- 
sists of  a  single  act  of  destruction,  the  cause  of  action  is  complete, 
and  the  pai*ty  injured  must  have  full  compensation  in  the  first  suit, 
not  only  for  the  act  but  for  all  the  consequences  which  could  arise 
from  it.     Clegg  v.  Dearden,  12  Q.  B.  N.  S.  576. 

The  statutes  referred  to,  allo%ving  the  assessment  of  compensa- 
tion where  the  railroad'company  has  without  right  placed  its  tracks 
upon  the  land  of  another,  in  terms  apply  to  any  such  case,  and  go 
upon  the  assumption  that  the  appropriation  of  the  use  of  the  land 
and  the  stmcture  placed  upon  it  are  permanent,  and  such  is  its 
nature.  It  is  for  tne  purposes  of  its  incorporation  ;  public  policy 
requires  that  it  should  remain,  and  although  in  the  nrst  instance, 
without  right,  yet  after  compensation  has  been  determined  and 
paid,  the  company  become  possessed  of  such  land  during  the  con* 
tinuance  of  the  corporation.     Laws  of  1847,  ch.  272,  §  3. 

This  principle  was  applied  in  the  Henderson  Case,  78  N.  Y. 
423,  where,  in  behalf  of  tne  defendant,  it  was  argued,  as  it  is  here, 
that  the  defendant's  acts  amounted  simply  to  a  series  of  trespasses 
which  might  be  the  subject  of  fresh  actions — a  new  one  every  day. 

The  detence  did  not  prevail,  and  unless  a  distinction  favorable 
to  the  defendant  can  be  drawn  from  the  fact  that  this  is  an  action 
at  law,  and  that  a  suit  in  equity,  it  is  decisive  here.  In  that  case 
full  compensation  was  awarded  upon  conditions  which,  when  com- 
plied with,  protected  the  defendant  in  the  enjoyment  of  the  prop- 
erty trespassed  upon. 

In  this  case  the  same  result  follows.  The  complaint  charges,  as 
the  result  of  the  defendant's  acts,  depreciation  of  the  value  of 
the  property — in  substance,  diminution  of  its  market  value.  That 
suggested  the  proper  inquiry  and  would  be  the  proper  measure  of 
compensation  m  any  proceedingto  acquire  title  or  fix  compensa- 
tion for  an  unwilling  vendor.  The  evidence  was  directed  to  that 
end ;  the  charge  of  the  Judge  gave  that  question  to  the  jury  as 
the  only  one  which,  when  answered,  was  to  determine  the  amount 
of  damages.  ^  The  complaint  shows,  indeed,  as  consequent  upon 
defendant's  act,  not  only  that  water  has  been  diverted  into  the 
basements  of  the  houses,  but  that  they  are  thei'eby  "  made  liable 
to  be  flooded,"  and,  as  consequent  upon  that  and  other  effects,  de- 
preciation in  value.  That  was  the  subject  of  the  action  ;  the 
other  things  were  simply  its  ingredients,  not  independent  or  of 
themselves  causes  of  action,  but  mere  effects  of  the  act  complained 
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of,  resulting  in  diminntion  of  value  to  the  property,  for  which 
alone  damages  were  demanded  and  given.  The  record  shows  these 
things,  and  that  the  adjudication  covered  all  damages,  prospective 
as  well  as  past,  that  might  be  sustained  by  the  plamtin  by  reason 
of  the  act  of  the  defendant. 

The  appellant  cites  various  cases  in  support  of  a  contrary  view ; 
but  I  tliink  them  inapplicable.  So  far  as  those  from  the  courts  of 
this  State  are  concerned,  they  relate  to  acts  which  obviously  were 
or  might  be  of  a  temporary  and  not  permanent  character.  The 
Mahon  Case,  24  N.  1 .  658,  was  of  the  former  class.  It  was  con- 
sidered in  the  Henderson  Case,  and  thought  to  be  no  obstacle  in 
the  way  of  allowing  complete  and  final  damages  where  the  act 
causing  injury  was  necessarily  permanent.  In  other  States  the 
courts  differ. 

The  appellant  cites  the  Carl  Case,  46  Wis.  625 ;  but  on  the 
other  hand  are  Troy  v.  E.  R  Co.,  3  Foster,  23  N.  H.  83,  quoted 
in  the  Henderson  Case,  435 ;  Powere  v.  City ;  111.  Cent.  R.  R. 
Co.  V.  Grobill,  50  111.  241.  Still  others  are  cited  by  the  respond- 
ent.    It  cannot  be  necessary  to  refer  to  them. 

The  concession  of  the  appellant  is  in  substance  that  the  correct 
measure  of  damages  was  adopted,  provided  the  defendant  is  se- 
cure against  further  interference  by  the  plaintiff,  as  it  was  in  Hen- 
derson's Case.  The  struggle  then  is  over  the  form  of  the  action. 
There  is  little  in  it.  The  defendant  has  and  will  have  during  its 
corporate  life  the  enjoyment  of  the  premises,  and  the  plaintiff  will 
have  been  paid  for  its  surrender.  Nothing  more  could  have  been 
secured  by  either,  whether  by  statutory  proceedings  or  by  suit  in 
equity. 

The  next  question  arises  on  the  new  matter  set  up  by  the  de- 
fendant as  a  defence,  viz.:  thai  one  Sarah  Wallace,  the  plaintiff's 
mother,  was  in  possession  of  the  premises,  claiming  to 
cSS'dwcumkd  he  owner  at  the  time  of  the  act  complained  of,  and  that 
she  agreed  with  the  defendant  to  receive  $500  in  full 
settlement  therefor,  and  for  a  general  release,  and  that  this  sum 
was  in  fact  paid  to  her  on  the  30th  of  September,  1875,  in  the 
presence  of  one  DePfuhl,  and  alleged  that  in  executing  it,  Mrs. 
Wallace  acted   in   behalf    and   by  the  authority  of  the  plaintiff. 
These  things  were  controverted.     The  name  of  Mrs.  Wallace  was 
alleged  to  be  a  forgery,  and  that  no  money  was  received  by  her ; 
and  whether  it  was  or  not  was  made  the  important  question  upon 
the  trial.     Among  other  things,  the  defendant  gave  in  evidence  a 
check  made  by  it  on  the  Chemical  Bank  for  $500,  payable  ''  to  the 
order  of   Sarah   Wallace."     This  purported  to  be  indoreed  "  S. 
Wallace,"  then  by  DePfuhl  as  second  indoi-ser,  and  after  him  by 
Wendell,  cashier,  to  the  Fourth  National  Bank  of  New  York,  oV 
order.     There  was  no  direct  evidence  either  that  Mrs.  Wallace 
signed  the  receipt  or  indorsed  or  received  the  check.     DePfuhl 
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was  a  lawyer  by  profession,  and  at  the  times  in  question  in  the 
employ  of  the  defendant  ^'  in  the  law,  real  estate  and  claim  de- 
partment." His  testimony  was  taken  in  1880,  but  his  recollection 
of  the  events  was  slight  and  imperfect.  He  said  he  had  many  in- 
terviews with  Mrs.  Wallace  on  the  subject  of  settlement,  but 
could  recall  nothing  said  ^^  by  her,  by  himself  or  anyone  else." 
He  had  no  recollection  of  seeing  Mrs.  Wallace  sign  the  receipt, 
but  had  no  doubt  the  signature  to  it  of  his  name  as  witness  was 
genuine,  adding :  "  I  have  no  recollection  of  seeing  Sarah  Wal- 
lace sign  that  paper,  but  I  have  no  doubt  that  she  did,  from  the 
fact  of  my  witnessing  her  signature ;  the  body  of  the  paper  is  in 
my  own  nandwriting ;  I  cannot  remember  anything  about  the 
drawing  or  execution  of  this  paper."  Being  shown  the  check,  he 
said,  "1  believe  the  name  '  Francis  DePfuhl," on'  the  back  of  this 
check,  is  in  my  handwriting;  I  have  no  doubt  that  Mrs.  Sai*ah 
Wallace  wrote  the  name  '  S.  Wallace'  on  the  back  of  this  check ;  I 
have  no  recollection  about  this  check  being  cashed  at  any  bank  in 
the  city  of  Albany ;  I  do  not  know  who  liad  the  money  on  said 
check ;  I  have  no  recollection  of  anything  further  in  regard  to  said 
check." 

Witnesses  for  plaintiff,  qualified  to  speak,  discredited  the  gen- 
uineness of  the  signature  purporting  to  be  that  of  Mrs.  Wallace. 

The  plaintiff  testified  that  sne  went  with  her  mother  a  number 
of  times  to  the  defendant's  oiBce  about  the  damage,  and  always 
when  her  mother  went,  she,  "  so  far  as  she  knew,"  was  with  her ; 
shows  an  offer  of  $500  and  its  rejection,  and  other  circumstances 
indicating  efforts  to  compromise,  but  failure  to  do' so;  and  that 
she  first  heard  it  claimed  that  any  money  had  been  paid  when  it 
was  set  up  by  the  defendant's  answer.  In  1875  her  mother  was 
sixty-five  years  old,  and  they  lived  together  during  her  life.  She 
kept  bank  accounts  then  and  for  some  years  before,  at  the  F.  and 
M.  Bank  and  at  the  Albany  Savings  Banks ;  her  bank  books  were 

[>roduced  by  the  witness ;  these  were  all  her  mother  had ;  it  was 
ler  habit  to  deposit  all  her  rents  and  other  money  to  these  ac- 
counts, so  far  as  witness  knew ;  she  kept  but  a  t  rifling  sum  of 
money  by  her  at  any  time  and  had  no  expenses  except  those  known 
to  witness,  nor  debts  nor  any  business  transaction  calling  for  $500, 
or  any  such  sum  ;  witness  knew  all  her  business  transactions,  and 
to  her  knowledge  she  did  not  have  any  such  sum  of  money  as 
$500  in  1875,  nor  at  any  subsequent  period ;  nor  at  the  time  of 
her  death,  in  1877,  did  she  have  any  money  whatever  in  the 
itonse. 

The  bank  accounts  ran  in  one  case- from  1870,  and  in  the  other 
from  1369,  both  to  1877,  and  the  accuracy  of  the  pass  books  was 
proven  by  officers  of  the  different  banks.  The  pass  books  were 
then  offered  in  evidence,  against  the  objection  oi  the  defendant, 
and  the  exception  then  taKen  raises  the  second  point  made  by 
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the  appellant.  In  its  eiipport  the  learned  counsel  cites  the  case  of 
Carroll  u  Deimel,  95  K  Y.  252.  There  the  matter  of  "no  de- 
posit" in  the  bank  was  brought  out  as  an  independent  and  isolated 
fact ;  as  such  it  had  no  legal  tendency  to  prove  the  issue.  Here  it 
takes  its  place  in  the  amirs  of  Mrs.  Wallace,  and  combined  with 
other  circumstances  in  evidence,  was  proper  for  the  consideration 
of  the  jury.  Of  itself  it  proved  nothing ;  but  when  her  conduct 
in  the  disposition  of  money  was  shown ;  when  it  appeai-ed  that  her 
habit  was  uniform  in  regard  to  it ;  that  she  incurred  no  debts ;  kept 
little  money  about  her,  but  uniformly  placed  such  as  she  received 
in  one  of  two  banks,  it  would  permit  an  inference  that  so  large  a 
sum  as  $500  would  have  gone  in  that  direction  had  she  received  it, 
and  if  not  found  there,  that  fact  might,  with  other  circumstancee, 
bear  upon  the  question  of  its  receipt.  True,  she  might  have  re- 
ceived and  lost  it,  or  otherwise  disposed  of  it;  that  was  also  to  be 
weighed  by  the  jury. 

It  was  part  oi  the  defense  that  with  knowledge  of  the  plaintifiE 
and  in  her  behalf,  the  claim  for  damages  had  been  settled  and  paid 
for  to  Mrs.  Wallace.  How  was  this  to  be  disproved  ?  The  plain- 
tiff had  not  received  the  money.  Sarah  Wallace  was  dead.  Might 
not  the  tenor  of  her  conduct  be  shown  ?  Would  not  the  fact  that 
after  the  time  of  the  alleged  payment,  she  was  or  was  not  possessed 
of  a  sum  of  money  of  that,  or  about  that,  amount,  otherwise  unac- 
counted for,  be  relevant?  It  seems  to  be  so.  A  state  of  things, 
then,  which  gives  an  opportunity  to  show  it  was  in  her  possession 
at  that  time  or  to  show  it  was  not  in  her  possession  may  be  proved, 
and  as  her  habit  of  business  was  to  deposit  money  received  in  one 
or  the  other  bank,  information  as  to  that  fact  must  also  be 
relevant. 

The  defendant  says  the  money  was  paid.  The  evidence  tends 
to  show  that  if  paid  it  would  have  been  deposited.  That  it  was 
not  deposited,  therefore,  is  inconsistent  with  its  receipt  and  is  per- 
tinent evidence  that  it  was  not  paid.  The  conduct  of  Mre.  Wallace 
at  that  time  may  speak,  although  she  is  unable  to.  What  she  did 
or  what  she  did  not  do,  and  even  her  omission  to  mention  the  re- 
ceipt of  money  to  her  daughter,  the  plaintiff,  for  whom  the  de- 
fendant assumes  she  acted  and  to  whom  therefore  it  would  have 
been  natural,  if  not  her  duty,  to  mention  it  if  made,  also  has  a 
bearing  upon  the  question  whether  payment  was  in  fact  made. 

Notwithstanding  the  evidence  of  JDePf uhl  as  to  the  signature  to 
the  release  and  the  endorsement  of  the  draft  in  the  name  of  Mrs. 
Wallace,  it  was  conceded  by  the  defendant  that  neither  signature 
was  made  by  her.  The  claim-  upon  this  trial  was  that  it  was  made 
by  Mrs.  Uline,  the  plaintiff,  and  the  court  charged  the  jury  to  in- 
quire whether  Mrs.  Uline  did  write  those  names,  and  whether 
"  The  $500  was  paid  to  either,  or  paid  as  they  or  either  of  them 
directed  the  money  to  be  paid?     If  Mi-s.  Uline,"  he  said,  "signed 
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the  name  of  Mrs.  Wallace  to  those  papers  and  the  $500  has  been 
paid,  then  she  cannot  recover.  If,  on  the  other  hand  she  did  not 
sign  the  papers,  or  if  she  did  sign  them  and  the  $500  has  not  been 
paid  either  to  her  or  to  her  mother,  or  to  snch  persons  as  she  or 
either  of  them  directed  it  to  be  paid,  then  she  can  recover  and 
shoald  i*ecover  snch  damages  as  you  find  the  property  has  been  in- 
jured by  the  act  of  the  defendant." 

And  later  on,  after  presenting  the  evidence  in  a  manner  satisfac- 
tory to  both  parties,  the  learned  Judge  said :  '^  If  you  find  that 
Mrs.  [Jiine  did  sign  the  receipt  and  indorse  the  check  in  her 
mother's  name,  and  further,  that  either  she  or  her  mother  received 
the  money,  or  it  was  paid  to  some  person  to  whom  they  directed 
it  to  be  paid,  then  your  verdict  must  be  for  the  defendant."  There 
was  no  exception  to  the  charge  in  anv  respect,  but  at  its  close  the 
counsel  for  the  defendant  asked  the  court  to  charge:  '^That 
if  Francis  DePfuhl  received  the  money  on  the  check  under 
Mi's.  Wallace's  indorsement,  and  at  her  request,  in  so  doin^  he 
acted  as  her  agent,  and  the  payment  to  him  was  a  pavment  to  Mrs. 
Wallace."  And  the  court  replied :  "  If  she  made  him  her  agent 
for  the  purpose  of  receiving  the  monev  for  her,  just  as  you  re- 
quested, then  the  loss  would  be  hers  and  not  the  loss  of  the  Com- 
pany. If,  however,  DePfuhl,  acting  in  behalf  or  professsedly  act- 
ing in  behalf  of  the  company,  proposed  to  her  if  she  would  sign 
her  name  to  the  papers  he  would  go  and  get  the  money  for  the 
>urpose  of  completing  the  arrangement  with  her  and  would  return 
ler  the  money,  then,  I  think,  that  the  loss  will  be  the  loss  of  the 
Company  and  not  the  loss  of  Mrs.  Uline  or  Mrs.  Wallace." 

It  was  not  suggested  by  the  defendant  that  the  evidence  would 
not  warrant  a  finding  in  either  alternative.  The  charge  requested 
was  given.  There  was  no  refusal.  It  was  not  error  to  state  to 
the  jury  the  law  upon  the  other  state  of  facts.  The  request  "  That 
if  DePfuhPs  indoi'sement  on  the  draft  raises  any  presumption  that 
he  received  the  money  on  it,  the  legal  inference  is  that  he  so  re- 
ceived it  for  and  on  account  of  Mrs.  Wallace,  the  payee,  and  that 
the  money  so  received  by  him  was  a  payment  to  Mrs.  Wallace,  if 
her  indorsement  was  genuine,"  was  not  unlike  the  one  referred  to, 
and  was  well  disposed  of.  The  court  had  already  charged  upon 
the  question  as  anected  by  the  indorsement,  and  could  not  in  view 
of  the  concession  and  course  of  trial  be  required  to  submit  any 
proposition  to  the  iury  which  assumed  that  tne  signature  purport- 
ing to  be  that  of  Mrs.  Wallace  was  genuine.  But  if  the  request 
be  treated  as  implying  also  that  th^  signature  was  by  her  authority, 
then  the  court  properly  answered  it.  Amplifying  what  in  sub- 
stance had  been  twice  stated,  he  declined  to  pass  directly  upon 
that  question,  saying:  "I  think  it  depends  upon  how  the  jury  find 
upon  that  fact.  If  Mrs.  Uline  or  Mrs.  Wallace  wished  this  man 
to  obtain  the  money  upon  this  check  for  them,  and  desired  him  to 
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go  to  the  bank  for  their  benefit  and  draw  the  money,  thun  if  he 
used  the  money  and  misapplied  it,  it  wonld  not  be  the  jo88  of  the 
Company.  If,  however,  DePfuhl,  professing  to  act  for  his  em- 
ployer, the  defendant,  proposed  to  lier  tliat  he  would  obtain  the 
money  for  her  in  order  that  the  transaction  might  be  completed, 
and  she,  under  those  circumstances,  put  her  name  upon  the  paper 
and  sent  him  to  the  bank,  .then  she  would  not  be  chargeable  with 
the  loss  of  the  money,  if  DePfuhl  did  not  pay  it  over;  adding: 
''As  both  of  these  theories  are  consistent  with  the  appearance  of 
the  paper  I  cannot  say,  as  matter  of  law,  that  either  one  is  the  pre- 
sumptive one  upon  the  mere  face  of  the  papers." 

There  was  no  error  in  this.  Nor  was  it  claimed  that  the  learned 
trial  Judge  either  misstated  the  evidence  or  the  findings  which  it 
would  support.  The  court  cannot  be  confined  to  a  single  abstract 
proposition,  but  might,  and  it  was  its  duty  to,  submit  to  the  jury  in 
its  connection  such  topics  as  either  bore  upon,  or  were  in  that  con- 
nection worthy  of  their  attention. 

The  other  exceptions  have  been  examined.  They  point  to  no 
error.  The  issues  were  carefully  tried,  and  we  think  the  judg- 
ment rendei'ed  upon  the  verdict  should  stand. 

It  is,  therefore,  affirmed. 

See  Scott  v.  Indianapolis  R.  R.  Co.,  10  Am.  and  Eng.  B.  B.  Cas.  189;  Little 
Miami  R.  R.  Co.  v.  Hambleton,  1^  Ibid.  126. 


Bbidgman 

V. 

St.  Johnsbury  and  Lake  Champlain  R.  R.  Co. 

(^Advance  Ccae^  Vermont,     January  23,  1880.) 

In  a  suit  in  equity  to  recover  land  damages  by  foreclosure  of  an  equitable 
lien  on  land  taken  by  a  railroad  for  railroad  purposes,  a  former  company  which 
took  the  land  and  to  whose  rights  the  defendant  company  succeeded,  is  not  a 
necessary  party. 

The  rights  and  interest  of  B.,  one  of  the  owners  of  the  land  when  taken, 
have  been  conveyed  to  P.,  who  is  also  now  by  stipulation  the  owner  of  the 
right  to  the  compensation ;  held^  that  B.  is  not  a  necessary  party,  but  that  P.  is. 

Also  hdd^  that  the  administrator  of  the  estate  of  one  of  the  former  owners 
of  the  land,  who  deceased  without  issue,  without  owing  debts,  and  whose 
estate  has  never  been  administered  upon,  is  not  a  necessary  party,  all  the  heirs 
of  8uch  deceased  person  being  parties;  but  if  required,  the  Court  would  allow 
an  administrator  to  be  appointed  and  come  into  the  case. 

The  owner  of  land  taken  by  a  railroad  for  railroad  purposes  has  a  lien  on 
the  land  enforcible  in  equity  for  his  damages ;  and  the  lien  is  not  affected  by 
the  bringing  of  a  suit  against  a  former  company,  which  took  the  land,  and  by 
obtaining  a  judgment  under  the  statute — K.  L.,  §  8871 ;  and  such  judgment 
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is  final  as  to  the  amount  of  damages  to  be  recovered  in  a  proceeding  to  fore- 
close the  lien  against  a  subsequent  company  which  succeeaed  to  the  rights  of 
the  first  company. 

Bill  in  eanity  to  forecloee  a  lien  on  laud  taken  by  a  railroad 
company.  Heard  on  deranrrer,  December  Term,  1884,  Caledonia 
County.     Bill  dismissed.     Beversed. 

The  orators  were  Daniel  W.  A.  Brid^man,  administrator  of 
Harriet  W.  Bridgman's  estate,  Daniel  W.  A.  Brid^man,  Helen  A. 
Holton,  Ina  M.  Bridgraan,  Ida  E.  Bridgman  and  Lake  P.  Poland. 
The  bill  alleged,  in  substance,  that  one  Bnssell  Bridgman,  de- 
ceased, was  at  the  time  of  his  death  the  owner  of  certain  real  estate 
in  Hardwick ;  that  he  died  intestate,  leaving  the  following  heirs  to 
his  estate. 

His  wife,  Harriet  W.  Bridgman,  who  died  on  or  abont  the  first 
of  January,  1884,  and  upon  whose  estate  Daniel  W.  A.  Bridgman 
was  duly  appointed  administrator ;  Frederick  T.  Bridgman,  Helen 
A.  Holton,  Hattie  W.  Bridgman,  Ina  M.  Bridgman,  Ida  ]^.  Bridg- 
man and  D.  W.  A.  Bridgman ;  that  the  aforesaid  heirs  of  said 
Russell  Bridgman  have  been  and  are  now  the  sole  owners  of  the 
aforesaid  real  estate,  with  the  exception  of  said  Frederick  T.  Bridg- 
man, whose  interest  has  been  sold,  conveyed  and  assigned  to  Luke 
P.  Poland ;  that  Hattie  W.  Bridgman,  deceased  on  the  first  day  of 
January,  1880  ;  that  said  Hattie  died  without  issue,  and  upon  whose 
estate  no  administration  has  ever  been  had,  she  not  bein^  indebted 
to  any  one  at  the  time  of  her  decease  ;  that  said  Harriet  W.  Bridg- 
man, Frederick  T.  Brideman,  Daniel  W.  A.  Bridgman,  Ina  M. 
B/idgman  and  Ida  £.  Bridgman  were  her  only  heirs,  and  that  they 
as  such  became  the  sole  owners  of  the  estate  of  the  said  Hattie ; 
that  said  real  estate  consisted  of  a  valuable  farm  in  the  village  of 
South  Hardwick,  Vt.,  with  a  pasture  meadow  of  about  thirty  acres, 
a  building  lot  on  one  of  the  main  streets  of  said  village,  building, 
etc.;  that  a  certain  railroad  corporation,  then  having  a  legal  existence 
and  known  as  the  Lamoille  Valley  R.  R.  Co.,  about  the  year  1871 
laid  out  and  built  a  railroad  through  the  said  village ;  that  in  the 
construction  of  said  railroad,  said  corporation,  without  right,  title, 
permission  or  license  from  any  of  the  said  heirs,  entered  upon  the 
said  real  estate  and  built  a  railroad  across  said  land  ;  that  ever  since, 
the  said  corporation  or  its  successors  have  wrongfully  occupied  said 
land  and  kept  the  said  heirs  from  the  use  thereof ;  that  said  corpo- 
ration continued  to  run  and  manage  said  railroad  line  till  about 
December  1, 1877,  when  said  corporation  became  and  was.  insolvent 
and  unable  to  pay  its  debts,  and  receivers  were  duly  appointed ; 
that  said  receivers  managed  said  railroad  until  about  July,  1880 ;  that 
on  the  2d  of  May,  1876,  the  said  heirs  commenced  their  action  at 
law  against  said  oor{>oration  to  recover  their  damages  for  the  taking 
of  said  land  ;  that  said  suit  was  duly  prosecuted,  and  such  proceed- 
ings were  had  thereon  at  the  June  term,  1877,  of  the  Caledonia 


82  BBIDOHAN  V.  ST.   J0HN8BUBY,  ETC.,   R.   R.   CO. 

County  Court.  Judgment  was  rendered  against  said  corporation 
and  the  damages  were  assessed  at  the  snm  of  $968.60 ;  that  said 
judgment  has  not  been  paid  ;  that  the  said  Lamoille  Yallej  R.  R 
Co.  was  merged  with  some  other  corporations  about  the  first  of 
July,  1880,  into  a  new  corporation  under  the  name  of  the  St.  Johns- 
bury  &  Lake  Charaplain  R.  R.  Co.,  the  defendant ;  that  neither 
corporation  ever  had  any  right  or  title  to  said  real  estate,  and  that 
they  have  been  occupying  tlie  same  in  their  own  wrong,  and  that 
neither  have  ever  paid  or  caused  to  be  paid  the  said  judgment  or 
in  any  way  paid  or  offered  to  pay  any  remuneration  for  said  land ; 
and  that  the  same  was  damaged  at  the  time  of  the  taking  aforesaid 
to  the  amount  of  more  than  $1,000.  It  was  alleged  that  the 
orators  "  Knew  the  said  Lamoille  Valley  Railroad  was  building  its 
said  road  over  their  said  land,  and  that  they  took  no  steps  to  prevent 
it  from  building  its  said  railroad ;  and  thev  knew  that  the  defendant 
was  running  its  cars  over  said  road  on  their  said  land,  and  they  have 
never  forbidden  them  or  either  of  them  of  so  doing,  or  have  never 
taken  any  steps  to  prevent  them  from  so  doing,  but  they  have  relied 
upon  the  lien  upon  the  said  land  for  said  damages." 

The  prayer  was  that  the  defendant  be  ordered  to  pay  the  amount 
of  said  judgment  as  their  land  damages,  and  in  default  thereof,  that 
the  defendant  be  foreclosed  from  all  right  in  said  land. 

Harry  Blodgett  for  orators. 

Bates  dk  May  for  defendants. 

Veazey,  J. — This  is  an  appeal  in  chancery  and  stands  on  demurrer 
to  the  bill  of  complaint.     Question  is  first  made  as  to  the  parties. 

I.  The  Lamoille  Valley  R.  R.  Co.  is  not  a  necessary  party. 
Under  the  allegations  of  the  bill  the  defendant  company  is  the  suc- 
partim  to  cessor  of  the  right  of  the  Lamoille  Company  in  the  rail- 
■'^  road  in  question  in  all  respects,  and  is  now  in  possession 
of  the  land  of  the  orators  which  was  taken  by  the  Lamoille  Corn- 

Sany  when  the  road  was  built.  The  orators  are  seeking  no  personal 
ecree  or  remedy  of  anv  kind  against  the  Lamoille  Company.  They 
are  only  seeking  to  enforce  their  lien,  by  foreclosure  or  injunction, 
for  their  land  damages  against  the  railroad  company  now  owning 
the  road  and  occupying  the  orator's  land  for  railroad  purposes. 
Miner  v.  Smith,  53  Vt.  551 ;  Soule  v.  Albee,  31  Vt.  143. 

II.  By  the  averments  of  the  bill  the  whole  right  and  interest  of 
Frederick  T.  Bridgman  in  the  land  in  question,  who  was  one  of  the 
owners  thereof  when  it  was  taken  for  railroad  purposes,  have  been 
regularly  and  duly  conveyed  to  Judge  Poland,  and  he  is  now  the 
owner  thereof  and  holds  all  the  legal  as  well  as  equitable  title,  and 
Frederick  T.  has  no  title  or  interest.  Thia  removes  all  necessity  of 
making  Frederick  T.  a  party,  and  constitutes  Judge  Poknda 
necessary  party.  The  former  has  no  interest  to  be  affected  by  the 
decree.     The  right  of  the  latter  will  be  affected  by  it.     He  took 
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not  only  a  general  conveyance  of  the  land,  but,  by  express  stipula- 
tion, the  right  to  the  compensation  for  the  taking  of  this  land  by 
the  railroad  company.  Tnis  entitles  the  purchaser.  Pierce,  B.  B., 
185. 

in.  The  bill  alleges  in  substance  that  Harriet  W.  Brid^ian  and 
her  several  children  named,  she  being  a  widow,  were  the  only  owners 
of  the  farm  through  which  the  railroad  extended,  and  from  which 
the  land  in  question  was  taken,  but  since  it  was  taken,  one  of  the 
children,  viz. :  Hattie  W.,  has  deceased  without  issue  and  upon  whose 
estate  no  administration  was  ever  had,  she  not  being  indebted  to 
anyone  at  the  time  of  her  decease ;  and  states  who  were  her  heirs,, 
and  that  they  as  such  heirs  became  the  sole  owners  of  her  estate,  in- 
cloding  her  interest  in  the  land  in  question.  This  being  taken  to 
be  true  under  the  demurrer,  it  was  not  necessary  that  an  adminis- 
trator upon  her  estate  should  be  appointed  and  become  a  party  to 
this  suit.  The  demurrer  admits  a  state  of  facts  that  precludes  the 
possibility  that  the  estate  of  Hattie  W.,  deceased,  can  ever  have  an 
interest  in  this  claim  adverse  to  her  heirs,  or  for  anybody's  benefit 
except  that  of  the  heirs,  who  are  all  orators.  But  it  is  claimed  that 
the  right  to  compensation  for  the  land  taken  survives  to  the  execu- 
tor or  administrator,  and  must  therefore  be  enforced  by  him.  A  suit 
at  law  would  probablv  have  to  be  in  his  name.  But  we  think  the 
averments  of  this  bill  bring  the  case  within  the  ruling  in  Babbitt 
u  Bowen,  32  Vt.  437,  where  it  was  held  that  the  heirs  may,  without 
the  appointment  of  an  administrator  or  anv  proceedings  by  the  pro- 
bate court  in  the  settlement  of  a  deceased  person's  estate,  pay  the 
debt  and  divide  the  surplus  among  themselves,  and  that  by  such 
division  the  interest  in  personal  effects,  as  in  a  note  and  mortg^e, 
passes  to  the  heirs  respectively  as  agreed  among  themselves.  Tne 
grounds  upon  which  tnat  decision  is  put  are  fully  stated  by  Judge 
Aldisy  and  need  not  be.  repeated.  It  was  there  held  that  the  heir 
holding  the  note  and  mortgage  under  such  division  could  maintain 
a  petition  to  foreclose.  The  lien  in  this  case  upon  the  land  taken  is 
in  the  nature  of  an  equitable  mortgage.  This  became  the  property 
of  the  heirs  upon  the  decease  of  Hattie  W.,  subject  only  to  the 
demands  of  her  estate  by  reason  of  debts,  but  none  existed. 

If  those  heirs  could  by  agreement,  that  one  should  have  a  mort- 
gage debt,  thereby  invest  that  one  with  title  sufScient  to  maintain 
snit  of  foreclosure,  then  it  would  seem  that  together  without  trans- 
fer to  anyone  they  could  in  like  manner  maintain  such  suit.  An 
intestate's  property  passes  to  the  heirs  generally  upon  the  death  of 
the  ancestor  by  operation  of  law,  not  by  force  of  a  decree  of  dis- 
tribntion.  The  aivision  among  the  heirs  is  established  by  the 
decree,  or  may  be  by  agreement.    Babbitt  v,  Bowen,  supra. 

Under  the  allegations  of  this  bill  there  is  and  can  he  no  occa- 
sion whatever  for  the  appointment  of  an  administrator  of  Sattie 
W.  except  to  represent  the  orators  in  this  suit  as  to  that  part  which 
28  A  &  E.  R  Cas.— ^ 
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was  the  intercBt  of  Hattie  W.,  but  which  is  now  the  property  of 
the  orators.  The  court  conid  now  and  would,  if  necessary,  allow 
an  administrator  to  be  appointed  and  come  in.  For  the  reasons 
stated,  this  circumlocution  is  not  necessary  in  this  equity  pro- 
ceeding. 

lY.  The  substantial  point  of  difference  in  fact  between  this 
case,  on  the  merits,  and  that  of  Adams  v,  B.  R.  Go.  57  Yt.,  240,  is 
that  in  that  case  by  no  previous  agreement  or  judicial  prooeedinfi^ 
LiBH  OF  owNBB  had  thc  amount  of  the  land  dama&fes  been  determineo, 
xnroBORABLB  whercas,  m  this  case  the  same  was  ascertamed  and  ad- 
SmBQUBKT    *  judffed  in  a  suit  under  §  3371,  R.  L.,  by  the  landowner 

COMFAirTTAKniO    ''         P      .      .-t  _t  -S  j  "^  i»t 

THE  LAUD.  agamst  the  former  railroad  company,  which  wrong- 
fully took  the  land,  while  occupying  and  usin^  it  for  railroad  pur- 
poses. The  suit  was  brought  and  determined  before  the  defend- 
ant company  was  organized  and  had  become  the  owner  and  occu- 
pant of  said  railroad.  The  defendant  now  claims  that  the  effect 
of  that  suit  and  judgment,  although  never  satisfied,  was  to  destroy 
the  landowner's  lien  upon  the  land  taken  for  "  its  equivalent  in 
money,"  which  the  Constitution  of  the  State  secured.  Where 
land  18  taken  for  railroad  purposes  and  the  parties  do  not  agree  as 
to  price,  the  statute  nrovides  first,  K.  L.,  §  3359,  that  the  railroad 
company  may  have  the  damages  apprised  by  commissioners.  If 
the  company  neglect  to  do  this  for  two  years,  then  the  statute 
further  provides  that  the  landowner  may  bring  suit  for  his  dam- 
ages witnin  six  years  after  entry.    B.  L.,  §3371. 

We  do  not  think  these  provisions  were  designed  to  have  any 
effect  upon  the  owner's  lien  on  his  land,  or  that  proceedings  there- 
under snould  be  held  to  affect  such  lien.  It  would  be  contrary  to 
analogy  in  case  of  mortgage  security,  whether  real  or  personal. 
Putnam  v.  Eussell,  17  Vt.  54;  Root  v.  Lord,  23  Yt.  568;  2 
Jones,  Mort.,  §  936. 

It  is  further  claimed  that  the  damages  adjudged  in  the  suit 
against  the  former  company  should  not  be  adopted  in  this  pro- 
ceeding. The  adjudication  as  to  amount  was  pursuant  to  the 
statute  and  regular.  The  lien  for  a  money  equivalent  existed 
under  the  Constitution  of  the  State.  The  statute  provided  two 
methods  for  fixing  the  amounts ;  one  available  to  the  railroad 
company,  the  other  to  the  landowner  upon  failure  of  the  com- 
pany to  proceed.  If  regularly  determined  by  either  method  we 
think  it  was  the  design  of  the  statute  that  such  determination 
should  be  permanent  and  controlling  as  against  any  party  subject 
to  the  operation  of  the  lien.  Such  is  the  holding  in  other  juris- 
dictions. Gilman  v.  S.  &  F.  R.  R.  Co.,  40  Wis.  658 ;  Western 
Penn.  R.  R.  Co.  v.  Johnston,  59  Pa.  St.  290 ;  Drury  v.  Midland 
R.  R.  Co.,  127  Mass.  571. 

These  decisions  are  not  and  could  not  be  put  on  the  ground 
that  the  subsequent  owner  of  the  railroad  was  bound  as  a  party  or 
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privy  to  the  former  jadgment.  The  statute  having  provided  a 
jadicial  proceeding  to  determine  the  amount  of  the  land  damages, 
when  the  landowner  has  once  resorted  to  such  proceeding  and 
carried  it  to  determination,  it  should  be  final  as  to  a  subsequent 
owner,  and  we  think  such  was  the  intention  of  the  legislative  en- 
actment. The  statute  supplemented  the  Constitution.  The  latter 
provided  the  security,  and  the  former  supplied  the  provision  for 
finding  the  extent  oi  damages.  A  subsequent  owner -of  the  rail- 
road taking  and  using  the  same  land  should  take  it  with  the  exist- 
ing right  of  the  landowner  as  judicially  established  under  the 
statute.  No  claim  is  made  for  interest  prior  to  the  taking  by  the 
defendant  company. 

Pro  forma  decree  reversed  and  cause  remanded,  with  mandate 
pursuant  to  these  views. 

Owners'  Lien  for  Compensation  for  Land  talcen  for  Railway  Purpotett — 
The  doctrine  is  that  as  condeniDatioD  is  a  forced  sale,  the  landowner  has  a 
lien  on  the  land  for  the  unpaid  purchase  money  which  follows  the  land  even 
into  the  hands  of  a  subsequent  purchaser  *of  the  franchise.  Sedgwick  9. 
Watford,  etc.,  R  R  Co.,  86  L.  J.  (Ch.)  879;  Vinerv.  Hoylake  R.  R  Co.,  17 
W.  R  92.  But  see  Forward  v.  Hampshire  Canal  Co.,  22  Pick.  462;  People 
«.  ^ch.,  etc.,  R  R  Co.,  8  Mich.  496.  The  operation  of  the  road,  it  is  said, 
may  be  enjoined  until  the  compensation  is  paid,  especially  where  the  origi- 
nal corp  iration  is  insoWent,  or  a  receiver  may  be  appointed.  White  9. 
Kashyilie,  etc.,  R  R  Co.,  7  Tenn.  518;  Dayton,  etc.,  R  R  Co.  «.  Lew  ton, 
20  Ohio  St.  401 ;  Pell  v.  Northampton,  etc.,  R.  R  Co.,  L.  R  2  Ch.  App.  100; 
Lewes  v.  Cambrian  R  R  Co.,  86  L.  J.  (Ch.)  665.  But  it  may  be  doubted 
whether,  at  least  if  the  purchasing  company  were  solvent,  the  courts  would 
enjoin  the  operation  of  the  roaa  to  secure  payment  of  the  landowner's 
clium.  and  thus  deprive  the  public  of  the  right  t«>  the  use  of  the  road.  But 
see  in  this  connection  Gilman  v.  Sheboygan  R.  R.  Co.,  40  Wis.  658;  Dayton 
R.  R  Co.  «,  Lewton,  20  Ohio  St.  401.  There  may,  however,  be  such  delay 
in  asserting  the  lien  that  it  will  not  be  considered  by  the  courts.  People  o. 
Mich.  80.  R.  R.  Co.,  8  Mich.  496;  Gilman  9.  Sheboygan,  etc.,  R.  R  Co.,  87 
Wis.  319. 

In  Vermont,  besides  the  principal  case,  other  cases  hold  that  the  land- 
owner has  an  equitable  lien  on  the  land  which  a  court  of  chancery  will  en- 
force. Kittell  V.  R.  R  Co.,  56  Yt.  96;  s.  c,  20  Am.  &  Eng.  R.  R  Cas.,  165; 
Kendall  0.  R.  R  Co.,  65  Yt.  488;  s.  c,  14  Am.  &  Eng.  R  R  Cas.  428;  Adams 
t.  R  R  Co.,  57  Yt.  240,  which  lien  will  not  be  affected  by  a  judgment 
against  the  first  company  that  owned  the  road.  Root  9.  Lord,  28  Yt.  568 ; 
Buffalo,  etc.,  R  R  Co.,  18  Reporter,  784;  Mathews  v.  Lucia,  55  Yt.  808; 
Child  V,  Allen,  88  Yt.  476;  Williams  v.  R.  R  Co.,  60  Miss.  689;  s.  c,  20 
Ani.  &  Bnff.  R  R.  Cas.  878.  The  lien  is  enforceable  against  any  party  who 
claims  unoer  the  party  that  made  the  entry.  Pierce  on  Railroads,  167;  Gil- 
man 9.  R  R  Co.,  40  Wis.  658;  59  Pa.  St.  290;  Drury  9.  Midland  R  R  Co., 
127  Mass.  571.  And  to  the  point  that  the  judgment  against  the  first  com- 
panjr  is  conclusive  as  to  the  amount  as  against  subsequently  purchasing  com- 
panies in  privity  with  the  first  company,  see  New  York,  etc.,  R.  R  Co.  9. 
SUnley,  84  N.  J.  Sq.  65;  Pfeifer  9.  S.  &  F.  R  R  Co.,  18  Wis.  155. 
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V. 

NoBTH  etal. 

(Adoane$  Oam^  Indiana.    Nawmber  4^  1885.) 

LandB  once  taken  for  a  public  use,  cannot,  under  general  laws,  without  an 
express  act  of  the  legislature  for  that  purpose,  be  appropriated  by  proceedings 
f»  irmtam  to  different  public  use:  hence,  a  circuit  court  has  no  jurisdiction, 
power  or  authority,  in  the  absence  of  a  statutory  provision  conferring  the 
same,  to  declare  a  proposed  ditch  established  upon,  along  and  longritudinally 
through  the  right  of  way  of  a  raUroad,  nor  to  direct  the  commissioner  of 
drainage  to  mi^e  or  construct  such  ditch  or  drain. 

A  legislatiye  intent  to  subject  lands  devoted  to  a  public  use,  already  in  ex- 
ercise, to  one  which  might  thereafter  arise,  will  not  be  implied  from  a  grant 
of  power  made  in  general  terms,  as  in  ordinary  drainage  laws,  without  spe- 
cial reference  to  an  existing  necessity  for  the  subsequent  use;  where  it  ap- 
pears that  both  uses  cannot  stand  together,  and  the  latter,  if  exercised,  must 
endanger  if  not  destroy  the  exercise  of  the  former  use,  the  grant  of  the  latter 
cannot  stand. 

Where  a  party  seeks  in  another  suit  to  impeach  the  proceedings,  orders 
and  judgment  of  a  court  of  superior  jurisdiction,  upon  the  eround  that  he 
had  no  legal  notice  of  the  pendency  of  the  suit  wherein  such  proceeding^ 
orders  and  judgment  were  had,  he  must  allege  in  his  complaint  what  is 
shown  in  the  record  in  relation  to  notice  in  such  suit. 

Appeal  from  Marshall  Circuit  Court. 

The  case  is  stated  in  the  opinion. 

Newbegin  and  Kmqsburg  for  appellant. 

John  W.  Pa/rka  and  Horace  Corbi/n,  for  appellees. 

HowK,  J. — ^A  number  of  errors  are  assigned  by  the  appellant, 
the  plaintiff  below,  upon  the  record  of  this  cause.  The  controlling 
questions  in  the  case,  however,  are  fairly  presented  for  our  deci- 
sion by  the  alleged  errors  of  the  conrt,  in  sustaining  the  appellee's 
demurrers  to  the  appellant's  complaint. 

In  its  complaint,  the  appellant  alleged  that  it  was  a  corporation 
factb.  organized  under  the  laws  of  this  State,  and  wa9  the 

owner  of  a  line  of  railway  extending  from  Chicj^o  Junction,  in 
the  State  of  Ohio,  to  the  city  of  Chicago,  in  the  State  of  Illinois, 
and  through  North  township,  in  Marshall  county,  in  this  State ; 
that  by  proceedings  duly  had  under  the  laws  of  tnis  State,  and  by 
purchase,  the  appellant  duly  acquired  a  strip  of  land,  six  rods  wide, 
extending  through  §§  25  and  26  in  township  36,  north  of  range  2, 
east,  in  iNorth  Township,  in  Marshall  County,  for  the  construction 
and  maintenance  of  its  railway  tracks  whereon  passengers  and 
freight  were  transported,  and  all  the  trafBc  usually  done  upon  rail- 
ways was  conducted ;  that  by  the  laws  of  this  State,  the  appellant 
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was  subjected  to  great  responsibility  for  the  safe  carriage  of  pas- 
sen^rs  and  freight  on  its  railway  ;  that,  to  f ally  meet  its  respon- 
Bibilities,  it  was  essential  that  the  appellant  should  have  the  exclu- 
sive possession  and  control  of  its  entire  ri^ht  of  way  along  its 
track,  in  such  §§  25  and  26,  for  the  proper  and  safe  maintenance  of 
its  road-bed,  the  repairs  thereof,  the  maintenance  of  fences  erected 
between  its  track  and  the  adjacent  lands,  which  by  law  it  was 
bound  to  maintain,  as  well  as  for  the  construction  of  a  second  track, 
side  tracks,  switches  and  station  and  depot  ground  whenever  by  in- 
crease of  business  the  same  might  be  demanded  ;  that,  at  the  June 
term,  1882,  of  the  court  below,  a  petition  was  presented  for  the 
drainage  of  their  lands  by  the  appellees,  Forsythe  and  five  others, 
claiming  to  be  the  owners  of  lands  in  the  vicinity  of  the  proposed 
drainage,  which  included  and  affected  appellant's  right  of  way ; 
but  the  appellant  averred  that  it  never  had  any  notice  whatever  of 
such  proposed  drainage  nor  of  any  proceedings  under  snch  petition, 
and  never  had  any  opportunity  afforded  it  to  appear  and  resist  the 
same,  so  far  as  its  right  of  way  or  franchises  would  or  might  be 
affected  thereby. 

And  the  appellant  further  said  that,  notwithstanding  it  had  no 
notice  of  any  of  the  proceedings  in  the  court  below,  under  such 
petition,  the  appellee  I^orth,  had  directed  his  co-appellee  Kimball, 
to  proceed  upon  appellant's  right  of  way  in  such  §§  25  and  26,  and 
to  excavate  a  ditch  upon  and  alon^  its  ri^ht  of  way  for  the  distance 
of  about  one  mile ;  that  the  appellee  !North,  as  drainage  conunis- 
Bioner,  claimed  and  pretended  to  be  acting  under  an  order  of  court, 
declaring  the  proposed  work  established  and  directing  him  to  con- 
stmct  the  proposed  work ;  that  the  appellee  North  clamed  to  have 
made  an  assessment  against  appellant  in  the  sum  of  $20.  but  the 
same  was  wholly  void  against  appellant,  but  that  he  would,  if  not 
restrained,  seize  and  sell  its  personal  property  to  collect  such  assess- 
ment ;  that  if  such  ditch  were  constructed  on  the  line  established, 
vrhich  the  appellee  North  and  appellee  Kimball,  acting  for  and 
under  him,  were  then  threatening  and  attempting  to  do,  it  would 
in  effect  appropriate  for  the  benefit  of  the  {)etitioners  for  such 
drainage,  tne  use  of  lands  theretofore  appropriated  for  the  exclu- 
sive use  of  appellant,  in  the  construction  and  maintenance  of  its 
roadway,  witnout  any  compensation  therefor,  first  assessed  and 
tenderra  or  paid,  as  requirea  by  §  21  of  the  bill  of  rights,  in  the 
constitution  of  this  State ;  that  the  laws  under  which  the  appellees 
were  seeking  to  construct  and  maintain  a  ditch,  upon  appellant's 
right  of  way,  were  unconstitutional  and  void  in  this  :  that  they  did 
not  provide  appellant  a  remedy  by  due  process  of  law  for  injury  to 
its  property  in  the  location  and  establishment  of  such  ditch ;  that 
the  proceedings,  orders  and  judgment  of  the  court  below,  in  the 
matter  of  such  drainage,  in  so  far  as  they  affected  appellant,  were 
void  and  of  no  effect ;  that  tlie  laws,  under  which  such  proceedings 
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LandB  once  taken  for  a  public  use,  cannot,  under  general  laws,  without  an 
express  act  of  the  legislature  for  that  purpose,  be  appropriated  by  proceedings 
in  inwtum  to  different  public  use:  hence,  a  circuit  court  has  no  jurisdiction, 
power  or  authority,  in  the  absence  of  a  statutory  provision  conferring  the 
tame,  to  declare  a  proposed  ditch  established  upon,  along  and  longitudinally 
through  the  riffht  of  way  of  a  railroad,  nor  to  direct  ue  commissioner  of 
drainage  to  miS:e  or  construct  such  ditch  or  drain. 

A  legislative  intent  to  subject  lands  deyoted  to  a  public  use,  already  in  ex- 
ercise, to  one  which  might  thereafter  arise,  will  not  be  implied  from  a  grant 
of  power  made  in  general  terms,  as  in  ordinary  drainage  laws,  without  spe- 
cial reference  to  an  existing  necessity  for  the  subsequent  use;  where  it  ap- 
pears that  both  uses  cannot  stand  together,  and  the  latter,  if  exercised,  must 
endanger  if  not  destroy  the  exercise  of  the  former  use,  the  grant  of  the  latter 
cannot  stand. 

Where  a  party  seeks  in  another  suit  to  impeach  the  proceedings,  orders 
and  judgment  of  a  court  of  superior  jurisdiction,  upon  the  eround  that  he 
had  no  legnil  notice  of  the  pendency  of  the  suit  wherein  such  proceedings, 
orders  and  judgment  were  had,  he  must  allege  in  his  complaint  what  is 
shown  in  the  record  in  relation  to  notice  in  such  suit. 

Appeal  from  Marshall  Circuit  Court. 

The  case  is  stated  in  the  opinion. 

Newbegin  and  Emgaburg  for  appellant. 

Jo7m  W.  Pa/rka  and  Horace  Corbm  for  appellees. 

HowK,  J. — ^A  number  of  errors  are  assigned  by  the  appellant, 
the  plaintiff  below,  upon  the  record  of  this  cause.  The  controlling 
questions  in  the  case,  however,  are  fairly  presented  for  our  deci- 
sion by  the  alleged  errors  of  the  court,  in  sustaining  the  appellee's 
demurrers  to  the  appellant's  complaint. 

In  its  complaint,  the  appellant  alleged  that  it  was  a  corporation 
Facts.  organized  under  the  laws  of  this  State,  and  was  the 

owner  of  a  line  of  railway  extending  from  Chicago  Junction,  in 
the  State  of  Ohio,  to  the  city  of  Chicago,  in  the  State  of  Illinois, 
and  through  North  township,  in  MarsnaJl  county,  in  this  State ; 
that  by  proceedings  duly  had  under  the  laws  of  this  State,  and  by 
purchase,  the  appellant  duly  acquired  a  strip  of  land,  six  rods  wide, 
extending  through  §§  26  and  26  in  township  35,  north  of  range  2, 
east,  in  !North  Township,  in  Marshall  County,  for  the  construction 
and  maintenance  of  its  railway  tracks  whereon  passengers  and 
freight  were  transported,  and  all  the  traf&c  usually  done  upon  rail- 
ways was  conducted ;  that  by  the  laws  of  this  State,  the  appellant 
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was  subjected  to  great  responsibility  for  the  safe  carriage  of  pas- 
sengers and  freight  on  its  railway ;  that,  to  f ally  meet  its  respon- 
sibuities,  it  was  essential  that  the  appellant  should  have  the  exclu- 
sive possession  and  control  of  its  entire  right  of  way  along  its 
track,  in  such  §§  25  and  26,  for  the  proper  and  safe  maintenance  of 
its  road-bed,  the  repairs  thereof,  the  maintenance  of  fences  erected 
between  its  track  and  the  adjacent  lands,  which  by  law  it  was 
bound  to  maintain,  as  well  as  for  the  construction  of  a  second  track, 
side  tracks,  switches  and  station  and  depot  ground  whenever  by  in- 
crease of  business  the  same  might  be  demanded  ;  that,  at  the  June 
term,  1882,  of  the  court  below,  a  petition  was  presented  for  the 
drainage  of  their  lands  by  the  appellees,  Forsythe  and  five  others, 
claiming  to  be  the  owners  of  lands  in  the  vicinity  of  the  proposed 
drainage,  which  included  and  affected  appellant's  right  of  way ; 
but  the  appellant  averred  that  it  never  had  any  notice  whatever  of 
such  proposed  drainage  nor  of  any  proceedings  under  such  petition, 
and  never  had  any  opportunity  afforded  it  to  appear  and  resist  the 
same,  so  far  as  its  right  of  way  or  franchises  would  or  might  be 
affected  thereby. 

And  the  appellant  further  said  that,  notwithstanding  it  had  no 
notice  of  any  of  the  proceedings  in  the  court  below,  under  such 
petition,  the  appellee  I^orth,  had  directed  his  co-appellee  Kimball, 
to  proceed  upon  appellant's  right  of  way  in  such  §§  25  and  26,  and 
to  excavate  a  ditch  upon  and  alon^  its  r^ht  of  way  for  the  distance 
of  about  one  mile ;  that  the  appellee  !North,  as  drainage  commis- 
sioner, claimed  and  pretended  to  be  acting  under  an  order  of  court, 
declaring  the  proposed  work  established  and  directing  him  to  con- 
struct the  proposed  work ;  that  the  appellee  North  clsdmed  to  have 
made  an  assessment  against  appellant  in  the  sum  of  $20.  but  the 
same  was  wholly  void  against  appellant,  but  that  he  would,  if  not 
restrained,  seize  and  sell  its  personal  property  to  collect  such  assess- 
ment ;  that  if  such  ditch  were  constructed  on  the  line  established, 
which  the  appellee  North  and  appellee  Kimball,  acting  for  and 
under  him,  were  then  threatening  and  attempting  to  do,  it  would 
in  effect  appropriate  for  the  benefit  of  the  petitioners  for  such 
drainage,  the  use  of  lands  theretofore  appropriated  for  the  exclu- 
sive use  of  appellant,  in  the  construction  and  maintenance  of  its 
roadway,  witnout  any  compensation  therefor,  first  assessed  and 
tenderea  or  paid,  as  requirea  by  §  21  of  the  bill  of  rights,  in  the 
constitution  of  this  State ;  that  the  laws  under  which  the  appellees 
were  seeking  to  construct  and  maintain  a  ditch,  upon  appellant's 
right  of  way,  were  unconstitutional  and  void  in  this :  that  they  did 
not  provide  appellant  a  remedy  by  due  process  of  law  for  injury  to 
its  property  in  the  location  and  establishment  of  such  ditch ;  that 
the  proceeaings,  orders  and  judgment  of  the  court  below,  in  the 
matter  of  such  drainage,  in  so  far  as  they  affected  appellant,  were 
void  and  of  no  effect ;  that  the  laws,  under  which  such  proceedings 
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and  orders  were  had,  were  in  contravention  of  §  1,  of  article  14,  of 
the  amendments  of  the  constitution  of  the  United  States,  in  this : 
that  snch  laws,  by  their  operation,  seek  to  deprive  appellant  of  ite 
property  without  due  process  of  law  and  to  deny  it,  with  respect 
to  its  property,  the  equal  protection  of  the  law  ;  and  further,  per- 
mit the  appellees  by  acting  under  color  of  sudi  laws  to  deprive 
appellant  of  its  property  without  due  process  of  law,  which,  under 
such  orders  of  the  court,  the  appellees  were  about  to,  and  would  do, 
if  not  restrained  by  the  court. 

And  the  appellant  further  alleged,  that  such  intended  and 
threatened  appropriation  of  appellant's  lands,  under  color  of  such 
drainage  proceedings,  was  wholly  unnecessary  for  the  purpose  of 
the  proposed  drainage,  as  prayed  for ;  that  the  construction  of  such 
ditch,  under  the  proceedings  aforesaid,  would  deprive  appellant  of 
the  exclusive  possession  and  control  of  its  right  of  way  through 
the  aforesaid  §§  25  and  26,  and  would  subject  appellant  to  in- 
creased liability  and  additional  burdens,  inconsistent  with  the 
proper  discharge  of  its  duties  and  liabilities  under  the  laws  of  this 
State,  and  for  which  no  compensation  was  or  could  be  made  under 
the  provisions  of  the  drainage  laws  of  the  State ;  that  the  construc- 
tion of  such  ditch  would  bring  upon  appellant's  right  of  way  an  in- 
creased flood  of  water,  endangering  its  road-bed  ;  that  the  repairs 
of  such  ditch  would  be  under  the  control  of  officials,  over  wnom 
appellant  could  have  no  control  or  supervision,  and  the  divided 
control  and  supervision  of  such  ri^ht  of  way  would  prove  detri- 
mental to  appellant's  interests,  so  Tong  as  such  ditch  diould  be 
maintained  thereon ;  that  such  ditch,  whether  constructed  on  the 
located  route  or  some  route  adjacent  thereto,  would  be  of  no  bene- 
fit whatever  to  appellant's  right  of  wajf  or  track ;  that  it  was  not 
competent,  under  any  form  of  proceeding  for  the  establishment  of 
a  ditch  along  or  near  the  line  of  its  road,  to  charge  against  appel- 
lant any  benefits  or  assessments,  for  a  supposed  special  benefit  ac- 
cruing to  it  from  the  construction  thereof ;  that,  under  its  obliga- 
tion to  keep  up  a  safe  and  proper  roadway,  appellant  was  and 
would  be  compelled  to  construct  and  maintain  all  ditches  and 
drains,  necessary  or  useful  for  that  purpose ;  and  that  the  laws  of 
this  State  concerning  drainage  did  not  provide  any  equitable  basis 
of  assessment  against  the  property  of  the  appellant  and  were,  there- 
fore, invalid. 

Wherefore  the  appellant  prayed  for  a  temporary  order  restrain- 
ing the  appellees,  tne  drainage  commissioners,  and  those  acting 
under  them,  from  proceeding  further  in  the  construction  of  the 
proposed  ditch,  on  and  along  its  right  of  way,  and  further  restrain- 
ing appellee,  Korth,  from  attempting  to  collect  any  assessment 
whatever  against  appellant,  and  further  restraining  all  the  other 
appellees  from  further  proceedings,  by  amendment  or  otherwise, 
in  such  drainage  proceedings,  to  construct  such  ditch  on  and  along 
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appellant's  right  of  way ;  that  such  proceedings  and  orders  might 
be  declared  void  and  oi  no  effect,  in  so  far  as  appellant's  rights  were 
concerned ;  and  that,  upon  final  hearing,  the  injanction  against  the 
establishment  of  any  ditch  on  and  along  appellant's  ri^ht  of  way, 
imder  color  of  sach  drainaj^  proceedings,  might  be  made  perpetual, 
and  for  other  proper  reliei! 

The  appellees,  the  drainaee  commissioners,  demurred  to  appel- 
lant's complaint  upon  the  following  grounds  of  objection :  1.  The 
court  had  no  jurisdiction  of  the  persons  of  the  appellees  nor  of  the 
subject  of  the  action ;  2.  The  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  and  3.  Several  causes  of  ac- 
tion had  been  improperly  joined. 

The  second  of  these  grounds  of  demurrer,  namely :  that  the 
complaint  does  not  state  sufficient  facts,  presents  the  questions  dis- 
cussed by  the  learned  counsel  of  the  appellant,  in  their  able  and 
exhaustive  brief  of  this  cause.  The  Questions  thus  presented  are 
Btated  by  counsel,  substantially  as  follows : 

First.  It  is  directly  charged  in  the  complaint,  and  admitted  by 
the  demurrer,  that  the  plaintiff  had  no  notice  or  knowledge,  even 
of  the  pendency  of  the  ditch  proceeding ; 

Second.  The  law  under  which  such  ditch  proceeding  were  had 
18  in  contravention  of  the  first  clause  of  §  12,  and  the  last  clause  of 
§  21  of  the  Bill  of  Bights  in  our  State  Constitution  ; 

Thii-d.  The  law  in  question  is  also  repugnant  to  §  1  of  article  14 
of  the  Constitution  of  the  United  States ;  and 

Fourth.  It  was  not  competent  in  law  to  appropriate  to  the  use 
of  Buch  ditch  appellant's  right  of  way,  which  nad  been  acquired  by 
it  for  its  necessary  use  in  its  service  to  the  public;  especially  so  as 
the  complaint  shows  that  the  new  use  will  be  destructive  of  the 
old  use,  and  is  not  necessary. 

Each  of  these  questions  we  will  consider  and  decide  in  their 
eniimerated  order. 

1.  In  considering  the  first  question,  appellant's  counsel  correctly 
say  that  ^^  Notice  was  a  jurisdictional  question  precedent  to  the  ex- 
ercise of  any  power  in  the  premises  by  the  court."  But  vauditt 
it  must  be  borne  in  mind  that  appellant,  in  its  pending 
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orders  and  judgment  of  the  trial  court,  in  the  suit  or  ^^c«"- 

f>roceeding  of  Forsythe  and  others  to  locate  the  ditch,  and  estab- 
ish  and  construct  the  same,  complained  of  by  appellant  in  its  com- 
plaint herein.  In  considering  questions  whidi  arise  upon  such  an 
attack,  every  presumption  is  indulged  in  favor  of  the  validity  of  the 
proceedings,  orders,  and  judgment,  when  sought  to  be  impeached 
collaterally  by  a  party  to  the  record ;  and  where  their  validity  is 
called  in  question  bv  the  complaint  of  such  a  party,  in  a  collateral 
8oit  or  proceeding,  he  must  allege  such  facts  in  his  complaint  as 
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will  overcome  or  exclude  all  reasonable  presumptions  in  favor  of 
their  validity. 

Accordingly,  it  has  been  held,  and  correctly  so,  we  think,  that 
where  a  party  seeks,  by  complaint  in  another  suit,  to  impeach  the 
proceedings,  orders  and  judgment  of  a  court  of  superior  jurisdic- 
tion upon  the  CTound  that  he  had  no  legal  notice  ox  the  pendency 
of  the  suit,  wlierein  such  proceeding,  order  and  judgment  were 
had,  made  or  rendered ;  he  must  allege  in  his  complaint  what,  if 
anything,  is  shown  in  or  by  the  record,  in  relation  to  notice  to  him, 
in  such  suit.    Exchange  Bank  v.  Ault,  102  Ind. 

If  the  Marshall  Circuit  Court  had  jurisdiction  of  the  subject- 
matter  of  the  petition  of  Foreythe  and  others,  for  the 
location  and  construction  of  th§  ditch  complained  of, 
we  would  be  bound  to  presume,  in  the  absence  of  any  sufficient 
averment  to  the  contrary,  that,  by  giving  the  statutory  notice  in 
the  manner  and  for  the  time  prescribed  by  the  statute,  and  by 
making  the  requisite  proof  thereof,  such  court  had  acquired  such 
jurisdiction  of  the  person  of  the  appellant,  as  would  enable  it  to 
make  or  render  the  orders  and  judgment,  in  such  ditch  proceeding, 
which  appellant  asked  the  court,  in  its  pending  suit,  to  declare  void 
and  of  no  effect.    Exchange  Bank  v.  Ault  (aupra^. 

In  8  4275,  R.  S.,  1881,  of  the  statute  under  which  Forsytheand 
the  others  petitioned  the  Marshall  Circuit  Court  for  the  drainage 
of  their  lands,  it  is  provided  as  follows :  "  When  it  shall  be  made 
to  appear  by  affidavit,  that  notice  of  the  intention  to  present  such  a 
petition  has  been  posted  for  twenty  days  in  three  public  places  in 
each  township  where  the  lands  described  in  the  petition  are  situated, 
and  near  the  line  of  the  proposed  work,  and  one  at  the  door  of  the 
court  house  of  each  of  the  counties  in  which  said  lands  are  situated, 
the  court  shall  hear  the  same,"  etc. 

In  speaking  of  these  statutory  provisions  on  the  subject  of 
notice,  m  Scott  v.  Bracket,  89  Ind.  413,  the  court  said :  "It  will 
be  observed  that  this  statute  makes  no  provision  for  personal 
notice.  The  only  notice  required  is  constructive.  With  such 
notice,  a  lien  may  be  fixed  upon  the  land  affected  by  the  proposed 
work.  Without  it,  no  lien  can  be  acquired,  though  it  is  so  de- 
clared. This  is  elementary  law,  as  every  man  must  have  his  day 
in  court.    Campbell  v.  Dwiggins,  83  Ind.  474. 

In  the  case  in  hand,  it  must  be  observed  that  it  is  nowhere  al- 
leged in  appellant's  complaint  that,  upon  the  petition  of  Forsythe 
and  others,  the  statutory  notices  of  the  intention  to  present  such 
petition  had  not  been  posted  for  the  time  and  in  the  places,  and 
proof  thereof  made  in  the  manner  required  by  the  statute.  The 
appellant's  allegation,  as  to  want  of  notice,  is  as  follows  :  "  But  this 

Slaintiff  says,  that  it  never  had  any  notice  whatever  of  the  proposed 
rainage  nor  of  any  proceedings  under  said  petition,  and  never  had 
any  opportunity  horded  it  to  appear  and  contest  the  same,  so  far 
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as  it  could  or  might  affect  its  right  of  way  or  franchises  acquired 
as  aforesaid."  We  need  not  argue  for  the  purpose  of  showing  that 
this  allegation  was  not  sufficient.  The  most  that  is  alleged  is,  that 
the  appellant  never  had  any  notice  whatever  of  the  proposed  drain- 
age. It  is  nowhere  alleged  in  appellant's  complaint,  as  we  have 
already  said,  that  the  proper  notice  of  the  intention  to  present  the 
petition  of  Forsythe  ana  others  had  not  been  given  precisely  in 
confoiinity  with  the  requirements  of  the  statute.  No  other  notice 
was  contemplated  or  required  by  the  statute ;  and  when  it  was 
made  to  appear  by  affidavit,  that  the  statutory  or  constructive 
notice  had  been  properly  given,  the  court  had  jurisdiction  to  hear 
and  determine  tne  matters  arising  under  the  petition,  if  it  had 

i'arisdiction  of  the  subject-matter,  whether  the  appellant  had  or 
lad  not  any  notice  whatever  of  the  proposed  drainage. 

We  repeat,  that,  if  the  Marshall  Circuit  Court  had  jurisdiction  of 
the  subject-matter  of  the  proposed  drainage,  as  described  in  the 
complaint  in  this  case,  in  so  far  as  the  proposed  drain  or  ditch  was 
to  be  excavated  longitudinally  in  and  tnrough  the  appellant's  right 
of  way,  then  we  would  be  bound  to  hold  that  the  allegation  of  ap- 
pellant, that  it  never  had  any  notice  whatever  of  the  proposed 
drainage,  was  not  sufficient  to  overcome  the  presumption  that  the 
statutory  notice  had  been  properly  given. 

Before  we  conclude  this  opinion,  we  will  recur  to  and  consider  the 
question  of  the  court's  jurisdiction  of  the  subject-matter  of  the  pro- 

¥)8ed  drainage,  as  described  in  appellant's  complaint.  Z£lSMij.yri 
he  second  question  presented  by  appellant's  counsel,  in  argument, 
is  that  the  statute,  under  which  the  araina^e  proceedings  described 
in  its  complaint  were  had,  is  in  contravention  of  certain  sections  of 
the  Bill  of  Bishts  in  our  State  Constitution ;  and  the  third  question, 
presented  in  Hke  manner,  is  that  the  aforesaid  statute  is  repugnant 
to  §  1  of  article  14,  of  the  Constitution  of  the  United  States. 
These  two  questions,  if  they  could  properly  be  regarded  as  open 

Jaestions  in  this  State,  might  well  be  considered  together ;  for  the 
ifference  between  the  sections  of  our  Bill  of  Bights  and  §  1  of 
art.  14  of  the  Federal  Constitution,  upon  the  point  to  which  they 
are  cited,  is  one  of  verbiage  and  phraseology,  rather  than  of  sub- 
stance. But  the  statute  in  question,  and  prior  drainage  laws,  have 
been  so  long  and  so  often  recognized,  acted  upon  and  upheld,  as 
valid  legislation,  in  and  by  the  decisions  of  this  court,  that  we  can- 
not now  entertain  or  at  least  express  even  a  doubt  as  to  the  consti- 
tutionality of  such  enactments.  Chambers  v.  Kyle,  67  Ind.  206 ; 
Deisner  v.  Simpson,  72  Ind.  435 ;  Coolman  v,  Fleming,  82  Ind. 
117 ;  Anderson  v.  Baker,  98  Ind.  587. 

The  question  of  the  supposed  unconstitutionality  of  the  statute 
has  been  ably  discussed  by  appellant's  counsel,  but  we  must  decline 
to  consider  it,  as  we  thiuK  it  is  settled  by  our  decisions  that  the 
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law  in  qnestion  Ib  a  valid  and  confititutional  exercise  of  l^islatiye 
power. 

The  fourth  and  last  qaeBtion  presented  by  appellant's  counsel, 
in  argument,  is  that  it  was  not  competent  in  law  for  the  court,  or 
APPBOPRiATioir  the  commissioners  of  drainage  acting  by  the  court's  an- 
WAT  "o^ramT  thority  and  under  its  direction,  to  appropriate  to  the 
AOBPUBPOBM.  ugQ  qI  the  ditch  or  drain  appellant's  nght  of  way  which 
it  had  acquired  for  its  necessary  use  in  its  service  to  the  public ; 
especially  so,  as  it  appeared  in  this  case,  that  the  new  use  would  be 
destructive  of  the  ola  use  and  was  not  necessary.  In  other  words^ 
counsel  say,  it  is  not  competent,  under  a  general  legislative  grant 
of  power,  to  appropriate  lor  one  public  use  what  is  already  applied 
to  another  public  use,  when  the  latter  use  would  be  destroyed  by 
the  former.  This  question  involves,  we  think,  the  question  before 
referred  to  of  the  court's  jurisdiction  of  the  subject-matter  of  the 
proposed  drainage,  in  so  far  as  the  same  extended  longitudinally 
m,  along,  and  through  the  appellant's  right  of  way. 

The  sQlegations  oi  the  complaint  applicable  to  the  question  un- 
der consideration,  which  are  admitted  to  be  true  as  the  case  is  now 
presented,  were  in  substance  as  follows : 

That,  by  proceedings  duly  had  under  the  laws  of  this  State  and 
by  purchase,  appellant  acquired  a  strip  of  ground,  six  rods  wide, 
extending  through  sections  25  and  26,  in  township  85,  north  of 
range  2  east,  in  north  township,  in  Marshall  County,  for  the  con- 
struction and  maintenance  of  a  railroad  track,  upon  which  passen- 
fers  and  freight  were  carried,  and  the  usual  railroad  traffic  wascon- 
ucted ;  that  it  is  essential  appellant  should  have  the  exclusive 
possession  and  control  of  its  entii-e  right  of  way  through  the  afore- 
said sections,  for  the  proper  and  safe  maintenance  and  repairs  of  its 
road-bed,  maintenance  offences  between  its  track  and  the  adjacent 
lands  which  by  law  it  was  bound  to  maintain,  as  well  as  for  the 
construction  of  a  second  track,  side-tracks,  switches,  and  station  and 
depot  grounds,  whenever  the  same  might  be  demanded  by  inorease 
of  business ;  and  that  the  appellees,  North  and  Kimble,  claiming  to 
act  under  the  order  of  the  court,  had  proceeded  upon  appellant's 
right  of  way,  in  the  aforesaid  sections,  to  excavate  a  ditch  along 
such  right  of  way  a  distance  of  about  one  mile. 

We  are  of  opinion  that  the  Marshall  Circuit  Court,  notwithstand- 
ing the  broad  and  comprehensive  terms  of  the  statute,  had  no  juris- 
diction, power  or  authority  to  declare  the  proposed  ditch  or  drain 
establi^ed  upon,  along  and  longitudinally  through  appellant's 
right  of  way,  nor  to  direct  the  commissioner  of  drainage  to  make 
or  construct  such  ditch  or  drain.  The  law  seems  to  be  well  settled, 
that  lands  once  taken  for  a  public  use  cannot,  under  general  laws, 
without  an  express  Act  of  the  Legislature  for  that  purpose,  be  ap- 

Eropriated  by  proceedings  m  inmtu/m  to  a  different  public  use.  The 
legislature,  as  the  supreme  and  sovereign  power  of  the  State,  may 
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doubtless  interfere  with  property  lield  by  a  corporation  for  one  pur- 
pose and  apply  it  to  anotner;  bnt  the  legislative  intention  so  to  do 
must  be  stated  in  clear  and  express  terms,  or  must  appear  from 
n^bessary  implication.  Re  BufiEalo,  68  N".  T.  167 ;  Re  B.  &  A. 
R.  E.  Co.,  53  K  Y.  574;  Prospect  Park,  etc.,  R.  R.  Co.  v.  Wil- 
liamson, 91  N.  Y.  552 ;  s.  c,  14  Am.  &  £ng.  R.  R.  Cas.  39. 

A  l^islative  intent  to  subject  lands  devoted  to  a  public  use  al- 
ready  in  exercise,  to  one  which  might  thereafter  arise,  will  not  be 
implied  from  a  ^rant  of  power,  made  in  general  terms  as  in  our 
drainage  laws,  without  special  reference  to  an  existing  necessity  for 
the  subsequent  use,  where,  as  in  this  case,  it  appears  that  both  uses 
cannot  stand  together,  and  the  latter,  if  exercised,  must  greatly  en- 
danger if  it  do  not  destroy  the  exercise  of  the  f  oi*mer  use.  Miller, 
Em.  Dom.,  §  45  ^  sfb,y  and  authorities  cited ;  Hickok  v.  Hine,  23 
Ohio  St.  523 ;  Crossley  v.  O'Brien,  24  Ind.  326 ;  Pierce,  R.  R. 
156 ;  1  Redf.  Ry.  Cas.  224,  and  note. 

There  is  nothing  in  the  first  and  third  grounds  of  appellee's  de- 
murrer to  the  appellant's  complaint.  The  court  errea,  we  think, 
in  sustaining  the  demurrers  to  the  complaint ;  and  from  this  de- 
cision, it  follows  logically  that  the  court  also  erred  in  sustaining  ap- 
pellee's motions  to  dissolve  the  tempoi*ary  injunction  theretofore 
granted  herein. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  remanded 
with  instructions  to  overrule  the  demurrers  to  the  complaint  and 
the  motions  to  dissolve  the  temporary  injunction,  etc. 

When  one  Corporation  hat  authority  to  talce  lands  or  franchises  of 
another  for  different  public  usOf — See  Alexandria  andF.  R  R.  Co.  e.  Alex- 
andria A  W.  R  R  Co.,  10  Am.  &  Eng.  R  R.  Cas.  23  and  note;  L.  S.  & 
M.  8.  R  R  Co.  «.  C.  &  W.  I.  R  R  Co.,  2  Ibid.  440;  Prospect  Park,  etc., 
R  R  Co.  e.  Williamson,  14  Ibid.  84  and  note;  Philadelphia,  etc.,  R  R  Co. 'a 
Appeal,  20  Ibid,  and  note. 


In  re  Petition  of  the  Nkw  Yobe,  Laoeawakna  ahd  Western 

It.  B.  Co.  to  acquire  Title  to  Lands. 

(90  New  Torh,  12.) 

When  the  material  allegations  in  the  moving  affidavit  or  verified  petition 
in  a  special  proceeding  are  not  denied  by  some  counter  affidavit,  they  stand 
sufficiently  proved  for  the  purposes  of  the  ultimate  order. 

In  proceedings  by  a  railroad  corporation  to  acquire  title  to  lands,  the  peti- 
tion averred  the  due  incorporation  of  the  petitioner.  A  counter  affioavit 
denied  any  knowledge,  or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  Bidd  averment.  Beld^  that  considering  this  simply  as  an  affidavit,  it 
was  not  a  denial  of  the  averment ;  that  treating  it  as  an  answer  there  was  no 
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such  denial  as  put  the  petitioner  to  proof  of  its  incorporation,  as  under  the 
Code  of  Civil  Procedure  (|  1776)  a  corporation  plaintiff  is  not  required  to 
prove  its  corporate  existence  unless  the  answer  contains  an  affirmatiTe  alle- 
gation that  plaintiff  is  not  a  corporation ;  that  therefore,  conceding  the  land* 
owner  might,  without  a  formal  denial,  disprove  the  fact,  the  burden  was  up- 
on it  of  proving  the  petitioner  was  not  a  corporation. 

The  land-owner  put  in  evidence  the  articles  of  association  filed  by  the  peti- 
tioner; they  purported  to  be  executed  by  twenty-five  different  persons;  the 
execution  by  four  of  them  was  by  an  agent.  EM^  that  the  execution  by  a 
duly  authorized  agent  was  proper,  and  as  the  burden  of  proof  was  upon  the 
land-owner,  it  was  for  it  to  disprove  the  authority  of  the  agent,  not  for  the 
petitioner  to  establish  it. 

It  seems,  that  the  provision  of  the  General  Railroad  Act  ({  8,  chap.  140, 
Laws  of  1850),  making  the  copy  of  articles  of  association  filed  *' presumptive 
evidence  of  the  incorporation  of  such  company,'*  dispenses  with  the  necessity 
in  the  first  instance  of  proof  of  the  genuineness  of  the  signatures  to  the 
articles  or  of  the  authority  of  agents  who  have  signed  for  their  principals, 
even  when  the  incorporation  is  expressly  denied. 

The  fact  that  a  railroad  corporation  has  leased  its  road  to  another  corporft- 
tion  for  the  full  period  of  its  corporate  life  does  not  deprive  it  of  the  right  to 
acquire  title  to  land  for  its  corporate  uses  by  proceedings  m  mtntum;  nor  is  it 
material  in  this  respect  that  the  lessee  is  a  forei^  corporation. 

Where  a  railroad  corporation  seeks  to  acquire,  under  such  proceedings, 
land  owned  by  another  corporation,  the  fact  that  it  is  held  by  the  owner  for 
the  public  convenience  ana  for  purposes  of  a  quari  public  character  does 
not  alone  protect  it  from  condemnation.  It  is  only  where  the  land  has  Al- 
ready been  impressed  under  and  by  authority  of  the  State  with  a  public  use 
that  it  may  not  be  taken  for  another  public  use  under  a  general  authority  like 
that  contained  in  the  General  Railroad  Act.  The  test  is  not  what  the  cor- 
poration owning  the  land  does,  nor  what  it  may  choose  to  do,  but  what  under 
the  law  it  must  do,  and  whether  a  public  trust  is  already  impressed  upon  the 
land. 

Where,  therefore,  the  }and  sought  to  be  condemned  was  owned  by  a  steam- 
boat company,  organized  under  the  act  providing  for  the  incorporation  of 
navigation  companies  (Chap.  282,  Laws  of  1854),  and  was  used  by  it  as  a 
dock  or  wharf  for  the  landing  of  freight,  hdd^  that  as  the  charter  of  the  com- 
pany did  not  make  it  a  common  carrier,  or  impress  upon  its  lands  any  public 
trust,  it  was  and  might  remain  a  private  corporation,  and  could  sell  its  lands, 
conveying  an  absolute  title  without  responsibility  to  the  sovereign,  and  if  it 
assumed  any  public  obligations,  it  was  oy  its  own  volition;  and  that  the  land 
in  question  was  not  exempt  from  condemnation  under  the  General  Railroad 
Act. 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court, 
in  the  fifth  judicial  department,  made  January  28,  1885,  which 
affirmed  an  order  of  Special  Term  appointing  commissioners  to  ap- 
praise the  value  of  ceitain  lands  of  tne  Union  Steamboat  Company 
and  others,  is  sought  to  be  acquired  by  the  petitioner  under  the 
General  Eailroad  Act.    (Reported  below,  35  Hun,  220.) 

The  petition  upon  which  tne  proceedings  were  based,  stated  that 
the  lanas  were  required  by  the  petitioner  ior  the  purpose  "  of  erect- 
ing or  maintaining  warehouses  for  the  reception  of  freight  and 
merchandise,  to  be  transported  by  it  and  for  delivery  and  transfer 
to  others  of  freight  transported  by  it,  and  for  the  purpose  of  operar 
ting  its  said  railroad,  and  for  the  purpose  of  its  incorporation. 
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After  the  road  of  the  petitioner  was  completed  and  ready  for 
use,  it  executed  a  lease  thereof  for  the  term  of  its  corporate  exist- 
ence to  the  Delaware  and  Lackawanna  S.  S.  Co.,  and  the  lessee  is 
in  possession  operating  the  road. 

The  further  materi^  facts  are  stated  in  the  opinion. 

Oeorge  HtHbard  for  appellant. 

John  O.  MUbum  for  respondent. 

Finch,  J. — ^Among  the  numerous  questions  raised  by  the  ap- 

¥3llant,  there  are  three  which  force  themselves  upon  our  attention, 
he  proceeding  is  by  the  Kew  York,  Lackawanna  and  Western 
S.  B.  Co.,  to  condemn  the  lands  of  the  Union  Steamboat  Company, 
and  so  results  in  a  collision  of  corporations. 

1.  It  is  claimed,  on  behalf  of  the  resisting  land-owner,  that  the 
railroad  company  has  not  legally  established  its  corporate  existence. 
In  its  petition,  by  which  the  proceedins^  was  initiated,  ^ 
and  which  was  Yenned,  a  due  incorporation  of  the  com-  vrnxcs^^nhar 
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pany  was  affirmatively  alleged.  In  a  s{)ecial  proceeding 
the  moving  affidavit,  or  verified  petition,  it  full  and  complete,  is 
ordinarily  a  sufficient  basis  for  an  order  founded  upon  it.  If  its 
material  allegations  are  not  denied  by  some  counter  affidavit  they 
stand  sufficiently  proved  for  the  purposes  of  the  ultimate  order. 
Bat  if  these  are  denied  by  a  counter  affidavit,  and  so  an  issue  of  fact 
is  distinctly  nused,  it  is  common  and  in  many  cases  necessary,  that 
such  issue  should  be  solved  upon  a  reference,  or  by  the  court  itself 
upon  the  examination  of  witnesses,  and  theproduction  of  appropriate 
nroofe.  (Matter  of  Lockport  &  Buffalo  K.  R.  Co.,  77  K  T.  563.) 
in  the  present  case  there  was  no  such  issue  raised  over  the  question 
of  corporate  existence,  since  the  counter  affidavit  of  the  land-owner 
did  not  deny  the  positive  allegation  of  the  petition  in  that  respect, 
but  contented  itself  with  saying  that  such  owner  had  no  knowledge 
or  information  sufficient  to  form  a  belief  upon  the  subject.  The 
language  used  is  'Hhe  said  the  Union  Steamboat  Company,  re- 
spondent, denies  that  it  has  any  knowledge  or  information  oi  or  as 
to  all  or  any  part  of  the  allegation  of  or  in  the  said  petition  that 
the  said  petitioner,  at  the  time  in  that  respect  in  said  petition  men- 
tioned, was  a  railroad  corporation  duly  incorporated  and  organized 
under  and  in  pursuance  of  the  laws  of  the  State  of  New  York 
sufficient  to  form  a  belief."  Treating  the  answer  of  the  land-owner 
simply  as  an  affidavit,  it  fails  to  contradict  the  positive  averment 
oi  incorporation,  and  results  only  in  saying  that  the  affiant  does  not 
know  and  has  not  learned  whether  the  sworn  assertion  of  the  peti- 
tion is  true  or  not.  If  there  was  nothing  in  the  case  but  the  two 
affidavits  touching  the  C[uestion  of  corporate  existence,  the  court 
would  be  justified  in  actmg  upon  the  amrmative  averment  of  the 
one,  not  effectively  disputed  by  the  other.  But  it  may  be  sug- 
gested that  we  ought  to  treat  these  affidavits  as  pleadings  and 
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assimilate  the  proceeding  to  an  action.  That  has  been  done  in  this 
oourt  npon  a  question  of  costs.  (Rensselaer  &  Saratoga  B.  B.  Co. 
^,  Davis,  66  N.  Y.  145.J  Even  then  the  result  is  not  changed. 
Treated  as  an  answer  tnere  is  no  sufficient  contradiction  of  the 
petitioner's  pleading  viewed  as  a  complaint ;  for  the  Code  provides, 
reproducing  the  amendatory  act  of  1875,  that  the  plaintin.corpora- 
tion  need  not  prove  its  corporate  existence,  unless  the  answer  is 
verified  and  contains  an  affirmative  allegation  that  the  plaintiff  is 
not  a  corporation.  (§  1776.)  So  that  in  either  aspect  of  the  pro- 
ceeding the  issue  of  corporate  existence  was  not  effectively  raised, 
and  the  court  was  entitled  to  proceed  upon  the  uncontradicted  as- 
sertion of  the  moving  petition.  The  question  of  corporate  existence 
was  first  raised  in  the  case  upon  exactly  that  state  of  the  facts. 
The  petitioner  gave  no  further  proof  of  incorporation  beyond  the 
statement  sworn  to  in  the  petition,  and  rested.  The  steamboat 
company  thereupon  insisted  that  an  issue  was  raised  as  to  that  sub- 
ject by  the  answering  affidavit,  and  the  burden  was  still  upon  the 
petitioner.  The  referee  ruled  otherwise,  and  correctly ;  for  stop- 
ping at  that  point  there  was  proof  in  the  papers  of  corporate  exist- 
ence, and  neither  contradiction  nor  effective  denial.  (Matter  of 
Lockport  &  Buffalo  B.  B.  Co.,  supra.)  The  land-owner  company 
thereupon  undertook  to  disprove  the  corporate  existence  under  the 
provisions  of  the  statute  (Laws  of  1850,  chap.  140,  §  15),  by  the 
terms  of  which  it  is  apparently  provided  that  the  land-owner,  even 
without  filing  a  counter  affidavit  or  answer,  may  still  "  disprove" 
any  of  the  facts  alleged  in  the  petition.  But  that  leaves  him  where 
he  should  be  left,  with  the  burden  upon  him  of  proving  that  the 
plaintiff  is  not  a  corporation,  or  contradicting  tne  proof  to  that 
effect.  In  a  case  where  he  comes  before  the  court  not  denvingthe 
affirmation  of  the  petitioner,  leaving  that  uncontradictea  till  he 
reaches  his  proofs,  tne  burden  must  be  upon  him  to  establish  the 
negative,  since  without  that  the  petitioner's  positive  affidavit  is 
eumcient  ground  and  foundation  for  the  order  of  the  court  Bnt 
the  land-owner  stands  here  disproving  nothing  upon  that  issue  be- 

fond  merely  producing  the  filed  and  recorded  articles  of  association, 
f  we  should  grant  that  the  articles,  of  association  which  it  put  in 
the  case  and  criticised  were  shown  to  be  the  only  articles  which 
were  ever  signed  or  filed,,  and  that,  however  defective,  the  State  by 
subsequent  iegislation  has  never  recognized  and  ratified  the  cor- 
porate existence,  still  it  remains  that  the  articles  filed  purport  to  be 
executed  by  twenty-five  different  persons,  the  execution  by  four  of 
them  being  by  an  agent.  Now,  with  the  burden  on  the  land- 
owner company  of  showing  no  corporate  existence,  it  must  do  one 
of  two  things;  it  must  establish  tnat  some  of  those  whose  names 
appear  did  not  in  fact  sign  the  articles,  because  the  signatures  were 
forgeries,  or  the  agents  unauthorized,  or  it  must  convince  us  that 
aaca  articles  of  association  cannot  legally  be  executed  by  a  duly 


CONDEMNATION  OF  PROPERTY  DEVOTED  TO  PUBLIC  USE.  47 

authorized  agent.  The  first  it  has  not  done,  nor  attempted  to  do ; 
and  the  second  would  reqnire  ns  to  say  that  one  of  the  intended 
associates  who  had  agreed  with  his  fellows  upon  all  the  terms  of 
the  articles  as  expres^  in  the  writing  conld  not  authorize  one  of 
them  to  do  the  mere  manual  act  of  signing  his  name,  and,  if  dis- 
abled in  his  hand  so  as  to  be  incapable  of  writing,  could  not  be- 
come a  corporator  at  all.  The  statute  does  not  forbid  it ;  the  or- 
dinary rules  of  law  justify  rather  than  condemn  it ;  and  we  can 
discover  no  adequate  reason  for  denying  the  right.  The  question 
here  is  not  what  presumptions  should  be  drawn  in  a  case  where  the 
burden  was  upon  the  corporation  of  proving  affirmatively  its  cor- 
porate existence  in  the  face  of  a  direct  denial  sufficient  to  raise  an 
issue  to  be  tried,  though  even  then,  as  has  been  argued  here,  that 
provision  of  the  general  act  which  makes  the  articles  of  association  as 
uled  and  recorded  presumptive  evidence  of  the  incorporation  might 
very  well  have  the  effect  to  dispense  in  the  first  instance  with  proof 
of  die  genuineness  of  the  signatures,  or  the  authority  of  the  agents, 
xiileaiye  both  jprimaj^aoie  established  until  some  hostile  proof  was 

Siven ;  but  the  (question  here  is  barely  whether  the  positive  affidavit  of 
ae  incorporation,  sufficient  by  itself  if  unassailed,  as  the  foundation 
of  an  order  in  the  proceeding,  has  been  so  contradicted  as  to  raise  an 
issue,  and,  if  not,  whether  its  truth  has  been  ^^  disproved  "  by  the 
land-owner  having  the  burden  of  nroof  resting  upon  him.     Is  lie 
entitled  to  overthrow  a  positive  afhdavit  by  calling  to  his  aid  a  pre- 
samption  that  a  signature  is  not  genuine  or  an  agency  exercised 
was  without  authority  in  fact  ?     We  think  not.     The  provision  of 
the  railroad  act,  and  that  of  the  Code,  to  which  we  have  adverted 
indicate  a  general  policy  of  the  law.      The  charters  of  corpora- 
tions are  made  matters  oi  public  record ;  their  operations  are  car- 
ried on  openly  and  in  the  face  of  the  community ;  it  is  possible  and 
easy  for  every  citizen  to  ascertain  their  existence,  and  in  a  general 
way  the  scope  of  their  powers ;  the  State  stands  on  guard  to  chal- 
lenge and  defeat  any  unauthorized  usurpation  of  a  corporate  fran- 
chise ;  and,  therefore,  it  has  been  deemed  just  and  wise  not  to  per- 
mit the  corporate  existence  to  be  drawn  in  question  upon  every  as- 
sertion of  a  ri^ht  or  resort  to  a  remedy,  and  to  require  that  those 
who  would  challenge  the  due  organization  should  deny  it  under 
oath,  or  bear  the  burden  in  a  proceeding  like  this  of  disproving  the 
incorporation  alleged.   Here  tnere  is  an  uncontradicted  affidavit  of 
corporate  existence,  confirmed  by  articles  of  association  duly  filed, 
and  which  are  made  presumptive  evidence ;  articles  which  purport 
to  have  been  executed  and  subscribed  by  twenty-five  persons ; 
which  were  so  subscribed  by  twenty-five  unless  the  signatures  were 
false  or  agencies  unauthorized ;  and  the  only  attempt  at  the  disproof 
permitted  to  the  land-owner  is  the  suggestion  that  the  signatures, 
if  genuinei  may  have  been  to  some  extent  unauthorized.    We  can 
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and  that  now  held  by  it  is  held  by  purchase,  and  by  the  same 
tenure  as  that  of  a  private  indiVidnal.    The  general  authority  con- 
ferred upon  railroad  corporations  to  acquire  lands  against  the  will 
t>f  the  owner  is  broad  and  comprehensive.    In  terms  it  covers  all 
"and  excepts  none.    But  because  it  could  not  be  intended  that  the 
State,  having  authorized  one  taking,  whereby  the  lands  became 
impressed  under  authority  of  the  sovereign  with  a  public  use, 
meant  to  nullify  its  own  grant  by  authority  to  another  corporation 
to  take  them  again  for  another  public  use  unless  it  so  specificallj 
decreed,  it  has  been  ruled  that  lands  so  held  and  impressed  with  a 
public  trust  were  not  embraced  in  words  of  general  authority. 
W  ere  the  rule  otherwise  this  evil  would  result :  Sr  corporation, 
number  one,  having  the  right  of  eminent  domain,  takes  land  from 
a  similar  corporation,  nniTil>er  two,  having  the  same  right ;  number 
two  thereupon  proceeds  again  to  condemn  it  for  its  own  use  and 
number  one  retaliates,  and  so  the  absurd  process  goes  on«    It  is 
clear  that  the  legislature  never  meant  any  such  result,  and  hence, 
from  any  gener^  grant  containing  in  its  terms  no  word  of  excep- 
tion, there  is  necessarily  excepted  property  already  held  upon  a 
Sublic  trust  by  the  authority  and  under  the  ward  and  control  of  the 
tate.    An  examination  of  the  cases  in  this  court  will  show  that 
the  exception  has  gone  no  further.    (Matter  of  B.  &  A.  R.  R.  Co., 
63  N.  T.,  574 ;  Matter  of  N.  Y.  C.  &  H.  B.  R  R.  Co.,  63  Id.  326 , 
Matter  of  Rochester  Water  Com'rs,  66  Id.  413 ;  Matter  of  the  City 
of  Buffalo,  68  Id.  167 ;  P.  P.  &  C.  I.  R.  R.  Co.  v.  Williamson,  91 
Id.  552,  s.  c.,  14  Am.  &  Eng.  R.  R.  Cas.  34.)    Is  the  property  here 
sought  to  be  condemned  so  held  1    The  steamboat  company  wajs 
organized  under  a  ^neral  law.    (Laws  of  1864,  chap.  232 J     Under 
that  law  it  was  ana  might  remain  a  private  corporation.     Its  charter 
did  not  make  it  a  common  carrier  or  impose  upon  it  public  obliga- 
tions.   If  it  became  a  common  carrier,  or  assumed  public  obligations, 
that  sprang  from  its  own  voluntary  action  and  not  from  the  will  of 
the  sovereign.     It  might  carry  passengers  or  not,  as  it  pleased.    It 
might  transport  freight  for  one  firm  or  corporation,  or  a  single  in- 
dividual, excluding  dl  others,  and  confine  its  operations  within  that 
narrow  boundary,  and  practically  and  mainly  such  was  the  scope  of 
its  business.     It  mi^ht  use  the  lands,  here  in  question,  wholly  for 
the  purpose  of  building  and  equipping  the  vessels  of  its  line,  and 
then  apply  them  solely  to  private  uses.    The  test  appeai-s  to  be, 
not  what  it  does  or  may  choose  to  do,  but  what  under  the  law  it 
must  do,  and  whether  a  public  trust  is  impressed  upon  it.     It  does 
not  so  hold  its  property  impressed  with  a  trust  for  the  public  use, 
unless  its  charter  puts  that  character  upon  it,  and  so  that  it  cannot 
be  shaken  off.    If  the  law  of  its  existence  does  not  prevent  it  from 
being  a  mere  private  corporation,  from  disregarding,  if  it  pleases, 
all  public  uses ;  if  it  may  abandon  its  business  at  any  moment  and 
refuse  to  run  its  propellers  and  sell  its  lands  by  an  absolute  title 
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without  responsibility  to  the  sovereign,  which  is  permitted  by  its 
charter  (§  2) ;  in  short,  if  under  that  charter  it  may  be  a  purely 
private  corporation,  its  property  is  not  so  he]^  as  to  be  exempt 
from  a  taking  under  the  law  of  eminent  domain.  Any  other  rule 
woald  be  surrounded  with  difficulties.  If  tlie  test  should  be  made 
that  of  the  actual  use,  of  the  character  of  the  business  done  and  the 
benefit  to  the  public  realized,  we  shall  never  know  where  to  draw 
the  line,  and  must  equally  exempt  individuals  whose  property  is 
thus  used ;  and  in  every  case  an  uncertain  and  shifting  question  of 
fact  would  dominate  the  decision  to  be  rendered.  There  is  no 
special  hardship  in  sustaining  this  proceeding.  The  steamboat 
company  does  ue  bulk  of  its  business  at  the  Erie  railroad  docks 
and  m  connection  with  that  company,  and  bought  the  land  in  ques- 
tion recently,  and  subject  to  a  five  years'  lease  in  the  hands  of  an 
individual.  A  just  appraisal,  we  must  assume,  will  be  made,  and 
adeqaate  compensation  De  given. 

Tiie  order  snould  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 

Land  of  Private  Corporation  not  Exempt  from  Talcing  under  Law  of 
Eminent  Domain. — Prospect  Park,  etc.,  R.  R  Co.  v.  Williamson,  14  Am,  & 
£ng.  R  R  Cas.  34  and  notes  ;  Alexandria'  and  F.  R  R  Co.  v,  Alexandria  & 
W.  R  R  Co.,  10  Am.  A  Eng.  R  R  Cas.  28  and  notes;  L.  S.  &  M.  S.  R  Co. 
t?.  C.  &  W.  I.  R.  R  Co.,  2  Ibid.  440. 

Rights  of  Lessor  and  Lessee  of  a  Railroad  to  Condemn  Land. — ^In  the  case 
of  the  Major  of  Worcester  v.  Norwich  <&  Worcester  R  RCo.,  109  Mass.,  108; 
it  was  held  that  the  lease  by  one  railroad  corporation  of  its  railroad  for  a 
bondred  years  to  another,  does  not  vest  in  the  lessee  any  power  to  exercise 
the  right  of  eminent  domain,  but  this  power  remains  in  the  lessor,  and  the 
legislature  may  deal  with  the  lessor  exclusively  in  amending  its  charter.  The 
Court  say :  *'  Tet  none  of  these  leases  or  assignments  can  be  construed  to  ex- 
tend to  the  lessees  or  his  assignees  the  power  to  exercise  the  right  of  eminent 
domain,  or  to  restrict  the  right  of  the  legislature  to  alter  or  repeal  the  charters. 
.  .  .  The  lease  by  the  Norwich  &  Worcester  R  R  Co.  did  not  make  the 
lessees,  or  their  representatives,  parties  to  the  grant  of  power  to  exercise 
the  right  of  eminent  domain.  That  right  remained  in  the  original  corpora- 
tioa,  and  the  legislature  might  properly  deal  with  it  excluBively  in  amending 
their  charter.'* 
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V. 

iNHABiTAirrs  OF  Dberikg. 

(Adoanee  Otue,  New  Hampthire,    December  22,  1885.) 

A  railroad  company  is  entitled  to  damages  for  land  taken  in  locating  ways 
across  its  track.  In  assessing  such  damages  the  use  which  the  railroad  com- 
pany may  reasonably  be  expected  in  the  near  future  to  make  of  its  located 
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limits  at  the  croBsings  may  be  taken  into  consideration,  in  order  to  ascertain 
present  value.  But  the  interference  and  inconTenience  occaaioned  to  the 
business  of  the  company,  as  well  as  the  increased  risk  and  expense  in  mnniBg 
its  trains,  do  not  constitute  elements  of  such  damage.  , 

A  statute  requiring  that  a  railroad  company  sht^ll  build  and  maintain  the 
crossings  where  ways  are  laid  out  across  the  track  is  constitutional  aod  ap- 
plies to  a  railroad  built  before  the  enactment  of  the  statute,  when  the  charter 
of  the  company  made  it  subject  to  the  general  laws  then  in  existence  and  to 
such  as  should  thereafter  be  passed. 

Witnesses  who  have  competent  judgment  and  understand  the  elements  of 
the  question  may  ffive  their  opinion  of  the  damages  sustained  by  a  railroad 
corporation  in  having  a  highway  located  over  its  track. 

On  petitioner's  exceptions.     Sustained. 

The  selectmen  of  the  town  of  Deering,  exercising  the  authority 
conferred  upon  them  by  the  laws  of  the  State,  laid  out  a  town  way 
across  the  location  of  the  Portland  &  Rochester  B.  B.  The  way 
was  duly  accepted  by  the  town  and  the  railroad  company,  peti- 
tioner, feeling  aggrieved  by  the  award  of  damages,  appealed  to 
the  county  commissioners.  A  hearing  was  had  before  a  sheriffs 
jury,  and  an  award  of  $50  was  made  against  the  town. 

The  questions  presented  by  the  exceptions  are  stated  in  the 
opinion, 

William  Z.  Putnwm,  ioir  railroad  company  petitioner* 

Ifathom  <&  Henry  B.  Cleaves  for  defendant. 

Pbtebs,  C.  J. — The  town  of  Deering  laid  out  two  of  its  new 
ways  over  the  track  of  a  railroad  company,  and  the  question  before 
a  sheriff's  jury  was  as  to  the  damages  sustained  by  the  company 
for  the  easements  taken.  The  commissioner  presiding  at  tlie  hear- 
ing instructed  the  jury  that  they  were  simply  to  estimate  the  natural 
Facts.  and  the  actual  direct  damages  sustained  by  I'easoa  of  the 

crossings,  regard  being  had  to  the  use  which  the  crossings  were 
put  to,  namely,  townways ;  but  that  in  estimating  such  damages 
the^  should  not  consider  the  mei-e  probable  use  in  the  future  to 
which  the  land  taken  might  be  put  by  the  railroad. 

We  think  the  latter  branch  of  the  instruction  was  erroneous. 
It  too  closely  qualifies  or  construes  the  general  rule.  The  jury,  in 
order  to  decide  what  the  damages  were,  should  have  been  allowed 
to  take  into  consideration,  not  only  the  use  which  the  railroad  was 
RuLB  OF  DAM,  tlicu  makiufi^  of  its  land,  but  that  which  in  all  probability 
vni  AS  All  KLB-  It  would  thereafter  make  of  it.    The  error  no  doubt  oc- 

MKRT    OF     DAM-  ^    m  ..  ..  ••  .«  ••i 

AOB.  curred  from  the  commissioner  having  another  principle 

in  mind,  which  he  was  endeavoring  to  inculate  correctly  to  the  jury, 
and  that  is  that  prospective  and  speculative  damages  are  not  re- 
ooverable.  But  a  distinction  is  to  be  observed  between  what  land 
may  be  worth  in  the  future  and  what  it  is  now  worth  in  view  of 
the  f atnre.  And  as  no  man  can  foresee  the  future  with  any  cer- 
tainity,  we  are  allowed  to  base  calculations  to  some  extent  on  the 
reasonable  probabilities  of  the  future. 
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There  is  a  vast  amount  of  land  which  is  useless,  nnprodnctive 
and  costly  to  keep,  and  valuable  only  for  the  use  which  the  future 
is  quite  sure  to  bring  to  it.  If  the  railroad  is  not  likely  to  make 
any  ihore  extended  use  of  the  land  than  it  now  does,  the  damages 
would  be  one  sum ;  while  if  it  be  sure  or  in  a  hieh  degree  probable 
that  it  will  soon  make  a  greater  and  more  beneficial  use  of  the  land, 
the  damages  may  be  another  sum. 

And  so  it  is  a  general  principle  affecting  such  questions  that  if 
the  future  use  of  land  will  in  all  probabilitjjr  be  greater  and  more 
valuable  than  its  present  use,  such  probabihty  may  be  an  element 
to  be  received  into  the  calculation  to  establish  present  value. 
Property  is  more  valuable  on  a  rising  than  on  a  stationary  market. 
The  principle,  however,  has  not  expansive  tendencies.  It  is  not 
what  use  the  railroad  may  possiblv  make  of  the  land  in  the  future, 
nor  even  what  need  it  may  probably  have  for  it  at  some  uncertain 
and  far-off  day.  It  is  the  near,  immediate  future,  that  mav  influ- 
ence ;  the  uncertain,  indefinite,  doubtful  future,  cannot.  The  doc- 
trine is  to  be  carefully  applied.  The  subject  itself  does  not  admit 
of  exact  limits.  Siipposea  future  value  is  by  no  means  to  be  taken 
as  present  value.  It  is  an  element  only,  among  other  considera- 
tions, which  may  afford  light  upon  the  question.  Moulton  v.  fTew- 
buryport  Water  Co.,  137  Mass.  163, 167. 

The  general  idea  is  safely  expressed  in  Boom  Co.  v.  Patterson,  98 
IJ.  S.,  403  (bk.  25,  L.  ed.  206),  where  it  is  said :  "  The  compensa- 
tion  to  the  owner  is  to  be  estimated  by  reference  to  the  uses  for 
which  the  property  is  suitable,  having  regard  to  the  existing  busi- 
ness or  wants  of  the  community,  or  such  as  may  be  reasonably  ex- 
pected in  the  near  future."  And  the  authorities  are  generally  to 
the  same  effect,  the  one  most  fitting  the  question  of  the  present 
case  being  Bangor  &  P.  R.  B.  Co.  v.  McComb,  60  Me.  290. 

We  think  all  other  matters  were  delivered  by  the  commissioner 
to  the  jury  correctly  and  clearly.  One  point  taken  by  the  com- 
pany, however,  deserves  especial  consideration.  The  bnam  or 
jury  were  instracted  not  to  allow  to  the  company,  in  the  S^S^SaSSb 
assessment  of  damages,  any  of  the  expense  which  will  «>"mdkrei>. 
be  incurred  b^  it  in  omlding  and  maintaining  so  much  of  the  new 
ways  as  are  within  the  limits  of  its  own  location.  The  statute  B. 
S.,  ch.  51,  §  88,  lays  that  burden  on  the  railroad  corporation. 

The  railroad  is  obliged  to  build  and  maintain  those  crossings  at 
its  own  expense.  But  the  company  contends  that,  inasmuch  as  the 
statute  was  passed  after  its  charter  was  granted,  it  would  be  uncon- 
stitutional to  apply  its  provisions  to  highways  not  in  existence  when 
its  road  was  built. 

By  an  amendment  of  the  company's  charter,  accepted  by  it,  it 
was  provided  that  "  The  company  shall  be  subject  to  the  general 
laws  existing  in  the  State,  or  which  may  be  hereafter  passed  by  the 
State."     Pr.   Laws,  1853,  ch.  180 ;  WebVs  Bailroad  Laws,  Me. 
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497.  See  Const.  Maine,  art.  4,  p.  3,  §  14.  One  of  those  laws  is  tLat 
a  railroad  charter,  such  as  this,  may  be  amended  or  altered  bj  the 
legislatui^e. 

The  question  therefore  is  whether,  in  view  of  the  power  thus  re- 
served to  the  legislature,  the  statute  relating  to  railroad  crossings, 
as  affecting  this  railroad  in  this  instance,  is  or  is  not  constitutional. 
It  is  impossible  to  lay  down  any  exact  rule  as  to  the  lawful  extent 
of  the  exercise  of  this  reserved  legislative  powei*,  and  each  case  de- 
pends largely  on  its  peculiar  facts.  But  it  is  univei-sally  admitted 
that  the  power  of  alteration  and  amendment  is  not  without  limit. 
The  alterations  must  be  just  and  reasonable.  The  vested  rights  of 
property  or  corporations  must  be  respected.  The  power  should  be 
connned  to  reasonable  amendments  regulating  the  mode  of  using 
and  enjoying  the  franchise  granted,  which  do  not  defeat  or  essen- 
tially impair  the  object  of  the  grant.  Pierce  R.  R.,  459,  and  cases 
cited  ;  Cool,  Const.  Lim,,  *710,  and  cases  cited. 

Under  any  of  the  current  definitions  of  this  power  of  amend- 
ment, we  think  that  the  statutory  provision  under  discussion  shonid 
not  be  regarded  as  an  unreasonable  exercise  of  such  power.  Bail- 
road  corporations,  especially  under  present  laws,  receive  many  com- 
pensations for  all  the  burdens  imposed  upon  them.  The  comnanj 
pays  nothing  for  its  franchise ;  pays  no  tax  upon  it ;  ma^^  taKe  a 
grant  under  general  laws  without  recourse  to  the  legislature ;  its 
road  crosses  public  ways  and  runs  in  places  along  such  ways,  with- 
out compensation  to  the  town  which  paid  for  its  easement  to  the 
original  owner ;  may  cross  canals  and  navi^ble  streams  under 
some  conditions,  and  this  imposes  burdens  on  other  public  interests; 
highways  may  be  raised  or  lowered  for  its  accommodation,  thus 
affecting  the  grade  of  highways  and  often  the  convenience  and 
safety  of  travellers ;  railroads,  to  a  reasonable  extent,  may  occupy 
highways  with  their  trains ;  and  other  privileges  and  accommodations 
are  accorded. 

By  building  and  maintaining  the  town  crossing  within  its  own 
located  limits,  the  railroad  company  has  a  control  of  it,  as  it 
should  have,  and  can  shape  it  as  best  for  its  own  needs,  and  that  is 
some  compensation.  Instead  of  the  legislature  allowing,  as  it  no 
doubt  might,  the  right  of  passing  over  a  railroad  in  all  pkces 
where  a  passa^  could  be  effected  without  injury  to  the  road,  it 
confines  the  nght  to  a  few  places — to  the  public  roads.  The  law 
even  forbids  a  person  walking  or  standing  on  a  track. 

Another  reason  why  the  statutory  requirement  cannot  be  deemed 
unjust  is,  that  it  could  not  have  been  in  the  mind  of  the  legislature 
or  of  the  company,  when  the  charter  was  granted,  that  so  much  of  the 
public  power  was  to  be  surrendered  as  the  argument  for  the  com- 
pany assumes.  Had  the  present  statute  been  then  in  existence  it 
would  not  have  been  complained  of  as  unreasonable.  Railroad 
law  was  at  that  date  in  its  infancy.    Neither  party  knew  what  pro- 
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vision  for  the  preservation  of  all  public  rights  and  interests  were 
needed. 

They  were  not  inserted  in  the  charter,  nor  were  they  then  to  be 
found  in  the  statutes  of  the  State.  The  charter  was  general,  and 
the  location  of  the  line  most  indefinitely  stated.  While  details  were 
largely  omitted  there  mast  have  been  an  unwritten,  unexpressed 
nndei-standing,  an  implication  that  the  charter  should  be  subject 
to  all  reasonable  legislative  control.  Since  then  the  law  has  become 
better  defined.  The  powers  and  privileges  of  railroads  have  been 
bojtli  curtailed  and  increased.  Upon -the  whole  the  legislative  treat- 
ment of  them  has  been  reasonable  and  just.  While  the  reserve 
power  in  this  instance  may  not  be  deemed  strictly  a  part. of  the 
police  power  of  the  State,  it  is  something  at  least  akin  to  it.  The 
tendency  of  the  authorities  sustains  these  views,  and  in  some  of 
the  cases  precisely  the  same  question  as  arises  here  has  been  dis- 
cussed and  decided  adversely  to  the  railroad.  Cool.  Const.  Lim., 
577  and  discussion  in  note ;  Pierce,  B.  E.  457  and  cases  in  note ; 
Chapman  v.  K.  R.  Co.,  37  Me.  92 ;  Norris  v.  R.  E.  Co.,  39  Ind. 
273;  Bangor,  O.  &  M.  R  R.  Co.  v.  Smith,  47  Id.  34;  R.  R. 
Comrs.  V.  R.  R.  Co.,  63  Id.  269 ;  Albany  Northern  R.  R.  Co.  v. 
Brownell,  24  K  T.  345 ;  People  v.  B.  &  A.  R.  R.  Co.,  70  N. 
Y.  569 ;  Englisli  u  New  Haven  &  N.  Co.,  32  Conn.  240. 

A  contrary  decision,  however,  was  made  in  Detroit  v.  Plank 
Boad  Co.,  43  Mich.  140.  If  this  result  is  possibly  in  some  degree 
inconsistent  with  the  case  of  State  v.  Noyes  47  !Me.  189,  decided 
in  1859,  it  is  because  that  was  a  strict  decision  and  the  law  has  made 
some  advancement  since  that  time. 

It  is  not  questioned  by  the  town  that  some  damag^es  are  recover- 
able by  the  railroad  ;  and  such  must  be  the  law.  But  damages  are 
not  assessable  for  the  interruption  and  inconvenience  occasioned 
to  the  business  of  the  railroad  by  the  opening  of  the  new  highways, 
nor  for  increased  expenses  nor  increased  risks  in  running  its  trains 
occasioned  thereby. 

Those  are  matters  clearly  of  police  regulation,  damages  for  which 
would  be  too  vague  and  uncertain  for  calculation,  xhe  claim  is 
illogical  if  not  unjust.  Mass.  Cent.  R.  R.  Co.  v.  fe.  C.  &  F.  R.  R. 
Co.,  121  Mass.  124. 

It  was  ruled  that  witnesses  could  testify  to  their  opinion  of  the 
amount  of  damages  that  are  sustained  by  the  easements  taken. 

It  is  presumed  that  the  witnesses  were,  from  their  experience 
and  observation,  competent  to  express  their  judgments  upon  the 
question,  and  that  they  understood  the  elements  upon  wiiich  the 

Snestion  was  based.    We  think  the  testimony  comes  within  the 
mits  which  render  opinion  evidence  admissible. 
Exceptions  sustained. 

YiBGiK,  LiBBET,  FosTEB,  and  Haskell,  JJ.,  concurred* 
Walton,  J.,  did  not  sit. 
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V. 

Enolevtood  Connecting  B.  B.  Co. 

(Advance  Case,    lUinais,  January  25, 1886.) 

A  railway  company  wishing  to  have  its  track  cross  the  track  of  anoth^ 
company  may,  in  the  exercise  of  the  power  of  eminent  domain,  select  the 
place  and  manner  of  crossing.  In  such  case  damages  are  recoverable  for  such 
injuries  as  depreciate  the  value  of  the  property  either  by  taking  a  portion  of 
it,  or  rendering  the  portion  left  less  useful  or  less  capable  of  transacting  its 
business,  and  for  such  hindrances  and  inconveniences  as  occasion  loss,  or 
diminish  and  limit  its  capacity  to  transact  its  business,  by  decreasing  the 
power  to  transact  as  much,  or  by  necessarily  increasing  the  expense  of  what 
may  be  done,  although  the  amount  of  business  be  not  diminished.  A  ruling 
by  the  trial  court  in  such  case  that,  upon  the  stipulation  of  record,  by  the 
taking  company,  to  maintain  the  crossing  without  expense  to  respondent, 
the  respondent  was  entitled  only  to  nominal  damages,  strongly  disapproved, 
and  reversed. 

Appeal  from  county  couii;,  Cook  county. 

0.  M.  Osbom  for  appellant. 

H.  Biddle  Roberta  for  appellee.  • 

MuLKEY,  J. — A  reversal  of  the  judgment  in  this  case  is  urged 
on  several  grounds ;  but,  as  one  of  them  is  deemed  sufficient^  it 
will  not  be  necessary  to  consider  the  others.  Appellee  having  stipu- 
lated to  put  down,  at  its  own  expense,  and  thereafter  keep  and 
maintain  in  good  repair  and  condition,  all  necessary  frogs  and 
crossings  for  its  two  main  tracks  across  the  ti^acks  of  appellant, 
Railway  cboss-  "  the  court  on  the  trial  exclnded  all  evidence  from  the 
Value  of  eoad',  jury  tending  to  show  that  either  the  value  of  the  re- 
Skt«.^  "'^  spondent's  road,  or  its  capacity  to  do  the  business  of 
the  company,  would  be  impaired  by  the  proposed  crossing."  In 
short,  the  court  ruled,  in  eflEect,  that  the  respondent  was  only  en- 
titled  to  nominal  damages.  The  ruling  of  the  court  in  this  respect, 
when  formulated  into  a  distinct  proposition,  seems  to  be  this :  A 
railway  company  may  locate  its  tracks  across  the  road  of  another 
company  at  any  point  it  pleases,  and  without  regard  to  t^ie  effect 
it  will  have  on  the  value  of  the  road  to  be  crossed,  or  its  capacity 
to  do  the  necessary  and  legitimate  business  of  the  company  to  which 
it  belongs ;  and,  however  serious  the  injury  will  be  in  these  re- 
spects to  the  cojnpany  whose  road  is  thus  crossed,  it  will  be  entitled 
to  nominal  dama^  only,  provided  the  company  proposing  to  do 
the  injury  will  stipulate  that  it  will  make  and  mamtam  the  cross- 
ing at  its  own  expense. 
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A  law  leading  to  such  1*680118  can  hardly  be  distingQished  on 
principle  from  one  which  would  permit  a  railway  company  to  lo- 
cate it8  depot  grounds  in  the  centre  of  another's  farm,  upon  the 
payment  of  a  copper  or  other  nominal  sum,  provided  the  company 
would  stipulate  to  relieve  the  owner  of  the  farm  of  the  burden  of 
erecting  and  maintaining  the  depot  buildings.  That  the  enforce- 
ment oisuch  a  provision  in  the  name  of  law  would  be  simple  con- 
fiscation but  poorly  disguised,  is  manifest.  That  no  government 
in  which  the  distinction  between  mmim  and  tuum  is  recognized 
would  sanction  or  enforce  a  rule  of  that  kind  may  well  be  assumed. 

It  is  claimed  the  rulingof  the  court  below,  in  the  respect  stated, 
is  sustained  by  Peoria  &  r.  U.  R.  R.  Co.  v.  Peoria  &  F.  R.  R.  Co., 
105  111.  110,  and  Chicago  &  A.  R.  Co.  v.  Joliet,  L.  &  A.  R.  R. 
Co.,  Id.  388.,  8.  c,  14  Am.  &  Eng.  R.  R.  Cas.  62. 

Before  remarking  on  these  cases  it  is  proper  to  call  attention  to 
the  case  of  Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Chicago  &  W.  I.  R. 
R,  Co.,  97  111.  506.  A  bill  was  filed  by  the  appellant  in  that  case 
to  enjoin  the  present  appellant  from  prosecuting  a  condemnation 
suit,  commenced  by  it  in  the  county  court  of  Cook  county,  to  ob- 
tain the  right  of  way  across  certain  grounds  and  tracks  of  the  com- 
plainant in  the  city  of  Chicago.  The  chief  grounds  relied  on  for 
a  perpetual  injunction  in  that  case  were  that  the  crossing  of  the 
complainant's  tracks  by  the  defendanf's  trains  would  so  interfere 
with  the  running  of  the  complainant's  trains  as  to  greatly  embar- 
rass its  business,  and  subject  it  to  immense  loss,  that  could  not  be 
accurately  determined  or  compensated  for  in  an  action  at  law.  It 
was  further  urged  upon  the  argument  that  inasmuch  as  the  emi- 
nent domain  act  did  not  make  any  provision  as  to  the  manner  or 
the  place  of  crossing  other  roads,  that  it  was  inoperative  and  void ; 
that  the  "legislature  could  not  have  intended  to  have  put  it  in  the 
power  of  a  company  seeking  to  cross  over  another's  tracks  to  prac- 
tically ruin  the  tatter's  business,  and  consequently  the  value  of  its 
road  as  a  property ;  that  such  a  power  would  be  dangerous  to  the 
rights  of  other  corporations  and  the  interest  of  the  public.  This 
court,  in  the  opinion  filed  in  the  case,  conceded  that  a  railway  com- 
pany seeking  to  cross  the  road  of  another  company  has  under  our 
statute,  the  right  to  deteimine  both  the  place  and  manner  of  cross- 
in?;  and,  in  answer  to  the  argument  that  such  a  power  might  be 
arbitrarily  and  wantonly  exercised,  said : 

"  The  security  against  a  wanton  and  arbitrary  exercise  of  this 
power  upon  mere  whim  or  caprice,  and  that  in  all  cases  the  point 
will  be  that  least  injurious  to  the  owner  and  yet  suited  to  the  pub- 
lic necessity,  is  found  in  the  fact  that  such  corporations  will  be  in- 
duced by  considerations  of  their  own  best  interests  to  select,  in 
making  such  crossings,  that  practical  place  and  that  practical  mode 
which  will  be  least  detrimental  to  the  owner,  because  the  corpora- 
tion so  selecting  is  required  by  law  to  make  the  owner  full  compen- 
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satioD,  and  the  more  injuriotis  to  the  owner  the  place  selected  and 
mode  chosen  the  greater  will  be  the  amount  of  necessary  compensar 
tion  to  be  paid," 

This  langaage,  when  considered  in  the  light  of  the  facts  in  that 
case,  and  the  argnment  that  was  then  pressed  upon  the  court,  leaves 
no  doubt  as  to  what  was  meant.  The  obvious  and  palpable  mean- 
ing of  it  is  that  the  appellee  in  that  case  would  be  liable  to  the  ap- 
pellant, in  the  condemnation  proceeding  sought  to  be  enjoined,  for 
all  damages  directly  resulting  to  them  from  the  making  or  using 
of  the  crossing  in  question  whereby  the  value  of  their  property  was 
diminished  or  their  facilities  materially  impaired  for  the  transac- 
tion of  their  own  business.  To  put  any  other  construction  upon 
what  was  said  would  be  doing  violence  to  the  language  then  used. 

We  will  recur  now  to  the  two  cases  above  mentioned  and  cited 
by  appellee's  counsel  as  sustaining  the  view  taken  by  the  trial  court. 
So  far  as  the  cajse  of  the  Chicago  &  A.  B.  B.  Co.  v.  Joliet,  L.  &  A. 
B.  B.  Co.  is  dncered,  that  simply  holds  that  damages  which  result 
from  the  stopping  of  trains,  before  making  a  railroad  crossing  in 
conformity  with  the  requirement  of  the  statutes,  cannot  be  treated 
as  an  element  of  damages  in  a  condemnation  proceeding,  on  the 
ground  that  the  statute  is  a  mere  police  regulation  liable  to  be  re- 
pealed at  any  time.  We  certainly  see  nothing  in  this  which  sus- 
tains appellee's  position. 

The  Peoria  &  P.  TJ.  B.  B.  Co.  v,  Peoria  &  F.  B.  B.  Co.,  supra, 
follows  the  other  case  in  the  respect  we  have  stated.  But  it  does 
something  more :  it  expressly  holds  that,  ^^  in  cases  of  this  kind, 
damages  are  recoverable  for  such  in  juries  as  depreciate  the  value  of 
the  property, — whether  by  taking  a  portion  of  it,  or  rendering  the 
portion  left  less  useful, — or,  in  case  of  a  railroad  company  or  other 
corporate  body  less  capable  of  transacting  its  business,  such  hind- 
rances or  inconveniences  as  occasion  loss,  or  diminish  and  limit  its 
capacity  to  transact  its  businesss  by  decreasing  the  power  to  trans- 
act as  much,  or  bv  necessarily  increasing  the  expense  of  what  may 
be  done,  although  not  diminished."  The  test  given  in  this  case  as 
to  whether  a  particulai'  inconvenience  or  hindrance  resulting  from 
a  crossing  or  other  structure  should  be  treated  as  an  element  in  the 
assessment  of  damages  is:  Does  the  inconvenience  or  hindrance  in 
question  necessarily  abridge  the  owner's  capacity,  without  increas- 
ing his  expenses,  to  transact  an  equal  volume  of  business  ?  If  it 
does,  it  constitutes  an  element  of  damages.  Otherwise  it  does  not, 
unless  the  value  of  the  property  itself  is  thereby  depreciated,  in 
which  case  that  is  always  to  be  taken  into  account  in  the  assess- 
ment of  damages.  The  rule  here  given  is  suflSciently  accurate  for 
general  purposes,  and  is  but  a  repetition  of  what  was  said,  in  effect, 
in  Lake  Shore  &  M.  S.  B.  B.  v.  Chicago  &  W.  I.  B.  B.  Co.,  100 
111.21. 

The  opinion  in  that  case  contains  an  elaborate  review  of  the  au- 
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thorities  on  the  very  qnestion  now  under  conBideration,  and,  after 
a  most  thorough  examination,  aided  by  the  arguments  of  some  of 
the  most  eminent  counsel  in  the  State,  a  conclusion  was  reached 
which  was  then  and  is  now  believed  to  be  in  consonance  with  sim- 
ple justice,  and  in  conformity  with  the  constitution  of  the  State 
and  an  unbroken  line  of  decisions  of  this  court.  The  case  was 
afterwards  most  carefully  reconsidered  on  a  petition  for  rehearing, 
and  the  conclusion  theretofore  reached  was  adhered  to.  That  case 
distinctly  holds  that,  where  it  is  sought  to  take  the  property  of  a 
corporation  in  a  proceeding  of  this  kind,  the  same  rule  is  to  be  ap- 
pli^  in  the  assessment  of  damages  as  is  applied  to  an  individual 
nnder  like  circumstances,  and  the  principles  to  govern  the  assess- 
ment in  such  a  case  are  laid  down  m  clear,  unequivocal  terms.  In 
that,  as  in  this,  case  it  was  sought  to  limit  the  damages  to  the  local, 
direct,  physical  injury  to  the  company's  property,  but  the  attempt 
was  not  successful.    Upon  this  question  it  was  then  said : 

"The  right  of  way  is  a  right  of  user,  extending  the  whole 
length  of  the  railroad ;  and  any  interference  with  it,  at  any  point, 
we  think  may  be  considered  in  connection  with  and  as  affecting 
it  as  an  entirety.  We  think  it  was  competent  to  show,  as  attempted^ 
and  to  recover  for,  damages  to  which  the  companies  would  be  sub- 
jected, by  placing  obstructions  upon  the  right  of  way,  whereby  ac- 
cess to  diflEerent  parts  of  their  lines  would  be  interfered  with,  and 
their  capacity  for  the  transaction  of  business  impaired  or  de- 
stroyed. .  .  .  The  limitation  of  the  recovery  of  damages  to  these 
for  the  direct  physical  injury  to  the  land  was  too  i*estricted,  under 
the  above-citea  decisions  of  this  court,  which  are  to  the  effect  that 
there  should  be  compensation  for  all  such  incidental  loss,  inconve- 
nience, and  damages  which  may  reasonably  be  expected  to  i^esult 
iromtiie  condemnation  and  use  of  the  crossing." 

The  authority  of  this  case  has  never  been  questioned,  so  far  as 
we  are  advised,  and  tlie  i*easoning  of  the  opinion  is  believed  to  be 
sound  and  unanswerable  outside  of  the  fact  that  it  is  supported  by 
the  repeated  decisions  of  this  court.  To  say  that  the  use  of  the 
subject  of  property  may  be  limited  or  partially  destroyed  in  the 
manner  proposed,  without  affecting  the  right  of  property  itself,  is, 
in  plain  terms,  a  legal  absurdity ;  for  property  itself,  in  a  legal 
sense,  is  nothing  more  than  the  ^^  exclusive  right  of  possessing,  en- 
joying, and  disposing  of  a  thing,"  which,  oi  conree,  includes  the 
use  01  the  tiling.  Suppose  the  business  of  a  railway  company  re- 
quires it  to  use  a  particular  part  of  its  road  all  the  time,  so  that  it 
coald  not  stop  without  greatly  disarranging  its  business,  and  sub- 
jecting it  to  serious  pecuniary  losses.  jS"ow,  if,  under  these  cir- 
cumstances, a  new  company  should  be  organized  and  propose  to 
run  a  number  of  tracks  across  that  part  ox  the  old  company's  line 
in  constant  use,  and  to  conduct  such  a  business  on  the  new  road  as 
would  occupy  the  crossing  half  the  time,  and  consequently  reduce 
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the  capacity  of  that  part  of  the  old  company's  road  jnst  one-half, 
can  it  oe  doubted  this  would  be  an  invasion  of  the  right  of  prop- 
erty, for  which,  under  the  constitution  of  the  State,  compensation 
would  have  to  be  made  ? 

It  is  manifest  that  the  value  of  railroad  property,  outside  of  ad- 
vantages of  location  and  amount  of  business  it  controls,  consists  in 
the  strength,  permanency,  and  durability  of  its  structures,  and  its 
adaptability  and  capacity  of  doing  railroad  business.  The  conclu- 
sion would  therefore  seem  irresistible  that,  whenever  the  proposed 
condemnation  and  subsequent  user  will  injuriously  affect  such  a 
property  to  either  of  these  respects,  the  injury  thus  occasioned 
will  form  a  proper  basis  for  the  assessment  of  dam9ges  in  a  pro- 
ceeding of  this  Kind. 

It  follows  from  what  we  have  said  that  the  trial  court  erred  in 
its  rulings  upon  the  admission  of  testimony  touching  the  question 
of  damages,  and  for  this  error  the  judgment  is  reversed,  and  cause 
remanded  for  further  proceedings  m  conformity  with  this  opinion. 

Damages— Railroads  Crossing  Each  Qthefi — ^In  a  proceeding  for  the  con- 
demnation of  a  right  of  way  for  a  railroad  across  another  railroad,  no  dam- 
ages may  be  allowed  on  account  of  the  statutory  requirements  to  stop  trains 
at  such  crossings,  and  the  consequent  impairment  of  the  hauling  capacity 
of  the  engines,  such  requirement  being  a  police  regulation  subject  to  legis- 
lative repeal,  and  such  damages  being  too  vague  and  indeOnite  for  computa- 
tion. Cnicago,  etc.,  R.  R.  Co.  v.  Joliet.  etc..  R.  R.  Co.,  105  III.  388;  s.  c, 
14  Am.  &  Eng.  R.  R.  Cn»,  62;  44  Am.  Rep.  799, 

Same— Statute  Construction— Rights  and  Franchises. — ^The  taking  and 
condemnation  by  a  railroad  company  of  part  of  the  roadbed  of  another 
company  is  an  'Mnterference  with  the  rights  and  franchises"  of  such  other 
company.  Alexandria,  etc.,  R.  R.  Co.  v.  Alexandria,  etc.,  R.  R.  Co.,  75  Va. 
780;  40  Am.  Rep.  743;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  24.  As  to  measure 
of  damages  where  one  railroad  crosses  track  of  another.  See  also  Peoria  & 
P.  U.  R.  R.  Co. «.  Peoria  &  F.  R.  R.  Co.,  10  Am.  &  Eng.  R.  R.  Cas.*129, 
and  note;  St.  Louis,  J.  &C.  R.  R.  Co.  v,  S.  &  N.  W.  R.  R.  Co.,  2  Ibid.  487; 
Chicago  &  Alton  R.  R.  Co.  «.  Joliet,  etc.,  R.  R.  Co.,  14  Ibid.  62,  and  note; 
California,  Southern  R.  R.  Co.  v.  Southern  Pac.  R.  R.  Co.,  20  Ibid.  809,  and 
note;  Lehigh  Vnlley  R.'  R.  Co.  v,  Dover,  etc.,  R.  R.  Co.,  14  Ibid.  87. 

Qrade  and  Overhead  Crossings. — The  expense  of  stopping  every  train  as 
required  by  law  at  grade  crossings,  is  so  great  that,  wherever  practicable  at 
reasonable  expense,  the  policy  of  railway  companies  has  been  to  construct 
overhead  crossings.  Indeed  in  some  States  it  has  become  part  of  their  policy 
to  encourage  the  building  of  overhead  crossings  by  laws  conferring  upon 
courts  power  to  inauire  as  to  their  practicability  and  to  compel  their  con- 
struction. We  unaerstand  this  to  be  the  law  in  Pennsylvania,  where  an  act 
was  passed  in  1871  for  this  purpose.  And  it  is  held  there  that  the  provision 
in  the  constitution  of  1874,  that  every  railroad  company  shall  have  the  right 
**to  intersect,  connect  with  of  cross  any  other  railroad,*'  does  not  change 
the  policy  of  the  State  as  embodied  in  the  Act  of  June  19,  1871,  to  prevent 
railroad  crossings  at  grade  where  that  is  reasonably  practicable,  and  where 
the  jurisdiction  conferred  by  said  Act  of  1871  on  courts  of  e<juity  is  invoked, 
it  is  for  the  court  to  ascertain,  as  a  conclusion  from  the  special  facts  and  cir- 
cumstances of  each  case,  whether  it  is  reasonably  practicable  to  avoid  a 
crossing  at  grade,  and  if  so,  to  prevent  such  grade  crossing,  and  by  its  de- 
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cree  define  the  mode  of  croasing  to  be  adopted.  What  is  reasonable,  is  that 
which  ordinary  persons  acquainted  with  the  business  would  have  anticipated 
as  likely  to  be  required — that  which  has  usually  been  done  by  discreet  and 
intelligent  persons  under  similar  circumstances.  Some  of  the  factors  which 
enter  into  toe  solution  of  the  question  of  the  reasonable  practicability  of  an 
oTerhead  croaaing  are :  the  location  and  surroundings  of  the  proposed  cross- 
ing, the  character  of  the  railroads  and  the  use  made  and  intended  to  be 
made  of  them,  the  increased  cost  aud  expense  of  construction  and  operation, 
the  public  safety  and  convenience,  and  the  interest  and  convenience  of  the 
road  intended  to  be  crossed.  In  this  case  it  appeared  in  evidence  that  the 
overhead  crossing  would  cost  from  |800,000  to  |600,000  more  than  a  grade 
crossing,  according  as  built,  without  or  with  embankments,  retaining  walls, 
etc;  that  it  would  require  a  heavy  and  troublesome  grade,  prevent  the 
construction  of  accessible  sidings,  and  depots  in  a  town,  and  that  many  other 
disadvantages  would  result,  on  account  of  all  which  reasons  the  court  re- 
fused to  Older  the  overhead  crossing.  Northern  Central  R  R.  Co.'s  appeal, 
108  Pa.  St.  628. 

Restraining  Grompany  from  Cresting  at  Qrade — Defence. — In  a  proceeding 
io  equity  by  one  ndlroMl  company,  to  restrain  another  company  from  cross- 
ing the  tracks  of  the  former  at  grade,  the  complainants  cannot  avail  them- 
selves of  the  fact  that  the  defendants  have,  by  their  laches,  allowed  a  third 
company  to  build  its  tracks  over  that  portion  of  the  chartered  route  of  the 
defendants,  intended  to  be  occupied  by  them  after  making  said  crossing. 
Western  Penna.  R.  R.  Oo.'s  Appeal,  104  Pa.  St.  401. 

Railroad  Crossing — Under-Crossing,  Verbal  Agreement  for— Re-valuation 
of  Landt — When  the  defendants,  the  Canada  Southern  R.  R.  Co.,  were  lo- 
cating their  road,  an  agent  was  employed  by  them  for  the  purpose  of  obtain- 
ing the  right  of  way  from  the  several  landowners  along  their  line  of  road, 
and  amongst  others  the  agent  purchased  such  right  of  way  across  the  plain- 
tiff's farm  for  a  sum  whicn  the  plaintiff  swore  was  much  less  than  he  would 
have  accepted  therefor,  in  consequence  of  the  agent  agreeing  that  a  certain 
crossing  underneath  the  railway,  where  trestle  work  was  to  be  constructed, 
should  be  continued  pennanently. 

Several  years  afterwards  the  company  desiring  to  make  an  alteration  in 
the  construction  of  the  road  by  substituting  a  solid  earth  embankment  for 
the  trestle-work,  proceeded  to  effect  such  alteration,  wl^en  the  plaintiff  in- 
stituted proceedings  to  restrain  the  company  from  destroying  or  interfering 
with  the  crossing. 

Bdd,  (varying  the  judgment  of  Pboxtdfoot,  J.,  4  O.  R  28),  that  the 
plaintiff  was  not  entitled  to  such  crossing  in  perpetuity,  but  that  under  the 
circumstances  there  should  be  a  new  valuation  of  the  lands  conveyed  to  the 
company,  and  if  the  parties  could  not  agree  on  the  amount  or  the  mode  of 
ascertaining  it,  a  reference  for  the  purpose  should  be  made  to  the  Master. 
Clouse  «.  Canada  South.  R.  R.  Co.,  11  Ont.  App.  288;  Erwinv.  Canada  South. 
R.  R.  Co.,  11  Ont.  App.  806. 
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V. 

Chablbs  Biveb  Street  R.  B.  Co. 

(189  JfoMoeAtcMto,  454.) 

The  board  of  railroad  commissionersy  in  determimng,  under  the  Pab.  8t8. 
a.  118,  }§  50,  51,  the  rate  of  compensation  to  be  paid  by  one  street  railvaj 
company  for  the  use  of  the  tracks  of  another  company,  adopted,  as  an  element, 
the  interest  on  the  cost  of  construction  of  the  latter  company's  railroad,  and 
included  in  the  cost  of  such  construction  a  sum  which  the  latter  compan^r 
paid  to  abridge  corporation,  over  whose  brid^  its  tracks  were  laid,  ''in 
full  compensation  or  toll "  for  the  right  of  using  the  bridge.  The  bridge 
was  made  a  free  bridge  before  the  tracks  upon  it  were  used  i)y  the  company 
required  to  make  compensation.  Held,  that,  whether  the  sum  paid  to  the 
bridge  corporation  could  legally  be  regarded  as  part  of  the  cost  of  construc- 
tion of  the  road  or  not,  the  company  required  to  make  compensation  showed 
no  ground  of  objection  to  the  acceptance  of  tiie  award. 

Petition  to  the  board  of  railroad  commiseioners,  under  the 
Pub.  St8.  c.  113,  §§  48-52,  to  determine  the  compensation  to  be 
paid  by  the  respondent  for  the  use  of  a  portion  of  the  petitioner's 
tracks,  since  July  4, 1882. 

On  this  petition  a  hearing  was  had  and  an  award  made,  which 
was  returned  to  this  Court.  The  only  part  of  the  award  which 
need  now  be  stated  was  as  follows : 

"  The  St.  of  1863,0. 383,  incorporating  the  Cambridge  R  E.  Co., 
provided  that  it  should  pay  to  the  Hancock  Free  Bridge  Corpora- 
tion, incorporated  by  the  St.  of  1846,  c.  146,  such  compensation  or 
tolls  for  tne  use  of  the  roads,  estates,  and  bridges,  as  might  be 
mutually  agreed  upon  or  fixed  by  an  award  of  commissioners  ap- 
pointed by  the  Supreme  Court.  Commissioners  were  appointed, 
and  on  October  16,  1855,  made  an  award  by  which  the  Cambridge 
R.  K.  Co.  was  directed  to  pay  $33,000  in  six  per  cent  bonds  to 
the  Hancock  Free  Bridge  Corporation,  '  which  is  to  be  in  full  com- 
pensation or  toll  for  tiie  rignt  of  using  the  roads,  estates,  and 
bridges  of  the  Hancock  Free  Bridge  Corporation  by  said  railroad 
company,  or  by  any  person  or  corporation  who  may  lawfully  use 
said  railroad,  agreeably  to  tlie  provisions  of  the  said  act  incorpo- 
rating said  company,  and  the  acts  in  addition  thereto,  or  any  act 
creating  the  Union  Ry.  Co.'  The  award  was  accepted,  and  the 
amount  was  paid  as  directed." 

'^  The  petitioner  contended  that  this  amount  was  part  of  the  cost 
of  construction  of  its  road,  and  that,  in  estimating  the  interest  on 
the  cost  of  construction,  the  appropriate  share  of  this  amount 
should  be  domputed  in  calculating  the  proper  charge  to  the  re- 
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fipondent  for  use  of  the  tracks.  The  respondent  denied  that  any 
such  char^  or  calcnlation  is  proper  or  lawf  al. 

"  The  board  adopted  the  view  of  the  petitioner,  and  have 
awarded  compensation  accordinglv.  Thej  have  added  a  statement 
of  the  amount  which  was  allowed  on  account  of  this  view  of  the 
law,  and  of  the  amount  which  would  have  been  awarded  if  the 
petitioner's  claim  had  been  rejected. 

^'  The  parties  agree  that  the  award  shall  include  charges  for  all 
the  use  of  the  petitioner's  tracks  up  to  and  including  June  30, 
1884,  and  the  commissioners  award  that  the  Charles  Kiver  Street 
Ry.  Co.  shall  pay  to  the  Cambridge  R.  R.  Co.,  in  full  for  entry 
upon  and  use  of  its  tracks  from  July  4,  1882,  to  June  30,  1884, 
inclusive,  the  sum  of  seven  thousand  one  hundred  and  ninety-four 
dollars  and  eighty-one  cents.  On  or  before  August  10,  1884,  and 
the  tenth  day  of  each  succeeding  calendar  month,  the  Charles  River 
Street  Ry.  Co.  shall  pay  to  the  Cambridge  R.  R.  Co.  two  cents  and 
six  mills  per  mile  run  by  each  of  its  cars  upon  the  tracks  of  the 
Cambridge  R.  R  Co.,  during  the  calendar  month  preceding  that 
in  which  payment  is  made,  in  full  compensation  for  use  (mring 
such  previous  month. 

"It  the  amount  paid  to  the  Hancock  Free  Bridge  Corporation 
by  the  petitioner  had  been  excluded  from  consideration,  the  sum 
awarded  for  past  use  would  have  been  six  thousand  nine  hundred 
and  fifteen  dollars  and  thirty-two  cents,  and  the  rate  awarded  would 
Iiave  been  two  cents,  four  mills  and  ninety-nine  hundredths  of  a 
mill." 

The  respondent  filed  in  this  court  an  objection  to  the  acceptance 
of  the  award,  on  the  ground  that  "  said  commissioners  erred,  as 
matter  of  law,  in  including  in  the  cost  of  construction  of  the  peti- 
tioner's road  any  share  oi  the  $33,000  paid  to  the  Hancock  Free 
Bridge  Corporation,  as  stated  in  said  award." 

The  case  was  heard  before  Colburn,  J.,  who  reserved  it  for  the 
consideration  of  the  full  Court. 

T,  W.  Clarke  for  petitioner. 

-ff.  M.  MarsCj  Jr.  {K  B.  HdU  with  him),  for  respondent. 


Morton,  C.  J. — The  statutes  which  authorize  one  street  railway 
company  to  use  the  tracks  of  another,  provide  that  the  manner 
and  conditions  of  such  use,  and  the  compensation  to  be  un  of  tracks 

Eaid   therefor,  shall,  if  the  companies  cannot  agree,  compaht?'**™" 
e  determined  by  the  board  of  railroad  commissioners.     Pub.  Sts. 
c.  113,  §§  48^5. 

The  rate  of  compensation  to  be  paid  is  submitted,  in  the  broadest 
terms,  to  the  determination  of  the  commissioners.    It  is  left  en- 
tirely to  their  discretion  to  decide  what  compensation  g^^K  -  cok- 
is,  under  all  the  circumstances  of  the  case,  just  and  """^"O"- 
eqoitabl.e  between    the    companies.      Metropolitan   Bailroad   v. 
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Quincy  Bailroad,  12  Allen,  262.    Metropolitan  Kailroad  v.  High- 
land Kailwaj,  118  MaB8.  290. 

In  the  case  before  ns,  the  commissionei'S  adopted,  as  one  of  the 
elements  to  be  considered  in  determining  the  compensation  to  be 
paid  by  the  respondent,  the  interest  on  the  cost  of  constructing  the 
petitioner's  road,  and  inclnded  in  the  cost  of  constmction  the  sum 
of  $33,000,  for  which  the  petitioner  had  given  its  bonds  to  the 
Hancock  Free  Bridge  Corporation. 

The  act  incorporating  the  petitioner  provided  that  it  might  con- 
struct its  road  over  Uie  biid^e  of  tne  Hancock  Free  Bridge 
Corporation ;  and  that  it  should  pay  snch  compensation  as  might 
be  determined,  if  the  parties  failed  to  agree,  by  a  board  of  commis- 
sioners to  be  appointed  by  this  Court.  St.  of  1853,  c.  383.  Com- 
missioneiiB  were  appointed,  and,  under  their  award,  the  petitioner 

Eaid  to  the  bridge  corporation  the  said  sum  in  its  six  per  cent 
onds.    Before  the  i*espondent  used  the  ti*acks  of  the  petitioner, 
the  bridge  became  a  free  bridge. 

The  respondent  contends  that  the  sum  paid  by  the  petitioner 
was  a  payment  in  gross  of  the  tolls  for  which  the  petitioner  was 
chargeable  while  the  bridge  continued  a  toll  bridge,  and  could  not 
be  regarded  as  a  part  of  the  cost  of  construction.  If  the  statute 
.had  adopted  the  cost  of  construction  as  a  fixed  standard  to  guide 
the  judgment  of  the  commissioners,  this  question  might  be  one  of 
some  difficulty.  The  meaning  of  the  statute  might  depend  upon 
the  connection  in  which  the  words  are  used.  But  tlie  statute  has 
not  adopted  such  a  standard.  The  commissioners  deemed  it  jnst 
and  equitable  that,  in  determining  the  compensation  to  be  paid  by 
the  respondent  for  the  use  of  the  petitioner's  track,  they  should 
have  regard  to  the  cost  of  constructing  the  road,  and  should  include 
in  this  cost  the  said  sum  of  $33,000.  They  adopted  this  as  a  prac- 
tical rule  to  aid  their  judgment.  This  was  within  the  discretion 
entrusted  to  them  by  the  statute.  The  question  whether  anj 
other  rule  would  have  been  more  just  and  equitable  was  to  be 
decided  by  the  commissioners,  and  not  by  this  court.  There  ii 
nothing  to  show  that  the  mode  which  they  adopted  of  estimatinj 
the  compensation  was  unreasonable,  or  that  they  exceeded  tin 
authority  and  discretion  given  them  by  the  statute. 
Award  accepted. 

Compensation  to  be  Paid  by  one  Railway  for  use  of  Traclc  of  Another. — Se 
Omnibus  R  R.  Co.  «.  Baldwin,  1  Am.  &  Eng.  R.  R.  Gas.  316 ;  Peoria  &  P.  t 
R.  R.  Co.  V.  Peoria  &  Fannington  R  R  Co.,  10  Ibid.  129,  and  note. 
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Philadslphia  and  Reading  B.  B.  Ca 

% 

V. 

Obebt. 

(Advance  Ocuej  Pmnsylvania.     Oetdber  5,  1885.) 

A  railroad  company  was  chartered  to  construct  a  road  that  should  not  ''  ex- 
ceed four  rods  in  width."  In  1885  the  company  purchased  land  from  A.  for 
the  parpoae,  the  deed  from  A.  describing  the  property  conveyed  as  being  the 
land  on  which  the  railroad  was  located,  and  aoout  being  constructed,  on  and 
throngb  the  land  of  A.  The  deed  also  contained  a  clause  that  A.  was  to 
keep  up,  at  his  own  charge,  a  fence  between  his  residue  adjoining  land  and 
the  railroad.  In  1880  the  company,  for  the  purpose  of  laying  an  adjoining 
track,  entered  upon  land  claimed  and  occupied  by  B.,  who  was  then  the  pro- 
prietor of  the  (residue)  tract,  formerly  owned  by  A.  In  a  proceeding  against 
the  conipany  to  assess  damages,  it  was  proven  that  the  fence  mentioned  had 
been  erected  by  A.,  and  that  it  was  kept  up  until  1880,  when  the  company 
entered  beyond  it  to  construct  the  new  track. 

Eddy  that  if  the  damages  were  for  the  original  taking,  and  the  company 
had  entered  upon  and  constructed  their  road  over  the  plaintiff's  land,  doins^ 
nothing  to  indicate  an  appropriation  less  than  four  rods  in  width,  it  would 
be  presumed,  of  course,  m  the  first  instance,  that  the  taking  was  to  the  full 
extent  allowed  by  law,  because  until  the  company  by  some  decisive  act  had 
chosen  to  take  less,  it  would  be  entitled  to  the  full  width ;  after  the  purchase 
of  the  right  of  way,  however,  in  a  contest  involving  its  lines,  the  company 
must  establish  the  extent  of  its  ownership  in  the  same  manner  and  according 
to  the  same  measure  of  proof  as  others. 

Held,  also,  that  as  the  deed  from  A.  in  1835  did  not  define  by  metes  and 
bounds  the  land  intended  to  be  conveyed,  it  was  competent  for  the  parties 
to  designate  the  limits  at  the  time  'or  afterward,  and  if  the  fence  referred 
to  was  then  or  soon  afterward  set  up  by  A.,  and  maintained  by  him  and  his 
assies  for  more  than  forty  years,  with  the  acquiescence  of  the  company,  it 
womd  be  presumed  to  have  been  built  pursuant  to  the  covenant  of  the  deed^ 
and  would  be  the  line  of  the  conveyance. 

* 

Ebbob  to  the  common  pleas  of  Berks  county. 

On  AugoBt  11,  1835,  Hahs  conveyed  to  the  Philadelphia  and 
Reading  K.  B.  Co.  "  all  that  certain  piece  or  parcel  of  land  situate 
in  the  borough  of  Beading,  comprehending  and  oeing  the  land  on 
which  the  said  Philadelphia  and  Beading  B.  B.  is  located,  and 
about  being  constructed  on  and  through  the  lot  of  land  of  the  said 
Henry  Hans."  By  this  deed  Hahs  was  ^^  to  make  and  keep  a  fence 
on  his  residue  adjoining  land  along  said  railroad,  at  his  own  cost 
and  charges."  In  1839  Hahs  conveyed  his  ground  east  of  the 
railroad  to  Muhlenburg;  in  this  deed  the  courses  and  distances 
were  given  along  the  railroad.  In  1854  Muhlenburg  conveyed  to 
Tibbets,  who  later  conveyed  to  Obert. 

Id  1880  the  railroad  company,  for  the  purpose  of  constructing 
28  A.  &  £.  R.  Cas.— 5 
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an  additional  track,  nsed  a  strip  of  ground  east  of  and  beyond  the 
fence  mentioned  and  in  the  occupancy  of  Obert,  but  claimed  by 
the  company.  On  April  1,  1880,  the  company  and  Obert  entered 
into  an  agreement  as  follows : 

"  Whereas,  The  Pliiladelphia  and  Reading  R.  R.  Co.  are  about 
to  take  possession  of  a  strip  of  ground  now  in  the  occupancy  of 
F.  J.  Obert,  in  the  city  of  Reading,  which  strip  of  ground  the 
company  desire  to  use  for  an  additional  track ;  and 

"  Whereas,  Tlie  railroad  company  claim  that  they  acquired  the 
right  to  use,  for  railroad  purposes,  land  at  this  location  to  the  width 
01  thirty-three  feet  from  the  centre  line,  which  width  will  include 
the  strip  of  ground  now  in  the  occupancy  of  Obert,  as  aforesaid, 
and  that  therefore  they  are  not  liable  to  make  any  further  compen- 
sation to  said  F.  J.  Obert ;  and 

"  Whereas,  The  said  F.  J.  Obert  denies  the  claim  of  the  said 
railroad  company,  and  asserts  that  they  never  did  acquire  the  rieht 
to  said  strip  of  ground,  and  if  at  any  time  they  had  a  right,  itm 
been  lost  by  adverse  possession  held  by  the  said  F.  J.  Obert  and 
his  predecessors  in  the  title : 

"^ow  it  is  hereby  agreed  by  and  between  the  said  railroad  com 
pany  and  F.  J.  Obert,  that  the  said  company  may  take  possessioi 
of  said  strip  of  ground,  and  that  in  case  it  shall  be  determined  b] 
any  proceeding  in  law  or  equity  that  the  said  F.  J.  Obert  is  entitles 
to  damages  from  the  said  Tlie  Fhiladelphia  and  Reading  R.  R.Cc 
by  reason  of  the  occupancy  of  said  strip  of  ground,  the  said  rai 
road  company  shall  and  will  well  and  truly  pay  or  cause  to  be  pai 
unto  the  said  F.  J.  Obert,  his  heirs  and  assigns,  any  sum  or  sum 
of  money,  together  with  costs,  which  may  be  awarded  to  the  sai 
F.  J.  Obert. 

"  For  the  purpose  of  any  suits  or  proceedings  in  law  or  equit 
and  the  assessment  of  damages,  the  taking  and  occupying  of  sai 
premises  to  be  considered  as  an  adverse  taking  and  occupyin 
without  consent  of  said  F.  J.  Obert." 

In  proceeding  \o  assess  the  damages  it  was  proven  that  Hahs  hs 
erected  the  fence  mentioned,  and  that  it  had  been  maintained  \ 
his  successors  until  1880. 

George  F,  Baer  for  plaintiff  in  error. 

Gyrus  G.  Derr  for  defendant  in  error. 

Clark,  J. — This  is  a  proceeding  under  the  general  railroad  \\ 
for  the  assessment  of  damages  to  Francis  J.  Obert,  for  a  strip 
land  in  the  city  of  Reading,  taken  and  appropriated  bj^  the  Phi 
Facts.  dclphia  and  Reading  R.  R.  Co.,  for  an  additional  tra^ 

The  plaintiff  claims  that  he  is  the  owner  of  the  land  in  questi^ 
and  that  he  is  entitled  to  recover  the  damages  which  he  has  s 
fered  in  consequence  of  sucli  appropriation.  The  defendants  d€ 
that  he  is  or  ever  has  been  the  owner,  and  claim  that   the  ti 
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thereto  became  vested  in  the  defendants,  in  fee-simple,  under  a 
deed  of  Henry  Hahs,  dated  11th  August,  1835,  and  tnat  the  addi- 
tional track  was  in  fact  laid  upon  their  own  ground. 

It  is  admitted  that  at  the  time  of  the  original  location  of  the 
Philadelphia  and  Reading  R.  E.,  in  the  year  1885,  Henry  Hahs 
was  the  owner  of  a  lot  of  land  embracing  the  premises  in  dispute, 
and  that  by  deed  dated  as  aforesaid  he  conveyed  a  portion  thereof 
to  the  company,  described  as  follows:  "  All  that  certain  piece  or 
parcel  of  land  situated  in  the  borough  of  Heading,  Berks  county, 
comprehending  and  being  the  land  on  which  the  said  Philadelphia 
and  Reading  K.  R.  is  located  and  about  being  constructed,  on  and 
through  the  lot  of  land  of  the  said  Henry  Hahs." 

Subsequently,  on  the  12th  of  July,  1839,  Hahs  convened  his  land, 
lying  east  of  the  location  of  the  railroad,  to  Dr.  Hiester  H. 
Muhlenburg,  according  to  certain  lines,  with  the  courses  and  dis- 
tances given ;  the  western  line  of  the  land  conveyed  being  "  along 
the  eastern  bank  of  the  railroad,  south,  fourteen  and  one-fourth 
degrees  west,  fifteen  and  one-fourth  perches,"  etc. 

On  the  31st  May,  1854,  Muhlenburg  conveyed  the  same  and 
other  lands  to  Robert  Tibbets,  from  whom  the  nlaintiflf  derived  his 
title.  In  the  last-mentioned  deed,  and  in  the  aeed  to  Tibbets,  the 
land  is  described  as  bounded  "  on  the  west  and  northward  by  the 
Philadelphia  and  Reading  R.  R.,  and  the  branch  railroad  leading 
to  the  cotton  mill." 

Thus  it  appears  that  the  company  purchased  and  now  own,  in 
fee-simple,  the  ground  covered  by  tueir  location,  and  the  eastern 
hne  of  that  location  as  the  western  line  of  the  plaintiff's  land. 
Tliere  cannot  be  any  intervening  land,  for  although  the  lines  in  the 
deed  from  Hahs  to  Muhlenburg  are  descriptive  by  courses  and 
distances,  it  is  clear  that  the  conveyance  is  to  tne  i*ailroad  line.  The 
vital  question  in  the  cause  is,  therefore,  as  to  the  actual,  original 
location  of  the  railroad,  dnd  the  extent  of  the  appropriation  to  it. 

It  will  be  observed  that  the  deed  to  the  company  is  not  descrip- 
tive of  the  land  conveyed,  further  than  that  it  is  for  that  part  of 
the  lands  of  Hahs  "  on  which  the  Philadelphia  and  Reading  rail- 
road is  located  and  about  being  constructed."  The  di*afts  of  the 
original  location,  if  there  be  any  in  existence,  have  not  been  given 
in  evidence;  and  as  no-particular  marks  or  monuments  are  found 
upon  the  ground  it  is  very  difficult  now,  after  the  lapse  of  fifty 
years,  to  detennine  either  the  exact  location  or  the  extent  to  which 
lands  were  appropriated. 

By  the  charter  the  company  was  fully  empowered  "  to  enter  in 
and  upon,  and  occupy  all  lands  on  which  the  said  i*ailroad  or  its 
depots  and  warehouses  may  be  located,  or  which  may  be  necessary," 
etc.,  provided  that  the  said  railroad  shall  not,  except  in  deep  cuts 
and  fillings,  or  at  points  selected  for  depots,  or  engine  and  water 
stations,  exceed  four  rods  in  width,"  etc. 
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In  the  condemnation  of  property  for  railroad  purposes,  under 
the  charter,  the  company  had  full  power  to  appropriate  such  width 
F  RIO  ^^  property  as  would  furnish  four  rods  of  an  actual  road- 
of*wat'-'iS  bed ;  and  if  for  a  proper  consideration,  the  land-owner 
""'™**"'  should  release  the  rignt  of  way,  or  convey  the  lands  to 
be  covered  by  the  location,  without  designation  of  lines,  or  restric- 
tion as  to  width,  the  company  could,  without  doubt  under  the  re- 
lease or  conveyance,  appropriate  to  the  extent  fixed  by  the  statute ; 
the  writing  may  well  oe  presumed  to  have  been  made  with  refer- 
ence to  the  law  as  it  existed  at  the  time. 

The  deed  from  Hahs  to  the  company,  although  indescriptive  in 
form,  designating  the  lands  covered  by  the  location  in  the  most 
general  terms,  would  appear  to  i*efer  to  a  location  already  made 
upon  the  ground;  it  was  for  the  land  of  which  the  railroad  "is 
located  and  about  being  constructed."     If  the  railroad  was  at  the 
time  in  fact  located,  the  reference  became  a  descriptive  part  of  the 
subject  of  the  conveyance,  and  when  we  come  to  construe   the 
effect  of  the  conveyance,  the  inquiry  must  be  as  to  the  actual  loca- 
tion at  the  time.    It  was  competent  of  course  for  the  company  to 
construct  its  road,  in  whole  or  part,  upon  a  location  of  less  than 
four  rods ;  that  was  merely  the  legal  limit,  which  except  for  cuts, 
fills,  etc.,  the  company  could  not  exceed ;  and  we  can  see  no  gi'ound 
when  the  question  is  raised  collaterally,  for  the  presumption,  in  the 
absence  of  proof,  that  the  taking  was  to  the  full  extent  allowed  by 
law.     In  the  case  of  Prather  v.  W.  U.  Tel.  Co.,  14  Am.  &  Eng. 
R.  R.  Cases,  1,  cited  by  the  plaintiff  in  error,  it  was  held  that 
"  where  by  statute  a  railroad  company  is  authorized  to  appropriate 
for  its  right  of  way  a  strip  sixty  feet  in  width,  and  it  enters  upon 
land  whereon  it  builds  its  road  but  does  no  act  indicating  clearly 
the  breadth  of  the  strip  taken,  it  will  be  inferred  that  the  company 
has  appropriated  a  strip  as  wide  as  is  permitted  by  the  statute." 
But,  in  that  case,  the  cnarter  to  the  Jeffersonville  K.  R.  Co.  was 
for  the  construction  of  a  railroad  "  sixty  feet  wide  f '  this  was  the 
width  which  the  legislature  fixed,  and  determined  upon    as  the 
proper  and  necessary  width  of  the  contemplated  railroad ;  author- 
izing the  company,  however,  in  the  prosecution  of  its  enterprise, 
to  enter  upon,  take,  and  hold  in  fee-simple  real  estate  of  a  less 
width  than  sixty  feet,  if  its  president  and.  directors  might  deem 
such  action  necessary.     "  It  might  have  limited  its  appropriation," 
says  the  court  in  that  case,  at  the  time  it  was  made,  to  a  width  less 
than  sixty  feet ;  but  not  having  done  so,  it  must  be  conclusively 
presumed,  we  think,  that  by  its  entry  upon,  and  its  construction  of 
its  road  over  and  through  the  lands  of  ±*rather,  the  railroad  com- 

f)any  appropriated,  took  and  held  such  lands  to  the  full  width   al- 
owed  by  tlie  charter,  namely,  "  sixty  feet  wide." 

In  this  case,  however,  the  defendants  were  authorized  to  construct 
a  railroad,  not  "  four  rods  wide "  but  one  that  shall  not  "  excecK] 
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fonr  rods  in  width ;"  the  distinction  is  obvions  and  it  is  clear  that 
the  case  cited  does  not  sustain  the  principle  contended  for.  If  this 
were  a  proceeding  to  assess  damages  for  the  ori&:inal  taking,  and 
the  company  had  entered  upon  and  constructed  their  road  over  the 
plaintifrs  land,  doing  nothing  to  indicate  an  appropriation  less  than 
four  rods  in  width,  it  would  be  presumed,  of  course,  in  the  first 
instance,  that  the  taking  was  to  tne  full  extent  allowed  by  law,  be- 
canse  until  the  company,  by  some  decisive  act,  has  chosen  to  take 
less,  it  is  entitled  to  the  full  width ;  after  the  purchase  of  the  right 
of  way,  however,  in  a  contest  involving  its  lines,  the  company  must 
establish  the  extent  of  its  ownership  in  the  same  manner,  and  ac- 
cording to  the  same  measnre  of  proof  as  others. 

Preliminary  to  the  question  of  damages,  of  course,  is  that  of  the 
plainti^'  title ;  the  claimant  of  compensation  must  aver  and  prove 
his  title,  but  proof  of  possession  by  actual  occupancy,  under  claim 
of  title,  for  tliirty  or  forty  years,  as  in  this  case,  in  a  burdbt     of 
proceedinff  to  assess  damafi^es,  would  certainly  be  prvma  lahm  abb^m. 

S       .  ,P  ^.'1.1  A  •  xl       A  *!  !•         •         BRACED  nr  LOCA- 

jacie  evidence  of  title.  Assuming  that  a  railroad  is,  m  noN. 
a  qualified  sense,  a  public  highway,  held  under  the  Commonwealth's 
riglit  of  eminent  domain,  under  the  charter,  and  that  title  to  the 
lands  covered  by  the  location  as  against  the  company  could  not  be 
acquired  by  adverse  possession,  tne  exhibition  of  such  a  prima 
facie  right  devolved  upon  the  company  the  burden  of  proof  that 
the  lands  in  question  were  embraced  in  that  location ;  until  that 
fact  did  appear  the  principle  of  law  invoked  could  have  no  appli- 
cation to  the  case 

What  land  then  did  the  company,  at  the  time  and  in  this  par- 
ticular place,  appropriate  and  actually  embrace  in  the  locatiok 
location  ?  This  was  the  substantial  inquiry  in  the  cause, 
and  was  ono  for  the  consideration  of  the  jury,  to  be  determined 
under  all  the  evidence  in  the  case. 

To  establish  the  true  location  of  a  railroad  in  Pennsylvania  is  a 
matter  peculiarly  within  the  power  of  the  railroad  company ;  there 
is  not  and  never  has  been  any  requirement  that  the  location  should 
be  anywhere  filed  or  recorded  for  the  benefit  of  parties  interested. 
The  papers  indicating  the  lin^  are  the  property  of  the  company 
and  are  ordinarily  inaccessible  to  persons  having  no  connection 
with  the  company ;  but  in  this  case  we  are  furnished  with  no  maps 
or  papers  exhibiting  the  original  location,  and  there  are,  as  we  have 
saio,  no  monuments  on  the  ground. 

The  company  contends  that  the  eastern  line  of  the  railroad  is 
fixed  by  the  deed  from  Hahs  to  Muhlenburg,  dated  12th  July,  1839. 
The  description  given  in  that  deed  begins  at  "a  post  in  a  line  of 
South  street;"  but  where  this  point  is  was  and  still  is  a  matter  of 
serious  dispute ;  the  location  of  the  line,  "  along  the  eastern  bank 
of  the  railroad,  south,  fourteen  and  a  fourth  degrees,  west  fifteen 
and  one-fourth  perches,"  depends,  of  coui*se,  upon  the  place  of  be- 
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ginning.     The  defendants  say  that  this  "post"  is  a  point  in  the 
line  of  Soutli  street,  at  the  west  side  of  the  old  Lewis  Terry  road;, 
whilst  the  plaintiffs  contend  that  it  is  a  point  one  and  nine-tentlis 
perches  west  of  that  road.     The  survey  shows  that  if  the  lines  are 
run  according  to  the  plaintiffs'  contention,  the  lines  referred  to 
would,  as  we  undei*stand  it,  ran  near  to  but  not  with  an  "  old 
fence,"  which  the  plaintiff  claims  to  have  been  the  line,  and  would 
include  the  ground  taken  for  the  additional  track ;  but,  beginning 
at  the  point  claimed  by  the  defendants,  the  survey  will  exclude 
that  ground.     The  proper  location  of  the  lines  was  for  the  jury ; 
that  the  question  was' not  discussed  at  the  trial  is,  perhaps,  unfor- 
tunate, but  is  not  ground  for  complaint  here.    The  rights  of  the 
railroad  company  are  to  be  measured  by  the  deed  of  Hahs  to  the 
company  ana  the  location  therein  referred  to,  and  not  by  any  sub- 
sequent deed  conveying  the  residue.     But  as  one  of  the  lines  of 
the  deed  to  Muhlenburg  is  '^  along  the  eastern  bank  of  the  railroad 
south,  fourteen  and  one-fourth  degrees  west,  fifteen  and  one-fourth 
perches,"  the  coui*ses  and  distances  of  that  deed  being  the  deed 
under  which  the  plaintiffs  claim  title,  may  furnish  some  evidence 
as  to  where  that  location  actually  was.     The  description  might  be 
deemed  equivalent  to  a  deliberate  statement  of  the  parties  to  it, 
that  a  line  running  from  the  northwest  corner  of  the  lot  conveyed, 
with   the  bearing  south,  fourteen  and  one-fourth   degrees  west, 
would  run  along  the  eastern  bank  of  the  railroad.     But  no  prin- 
ciple in  the  nature  of  an  estoppel  could  apply,  as  no  one  appears  to 
have  acted  upon  the  admission  to  his  injury.     The  evidence  was, 
therefore,  not  of  a  conclusive  character ;  this  statement  of  tke  par- 
ties was  simply  to  be  taken,  with  other  evidence  in  the  cause,  to 
determine  the  precise  location  of  the  railroad  line ;  because  if  the 
course  and  distances  of  the  deed  did  exclude  the  land  in  dispute, 
they  would  yield  to  the  call  for  the  eastern  bank  of  the  railroad,  if 
the  location  of  that  bank  could  be  otherwise  cleai*ly  established. 

It  appears  that  by  the  deed  of  Hahs  to  the  company,  it  was  pro- 
vided that  Hahs  was  ^^  to  make  and  keep  a  fence  on  his  residue  ad- 
joining land  along  said  railroad,  at  his  own  costs  and  charges."  The 
plaintiff  contended  that  such  a  fence  was  at  the  time  or  soon  after- 
ward made,  pursuant  to  this  provision  of  the  deed,  and  was  main- 
tained and  kept  upon  the  same  line  continuously  from  that  time 
until  the  occupation  of  the  land  by  the  company  for  the  additional 
track,  a  period  of  forty  years  and  upwards. 

The  deed  from  Hahs  to  the  company,  dated  11th  August,  1835, 
as  we  have  seen,  did  not  define  the  land  intended  to  be  conveyed 
by  metes  and  bounds;  it  was  for  the  lands  covered  by  the  location. 
It  was  undoubtedly  competent,  therefore,  for  the  parties,  either  at 
the  time  or  afterward,  to  designate  the  limits  of  that  location,  and 
if  they  did,  both  parties  would  be  bound  by  the  limits  fixed  ;  and, 
if  the  fence  referred  to  was  tlien  or  soon  afterward  erected  bv  the 
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grantor  and  was  maintained  by  him  and  his  assigns  npon  the  same 
fine  for  more  than  forty  yeare,  with  the  acquiescence  of  tlie  com- 
pany, it  will  be  presumed  to  have  been  built  pursuant  to  the  cove- 
nant of  his  deed,  and  to  be  the  line  of  the  conveyance.  The  owner 
is  not  ordinarily  bound  to  put  his  fences  on  the  line  of  his  land,  and 
no  presumption  arises  from  his  failure  so  to  do  ;  but  in  this  in- 
stance, the  covenant  of  Hahs  was  to  build  the  fence  along  the  rail- 
road, and  that  he  built  and  maintained  such  a  fence  in  pursuance  of 
the  covenant,  with  the  acquiesence  of  the  company,  if  the  facts  be 
as  alleged,  would  certainly  be  evidence  that  the  fence  was  along  the 
railroad,  according  to  the  line  established  by  the  parties.  So  also, 
where  the  terms  of  a  grant  of  a  right  of  way  are  general  and  indefi- 
nite, its  location  and  use  by  the  grantee,  acquiesced  in  by  the  grantor 
will  have  the  same  effect,  as  if  it  had  been  fully  described  by  the 
terms  of  the  grant.  Warner  v.  R.  R.  Co.,  31  Ohio  St.  26'5.  It  is 
not  pretented  that,  at  any  time  since  the  location  of  the  defendant's 
road  until  the  time  of  the  taking  for  the  additional  track,  the  com- 
pany used,  or  claimed  the  right  to  use,  the  ground  east  of  the  fence 
bnilt  by  the  plaintiff ;  on  the  contrary,  it  is  conceded  that  the  par- 
ties have,  during  all  that  time,  continuously  used  and  occupied  the 
ground,  each  to  the  line  of  the  fence,  and  that  each  acquiesced  in 
the  use  bv  the  other. 

It  is  objected,  however,  that  there  was  not  suflScient  evidence  of 
tbe  facts  alleged  to  justify  submission  to  the  jury.  We  have  the 
evidence  of  the  covenant  of  Hahs  in  1835,  to  make  and  maintain  a 
fence,  and  proof  that  a  fence  was  soon  afterward  made,  and  was 
maintained  until  the  year  1880,  when  the  additional  track  was  laid. 
Wra.  R.  Seitzinger  testifies  in  substance,  that  "in  the  beginning" 
the  company  had  only  one  track,  which  was  completed  m  1838 ; 
that  a  fence  was  afterward  built  from  fifteen  to  twenty  feet  from 
the  base  of  the  embankment  of  the  railroad  ;  that  not  a  great  while 
afterward,  perhaps  two  or  three  years,  the  second  track  was  laid, 
on  the  eastern  side  of  the  first  track,  which  brought  the  embank- 
ment within  five  or  six  feet  of  the  fence.  In  those  statements  he 
is  to  some  extent  corroborated  by  Jacob  Bowere,  Henry  Seiders 
and  Lewis  Eisenhower.  The  last  witness  also  testified  that  he 
knew  the  fence  from  the  begining,  and  that  to  the  best  of  his 
knowledge  it  was  never  used.  Francis  J.  Obert,  the  plaintiff,  tes- 
tified that  he  purchased  the  property  in  1854,  and  that  at  that  time 
there  was  an  oid  fence  along  the  railroad,  close  up  to  the  embank- 
ment; that  from  time  to  time,  as  the  company  filled  on  their  side 
of  the  fence,  he  filled  on  his  side,  and  that  the  fence  was  at  three 
different  times  lifted  up,  but  that  it  was  always  kept  upon  the  same 
line,  on  which  he  found  it,  when  he  bought  the  property.  It  does 
not  appear  by  whom  the  fence  was  built,  but  the  fair  and  reason- 
able presumption  is,  that  it  was  built  pursuant  to  the  provisions  of 
the  contract.     Upon  such  evidence  the  court  was  certainly  justified 
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in  submitting  the  question  to  the  jury.  It  was  further  contended, 
however,  that  the  strip  of  land  in  question  was  embraced  in  the 
right  of  way  of  the  Cotton  Mill  Branch.  We  have  no  evidence, 
however,  how  this  right  was  acquired  or  to  what  extent,  and  there 
can,  in  such  circumstances  be  no  presumption  which  will  extend 
the  right  beyond  what  was  actually  appropriated,  and  was  used  by 
the  company  for  the  purpose.  In  the  ascertainment  of  the  dam- 
ages, considerable  latitude  was  allowed  in  the  examination,  but  we 
discover  no  error  which  would  call  for  a  reversal  of  the  judgment. 

It  is  not  necessary,  we  think,  to  refer  in  detail  to  the  several  as- 
signments of  error.  What  we  have  said  disposes  of  the  several 
questions  intended  to  be  raised.  The  charge  is,  in  some  respects, 
subject  to  criticism  ;  it  contains  expressions  which  are  perhaps  in- 
congruous and  erroneous,  but  they  are  not  such,  we  think,  as  dam- 
aged the  cause  of  the.  defendant ;  indeed  the  cbai*ge  as  a  whole  was 
in  many  respects  more  favorable  to  the  defendants  than  they  had 
any  right  to  expect. 

We  are  of  opinion  that  the  assignments  of  error  are  not  sustained. 

The  judgment  is  affirmed. 

Presumption  that  the  Railroad  Company  has  taken  as  much  Land  as 
the  Statute  allowed  •—See  case  of  Prather  v.  Western  Union  Telegraph  Com- 
pany,  14  Am.  &  Eng.  R  K.  Cas.  1. 

Election  to  take  less  than  full  Right  of  Way;  no  Subsequent  Condem- 
nation.— The  right  of  coDdemning  a  right  of  way  conferred  by  a  railway 
charter  will  be  strictly  construed  and  may  be  lost  by  non  user.     Thus  where 
the  charter  of  a  railroad  company  empowered  it  to  condemn  for  right  of  way 
a  stated  number  of  feet  in  width  of  road-bed  and  on  each  side  thereof,  pro- 
vided it  did  not  interfere  with  any  building,  the  company  did  not  condemn 
any  of  the  land  of  a  land-owner  on  its  line,  but  constructed  its  road  through 
his  land,  and  used  the  road-bed  only.     He  built  a  house  upon  that  part  of 
his  land  near  the  track,  but  not  in  the  occupancy  of  the  company,  and  re- 
mained in  the  peaceable  and  adverse  possession  of  it  continuously  for  about 
nine  years,  when  proceedings  were  taken  b^  the  company  to  condemn  the 
land  to  the  full  extent  of  the  right  of  way,  mcluding  that  built  on :     JlehJ, 
that  this  could  not  be  done.     Charter  rights  antagonistic  to  rights  of  private 
property  will  be  strictly  construed ;  and  their  exercise  must  be  in  strict  com- 
pliance with  the  law  granting  them.     The  right  to  condemn  land  on  each 
side  of  the  road-bed  was  a  privilege  which  tne  company  might  exercise  or 
not ;  and  when  it  failed  to  exercise  such  right,  the  land-owner  was  not  pre- 
vented from  using  his  land  near  the  track.    What  a  corporation  first  con- 
demns, or  buys,  or  takes  as  necessary  for  its  franchise,  it  will  be  bound  by 
as  its  election ;  and  the  charter  rights  will  be  thereby  exhausted,  so  far  as  the 
then  existing  charter  vests  it  with  power.    A  mere  prescriptive  title  would 
suffice  to  bar  the  company  from  the  right  to  condemn  land  on  which  a  build- 
ing had  been  erected.     Alabama  Great  Southern  R.  H.  Co.  v,  Gilbert,  71  Ga. 
591.     See  also  Mills  on  Em.  Dom.,  sec.  68;  85  Barb.  373;  9  Paige,  323;  10 
Bush,  529;  17  Ohio,  340;  30  Maine,  498;  31  N.  J.  205;   Note  to  1  American 
Railway  Cases,  147. 

Lateral  Railroad,  Width  of  Right  of  Way  to  be  taken.— The  quantity  of 
land  which  can  be  appropriated  by  le^al  proceedings,  for  the  construction  of 
a  roadway  of  a  lateral  railroad,  is  linuted  in  width  to  twenty  feet :  and  such 
proceedings  must  be  dismissed  at  any  stage,  if  it  appears  that  this  limit  is 
exceeded.     Pittsburgh,  etc.,  Bank  f.  Shoenberger,  Central  Rep.  853. 


OWNSBSHIP — BEOOONITION — ESTOPPEL — ^D  AM  AGES.       73 


dCAHA,  NiOBSABA  &  BlAOK  HiLLS  B.  B.  Co. 

V. 

Gebrard. 

(Adoanee  Cau,    NdrroMha^  Jidy  7,  1885.) 

A.  and  B.  were  in  possession  of  real  estate,  haying  a  title  of  record  therefor. 
The  railroad  company,  desirine  to  construct  its  road  over  the  real  estate,  ap- 
plied to  them  for  a  grant  of  the  right  of  way,  which  was  refused.  It  then 
applied  to  the  county  judge  for  the  appointment  of  commissioners  to  assess 
the  damage  to  the  real  estate  hy  reason  of  the  appropriation  of  the  necessary 
right  of  way,  alleging  A.  and  B.  as  the  owners,  and  their  refusal  to  make  the 
grant.  It  was  then  agreed  between  the  railroad  company  and  A.  and  B.  that 
U)e  land  might  be  taken  and  occupied  in  the  construction  of  the  road,  and 
the  damages  settled  by  a  commission  to  be  hereafter  appointed.  The  com- 
mission was  subsequently  appointed  and  the  damages  assessed,  from  which 
the  railroad  company  appealed.  No  other  person  was  made  a  party  to  the 
proceedings  in  the  district  court,  and  no  other  person  claimed  any  interest  in 
the  land,  nor  demanded  the  damages.  Edd^  that  the  railroad  company  could 
not  dispute  the  ownership  of  A.  and  B.,  nor  of  their  right  to  the  damages 
assessed  by  the  commisioners. 

Erbob  from  Platte  county. 
Pap^ton  (&  Thurston  for  plaintiff. 
W.JS.  Munger  for  defendants. 

Beebe,  J. — In  the  year  1866  Thomas  0.  Durant,  the  owner  of 
certain  lands  near  the  town  of  Colnmbns,  caused  them  to  be  sur- 
veyed and  platted  into  lots  and  blocks,  the  plat  of  which  was  filed 
as  the  capital  addition  to  the  town  of  Columbns.  The  lands  in- 
cluded in  this  survey  and  plat  were  the  N.  E.  J  off  the  S.  E.  ^  and 
the  S,  W.  -J  of  the  IS.  E.  \  of  section  24,  in  township  pacts. 

17  N.,  range  1  W.  In  the  year  1877  the  defendants  in  error  pur- 
chased a  part  of  the  lands  so  platted  for  the  taxes  due  thereon. 
The'part  so  purchased  consistea  of  the  platted  portion,  which  con- 
stituted the  N.  E.  J  of  the  S.  E.  J  of  said  section  24.  On  the 
twenty-sixth  day  of  April,  1879,  the  county  treasurer  executed  and 
delivered  to  them  a  tax  deed  for  tlie  lots  so  purchased.  In  Febm- 
ary,  1781,  the  defedants  in  error,  being  the  owners  under  their  tax 
deed  of  all  the  lots  and  blocks  within  the  40-acre  tract,  caused  the 
streets  and  alleys  therein  to  be  vacated.  On  the  thirtieth  of  April, 
1881,  plaintiff,  being  desirous  of  constructing  its  railroad  over  the 
land,  nled  with  the  county  judge  of  Platte  county  its  application 
for  the  appointment  of  six  competent  persons  to  inspect  the  real 
estate  sougiit  te  be  appropriated  for  its  right  of  way,  and  assess  the 
damages  to  the  owners.  In  this  application  no  mention  is  made 
of  any  lots  or  blocks,  but  the  land  is  described  as  the  N.  E.  ^  of  the 
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S.  E.  i  of  eection  24,  etc.  Neither  is  any  reference  made  to 
Thomas  C.  Dnrant  as  having  any  interest  in  the  property  songht  to 
be  condemned. 

On  the  same  day,  (April  30,  1881,)  the  plaintiff  in  error  and 
defendants  in  error  entered  into  an  agreement  by  which  defendants 
in  error  were  to  allow  the  construction  of  the  railroad  across  the 
40  acres  of  land  described  as  such,  and  that  the  question  of  damages 
for  the  right  of  way  across  the  same  should  be  settled  by  a  com- 
mission to  be  appointed  in  accordance  with  law.  The  plaintiff  in 
error  then  took  possession  of  the  land,  and  began  the  constmction 
of  its  road.  On  the  eighth  day  of  the  following  June  a  commission 
was  issued  by  the  county  judge  to  six  freeholders  of  the  county, 
requiring  them  to  assess  the  damage  to  the  property  taken.  In  the 
notice  of  this  application  given  to  the  land-owners  the  land  in 
question  is  described  as  the  N.  E.  ^  of  the  S.  E.  J  of  section  24, 
etc.,  and  as  the  property  of  defendants  in  error;  the  name  of  Durant 
not  being  mentioned,  except  in  a  general  way,  with  refei^ence  to 
any  interest  he  might  own  in  a  part  of  the  real  estate  described  in 
the  notice.  Tlie  return  of  the  appraiser  was  filed  June  11,  1881, 
by  which  the  damafi^es  found  due  defendants  in  error  were  assessed 
at  $1,050.  From  this  assessment  plaintiff  in  error  appealed  to  the 
district  court.  The  trial  in  that  court  resulted  in  favor  of  the 
plaintiff  in  error.  'The  defendants  in  error  then  removed  the  cause 
into  the  supreme  court  by  proceedings  in  error,  where  the  decision 
of  the  district  court  in  excluding  the  tax  deed  of  defendants  in 
error  was  reversed  and  a  new  trial  granted.  In  the  repoi't  of  the 
case  (14  Neb.  270)  it  is  held  that  the  plaintiff  in  error  could  not,  on 
appeal  to  the  district  court,  disprove  the  title  of  defendants  in  error 
without  pleading  their  want  oi  title. 

Before  a  retrial  in  the  district  court,  the  plaintiff  in  error  filled 
an  answer  alleging  that  defendants  in  error  were  not  the  owners, 
and  were  not  at  the  time  the  same  was  condeumed  and  appropriated, 
and  that  they  had  go  right,  title,  or  interest  in  or  to  the  same,  ex- 
cept that,  prior  to  the  date  of  the  condemnation,  they  had  pur- 
chased the  land,  with  othere,  constituting  the  40  acres  of  which  the 
land  condemned  was  a  part,  at  tax  sale,  of  the  treasurer  of  Platte 
county,  and,  in  addition  to  said  purchase,  had  paid  certain  taxes 
levied  and  assessed  against  the  land ;  that  plaintiff  in  error  had  no 
knowledge  of  the  amount  of  taxes  so  paid ;  that  the  tax  sale  was 
void,  and  did  not  convey  any  title  in  or  to  the  land  to  defendants 
in  error ;  that  they  had  a  lien  upon  the  land  for  the  taxes  so  paid, 
and  that  the  lien  constituted  the  only  right,  title,  ownership,  or 
claim  of  defendants  in  error ;  and  that  the  same  would  not  exceed 
the  sum  of  $50,  which  plaintiff  in  error  was  willing  to  pay.  There 
is  no  suggestion  or  allegation  in  the  answer  of  any  facts  which 
would  render  the  title  of  defendant  in  error  bad,  or  the  sale  to  them 
void.    A  reply  was  filed,  which  was  in  the  nature  of  a  demurrer, 
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denying  the  ri^ht  of  plaintiff  in  error  to  question  defendants'  title 
at  that  stage  oi  the  proceedings,  and  also  denying  the  allegation 
that  they  were  not  the  owners. 

Upon  a  retrial  the  cause  was  tried  to  the  court — :a  jury  having 
been  waived — upon  an  agreed  statement  of  facts,  in  connection 
with  certain  exhibits  attached  thereto.     The  stipulation  contained 
substantially  the  facts  stated  above,  witli  the  additional  facts  that 
the  value  of  the  land  taken  was  $1,051 ;  also  the  amount  of  the 
taxes  paid  by  defendants  in  error;  that  one-fifth  part  of  all  the 
taxes  were  a  lien  on  the  land  taken  by  plaintiff  in  error,  and  in  case 
defendants  in  error  did  not  recover  as  owners  they  should  have  one- 
fifth  of  the  taxes  paid,  and  legal  interest  thereon  ;  that  defendants 
in  error  have  been  in  the  exclusive  possession  of  the  land  since  the 
(late  of  the  tax  deed,  excepting  the  possession  of  plaintiffs  in  error 
of  their  right  of  way.     This  statement  of  facts  was  agreed  upon, 
subject  to  the  objection  of  the  defendants  in  error  to  tlie  consider- 
ation by  the  court  of  any  evidence  or  statement  tending  to  show 
that  they  were  not  the  owners  of  the  land,  for  the  reason  that  the 
same  would  be  incompetent  and  immaterial ;  the  plaintiff  in  error, 
by  its  condemnation  proceedings  and  agi*eements,  being  estopped 
to  deny  their  ownership.     Also  subject  to  the  objection  of  plaintiff 
in  error  that  the  tax  deed  was  null  and  void  upon  its  face,  and  in- 
snflScient  in  law  to  convey  any  title  to  defendants  in  error;  and 
the  further  objection  that  the  facts  agreed  upon  were  insufficient 
in  law  to   authorize  a  recovery  by  defendants  in  error.     The 
district  conrt  found  the  issues  in  favor  of  defendants  in  error,  and 
rendered  judgment  for  the  stipulated  damage.     A  motion  for  a 
new  trial  was  filed  by  plaintiff  in  error ;  the  gi'ounds  therefor  being 
(1)  that  the  finding  and  judgment  were  contrary  to  law ;  (2)  that 
they  were  not  sustained  by  sufficient  evidence ;  and  (3)  that  upon 
the  stipulation  the  judgment  sliould  have  been  in  favor  of  defend- 
ants in  error  for  the  amount  of  the  tax  lien  admitted,  and  not  for 
the  value  of  the  land.    The  motion  being  overruled,  the  cause  is 
brought  to  this  court  by  petition  in  error. 

It  is  conceded  bj  plaintiff  in  error  that,  unless  the  tax  deed  is 
void  upon  its  face,  the  judgment  should  be  affirmed.  It  is  con- 
tended  by  defendants  in  error  that  plaintiff  in  error  is  not  in  a 
eituation  to  question  their  title.  If  tue  position  of  defendants  in 
error  is  correct,  it  will  then  become  unnecessary  for  us  to  examine 
as  to  the  validity  of  the  deed.  It  must  be  observed  that  the  answer 
of  plaintiff  in  error  fails  to  allege  any  facts  which  would  RKcooxmoM  o» 
render  the  deed  void.  It  is  trae  their  ownerehip  is  "tlc -k8Topp«L 
denied.  Then  why  institute  and  maintain  the  condemnation  pro- 
ceedings against  them  ?  It  is  also  true  that  the  answer  alleges  that 
prior  to  the  date  of  the  condemnation  defendants  in  error  had  pur- 
chased  the  40  acres  of  which  it  was  a  part  at  tax  sale,  and  had  paid 
certain  taxes  thereon,  and  that  the  sale  was  void  and  did  not  con- 
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vey  any  title.  But  why  void  ?  So  far  as  the  allegations  of  the 
answer  are  concerned,  the  land  was  taxable  when  taxed.  The  taxes 
were  legally  levied,  the  sale  lawfully  made,  and  the  deed  pi-operly 
executed.  There  is  an  entire  absence  of  distinct  facts  showing  the 
illegality  of  the  sale  or  of  the  deed.  This  is  not  enough.  Sontli- 
ard  V.  Dorrington,  10  Neb.  119.  In  the  case  cited  it  is  said  that 
in  an  action  at  law  for  the  possession  of  the  premises  under  a  tax 
deed,  such  an  answer  would  probably  be  sufficient.  But  that  is 
not  the  case.  The  holder  of  the  original  title  does  not  attack  the 
title  of  defendant  in  error,  and  the  plaintifE  in  error  proceeds 
against  them  directly  as  owners. 

But  aside  from  the  question  presented  by  ijie  answer,  we  can  see 
no  error  in  the  decision  and  judgment  of  the  district  court.    The 
plaintiff  in  error  has.  recognized  the  ownership  of  defendants  in 
error  at  every  stage  of  the  case  from  its  incipiency.     If  the  tax 
deed  was  void  on  its  face,  no  title  was  conveyed,  and  the  vacation 
of  the  streets  and  alleys  was  without  any  legal  eflEect.     Yet  plaintiff 
in  error  ignores  the  plat  as  conveyed  and  recorded  by  Durant,  and 
proceeds  against  the  land  in  one  body,  according  to  the  government 
survey.     Section  97,  p.  150,  of  the  Compiled  Statutes  authorizes 
the  appointment  of  commissioners  to  inspect  real  estate  taken  by  a 
railroad  company,  if  the  owner  shall  refuse  to  grant  the  right  of 
way  through  his  or  her  premises.     The  refusal  of  the  owner  is 
jurisdictional.      Mills,  Em.  Dom.  107;  1  Redf.   Eys.  239,  240; 
Reitenbaugh  v.  Chester  V.  R.  Co.  21  Pa.  St.  100.  '^  The  petition 
in  this  ease  for  the  appointment  of  commissioners  to  assess  damages 
alleged  that  the  lands  described  in  the  petition  appear  to  belong  to 
defendants  in  error  and  others,  but  nothing  is  said  as  to  Durant. 
It  is  also  alleged  that  plaintiff  in  error  had  made  application  to  the 
owners  to  purchase  the  right  of  way,  but  had  been  unable  to  treat 
with  them  for  the  purchase  of  the  same,  they  refusing  to  grant  the 
lands  for  tlie  purpose  required.     Taking  the  record  as  our  source 
of  information,  it  is  very  evident  that  Durant  was  not  one  of  whom 
it  tried  to  purchase  the  lands.     Durant  is  claiming  nothing  in  tbis 
proceeding.     For  auglit  that  appears  he  may  hav.e  abandoned  all 
claim  to  the  land.     There  was  no  controversy  between  the  com- 
missioners as  to  ownership.     The  company,  in  our  judgment,  was 
estopped  from  denying  the  title  or  estate  of  defendants  in  error  in 
the  premises,  or  from  asserting  that  they  had  any  other  title  than 
that  attributed  to  them  in  the  proceedings  to  condemn.     Riope  v- 
Chicago,  D.  &  M.  R.  R.  Co.,  23  Minn.  18. 

The  judgment  of  the  district  court  being,  in  our  opinion,  correct, 
for  the  reasons  here  given,  it  is  unnecessary  and  would  not  be  prop- 
er for  us  to  discnss  the  question  of  the  validity  of  the  tax  deed  aa 
between  defendants  in  error  and  Durant.  Upon  that  question  we 
express  no  opinion. 

The  judgment  of  the  district  court  is  affirmed. 
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Railroad  Company  is  estopped  to  deny  title  of  those  made  parties  to  Emi- 
nent Domain  Proceedings* — See  Gummias  v.  Desmoines,  etc.  R.  R.  Co.,  X7 
Am.  and  Eng.  R.  R.  Gas.  86 ;  State  v,  Hudson  Ter.  R.  R.  Co.,  20  Ibid.  294. 


PrrrsBUBGH  &  Lake  Ebie  B.  R.  Co. 

V. 

•   Jones  and  Wipe. 

(Advance  CaiCy  Pennsylvania,    January  4, 1886.) 

Where  the  legislature  granted  the  right  to  nayigate  a  river  with  a  public 
ferry,  together  with  the  use  of  part  of  a  public  street  for  a  landing,  the  owner 
of  the  franchise  was  not  entitled  to  danuiges  for  the  subsequent  taking  of 
inch  street  by  a  railroad  company,  the  legislature  having  no  power  to  give 
the  right  to  take  land  for  sucn  purpose  without  the  owner's  consent,  or  with- 
out fint  making  compensation  or  giving  security  for  payment  of  its  value  to 
the  owner. 

Errob  to  common  pleas  No.  1,  Allegheny  county. 

Case  by  T.  C.  Jones  and  Carrie  Y.  Jones  against  defendant,  to 
recover  damages  sufEered  by  plaintiffs  by  reason  of  the  building  of 
defendant's  railroad.  By  an  act  of  assembly,  approved  April  16, 
1863,  William  McKee,  his  heirs  and  assigns,  were  authorized  to 
maintain  a  public  steam-ferry  over  the  Ohio  river  from  West 
Pittsburgh  to  Allegheny  City,  "  from  where  his  present  landing 
now  is,  near  Saw-mill  run,  on  the  south  side  of  said  river,  to  his 
present  landing  at  the  termination  of  Chartiers  street  on  the  bank 
of  said  river,  and  the  exclusive  right  and  privilege  to  use  said 
landings  and  the  said  river  between  the  same  as  a  public  ferry." 
By  various  transfers  this  franchise  in  1875  became  the  property  of 
Carrie  V.  Jones,  who  operated  the  ferry  until  1878,  when  she 
transferred  the  ferry-boat  to  her  sister,  Kiitie  P.  Kountz,  who  has 
since  operated  the  ferry.  In  1875  the  city  of  Pittsburgh  opened, 
gi-aded,  and  paved  a  public  street  called  "Main  Street,"  and  soon 
after  the  owner  of  the  ferry  moved  the  wharf-boat  down  to  the 
foot  of  Main  street ;  and  the  ferry-boats  had  been  landing  there 
since  without  paying  rent  therefor  to  the  city,  or  without  permis- 
sion fi-om  the  city  so  to  do.  In  1878  the  defendant,  under  an  or- 
dinance of  the  city  of  Pittsburgh,  commenced  the  construction  of 
its  railroad,  which  crossed  Main  street  by  a  bridge.  The  plaintiffs 
brought  this  suit,  alleging  that  they  were  unable  to  land  their 
boat  so  as  to  receive  and  discharge  passengers,  and  claiming  that 
they  had  thereby  suffered  damage  for  which  defendant  was  liable. 
On  the  trial  the  court  admitted  testimony  to  show  the  market 
value  before  and  after  the  constrnction  of  the  railroad,  and  refused 
to  charge,  as  requested  by  defendant,  that  plaintiffs,  having  shown 
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no  right  in  the  land,  could  not  recover.     Verdict  for  plaintiffs,  and 
damages  assessed,  under  instruction,  for  plainti&  iu  the  sum  of 
$4,258.33.     Defendant  thereupon  took  this  writ,  assigning  for  er- 
ror, inter  alia^  the  rof usal  to  cnarge  as  requested  by  defendant. 
Knox  (&  Heed  for  plaintiffs  in  error. 

Winfield  S.  WUeo^i  and  George  D.  Riddle  for  defendant  in 
error. 

Trunkey,  J. — The  act  of  April  16,  1863,  vested  in  William 
McKee  the  right  to  maint&in  a  public  steam^ferry  over  the  Biver 
Oliio,  from  where  his  landing  was  at  the  date  of  the  act,  near  Saw- 
mill run,  in  West  Pittsburgh,  to  his  landing  at  the  termination  of 
PACTi.  Chartier  street,  in  the  city  of  Allegheny,  with  exclusive  right 
to  said  landings,  and  the  river  between  the  same  as  a  public  ferrv ; 
and  all  persons  are  prohibited  from  using  said  river,  for  the  pur- 

{)ose  of  a  ferry,  within  300  yards  above,  and  300  yards  below,  said 
andings.     This  right  is  said  to  be  now  vested  in  the  plaintiff. 

It  is  plain  from  the  testimony  on  both  sides  that  no  title  in  fee- 
simple  to  a  landing  was  ever  vested  in  the  owner  of  the  charter,  and 
that  the  respective  owners  leased  land  for  the  purpose  of  a  landing 
until  1878,  at .  which  date  the  owner  began  to  occupy  a  part  uf 
Main  street  for  a  landing.  If  the  plaintiS  has  a  right  to  use  that 
street  which  is  not  common  to  all  other  persons,  no  sign  of  her 
title  to  such  right  appears  in  the  evidence.  She  has  an  exclusive 
right  to  use  the  river  in  that  locality  for  a  public  ferry ;  but  for 
aught  that  appears  other  persons  navigating  the  river  for  otlier 
purposes  have  as  good  right  as  she  to  stop  at  the  river  terminus  of 
that  street  and  pass  over  it.  Both  the  river  and  street  are  public 
highways. 

McKee,  or  any  person  holding  under  him,  might  have  acquired 
a  landing  in  fee,  or  bv  perpetual  lease,  had  any  owner  of  the  shore 
been  willing  to  so  sell  or  lease ;  but  no  right  to  a  landing  was  con- 
Right  TO  «BBY  forrcd  by  the  legislative  grant,  nor  had  the  legislature 
LAicDiNQ.  power  to  give  the  right  to  take  land  for  such  purpose 

without  the  owner's  consent,  or  without  first  making  compensation 
or  giving  security  for  payment  of  its  value  to  the  owner.  The 
owner  oi  the  soil  nas  the  exclusive  right  of  landing  on  his  own  soil, 
on  the  banks  of  all  navigable  rivers.  Cooper  v.  Smith,  9  Serg. 
&  E.  26.  In  that  case  the  charter  contained  a  provision  that  the 
grantee  might  ^^  make,  or  cause  to  be  made,  a  good  and  sufficient 
landing  on  both  sides  of  the  Eiver  Youghiogheny,  at  or  near  the 
place  where  he  hath  formerly  kept  the  &rry ;"  and  it  was  ruled 
that  no  right  was  conferred  to  make  a  landing  on  the  soil  of  the 
riparian  owner  without  his  consent,  not  even  on  the  public  road. 
'Tlie  principle  there  decided  has  been  repeatedly  recognised  in  this 
commonwealth,  and  never  denied. 
As  the  case  stands,  when  his  suit  was  begun,  and  when  the  de- 
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fendant  built  the  railroad,  the  plaintiff  owned  no  right  of  landing 
unless  under  a  lease  for  years.  Her  charter  vests  no  right  to  take 
land  without  the  owner's  consent ;  and  if  no  statute  exists  authorize 
ing  her  to  take  it  without  su^h  consent,  upon  making  compensation, 
she  could  only  acquire  a  landing  by  contract.  If  she  lield  no  landing 
by  lease  or  other  contract,  how  can  she  maintain  a  private  action 
against  the  defendant  for  constructing  and  maintaining  a  public 
highway  on  the  bank  of  a  navigable  river?  The  fact  that  she 
alone  has  the  right  to  a  public  ferry  for  600  yards  along  the  bank, 
and  uses  part  of  a  public  street  for  a  landino;,  shows  that  the  con- 
seqnent  damage  to  lier  may  be  greater  in  degree  than  to  others, 
but  does  not  sfiow  that  the  injury  is  different  m  kind,  or  that  the 
rest  of  the  public  may  not  suffer  in  the  same  way.  Blackwell  v. 
Old  Colony  R.  R.  Co.,  122  Mass.  1.  Her  right  to  navigate  the 
river  with  a  public  ferry,  without  competition,  is  the  extent  of  her 
grant ;  in  all  other  respects  she  is  one  of  the  public,  using  the  river 
subject  to  the  restrictions  made  by  the  commonwealth,  and  has  no 
right  not  common  to  other  pei'sons.  If  it  be  true  that  the  de- 
fendant built  its  roadway  along  the  south  bank  of  the  river,  in  the 
city  of  Pittsburgh,  without  authority  of  law,  as  the  plaintiff  al- 
leges, in  absence  of  a  right  of  landing  injured  by  the  nuisance,  she 
has  suffered  no  special  injury  entitling  her  to  a  civil  remedy. 
Buck  Mountain  Coal  Co.  v.  Lehigh  Coal  Co.,  50  Pa.  St.  91 ;  Cum- 
berland Valley  R.  R.  Co.'s  Appeal,  62  Pa.  St.  218;  Canal  Co.  v. 
Graham,  63  Pa.  St.  296.  If  the  road  was  built  with  authority  of  law, 
then  the  highway  was  lawfully  built  alongside  of  another  high- 
way, and  all  persons  using  the  latter  suffer  tne  same  kind  of  bene- 
fit or  injury  from  the  construction  of  the  fonner,  though  the 
degree  of  benefit  or  injury  may  be  different.  In  such  case,  if  nav- 
igation has  been  impeded  to  any  extent,  it  has  been  done  by  au- 
thority of  the  commonwealth.  The  injury  is  of  the  same  nature  as 
an  injury  done  by  the  building  of  a  bridge  over  a  navigable  river, 
which  to  some  extent  impedes  navigation.  If,  in  the  building  of 
a  railroad,  a  landing  be  injured  or  destroyed,  the  owner  is  entitled 
to  compensation.  The  owners  of  the  soil  and  their  tenants  hold- 
ing unaer  leases,  may  be  specially  injured.  If  the  plaintiff  held  a 
leasehold  landing  which  was  injured  by  the  building  of  the  road, 
she  is  entitled  to  recover  for  the  injury  done  by  the  diminution  iu 
value  of  that  estate.  Both  tenant  and  landlord  may  have  been 
injured. 

The  plaintiff  seems  to  contend  that,  by  I'eason  of  the  defendant's 
liability  to  make  lust  compensation  for  property  iH^nmYTo 
taken,  injured,  or  destroyed  in  the  construction  or  sfowwol 
enlargement  of  its  works,  it  is  liable  for  an  injury 
resulting  from  the  crossing  of  a  public  street,  to  the  mere 
franchise  of  a  public  ferry,  unconnected  with  the  right  of  land- 
ing, the  injury  being  divereion  of  business  from  the  ferry.  Had 
the  owners  of  the  shore   refused   to  permit  McKee,  or  those 
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Iiolding  the  charter,  to  land  on  their  soil,  prior  to  the  opening  of 
Main  street,  the  franchise  probably  would  have  been  worth 
little;  or  had  they  refused  to  renew  leases,  the  loss  to  tlie 
owner  of  the  franchise  would  have  been  heavy;  yet  nobody  would 
have  been  liable  for  damages.  No  legal  wrong  would  have  been 
done  McKee  had  the  riparian  owners  kept  him  off  their  lands. 
Now  the  only  legal  injury,  if  any,  is  to  a  leasehold  estate.  At  tlie 
end  of  the  plaintiff's  term,  her  right  of  landing  ended.  Because 
of  her  f rancnise  on  the  river  she  has  no  special  right  on  the  street. 
For  the  mere  inconvenience  to  the  public  on  a  public  street  or  road, 
resulting  from  a  railroad  crossing,  at  grade  or  otherwise,  an  action 
will  not  lie  at  the  suit  of  a  private  person.  The  inconvenience  to 
the  public  caused  by  building  a  railway  over  a  street,  or  the  incon- 
venience resulting  from  building  a  bridge  over  a  river,  though  di- 
verting business  from  a  ferry,  is  not  an  injury  to  private  property 
for  which  the  owner  of  the  ferry  may  recover  damages.  A  lawful 
construction  of  a  railway  over  a  street,  or  of  a  bridge  over  a  river, 
thongh  likely  to  diminish  the  receipts  of  a  ferry,  is  not  injury  to 
private  property  in  the  franchise  for  the  ferry,  within  the  intend- 
ment of  the  constitution. 

The  numerous  points  presented  by  the  respective  counsel  were 
answered  as  follows:  "In  so  far  as  these  points  are  aflSrmed  in  the 
general  charge,  they  are  affirmed,  and  in  so  far  as  they  are  denied  in 
IM8TBUCTI0OT  Sic  chargc,  they  are  refused."  Every  principle  eoii- 
C0K8IDEKM).  talucd  lu  thc  points  not  repeated  in  the  charge  must 
be  taken  as  denied.  As  the  charge  was  brief,  it  is  not  difficult  to 
ascertain  what  points  were  denied ;  it  might  be  difficult  to  s;iy 
how  the  jury  understood  the  answers. 

The  defendant's  first  point,  namely,  "That  the  act  of  April  15, 
1863,  by  which  the  ferry  claimed  by  plaintiffs  was  created,  only 
gives  to  the  owners  of  the  ferry  the  right  to  maintain  a  feriT  between 
certain  points,  and  to  take  tolls  therefor,  and  did  not  give  to 
William  McKee,  or  the  plaintiffs  claiming  under  him,  any  right  or 
title  to  the  landing  above  low-water  mark  at  the  terminus  of  the 
ferry,"  ought  to  have  been  affirmed.  So  much  of  the  chai-ge  as 
was  consistent  with  that  point  was  error. 

A  lease  was  adduced  in  evidence  by  the  defendant,  from  James 
Wood  to  the  plaintiff,  for  a  piece  of  ground  to  be  used  for  a  ferry 
landing,  for  tne  term  of  five  yeare  from  April  1,  1877,  and  there 
was  some  oral  testimony  tending  to  show  that  it  was  surrendered 
before  the  end  of  the  five  years,  but  the  fact  was  for  the  jiirv. 
Therefore  the  defendant's  second  point  was  rightly  refused,  li 
there  was  evidence  to  satisfy  the  jury  that  the  plaintiff  had  an  in 
terest  in  land  occupied  by  the  defandant,  it  was  immaterial  by 
which  party  it  was  offered 

Had  the  words  "and  the  verdict  must  be  for  the  defendant' 
been  omitted  from  the  defendant's  third  point,  it  should  have  beei 


STREET— PBBRT  LANDING— COMPENSATION.  81 

affirmed.  The  proposition  "that  even  if  the  coDstrtiction  of  defend- 
ant's raihoad  across  Main  street  is  an  obstruction  to  travel  thereon, 
still  snch  obstruction  would  be  a  public  nuisance,  and  the  plaintiffs 
have  not  shown  any  special  or  peculiar  injury  not  common  to  the 
public,  and  canno£  recover  for  such  obstruction"  was  correct ;  but  it 
did  not  follow  that  the  verdict  must  be  for  the  defendant.  The 
plaintiff  could  not  recover  for  such  obstruction,  but  might  on  other 
gronnd. 

On  the  Question  of  damages  the  plaintiff  prayed  instructions  that 

theplaintin  was  entitled  to  recover  all  damage  oone  to  her  property 

in  the  ferry  and  landing  by  the  construction  of  the  rail-  DAMAon    fob 

road;  and  the  defendant  prayed  instruction  that  the  wmaY. 

plaintiff  could  onlv  recover  for  the  actual  loss  she  had  sustained 

after  the  construction  oj^  the  railroad  until  November,  1878 ;  that 

she  had  shown  no  loss  within  that  period;  and  that  she  could  not 

recover  damages  based  on  permanent  depreciation.    The  learned 

jadffe  charged  as  follows:  "You  can  only  give  damages  for  the  loss 

of  Mrs.  Jones'  business  while  she  owned  and  ran  it.     She  sold  the 

boat,  and  did  not  run  the  business,  I  think,  after  November,  1878. 

.  .  .  That  [the  franchise]   Mrs.  Jones  still  owns,  and  whatever 

damage  has  been  caused  to  that  franchise  by  the  building  of  this 

road  up  to  the  time  of  bringing  her  suit,  in  1884,  she  has  a  right 

to  recover,  because  it  is  an  injury  to  her  right, — a  right  purchased 

by  her,  or  given  to  her,  it  makes  no  difference  which.     The  rule  of 

damage  is  this:  What  has  the  value  of  her  franchise — the  franchise 

alone — been  injured  by  the  consthiction  of  that  railroad?    It  is 

alleged  that  it  would  not  sell  for  as  much  as  before  the  construction 

of  tne  road  by  reason  of  this  obstruction.  .  .  .  You  will  determine 

from  the  evidence  how  much  less  the  franchise  is  worth, — how 

much  the  market  value  of  it  has  been  lowered  by  this  obstiniction, — 

whatever  that  is  the  plaintiff  would  be  entitled  to  recover.  .  .  .  The 

plaintiff  still  owns  the  franchise,  and  the  entire  damage  to  it  up  t6 

the  time  of  bringing  her  suit  she  is  entitled  to." 

Thus  the  jury  were  instructed  to  allow  damages  to  plaintiff  for 
loss  of  business  from  the  time  of  occupancy  by  defendant  till  in 
November,  1878 ;  to  allow  damage  caused  to  the  franchise  up  to 
the  date  of  suit  in  July,  1884 ;  to  determine  how  much  less  the 
franchise  is  worth  by  reason  of  the  obstruction,  and  that  is  what 
the  plaintiff  is  entitled  to  recover ;  and  she  is  entitled  to  the  entire 
damage  to  her  franchise  up  to  the  time  of  bringing  her  suit. 
Were  anything  wanting  to  render  it  uncertain  whether  the  jury 
were  instructed  to  find  the  total  depreciation  in  value  of  the  fran- 
chise, or  only  the  depreciation  up  to  the  time  the  suit  was*  begun, 
ft  may  be  found  in  the  admission  of  testimony  to  show  ^^  the  dif- 
ference between  the  value  of  the  ferry  franchise  before  the  con- 
strnction  of  the  railroad  and  its  value  after  the  railroad  was  con- 
structed, as  affected  by  it.''  The  admission  of  such  testimony  was 
28A.  &E.R  Gas.— 6 
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objected  to,  but  was  received  all  through  the  trial.  Tbe  plaintiff 
made  no  effort  to  prove  the  amount  of  injury  to  the  franchise  up 
to  the  date  of  bringing  suit ;  she  proposed  to  prove  tlie  total  dam- 
age to  her  perpetual  franchise,  and  that  the  court  allowed.  It  is 
unnecessary  to  inquire  how  the  jury  could  determine  the  damage 
for  a  few  yeai-s,  wnen  the  witnesses  testified  to  damages  respecting 
a  franchise  for  all  time. 

It  has  already  been  remarked  that  the  plaintiff  can  recover  no 
damage  for  the  allied  injury  to  the  franchise  only,  unconnected 
with  a  landing.  The  testimony  which  was  offered  to  show  such 
damage  was  inadmissible;  for,  although  the  franchise  was  per- 
petual, there  is  no  evidence  of  a  right  of  landing  for  more  than  a 
few  yeare.  The  term  of  the  lease  expired  April  1,  1882.  In  case 
that  lease  was  in  force  when  the  defendant  took  the  land,  what 
was  the  value  of  the  leasehold  for  its  purpose,  until  the  end  of  the 
term  ?  How  much  less  was  it  worth  as  affected  by  the  raihoad ! 
The  difference  is  the  amount  of  the  plaintiff's  damage.  The 
counsel  for  plaintiff  are  ri^ht  in  their  position  that  she  is  entitled 
'  to  recover  in  this  action  all  the  damages  resulting  from  the  acts  o{ 
the  defendant.  She  owned  and  used  the  ferry  when  the  railroad 
was  built,  and  it  is  manifest  that  the  occupancy  by  the  defendani 
is  permanent.  In  such  a  case  as  this  the  damages  should  be  deter 
mined  on  similar  principles  as  govern  in  proceedings  under  tin 
general  railroad  laws,  where  land  is  taken,  injured,  or  destroyed  b; 
the  company,  and  the  parties  are  unable  to  agree  as  to  the  amoun 
of  damages.  It  would  be  grievous  to  the  parties — certainly  grie's 
ous  to  one  or  the  other, — if  the  damages  could  not  be  finally  settle 
in  one  action.  The  first,  thirteenth,  and  fourteenth  assignments  < 
error  are  sustained. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

Right  in  Banic  of  Navigable  River — Action  for  the  Obstruction  of  a  Pul 
lie  Highway. — The  owner  of  a  ferry  has  no  right  to  land  boats  and  passe 
gers  ac  the  terminus  of  a  public  highway,  between  high  and  low  water  mar 
on  the  opposite  margin  of  the  river,  without  the  consent  of  the  owner  of  t 
soil.  Chess  v.  Manowan,  3  Watts  (Pa.),  219.  In  Chambers  tj.  Furry,  1  Yeal 
(Pa.),  it  was  held  that  there  was  no  custom  to  land  or  receive  freights 
another^s  freehold  on  the  bank  uf  a  navigable  stream  without  his  consent;  t 
will  an  act  of  the  assembly  authorizing  one  to  establish  a  ferry  over  a  rii 
vest  a  right  in  him  to  land  upon  the  landing  of  any  persons  without  tfa 
consent.  Cooper  v.  Smith,  9  Searg.  &  R.  26.  The  owners  of  tbe  sho 
have  the  power  to  control  the  subservient  and  indispensable  ri^ht  of  e 
barkation  and  landing,  even  at  the  terminus  of  a  public  road.  Bird  v.  Smi 
8  Watts,  434. 

The  owner  of  land  on  the  bank  of  a  river  established  a  ferry  from  shore 
shore,  and  in  order  to  afford  an  approach  to  and  from  said  ferry  opene 
lane  through  his  land  which  he  constantly  kept  in  repair.  The  public  u 
said  lane  in  order  to  approach  to  and  from  said  f^rry  for  more  tl 
twenty-one  years.  Afterwards  the  owner  ceased  to  run  the  ferry  and  bat 
up  the  lane.  Upon  his  being  indicted  for  obstructing  a  highway,  held^  1 
the  lane  had  been  used  by  the  public  by  invitation  or  permission  of 
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defendant  only;  that  this  was  not  such  a  user  as  rested  a  right  by  prescrip- 
tion  thereto  in  them,  and  that,  therefore,  the  defendant  was  not  guilty. 
Root  V,  GommoDwealth,  98  Pa.  St.  170. 

Ko  action  can  be  maintained  for  the  obstruction  of  a  public  highway  un- 
less the  party  has  received  an  injury  distinct  from  that  suffered  by  the  public. 
So,  where  the  slack-water  navigation  of  a  coal  and  navigation  company, 
with  dams,  locks,  and  other  devices,  was  damaged,  broken,  and  swept 
awsy  by  a  flood,  it  was  hdd  that  a  bill  in  equity  could  not  be  maintained  by 
another  company,  to  enjoin  the  respondents  from  neglecting  to  repair  and 

Sut  in  operation  their  navigation;  and  that  complainants  had  no  neht  to  a 
ecree  compensating  them  for  any  damages  suffered  as  incident  to  the  non- 
repair. Buck  Mountain  Coal  Co.  v.  Lehigh  Coal  &  Nav.  Co.,  50  Pa.  St.  91. 


Casbioy 

V. 

Old  Colony  R.  R.  Co. 

{Adwmee  Ca$e,  Ma»9aekiueU$,    February  25,  1886.) 

The  taking  of  land  for  a  railroad  is  an  appropriation  of  the  land  to  all  the 
uses  of  the  land  for  the  road,  necessary  and  incidental ;  and  if,  in  construct- 
ing the  road,  it  is  found  necessary  to  make  further  uses  of  the  land  assigned 
for  purposes  incidental  to  the  safe  and  beneficial  occupation  of  the  road,  the 
right  continues  to  exist.  The  company  is  presumed  to  have  paid  for  all 
damases  at  the  time  of  its  original  location. 

No  lapse  of  time  gives  a  man  a  right  to  drain  surface- water j  in  its  natural 
state,  upon  hia  neighbor's  land;  and  the  fact,  without  more,  that  after  it 
reaches  that  land  it  escapes  by  a  ditch,  makes  no  difference. 

This  is  a  petition  filed  in  the  superior  court  for  Suffolk  county. 
October  8,  1883,  for  a  jury  to  assess  damages  alleged  to  have  been 
incurred  by  the  petitioner  in  the  use  and  occupation  of  his  land  and 
dwelling-house,  by  reason  of  the  respondent's  elevating  its  road- 
bed adjoining  the  petitioner's  land.  The  petition  was  dismissed 
in  the  superior  court,  and  the  petitioner  alleged  exceptions. 

N,  C,  €&  J.  K.  Berry  for  petitioner. 

J.  H.  JSenton,  Jr.^  for  respondent. 

Holmes,  J. — The  taking  of  land  for  a  railroad  ^^  is  an  appropria- 
tion of  the  land  to  all  the  uses  of  the  land  for  the  road  necessary 
and  incidental.  .  .  .  Practically  the  damages  are  commonly  equal 
to  the  value  of  that  land."  "  The  rights  and  power  of 
the  company  to  use  the  land  within  their  limits  may  not  of  u^kdooSemb 
only  be  exercised  originally,  when  their  road  is  first  ^^'^'"• 
kid  out,  but  continues  to  exist  afterwards ;  and  if,  after  they  have 
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commenced  operationB,  it  is  found  necessary,  in  the  judgment  of 
the  company,  to  make  further  uses  of  the  land  assigned  to  them 
for  purposes  incidental  to  the  safe  and  beneficial  occupation  of  the 
road,  by  raising  or  lowering  grade,  cutting  down  hiUs,  and  remov- 
ing trees,  they  have  a  right  to  do  so  to  the  same  extent  as  when 
the  railroad  was  originally  laid  out  and  constructed."  Brainard  v. 
Clapp,  10  Gush.  6,  8, 10 ;  Callender  v.  Mareh,  1  Pick.  418,  432. 

Thus  the  law  stood  at  the  time  of  the  location  of  this  railroad, 
in  1845,  and  thus  it  still  stands  unless  specialprovision  for  further 
compensation  is  made  by  statute.  Boston  v.  Kichardson,  18  Allen, 
146, 159 ;  Fierce  v.  Drew,  136  Mass.  75.  It  follows  that  the  de- 
fendants must  be  presumed  to  have  paid  for  the  damage  now 
sought  to  be  recovered  for,  at  the  time  of  its  original  location,  go 
far  as  such  damage  was  proper  to  be  considei-ed ;  and  even  if  the 
statutes  now  provided  proceedings  to  recover  damages  against  rail- 
roads in  case  of  a  subsequent  change  of  grade,  it  would  require  a 
pretty  strong  argument  to  convince  us  that  they  were  intended  to 
give  further  damages  in  a  case  where  full  compensation  had  been 
paid  originally.  No  such  statute,  however,  has  been  called  to  our 
attention. 

A^n,  the  claim  stated  by  the  petitioner,  whidi  the  court  ruled, 
was  lor  cutting  off  all  natural  drainage  of  surface  water  from  the 
adjacent  lands,  discharging  surface  water  from  the  respondent's 
road-bed  upon  the  adjoining  land  of  the  petitioner,  and  shutting  ofi 
the  view,  light,  and  air  from  the  petitioner's  premises.  Kone  of 
these  acts  infringed  any  common-law  rights  of  the  petitioner.  They 
would  have  been  perfectly  lawful  on  the  part  of  any  other  adjoining 
owner  (Gannon  v.  Hargadon,  10  Allen,  106  ;  Franklin  v,  risk,  13 
Allen,  211 ;  Bates  v.  Smith,  100  Mass.  181 ;  Eathke  v.  Gaidner, 
134  Mass.  14;  Keats  v,  Hugo,  115  Mass.  204) ;  and  we  are  not 
aware  that  it  has  been  decided  in  this  commonwealth  that  they  form 
a  substantive  around  of  recovery  under  the  railroad  acts,  although 
if  land  was  taken,  as  it  was,  from  the  petitioner's  predecessor  in 
title,  at  the  time  of  the  original  location,  some  portion  of  this  kind 
of  damage  to  the  remaining  laud  might  be  considered,  according  ic 
Walker  v.  Old  Colony  &  N.  Y.  E.  E.  Co.,  103  Mass.  10.  Se< 
Morrison  v,  Bucksport  &  B.  E.  E.  Co.,  67  Me.  353. 

However  this  may  be  as  against  a  railroad  exercising  such  right 
only  as  it  acquires  by  its  location,  and  subject  to  the  duties  iiupo6e< 
by  statute,  in  the  present  case  the  respondents  owned  the  fee  h] 
conveyance  from  tne  petitioner's  predecessors  in  title,  and  had  al 
the  rights,  as  against  tne  petitioner,  that  any  other  o'^er  of  the  f  e* 
would  have  had.  The  petitioner  treats  the  deed  as  if  it  were 
mere  release  of  the  damages  then  due  for  the  original  location  ;  bn 
it  is  a  conveyance  in  ordinary  form,  and  it  had  the  same  effect  tha 
a  like  deed  to  any  other  person  would  have  had. 

It  is  suggested  that  the  petitioner  had  acquired  an  easement  c 
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draining  through  the  sluiceway  built  nnder  its  road  bj  the  re- 
spondents.   No  such  claim  appears  to  have  been  made  ,^^^„j^„ 
at  the  trial.     But  if  it  had  bJeen  made,  it  could  not  sitbfacb' 
have  been  maintained ;  for  no  lapse  of  time  gives  a  ^^'""^ 
man  a  right  to  drain  surface  water,  in  its  natural  state,  upon  his 
neighbors  land ;  and  the  fact,  without  more,  that  after  it  reaches 
that  land  it  escapes  by  a  ditch,  makes  no  difference.     If  the  peti- 
tioner had  had  a  ditch  upon  his  own  land,  the  discharge  fron^  which 
would  have  been  a  wron^  and  actionable,  acquiescence  in  the  dis- 
charge for  20  years  would  have  given  him  a  right ;  but  that  is  not 
this  case. 
Exceptions  overruled. 

Draining  Surface  Water. — The  rule  at  common  law  is  that  ''  the  right  of 
an  owner  of  land  to  occupy  and  improve  it  in  such  manner  and  for  such 
pnnxMes  as  he  may  see.  fit,  either  by  changing  the  sarfaoe,  or  the  erection  of 
*omlding8  or  other  atructurea  thereon,  is  not  restricted  or  modified  by  the  fact 
that  hia  own  land  ia  ao  situated  with  reference  to  that  of  adjoining  owners 
that  an  alteration  in  the  mode  of  ita  improvement  or  occupation,  in  any  por. 
tioQ  of  it,  will  canae  water  which  may  accumulate  thereon,  by  raina  and  anowa 
falling  on  jta  surface  or  flowing  to  it  over  the  surface  of  adjacent  lota,  either 
to  stand  in  unusual  quantitiea  on  other  adjacent  lands,  or  pass  into  and  over 
the  same  in  greater  quantitiea,  or  in  other  directiona  than  they  were  accus- 
tomed to  flow.''  Gannon  v,  Hargadon,  10  Allen,  106,  109.  Aocordinffl^,  it 
is  held  that  an  owner  of  land  may  change  the  grade  of  ita  surface,  ana  if  in 
the  absence  of  grant,  prescription  or  mutual  stipulation,  mere  aurface  water 
or  the  natural  drainage  is  displaced,  obstructed,  or  caused  to  accumulate 
uoon  adjoining  land,  or  upon  a  street  or  highway,  no  right  of  action  arises. 
Lather  «.  Winmsemit  Co.,  9  Cush,  171;  Dickinson  «.  Worcester,  7  Allen,  19; 
Rawstrom  v.  Taylor,  11  £zch.  369;  Goodalev.  Tuttle,  29  N.  Y.  451;  Bangor 
r.  Lansil,  51  Me.  521;  Morrill  v.  Hurley,  120  Mass.  99;  Parks  «.  Newbury- 
port,  10  Gray,  28;  Plagjr «.  Worcester,  18  Gray,  601. 

Some  cases  conflict  with  this  rule,  or  at  least  appear  to  do  so.  In  Adams 
t.  Walker,  34  Conn.  466,  the  Supreme  Court  of  Connecticut  decided  that  a 
person  cannot  grade  hia  lot  and  thereby  turn  surface  water  upon  another's 
land  to  prevent  it  from  flowing  into  his  well.  In  Hurdman  e.  North  Eastern 
R.  R.  Co.,  8  C.  P.  D.  168  (see  also  Broden  v.  Saillard,  2  Ch.  D  692,  700),  it 
was  held  that  a  claim  that  rain  water,  by  reason  of  the  defendant  raising  the 
surface  of  its  land  by  earth  deposits,  made  ita  way  through  the  defendant's 
wall  into  the  adjoining  house  of  plaintiff  and  caused  substantial  damaffe, 
disclosed  a  good  cause  of  action^  and  Cotton,  L.  J.»  said  that  ^*  if  anyone,  by 
artificial  erection  on  his  land,  causes  water,  even  though  arising  from  natural 
rainfall  only,  to  pass  into  his  neighbor's  land,  and  thus  substantially  to  in- 
terfere with  his  enjoyment,  he  will  be  liable  to  an  action  at  the  suit  of  him 
who  ia  so  injured." 

In  Cairo,  eta,  R.  R.  Co.  v,  Stevens,  73  Ind.  278,  s.  c,  5  Am.  &  Eng.  R.  R. 
Cas.  58,  it  ia  held  that  the  owner  of  land  may  erect  auch  barriers  as  he  deema 
necessary  to  keep  off  aurface  water  or  overflowing  floods,  coming  from  or 
scross  adjacent  lands;  and  for  any  consequent  repulsion,  turning  aside  or 
heaping  op  of  these  waters  to  the  injury  of  other  lands,  he  is  not  liable.  But 
such  waters  as  ftdl  in  rain  or  snow  upon  his  lands,  or  come  thereon  by  sur- 
face drainage  or  over  contiguous  lands,  he  must  keep  within  his  boundaries, 
or  permit  them  to  flow  off  without  artificial  interference,  unless  within  the 
limits  of  his  land  he  cannot  turn  them  into  a  natural  water  course.     In 
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Hogenson  «.  St.  Paul,  etc.,  R.  R.  Co.,  31  Minn.  224,  8.  c,  14  Am.  &  Eng.H. 
R.  Cas.  291,  it  is  Juld  that  one  landowner  has  no  right,  independent  of  a 
grant,  to  gather  the  surface  waters  on  his  land,  and  by  means  of  ditches  cause 
them  to  flow  upon  land  of  another  where  they  would  not  otherwise  go.  But 
in  O'Connor  c.  Fond  du  Lac,  etc.,  R.  R.  Co.,  9  N.  W.  Repr.  287,  s.  c,  5 
Am.  &  Eng.  R.  R.  Cas.  82,  the  fact  that  a  railway  company  in  constructing 
its  roadbed,  has  filled  up  an  artificial  ditch  on  the  land  of  a  third  person,  by 
which  the  surface  water  was  conducted  from  the  plaintifTs  premises  to  a 
river,  and  has  turned  back  the  water  upon  said  premises,  is  no  ground  of 
action.  / 

For  what  purposes  company  may  acquire  land.    See  Case  o.  Kelly,  18  Am. 
&  Eng.  R.  R.  Cas.  70. 
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V. 

MgCloskey. 

(Advance  Ca$e,  Pennsylvania.    November  9,  1885.) 

The  rule  for  estimating  damages  to  a  landowner,  caused  by  the  construc- 
tion of  a  railroad,  is,  to  inquire :  what  would  the  property,  while  unaffected 
by  the  obstruction,  hare  sold  for,  at  the  time  the  injury  was  committed,  and 
what  would  it  sell  for  as  affected  by  the  injury ;  the  difference  is  the  true 
measure  of  compensasion.  (Schuylkill  Navigation  Co.  v.  Thobum,  7  Serg. 
&  R.,  411,  followed.) 

The  question  involves  a  comparison  of  the  advantages  and  disadvantages 
to  the  landowner,  resulting  from  the  opening  and  operation  of  the  road; 
but  such  advantages  only  as  are  special,  and  such  disadvantages  only  as  are 
actual  and  not  speculative,  are  to  be  considered. 

The  general  increase  in  value  of  property  in  the  neighborhood,  consequent 
upon  the  projected  construction  of  the  road,  cannot  ent^r  into  the  calcula- 
tion. 

Evidence  as  to  the  effect  of  a  railroad  across  a  farm  in  causing  danger  of 
fire,  of  running  over  stock,  etc.,  is  inadmissible. 

Cost  of  fencing  is  not  a  proper  item  of  damages ;  but  the  question  how 
much  the  burden  of  fencing  will  detract  from  the  value  of  the  land  may  be 
considered. 

An  instruction  to  the  jury  to  disregard  the  evidence  of  damages  of  merely 
speculative  character,  not  made  until  after  close  of  argruments,  is  raised  too 
late. 

Erbob  to  the  Common  Pleas  of  Clarion  County,  to  review  a 
judgment  for  plaintiff.     Reversed. 

Tnis  was  a  proceeding  under  the  general  railroad  law  by  Robert 
McCloskey,  defendant  m  error,  against  the  Pittsburgh,  Bradford 
&  Buffalo  R.  R.  Co.,  plaintiff  in  error,  for  the  assessment  of  dam- 
ages alleged  to  have  been  sustained  by  reason  of  the  construction 
of  the  Company's  line  of  road  over  his  land. 

McCloskey  owned  a  tract  of  about  one  hundred  acres  of  land, 
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partly  cleared  and  partly  timber,  sitnate  in  the  northern  part  of 
Clarion  County,  near  the  Forest  County  line,  through  the  north- 
west corner  of  which  the  plaintiff  in  error  constructed  its  line  of 
road.  The  company  being  unable  to  make  any  settlement  or 
agreement  with  mcCloskey,  either  as  to  the  question  of  damages 
or  as  to  the  amount  or  character  of  the  security,  caused  a  bond  to 
be  filed  in  and  approved  by  the  court,  under  the  provisions  of  the 
Act  of  Assembly. 

On  August  29,  1881,  upon  the  petition  of  McCloskejr,  the  court 
appointed  viewera,  selecting  them  from  various  sections  of  the 
county.  The  viewers  filed  their  report  November  14,  1881.  They 
reported  the  amount  of  land  taken  at  one  and  one-sixth  acres,  '*  and 
that  about  one-third  of  the  same  is  cleared  and  cultivated,  and 
about  two-thirds  timber  land ;  that  it  is  ^ood  dry  farm  land  of  good 
quality."  They  further  reported  that  the  land  was  worth  $40  per 
acre,  and  the  amount  taken  altogether  worth  $46.66.  And  tnat 
after  taking  into  consideration  everything  including  timber  de- 
stroyed, and  after  makino^  a  fair  and  just  comparison  of  the  advan- 
tages and  disadvantages,  McCloskey  had  sustained  damages,  includ- 
ing the  value  of  the  land  taken,  to  the  amount  of  $180. 

McCloskey  appealed  from  this  award,  and  the  cause  was  tried 
before  Hon.  Jas.  B.  Neale,  at  the  August  Term,  1884.  The  jury 
returned  a  verdict  for  McCloskey  of  $1,059.12.  A  motion  for  a 
new  trial  having  been  overruled,  this  writ  of  error  was  taken  to 
the  judgment  entered  on  above  verdict. 

Mcffett  cfe  Ro88  for  plaintiff  in  error. 

B.  J.  &  A.  B.  Beia  for  defendant  in  error. 

Clabk,  J. — In  estimating  the  damages  to  a  landowner,  caused  by 
the  construction  of  a  railroad,  the  rule  as  to  the  measure  of  dam- 
ages, declared  by  Judge  Gibson  in  Schuylkill  Naviga- 
tion Company  v.  Thoburn,  7  Serg.  &  R.,  411,  has  ever 
since  been  recognized  and  followed :  "  The  jurors  are  SfiuBuiSr 
to  consider  the  matter  just  as  if  they  were  called  on  to 
value  the  injury  at  the  moment  wh^en  compensation  could  first  be 
demanded  ;  they  are  to  value  the  injury  to  the  property,  without 
reference  to  the  person  of  the  owner,  or  the  actual  state  of  his 
business ;  and  in  aoing  that,  the  only  safe  rule  is,  to  inquire  what 
would.the  property,  unaffected  by  the  obstruction,  have  sold  for  at 
the  time  the  injury  was  committed  ?  What  would  it  have  sold 
for,  as  ^ected  by  the  injury  i  The  difference  is  the  true  measure 
of  compensation." 

The  adjustment  of  this  difference  involves,  in  all  cases,  a  fair  and 
jast  comparison  of  the  advantages  and  disadvantages,  resulting 
from  the  opening  and  opeiKition  of  the  road,  and  the  construction 
of  its  works ;  but  the  advantages  to  be  considered  are  such  only  as 
are  special,  and  the  disadvantages  such  as  are  actual. 
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The  general  appreciation  of  property  in  the  neighborhood,  oon- 
sequent  to  the  projected  conBtruction  of  the  road,  cannot  enter 
into  the  calculation  ;  to  tliis  the  landowner,  whose  lands  have  been 
taken,  is  as  fairly  entitled  as  is  his  neighbor,  whose  possession  and 
enjoyment  have  not  been  disturbed.  The  ^neral  increase  of 
values,  resulting  from  the  growth  of  public  improvements,  rail- 
roads, canals  and  highways,  accrue  to  the  public  benefit,  and  in  the  ' 
computation  of  damages,  the  landowner  cannot  be  charged  there- 
with. The  question  m  each  case,  is  whether  or  not  the  special 
facilities  afforded  by  the  improvement  have  advanced  the  market 
value  of  the  property,  beyond  the  mere  general  appreciation  of 
property  in  the  neighborhood.  Pitts.  &  Lake  Erie  B.  R.  Co.  r. 
Kobinson,  14  Noms,  426. 

So,  also,  on  the  other  hand,  the  disadvantages  must  actual,  not 
DiBia>yAi(TAasa.  speculative ;  they  must  be  such  as  substantially  aiffect 
the  present  market  value  of  the  land. 

As  we  said  in  Hornstein  v.  Atlantic  &  G.  W.  R.  R.  Co.,  1  P.  F. 
S.  90.  '^  It  is  the  business  of  the  viewers,  in  the  first  instance,  and 
on  appeal  of  the  jury,  to  balance  the  advantages  that  are  special, 
against  the  disadvanta^  that  are  actual,  and  with  the  aid  of  what- 
ever testimony  is  laid  before  them,  to  find  out  as  well  as  they  can, 
how  much  less  the  land  would  fetch  in  market  by  reason  of  the 
road ;  and  that  sum,  which  will  i*epresent  what  has  really  been 
taken  away  from  the  owner,  should  be  given  back  in  damages.*' 
Merely  speculative  damages  .cannot  be  allowed.  The  inconveni- 
ence, arising  from  a  division  of  the  property  or  from  increased 
difficulty  of  access ;  the  burden  of  increased  fencing ;  the  ordinary 
danger  from  accidental  fires  to  the  fences,  fields  or  farm  buildings, 
not  resulting  from  negligence ;  and  generally  all  such  matters  as 
owing  to  the  particular  location  of  the  road,  may  affect  the  con- 
venient use  and  future  enjoyment  of  the  property,  are  proper 
matters  for  consideration  ;  but  they  are  to  be  considered  in  com- 
parison with  the  advantages,  only  as  they  afiect  the  market  value 
of  the  land.  The  jury  cannot  include  in  the  verdict  a  fund  to 
cover  the  costs  of  fencing,  or  to  provide  an  indemnity  against 
losses  by  fire,  or  casualties  to  the  cattle  and  stock  upon  the  farm. 
Snch  an  assessment  must  necessarily  be  purely  speculative,  as  the 
matters,  thus  sought  to  be  provided  against,  are  m  their  nature  al- 
together ideal  and  fanciful.  A  rearrangement  of  the  fann  may 
obviate  the  necessity  for  any  increased  fencing ;  its  future  occu- 
pancy may  be  such  as  to  require  none  ;  casualties,  by  fire  or  other- 
wise, may  never  occur ;  and  therefore  the  injury  from  these  canses 
can  only  be  computed,  as  they  affect  the  market  value  of  the  laud. 
For  damages,  occasioned  by  negligent  or  unskilful  management  of 
the  road,  the  company  is  not  liable  in  this  form  of  proceeding,  and 
there  is  no  remedy  in  any  form  for  merely  accidental  injuries, 
especially  for  accidents  which  are  only  anticipated  and  may  never 
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occnr.  The  introdaction  of  steam  and  electricity  into  the  various 
parsnits  and  indnstries  of  the  people,  donbtlees  increases  the  risks 
of  individual  injuries,  but,  as  was  said  in  S.  &  E.  B.  K.  Co.  v. 
Hnmmell,  27  Fa.  St.  99,  ^'  It  is  a  simple  law  of  nature  that  he  who 
lives  in  society  must  take  the  risk  of  those  social  accidents,  which 
society  knows  not  how  to  prevent ;  the  incidental  hazard  must 
stand  as  balanced  by  the  incidental  benefit  of  the  social  state."  The 
estimate  of  a  merely  prospective  injury  can  be  founded  in  no  ra-  ^ 
tional  or  correct  legal  principle,  and  cannot,  therefore,  be  allowed.  i 
If  injuries,  such  as  are  anticipated,  occur,  through  the  negligent 
conduct  of  the  defendant,  they  may  be  afterwards  redressed  in  an- 
other form  of  action;  if  they  occur  by  accidental  means  they 
must  be  borne  without  complaint. 

The  theorv  of  the  charge  of  the  learned  Judge  to  the  jury,  as  to 
the  rules  of  law  governing  the  assessment,  is,  therefore,  in  the  main 
correct,  and  the  7th,  8th  and  9th  assignments  of  error  cannot  be 
sustained. 

In  the  practical  application  of  these  principles,  however,  in  the 
determination  of  questions  raised  at  the  trial,  upon  the  admissibility 
of  certain  portions  of  the  evidence,  and  in  illustration  to  the  jury 
of  the  me&od  by  which  the  damages  were  to  be  computed,  we 
think  the  learned  Judge  erred. 

The  testimony  of  William  Gilfillan  was  clearly  inadmissible,  and 
was,  without  doubt,  damaging  to  the  defendant's  case ;  his  testimony 
was  as  follows : 

Q.  I  want  you  to  state,  from  your  experience,  if  you  have  had 
any  experience,  what  the  effect  of  a  i*ailroad  across  a  farm  is,  as  to 
the  danger  of  fire  and  danger  to  stock?  Inconvenience  of  that 
kind)  Give  us  your  experience  about  that,  if  you  have  had 
experience  f 

A.  My  experience  is,  that  if  my  family,  one  of  them  was  dying 
to-morrow,  we  daren't  all  leave  home ;  yesterday  it  was  on  fire  after 
I  left  there ;  there  is  never  a  week,  scarcely,  but  I  am  on  fire. 

Q.  You  are  living  on  the  same  road  ? 

A.  On  the  same  road. 

This  was  clearly  incompetent ';  it  had  no  possible  connection  with 
the  case  under  consideration  ;  and  the  tendency  of  such  an  extraor- 
dinary statement  undoubtedly  was  to  swell  the  damages  to  an  ex- 
cessive sum.  It  was  a  matter  of  no  consequence  whatever,  what 
the  experience  of  this  witness  was,  as  to  fires  occurring  on  his  own 
farm.  Whether,  from  any  cause,  fires  were  more  likely  to  occur 
there  ;  whether  the  fires  that  did  occur  were  the  result  of  negligence 
or  not ;  whether,  indeed,  his  statements  were  true  or  not,  were 
collateral  issues  which  could  not  be  tried  in  this  case. 

The  testimony  of  Edward  McLaughlin  is  almost  equally  objec- 
tionable ;  it  is  as  follows : 
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Q.  State  from  your  experience,  what  the  danger,  if  any,  would 
be  from  fire  being  commnnicated  to  fences,  timber  and  crops,  in 
the  vicinity  of  the  road,  as  afiEecting  the  market  value  of  the  land! 

A.  The  tire  has  ran  over  my  place  and  burned  some  fences  last 
spring ;  not  even  the  fences  along  the  road,  but  the  fences  away 
from  the  road. 

Q.  By  the  Court :  But  as  affecting  this  piece  of  land,  the  way  it 
is,  what  would  be  the  effect  as  to  the  market  value ;  what  diffei-ence 
would  it  make  ? 

A.  It  would  not  take  a  very  lai'ge  fire  to  kill  some  timber  in  the 
woods,  or  to  bum  hay  or  grain  there. 

Q.  State  from  your  experience  what  the  danger,  if  any,  would 
be  from  fire  communicated  to  fences,  timber,  and  crops,  in  the 
vicinity  of  this  road  ? 

A.  I  could  not  answer,  without  knowing  how  much  damage  it 
would  do.  . 

Q.  I  am  not  asking  the  amount  of  damages ;  I  am  asking,  from 
your  experience,  what  you  know  about  the  danger  there,  that  would 
affect  the  value  of  the  land  ? 

A.  It  would  certainly  affect  it  if  the  fire  would  bum  it. 

Q.  My  question  is :  how  does  the  danger  of  fire  affect  the  market 
value  of  the  land  ?    Does  it  improve  it  or  depreciate  it  ? 

A.  It  would  depreciate  it. 

The  form  of  examination  here  pui*sued  was  well  calculated  to 
elicit  the  answers  given.  The  question  was  as  to  the  market  value 
daxobr  fbom  of  the  land,  and  in  fixing  that,  the  ordinary  danger 
FIHIB8.  from  fires,  for  which  there  was  no  redress  against  the 

company,  was,  with  the  other  disadvantages,  a  proper  subject  of 
consideration  ;  but  it  was  incompetent  for  the  witness  to  state  his 
experience  as  to  his  own  property,  to  furnish  data  from  which  the 
jury  might  anticipate  the  extent  of  the  prospective  injuries  of  the 
plaintiff. 

Nor  do  we  regard  that  portion  of  the  evidence  of  J.  G.  Emins^r, 
set  forth  in  the  2d  assignment,  as  material  to  the  issue.  Whether 
there  was  much  or  little  timber  land  embraced  in  the  plaintiffs 
lines,  was  totally  irrelevant.  The  question  was  as  to  the  value  of 
the  land  taken,  with  the  timber  upon  it ;  and  it  makes  no  difference 
whatever,  whether  the  timber  land  was  proportionate  or  dispropor- 
tionate to  the  cleared  land  ;  the  value  of  the  land  with  the  timber 
upon  it  was  the  test  in  any  event.  The  company  could  not  be 
charged  at  a  fanciful  or  excessive  rate  for  the  timber,  because  there 
was  not  more  than  was  reasonably  required  for  firewood  and  fencing 
on  the  farm.  It  was  clear,  also,  that  the  witness  knew  nothing  as 
to  the  market  value  of  the  land ;  he  said  that  he  did  not,  and  it  was 
improper  to  extort  from  him  the  expression  of  a  mere  opinion  on 
the  subject. 
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Tliecofit  of  fencing,  as  we  have  already  said,  cannot  be  recovered 
as  a  distinct  item  of  damages ;  but  the  question  iiow  con  of  weso- 
ranch  the  burden  of  fencing  will  detract  from  the  value  "**• 
of  the  land,  may  be  considered  by  the  jury.  Del.,  Lack.  &  W.  R. 
E.  Co.  V.  Burson,  11  Week.  N.  Cas.  369 ;  Montour  R.  R.  Co. 
i\  Scott,  11  Week.  N.  Cas.  51. 

We  think  the  charge  of  the  court  is  fairly  open  to  the  criticism 
that  it  is  misleading  on  this  question.  The  computation  made  by 
the  learned  Judge,  oy  way  of  illustrating  the  method  to  be  pursued 
by  the  jury,  it  will  be  readily  observed,  was  not  in  conformity 
with  the  principles  settled  by  the  cases  adjudged  in  this  court,  and 
repeated  in  this  opinion. 

It  was  urged  in  the  argument,  that  the  oonrt  instructed  the  jury 
to  disregard  the  evidence  of  damages  of  a  merely  speculative  char- 
acter ;  but  this  was  not  done  until  after  the  argument  of  counsel 
was  concluded,  and  that  was  too  late. 

The  judgment  is  revereed,  and  a  venire  facias  de  novo  awarded. 

Bearing  upon  the  question:  What  elements  are  proper  to  be  considered  in 
estimating  the  damages  arising  from  the  taking  of  land  for  railway  purposes, 
under  the  right  of  eminent  domain,  we  append  reference  to  a  few  of  the  later 
esses. 

Tire.— The  danger  from  fire  was  a  matter  proper  to  be  taken  into  consid- 
eration by  the  witnesses  in  estimating  the  depreciated  value  of  the  property, 
if,  in  fact,  the  railroad  was  located  so  near  to  the  buildings  as  to  eznose  them 
to  a  real  and  appreciable  danger;  such  a  danger  as  (o  actually  aepreciate 
the  market  value  of  the  property.  Stillman  n.  North.  Pac.,  etc.,  R.  R.  Co., 
26  N.  W.  Rep.,  400,  citing  Colvill  «.  St.  Paul  &  C.  R.  R.  Co.,  19  Minn. 
283  (Gil.  240);  Lehmicke  «.  8t.  Paul,  S.  &  T.  F.  R.  R.  Co.,  19  Minn.  464, 
483  (Gil.  406) ;  Curtis  «.  St.  Paul,  S.  &  T.  P.  R.  R.  Co.,  20  Minn.  28  (Gil.  19). 

Fire;  Danger  from  not  an  Element  of  Damage  In  Condemnation.— But  in 
a  proceeding  to  assess  the  damages  caused  by  the  construction  of  a  railroad, 
the  owner  of  the  land  offered  to  prove  that  the  premises  have  been  endan- 
gered more  or  less  from  fire;  that  on  several  occasions  since  the  road  was 
located  and  in  operation,  the  fence  on  each  side  has  been  on  fire,  and  that 
the  property  is  endangered  by  fire.  HM^  that  the  offer  as  made  was  incom- 
petent, first,  because  there  was  no  attempt  to  show  that  operating  the  road 
hsd  caused  the  fire,  and,  secondly,  because  injuries  sustained  after  a  rail- 
rosd  is  completed  do  not  constitute  elements  of  damage  to  be  assessed  under 
the  Act  of  1849.     Gilmore  n,  Pittsburg,  etc.,  R.  R.  Co.,  104  Pa.  St.  275. 

Crops  Destroyed  by  Railroad  Builders  are  not  Elements  of  Damage  in  Con- 
demnation Proceedings! — The  destruction  of  a  land  owner's  crop  by  reason 
of  his  fencea  being  thrown  down  by  the  builders  of  a  railroad,  and  the  cost 
and  annoyance  of  keeping  the  stock  out  of  his  crop  are  not  proper  elements 
of  damages  in  a  proceeding  for  condemnation  of  the  right  of  way.  They 
are  an  independent  tort.     Springfield,  etc.,  R.  R.  Co.  «.  Henry,  44  Ark.  360. 

Crops;  Injury  to  an  Element  of  Damage  In  Condemnation. — But  where, 
after  the  location  of  a  railroad  through  the  plaintiff's  land,  but  before  bond 
had  been  given  to  secure  damages  and  actual  entry  made,  the  plaintiff 
planted  the  usual  crops,  which  were  destroyed  by  the  construction  of  the 
railroad,  it  was  held  that  the  destruction  of  his  crops  was  an  injury  to  the 
plaintiff,  for  which  he  was  entitled  to  recover.  Gilmore  «.  Pittsburg,  etc., 
R.  R.  Co.,  104  Pa.  St.  275. 
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Tax0t« — ^Evidence  of  the  assessment  of  taxes  upon  the  land  the  year  after 
the  railroad  was  built  is  not  admissible  on  the  issue  of  amount  of  damages. 
Springfield,  etc.,  R.  R.  Co.  o.  Rhea,  44  Ark.  258 ;  Texas,  etc.,  R.  R.  Co.  t. 
Eddy,  42  Ark.,  027. 

Sales  of  Land. — Evidence  of  actual  sales  of  similar  lands  in  the  vicinity  of 
the  land  taken  may  be  rejected  on  the  issue  of  damages,  especially  where 
such  evidence  relates  either  to  sales  not  recent  in  point  of  time,  or  not  adja- 
cent in  place,  or  the  lands  were  not  similarly  situated,  or  the  witness  speaks 
from  rumor.  Great  latitude  is  allowed  the  court  in  admitting  or  rejecting 
such  evidence.  Springfield,  etc.,  R.  R.  Co.  v,  Rhea,  44  Ark.  258.  See  also 
Pittsburg,  etc.,  R.  R.  Co.  u.  Patterson,  107  Pa.  St.,  461. 

Road  as  Built  may  be  Considered  In  Estimating. — Where  the  assess- 
ment of  damages  for  right  of  way  precedes  the  building  of  a  road,  the  pre- 
sumption is  that  it  will  be  built  with  skill  and  proper  precautions.  But  if 
the  road  has  been  completed  through  the  land  at  the  date  of  the  trial,  the 
jury  may  consider  the  state  of  facts  then  existing,  and  from  the  light  of  the 
actual  construction  determine  what  the  damage  has  been,  embracing  all  past, 
present  and  future  damage  which  the  location  of  the  road  may  reasonably 
produce.     Springfield,  etc.,  R.  R.  Co.  v.  Rhea,  44  Ark.  258. 

Damages  for  Overflowing  Land  Recoverable. — ^Damages  for  overflowing 
lands  are  recoverable  iu  condemnation  proceedings.  Springfield,  etc.,  R.  R. 
Co.  V,  Henry,  44  Ark.  860;  Galveston,  etc.,  R.  R.  Co.  v.  Donohoe,  69  Tex. 
128;  9  Am.  &  Eng.  R.  R.  Cas.  287;  Little  Rock,  etc.,  R  R.  Co.  «.  Chap- 
man, 39  Ark.  463;  17  Am.  &  Eng.  R.  R.  Cas.  51. 

Manner  of  Cutting  Landi  etc.,  Considered. — The  manner  in  which  the 
railroad  passing  through  land  cuts  it  up,  the  amount  and  location  of  the 
land  taken,  the  inconvenience  to  the  owner  in  passing  from  one  part  of  his 
field  through  which  it  runs  to  another,  the  absence  of  proper  crossings,  and 
the  overfiowing  of  the  land  caused  by  the  road,  are  all  proper  elements  of 
damages  for  taking  the  right  of  way.  Springfield,  etc.,  R.  R.  Co.  v.  Rhea, 
44  Ark.  258.  .     ^ 

Damage  to  Tenant  for  Land  Taken,  elements  of. — ^In  estimating  the  dam- 
ages payable  to  the  tenants,  it  Is  proper  for  the  jury  to  consider,  as  elements 
of  damage,  the  fact  that  the  location  of  the  railroad  compelled  the  removal 
of  the  business  conducted  by  the  tenants,  and  the  depreciation  in  value  of 
the  leasehold,  and  also  of  the  machinery  and  personal  property  of  the  ten- 
ants used  in  their  business,  consequent  upon  such  removal.  The  difference 
between  the  value  of  the  machinery  in  connection  with  the  business  con- 
ducted on  the  property,  and  its  value  to  be  removed  and  applied  to  the  same 
or  other  use,  is  a  proper  element  of  damage  to  be  considerea  by  the  jury. 

In  estimating  the  damages,  in  such  case,  the  jury  can  include  what  inter- 
est should,  in  their  estimation,  be  added  from  the  time  the  damages  should 
have  been  paid.     Getz  v.  Phila.,  etc.,  R.  R.  Co., .105  Pa.  St.,  547. 

Damages — Landlord  and  Tenant— Apportionment  by  Jury  proper. — In  a 
proceeding  by  landlord  and  tenant  to  get  damages  for  land  taken  by  railway 
company,  it  would  be  proper  for  the  jury,  having  ascertained  the  aggregate 
amount  of  damages  sustained,  to  designate  the  portion  to  which  each  of  the 
parties  in  interest  was  entitled.  Getz  «.  Phila.,  etc.,  R  R  Co.,  105  Pa. 
St.  547. 

Tenants  Damages  for  Land  Taken— Loss  of  Profits  inadmissible  in  evi- 
dence.— ^As  to  the  measure  of  damages,  the  plaintiff  was  properly  allowed 
to  prove  the  value  of  his  leasehold  over  the  rent  paid  therefor,  but  was  then 
permitted  to  say :  *' If  I  had  stayed  on  there,  rather  than  moved  away,  it 
would  have  paid  me  $1,000  a  year." 

ffeldy  that  the  latter  testimony  was  impertinent  matter,  in  the  nature  of  an 
estimate  of  future  profits,  which  should  not  have  been  submitted  to  the  jury. 
Pa.  R.  R.  Co.  t;.  Eby,  107  Pa.  St.  166. 
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The  jui^  cannot  take  into  conaideration  any  supposed  loss  to  the  plaintiff 
of  profits  in  his  business  by  reason  of  the  appropriation  o(  his  property  by 
the  railroad  company.    Pittsburg,  etc.,  R.  R.  Co.  i;.  Patterson,  107  Pa.  St.  461. 

Punitive  Damages  not  allowable  for  entry  on  land,  when. — Although  a  cor- 
poration which  enters  upon  property  without  right  is  liable  for  punitive 
damages,  yet  where  the  jury  are  satisned  that  the  entr^  was  made  in  good 
faith  by  the  corporation,  in  the  belief  that  it  had  the  right  to  do  so,  the  jury 
ihoold  not  impose  such  damages.    Pa.  R.  R.  Ck).  v.  Eby,  107  Pa.  St.  166. 

Ravanal  for  Excessive  Damages. — Where  the  evidence  is  conflicting,  and 
some  of  it  supports  the  verdict,  which  ia  not  in  disregard  of  the  charge  of 
the  court,  and  there  ia  no  reason  to  suspect  the  influence  of  passion  or  preju- 
dice, the  supreme  court  will  not  reverse  the  judgment  of  the  court  below 
becaose  of  excesaiye  damages.  Springfield,  etc.,  R.  R.  Co.  «.  Rhea,  44  Ark. 
258. 

Opiniont — ^A  witness  who  states  that  land,  before  the  construction  of  a 
railroad,  was  worth  $760,  and  afterwards  not  more  than  $50,  nuiy  state  as  his 
reason  for  such  opinion  that  the  land  would  have  been  suitable  for  residence 
purposes.    KcClean  «.  Chicago,  etc.,  R  R.  Co.,  26  N.  W.  Repr.  782. 

Depreciating  Value  of  Abutting  Lots. — Where  a  railroad  track  is  laid 
down  in  a  street  the  abutting  lot-owners  may  recover  damages  for  the  de- 
preciation in  the  value  of  their  property  caused  by  such  apTOopriation  of 
the  street  for  railroad  purposes.  McClean  v.  Chicago,  etc.,  R.  R.  Co.,  26  N. 
W.  Repr.  782. 

Measure  of  Damages  to  Land  Caused  by  Construction  of  Railroad — 
Elements  of  Damage. — See  generally  Lake  Shore  &  M.  S.  R.  R  Co.  d.  Chi- 
cago and  W.  L  R.  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  464,  and  note;  Union 
R.  R.,  etc>.  Go.  o.  Moore,  5  Id.  346,  and  note;  Notes  to  Wilmes  v.  Minne- 
apolis R.  R.  Co.,  10  Am.  A  Eng.  R.  R.  Cas.  165;  note  to  Baltimore,  etc., 
R.  R.  Co.  «.  Fifth  Bap.  Ch.,  11  Id.  15;  Ham  v.  Wisconsin,  I  &  N.  R.  R. 
Co.,  14  Id.  204,  and  note;  Republican  Valley  R.  R.  Co.  o.  Fellers,  20  Id. 
355;  Russel  v.  St.  Paul,  M.  &  M.  R.  R.  Co.,  and  note,*^  20  Id.  191;  McRey- 
Qolds  e.  B.  &  O.  R.  R.  Co.,  14  Id.  172,  and  note ;  California  Southern  R. 
R.  Co.  «.  Colton  Land  and  Water  Co.,  14  Id.  194,  and  note ;  St.  Louis,  etc., 
R.  R.  Co.  17.  Anderson,  17  Id.  97,  and  note ;  Philadelphia,  etc.,  R.  R.  Co.  v. 
Cake,  14  Id.  211,  and  note;  Ontario,  etc.,  R'y  Co.  «.  Taylor,  and  note,  17 
Id.  100;  Kansas  City,  etc.,  R.  R.  Co.  e.  Eregelo,  20  Id.  241,  and  note. 


Dupuis  et  al.j 

V. 

CmoAoo  &  NoBTH  Western  B.  B.  Co. 

(Admjice  OoMy  lUinaia.    yovemiber  14,  1885.) 

« 

The  meaaore  of  damaffes  for  land  taken  is  the  cash  market  value  of  the 
land,  where  it  has  a  market  value. 

The  measure  of  damages  for  lands  damaged  in  the  constructioili  of  a  work 
for  public  use,  but  not  taken,  is  the  difference  between  the  value  of  the  lands 
before  and  after  the  construction  of  the  work. 

If  lands  taken  for  public  uses  were  devoted  to  some  particular  use,  and,  in 
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consequence  of  such  use,  bad  an  intrinsic  value,  the  owner  is  entitled  to  re- 
cover what  the  lands  are  worth  for  the  particular  use  or  purpose  to  which 
they  were  devoted. 

Compensation  must  be  fixed  by  valuation  of  the  property  at  the  date  of  the 
filing  of  the  petition. 

It  may  be  true  that  supposed  profits  arising  from^the  business  carried  on. 
on  the  lands  taken,  are  not  proper  elements  of  damages,  as  declared  in  the 
instruction ;  but  it  is  also  true  that,  in  determining  the  market  value  of  such 
lands,  it  is  proper  for  the  jury  to  consider  the  purposes  for  which  the  lands 
were  used,  whether  they  were  valuable  for  that  use,  and,  in  so  far  as  the  par- 
ticular use  to  which  the  lands  were  or  had  been  appropriated  added  to  their 
market  value,  that  might  be  considered  by  the  jury.  An  instruction  which 
confuses  these  elements,  and  excludes  both,  is  erroneous. 

An  instruction  on  the  measure  of  damages  for  property  taken  for  public 
uses,  which  takes  up  and  directs  the  jury  to  consider  every  element  in  the 
evidence  that  tends  to  decrease  the  value  of  the  property,  and  says  nothing 
whatever  in  regard  to  the  evidence  which  tends  to  prove  that  the  property  \b 
valuable,  is  misleading  and  erroneous. 

The  petitioner  may  show  the  difference  between  the  value  of  the  existing 
improvements  on  the  property  sought  in  condemnation  and  the  value  of  nea 
improvements  of  the  same  kind. 

Appeal  from  Carroll. 

M.  Y.  Johnson  and  J,  M.  Hunter  for  appellant. 

James  8ha/w  and  D,  S.  Berry  for  appellee* 

Craig,  J. — This  was  a  proceeding  in  the  county  court  of  Carroll 
county,  by  the  Chicago  &  North  Wisconsin  R.  R.  Co.,  to  condemn 
certain  lots  in  the  city  of  Savannali  for  right  of  way  and  depot  pnr- 
factb.  poses.     The  defendant  filed  a  cross-petition,  claiming 

that  certain  property  not  actually  taken  was  damaged  by  the  cou- 
etruction  of  the  railroad.  The  jary  impaneled  in  the  cause  ex- 
amined the  premises,  heard  the  evidence,  and  reported  the  compen- 
sation to  be  allowed  the  defendants  for  the  land  taken  and  damaged 
to  be  $2475.  The  court  overruled  a  motion  for  a  new  ti-ial,  and 
entered  a  judgment  of  condemnation,  and  the  defendants  appealed. 

There  is  much  conflict  in  the  evidence  in  regard  to  the  value  of 
the  property  involved,  and  in  view  of  the  conflicting  evidence,  and 
in  view  of  the  fact  that  the  jury  in  person  examined  the  premises, 
we  would  not  be  inclined  to  reverse  the  judgment  if  the  jury  had 
been  properly  instructed  as  to  the  law  of  the  case ;  but  a  part  of 
the  instructions  did  not  state  the  law  coiTectly.  The 
vJ^lm  pSJ  third,  fourth,  fifth,  sixth,  seventh,  tenth,  and  eleventh 
LAUDS TAKwr.  instructious,  given  for  the  petitioner,  are  all  claimed  to 
be  erroneous.  The  third  instruction  directed  the  jury  that  the 
cash  market  value  of  land  taken,  where  it  has  a  market  value,  is 
the  proper  measure  of  damages  for  land  taken ;  and,  as  to  the  land 
damaged,  the  measure  of  damages  is  the  difference  between  the 
vahie  of  the  land  before  and  after  the  construction  of  the  road. 
We  perceive  no  error  in  this  instruction.  Where  the  lands  pro- 
posed to  be  taken  under  the  eminent  domain  law  have  a  market 
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Talae,  the  correct  measure  of  damages  for  lands  taken  is  the  fair 
cash  market  value.  Jacksonville  &  S.  E.  R.  R.  Co.  v.  Walsh,  106 
111.  253  ;  6.  c,  14  Am.  &  Eng.  R.  R.  Cas.  245.  The  fair  market 
value  would  always  give  the  owner  jast  compensation,  and  that  is 
all  he  is  entitled  to  receive  under  the  law.  If  lands  were  devoted  to 
some  particular  use,  and  in  consequence  of  such  use  had  an  intrin- 
sic value,  the  owner  in  such  a  case,  in  oi-der  to  get  just  compensa- 
sation,  would  be  entitled  to  recover  whatever  the  lands  were  worth 
for  the  use  or  purpose  to  which  they  mi^ht  be  devoted.  As  to  that 
part  of  the  instruction  relating  to  lands  dama^d,  it  is  sanctioned 
by  Chicago  &  P.  R.  R.  Co.  v.  Francis,  70  111.  238,  and  Page  v. 
Chicago,  M.  cfe  St.  P.  R.  R.  Co.,  Id.  324,  and  needs  no  further 
discussion. 

The  fourth  instruction,  which  is  also  objected  to,  announces  the 
same  rule,  as  to  the  market  value  of  lands  taken,  as  is  declared  in 
the  third,  and  also  confines  the  right  of  the  owner  in  his  recovery 
to  the  value  at  time  of  filing  the  petition.  In  South  Park  Com'rs 
V,  Dunlevy,  91  111.  49,  it  was  held  in  a  proceeding  to  condenm 
lands  for  public  use,  the  compensation  to  be  paid  must  be  fixed  by 
the  valuation  of  the  property  at  the  date  of  the  filing  of  the  peti- 
tion. The  instruction  was  in  harmony  with  the  rule  laid  down  in 
the  case  cited,  which  we  regard  the  correct  rule  on  the  subject. 

The  petitionei*'s  fifth  instruction  in  substance  directed  the  jury 
that  they  should  not  take  into  consideration  any  profits,  or  supposed 
profits,  realized  from  the  business  earned  on  upon  such  lands  or 
lots,  or  the  probable  character  of  such  business,  or  profits  g^^p^^^y^ 
in  the  future ;  such  profits  are  not  proper  elements  in  -particular 
ascertaining  the  damages  to  which  the  defendants  are 
entitled  in  this  proceeding.  This  instruction  was,  in  our  opinion, 
calculated  to  mislead  the  jury.  It  may  be  true  that  the  profits,  or 
supposed  profits,  arising  from  the  business  was  not  a  proper  ele- 
ment of  damages,  as  declared  in  the  instruction  ;  but  it  will  be  ob- 
served that  the  instruction  does  not  stop  with  profits  or  supposed 
profits,  but  goes  further,  and  informs  the  jury  tnat  they  should  not 
take  into  consideration  the  character  of  the  business  transacted  on 
the  property.  As  said  before,  the  main  inquiry  was  the  fair  mar- 
ket value  of  the  property  to  be  taken  ;  but,  in  arriving  at  a  solu- 
tion of  this  question,  it  was  proper  for  the  jury  to  consider  the 
purposes  for  which  the  lands  were  used,  whether  they  were  adapted 
to  that  particular  use,  whether  the  lands  were  profitable  and  valu- 
able fpr  that  use,  and,  in  so  far  as  the  particular  use  to  which  the 
lands  were  or  had  been  appropriated  added  to  their  market  value, 
that  might  be  considered  oy  the  jury.  If  the  lands  were  valuable 
as  located,  bordering  on  or  near  tne  river,  as  it  is  contended  they 
were,  for  a  saw-mill,  planing-mill,  or  factory  of  any  description,  or 
for  any  other  purpose,  the  testimony  tending  to  prove  such  pur- 
pose was  proper  for  the  consideration  of  the  jury  in  passing  upon 
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the  fair  market  yalae  of  the  property  taken  or  damaged.  This 
view  we  regard  in  harmony  with  tne  rule  declared  in  Jacksonville 
&  S.  E.  R.  R.  Co.  V.  Wakh,  106  HL  253 ;  s.  c,  14  Am.  &  Eng. 
R.  R.  Ca&  345,  which  has  been  cited  as  authority  by  appellee's 
conneel. 

The  sixth  instmction  is  like  the  last  part  of  third,  which  has  al- 
ready been  considered. 

The  seventh  instruction  may  be  correct  in  so  far  as  it  announces 
a  principle  of  law  for  the  government  of  the  jury ;  but,  after  in- 
forming the  jury  that  tliey  should  only  consider  what  the  mill  on  the 
property  was  then  worth,  it  proceeds  to  inform  them  that,  in  esti- 
mating the  value,  they  diould  consider  its  age  and  present  condi- 
tion as  shown  by  the  evidence,  and  their  own  exami- 
pmoH^  Si  nation  of  the  same ;  the  condition   and  value  of  the 
MKHTBOFTAunL  ^^^^^^  adiug,  floors,  and  timbers,  as  to  decay  and  rot- 
tenness ;  the  old-fashioned  and  decayed  condition  of  the  madiin- 
ery ;  the  time  it  has  been  used  and  its  want  of  adaptability  to  manu- 
facturing lumber  in  competition  with  modem  mills;  and  every 
other  condition  of  the  mill  and  its  machineiy  which  the  evidence 
and  observation  of  the  jury  shows  to  decrease  the  present  value 
thereof ;  and  after  considering  all  those  things  the  jury  should  give 
such  compensation,  etc.    The  mill  mentioned  in  the  instruction 
was  on  the  property  which  the  petitioner  desii'ed  to  condemn. 
The  condition  of  the  mill  and  its  value  was  in  dispute ;  much  evi- 
dence in  regard  to  it  was  introduced  by  both  parties.    The  instruc- 
tion takes  up  every  element  in  the  evidence  that  decreases  its 
value,  and  the  jury  are  directed  to  consider  those  facts,  wliile  noth- 
ing whatever  is  said  in  regard  to  the  evidence  which  tends  to  prove 
that  the  mill  is  valuable.    Instructions  of  this  character  have  often 
been  condemned.    The  instmction  could  have  no  other  effect  than 
to  mislead  the  jury  and  bias  their  minds  as  to  the  value  of  the  loill 
in  favor  of  the  petitioner. 

The  ninth  instruction  is  substantially  like  the  last  part  of  th€ 
third,  which  has  been  considered. 

The  eleventh  instruction  is  in  substance  like  the  fifth,  and  ij 
erroneous  for  the  same  reason. 

One  question  was  rai^d  in  regard  to  the  admission  of  evidence 
The  petitioner  asked  one  of  its  witnesses  this  question :  ^^  If  tli 
timbers  and  structure  of  the  mill  were  just  built,  and  the  machin 
ery  of  the  same  style,  but  new,  what  would  be  the  value  of  tb 
property  as  it  now  stands  ?"  The  object  of  the  question  was  t 
show  that  the  mill  was  of  little  or  no  value,  and  we  perceive  i\ 
objection  to  it.  If  the  mill  was  of  an  old  pattern,  and  had  gone  ot 
of  use,  and  on  that  account  was  less  valuaole,  it  was  proper  to  slio^ 
that  fact.  For  the  errors  indicated  the  judgment  will  he  reverse 
and  the  cause  remanded. 
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Damaget  Special  Use  at  HoteU — Where  a  railway  company  stops  up  a 
street  in  which  were  a  house  and  premises  used  as  a  hotel «  whereby  the 
▼alae  thereof  for  using,  selling,  or  letting  as  a  hotel  and  public  house  was 
depreciated,  hdd^  that  the  owner  was  entitled  to  compensation  for  the  depre- 
ciation in  the  special  value  of  the  premises  as  a  hotel  and  public  house.  In 
f0  arbitration,  Wadham  v.  Northeastern  R.  R.  Co.  L.  R.,  14  Q.  B.  Div.  747. 
See  also  Pittsburgh,  etc.,  R.R.  Co.  v.  Paterson,  107  Pa.  St.  461. 

See  note  to  Pittsburgh^  Bradford  and  Buffalo  R.  R  Co.,  ante,  86. 


Chicago  &  Eyanston  K  B.  Oa 

V. 

Blake. 
{Advance  Case^  IlUnoU.    January  22,  1886.) 

In  eminent  domain  proceedings,  where  the  evidence  as  to  the  value  of  the 
land  taken  is  conflicting,  and  the  jury  take  a  view  of  the  luid,  and  then  find 
a  verdict  for  an  amount  larger  than  that  supported  bv  the  evidence  for  the 
petitioner,  and  snuiller  than  that  supported  by  the  evidence  for  the  respond- 
ent, this  court  will  not  disturb  the  verdict. 

Preliminary  proof  of  personaT  knowledge  of  the  witness  as  to  the  value  of 
the  land  in  question,  based  on  actual  sales,  is  not  indispensable.  The  lack  of 
such  acquaintance,  or  absence  of  proof  thereof,  would  go  to  the  weight  rather 
than  to  the  admissibility  of  the  evidence. 

The  plan  of  a  proposed  building,  rendered  impossible  by  the  taking,  would 
be  inadmissible  to  prove  future  probable  profits,  and  so  enhance  the  damages, 
but  would  be  admissible  to  show  the  uses  to  which  the  property  could  be  put. 
It  should  be  limited  to  that  purpose  by  the  court. 

A  strip  of  land  often  has  sreater  value  as  a  part  of  the  large  tract  of  which 
it  is  a  part  than  when  considered  alone,  and  it  is  proper  for  the  court  to  tell 
the  jury,  in  an  eminent  donudn  case,  that  if  they  find  from  the  evidence  that 
such  is  the  case,  then  they  should  allow  such  larger  value  in  assessing  the 
damages. 

An  error  not  injurious  to  the  party  askine  a  reversal  therefor,  e.g.,  a  modi- 
fication of  an  instruction  making  it  more  favorable  to  the  party  asking  re- 
versal therefor,  will  not  be  considered  ground  for  reversal  on  such  request. 

Benefits  from  the  public  improvement,  shared  by  the  property  taken,  in 
common  with  all  other  property  along  the  line  of  the  proposed  improvement, 
cannot  be  set  off  against  the  damages  caused  by  the  improvement. 

Afpbax  from  Cook. 

E.  Walker  for  appellant. 

R,  Hervey  for  appellee. 

MuLKBT,  C.  J. — ^This  proceeding  was  commenced  in  the  county 
court  of  Cook  county  by  the  Chicago  &  Evanston  B.  B.  Co.,  to 
condemn  for  railroad  purposes  a  strip  of  land  50  feet  facts. 

wide,  ofE  of  the  east  side  oi  lot  6,  block  95,  Elston's  addition  to  the 
city  of  Cliicafro.    The  lot  of  which  the  50  feet  condemned  was  a 
28  A.  A  £.  R  Cas.— 7 


98 


CHIOAGO  4fe  EVAN8T0N   R,   R.  CO.  V.  BLAKE. 


part,  is  bounded  by  the  adjoining  lot  on  the  north ;  Chicago  avenne 
on  the  south ;  Larrabee  street  on  the  east ;  and  by  the  Chicago  river 
on  the  west.  The  following  diagram  shows  the  situation  of  the 
property : 


North  Line. 

Has  feet. 
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Bamum  Blake,  the  appellee,  is  owner  of  the  entire  lot.  The 
jury,  after  hearing  the  testimony  of  many  witnesses  on  both  sides, 
and  having  made  a  personal  examination  of  the  premises,  awarded 
as  compensation  the  sum  of  $39,000,  upon  which  award  the  court 
entered  judgment,  and  the  petitioner  appealed  to  this  coui-t 

With  respect  to  the  claim  that  the  damages  are  excessive,  we  see 
no  cause  for  reversing  the  judgment  on  that  ground.  The  wit- 
nesses, as  generally  happens  m  this  class  of  cases,  widely  differed 
both  as  to  the  value  of  the  land  taken  and  the  extent  of  the  dama^ 
to  the  remaining  portion  of  the  lot.  Very  nearly  2l 
of  them,  on  both  sides,  were  real-estate  agents  and 
dealers  in  real  property,  living  and  doing  business  in  the  city,  and 
most,  if  not  all,  swore  they  were  acquainted  with  the  value  of 
property  in  that  locality.  Had  the  jury  disregarded  their  own  ex 
amination  of  the  property,  and  accepted  without  qualification,  the 
opinions  and  theory  of  the  witnesses  for  the  respondent,  the  compen- 
sation and  damages  awarded  would  have  been  increased  by  thou- 
sands of  dollars.  On  the  other  hand,  had  they  simply  accepted 
the  theory  and  opinions  of  the  petitioner's  witnesses,  the  amount 
found  by  them  would  have  been  greatly  diminished.  So  it  is  clear 
the  jury  must  have  exercised  their  own  judgment  in  the  matter 


I 
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In  such  a  diversity  of  opinion  and  conflict  of  testimony  we  are  aware 
of  no  rale  or  principle  that  would  authorize  us  to  interpose  on  the 
gronnd  the  evidence  does  not  snpport  the  verdict,  especially  as  it 
may  reasonably  be  supposed  their  verdict  is  based,  at  least  to  some 
extent,  upon  their  own  examination  of  the  property.    The  point  is 
made  that  the  court  erred  in  permitting  respondent's  witnesses  to 
testify  at  all,  for  the  alleged  reason  that  they  did  not,  in  a  prelimi- 
nary examination  before  the  court,  furnish  satisfactory  ^^^^ 
evidence  of  their  knowledge  of  the  market  value  of  ▼Sui' 
property  in  that  locality  as  based  on  actual  sales.     This  point  is 
clearly  not  well  taken.    Even  admitting  the  court,  in  an  extreme 
case,  would  have  the  ri^ht  to  exclude  a  witness  on  the  ground  of  in- 
competence, where  he  nad  had  no  opportunities  at  all  to  obtain  such 
information  as  would  enable  him  to  form  an  intelligent  opinion  on 
the  question  of  value,  about  which  we  express  no  opmion,  there  was 
clearly  no  ground  for  the  application  of  such  a  rule  in  this  case.     So 
far  as  this  case  isconcemea,  whatever  there  is  in  the  objection  goes 
to  the  value  of  the  testimony  rather  than  to  its  competency.     It  is 
the  uniform  practice  of  the  courts  to  admit  such  evioence,  and  it  is 
stated  in  Lawson's  work  on  opinion  and  expert  evidence,  that  there 
is  but  one  State  in  the  Union  where  such  evidence  is  not  received. 
It  would  certainly  be  a  startling  announcement  to  go  out  to  the  pro- 
fession that  this  court  had  reversed  a  judgment  in  a  condemnation 
case  in  Chicago,  because  the  trial  court  had  permitted  a  number  of 
resident  real-estate  dealers  to  give  their  opinions  as  to  the  value  of 
the  land  taken,  without  requiring  them  to  first  satisfy  the  court 
that  their  opinions  on  thesuoject  were  based  upon  their  knowledge 
of  actual  sales  in  that  locality.    While  such  Knowledge  is  always 
desirable,  it  is  \>j  no  means  a  test  of  a  witness'  competency.     Nor 
is  it,  in  many  cases,  the  chief  element  in  determining  the  weight 
or  value  of  a  witness'  testimony  when  given.    The  uses  and  capa- 
bilities of  a  particular  property,  the  prices  at  which  like  property 
in  the  neighborhood  is  held  or  offered,  knowledge  or  observation  of 
the  growth  and  development  of  town  and.cities,  a  general  knowl- 
edge of  trade 'and  business  and  of  the  commercial  advantages  or 
prospects  of  the  place  where  the  property  is  situated,  are  all  matters 
more  or  less  taken  into  account  oy  the  mtelligent  witness  in  form- 
ing his  opinion  as  to  the  value  of  a  particular  piece  of  property. 

It  is  also  urged  that  the  court  errM  in  permitting  the  respondent 
to  exhibit  be:&re  the  jury  the  plans  of  a  certain  structure  he  had 
contemplated  for  a  number  of  years  past  erecting  on  the  premises. 
Whether  evidence  of  this  kind  is  proper  or  improper  depends  en- 
tirely upon  the  purpose  for  which  it  is  offered,  and  to  ^^ 
which  it  is  limited  by  the  court.  If  the  object  of  such  roam  wilmS 
evidence  is  to  enhance  the  damag^ee  by  showing  such  a  ^■^°*■"^■• 
structure  would  be  a  profitable  investment,  the  testimonv  would 
clearly  be  inadmissible.    If,  on  the  other  hand,  it  is  offerea  merely 
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as  an  illaetration  of  one  of  the  nses  to  \^'hicli  the  property  is 
adapted  ;  or  in  other  words,  by  way  of  showing  the  capabilities  of 
the  property,  and  it  is  expressly  limited  by  the  court  to  such  object- 
as  was  the  case  here — there  will  be  no  error  in  admitting  it.  Tlie 
practice,  however,  of  introducing  such  evidence  should  not  be  en- 
couraged, as  there  is  generally  more  or  less  daneer  of  its  being  mis- 
understood by  the  jury.  But  the  purpose  of  the  testimony  in  this 
case  was  so  clearly  and  repeatedly  stated  by  the  court,  that  it  is 
almost  impossible  there  could  have  been  any  misapprehension  in 
respect  to  it,  and  consequently  there  was  no  error  in  admitting  it. 

Kespondeut  asked  tne  court  to  give  the  jury  the  following 
instructions  : 

"  Third, — If  the  jury  find  from  the  evidence  that  the  part  of 
the  lot  proposed  to  be  taken  in  this  case,  is  of  greater  value  when 
considered  as  a  part  of  the  entire  lot,  than  it  would  be  as  a  separate 
valot  of  fakt  ^^^  distinct  piece  of  property,  entirely  disconnected 
OF  LOT.  from  the  resiaue  of  the  lot,  then  the  jury,  in  order  to 

make  the  owner  of  the  lot  just  compensation  for  the  part  of  tlie 
lot  taken,  may  allow  to  him  tne  fair  cash  or  mai'ket  value  of  the 
part  of  the  lot  taken,  when  considered  in  its  relations  to  and  as  a 
part  of  the  entire  lot,  and  not  simply  what  may  appear  to  be  its 
value  as  a  separate  and  distinct  piece  of  property,  entirely  discon- 
nected from  the  i*esidue  of  the  lot." 

— Which  the  court  refused  to*  do,  but  modified  the  same  by  adding 
the  following : 

"  But  in  the  event  of  the  jury  giving  a  greater  value  for  the  part 
of  the  lot  taken,  by  reason  of  its  being  a  part  of  an  entire  lot,  tlien, 
in  assessing  damages,  if  any,  to  the  residue  of  tlie  lot  not  taken,  the 
jury  should  not  estimate  that  greater  value  riven  to* the  part  of  t\ie 
lot  taken  by  reason  of  its  connection  with  tne  balance  of  the  lot.'* 

And  then  gave  the  instruction,  as  modified,  to  the  juiy,  to  the 
giving  of  which  the  petitioner  excepted.  The  instruction,  as  origi- 
nally drawn,  contained  a  clear,  accurate  statement  of  the  law,  and 
should  have  been  given  as  asked.  It,  in  effect,  told  the  jury  thai 
if  there  was  a  di&rence  in  the  value  of  the  land*  sought  to  he 
condemned,  when  considered  as  a  part  of  the  lot  from  which  it  waj 
taken,  and  when  considered  as  a  distinct  and  separate  property,  th( 
higher  or  greater  value  should  control  or  be  allowed.  So  far,  \^( 
think,  there  can  be  no  question  as  to  the  correctness  of  the  instruc 
tion.  If,  therefore,  there  is  any  error  in  the  instruction,  as  givers 
it  arises  from  the  modification  of  it  by  the  court.  As  wc  uudei 
stand  the  modification  it  tells  the  jury,  in  effect,  that  in  asseesim 
the  damages  to  the  part  of  the  lot  not  taken,  if  any  such  damage 
are  allowed,  they  are  not  to  include  in  the  assessment  the  differenc 
between  the  higher  and  the  lower  value  of  the  part  of  the  l<>t  talcc 
as  contemplated  by  the  instruction,  should  any  sufth  differenc 
exist.     Or,  more  plainly  yet,  it  tells  the  jury  that,  in  assess! i\cr  \\ 
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damages,  they  should  not  include  any  part  of  the  compensation 
allowed  for  the  land  actually  taken.  While  we  think  this  was 
unnecessary,  and  was  doubtless  the  result  of  extraordinary  caution 
on  the  part  of  the  trial  judge,  yet  we  see  nothing  in  it  of  which  the 
appellant  has  the  right  to  complain,  as  the  modification  was  clearly 
in  its  interest.  If  the  objection  came  from  the  other  side,  there 
might  be  some  apparent  force  in  the  claim  that  it  was  '^confusing." 

The  sixth  instruction  for  respondent  is  also  complained  of.    K  is 
as  follows : 

^^  Sixth. — ^Under  the  law  of  this  State  no  benefits  or  advantages 
which  may  accrue  to  lands  or  property  in  common  with  all  other 
property  along  the  line  of  the  proposed  railroad,  by  8.,  <„,  or 
reason  of  the  construction  and  operation  of  such  rail-  ""■"™- 
road,  can  be  lawfully  set  off  against  or  deducted  from  a  just  com- 
pensation for  the  value  of  the  property  taken  and  damaged  by  such 
proposed  railroad,  as  the  same  may  appear  from  the  evidence." 

In  Page  v.  Chicago,  M.  &  St.  r.  Ry.  Co.,  70  111.  324,  an  instruc- 
tion substantially  the  same  as  this  was  approved.  The  only  objec- 
tion urged  to  it  is  that  it  is  not  expressly  limited  to  the  value  of  the 
property  taken.  We  think  this  is  hypercritical  and  affords  no 
ground  for  a  reversal.  Even  conceding  the  instruction  vicious  in 
the  respect  claimed,  which  we  do  not,  appellant's  fourth  instruction 
clearlv  covers  it. 

Judgment  affirmed. 

Opinion  Evidence  In  Assessing  Value  of  Land. — See  P.  &  L.  £.  R.  R.  Co. 
V.  Robinson,  1  Am.  &  Eng.  R.  R.  Cas.  1 ;  Ejinsas  Cent.  R  R.  Go.  v.  Allen,  5 
Id.  862;  Fremont,  etc.,  R.  R.  Co.  v.  Whalen,  0  Id.  864;  Sherman  v.  St.  Paul 
M.  A  M.  R.  R.  Co.,  10  Id.  198;  Indianapolis,  etc.,  R.R.  Co.  v.  Pugh,  10  Id. 
196;  Republican  Valley  R.  R.  Co.  9.  Arnold,  10  Id.  196;  Burlington  &  M. 
R.  R.  Co.  V.  Schluntz,  14  Id.  182,  and  notes. 

Plan  of  Proposed  Building  Inadmissible  to  Prove  Future  Profits.— See 
Scott  «.  Indianapolis  R.  R.  Co.,  10  Am.  &  En^.  R.  R.  Cas.  189. 

Value  of  Land  Greater  as  part  of  Tractthan  Alone.— See  Wilmes  v.  Minnea- 
poiis  &  N.  W.  R.  R.  Co.,  10  Am.  &  Eug.  R.  R.  Cas.  161,  and  notes  to  same; 
K.  C.  £.  &  S.R.  R.  Co.  V.  Merrill,  2  Id.  485 ;  Fremont,  etc.,  R.  R.  Co.  «.  Lamb, 
5  Id.  867;  Atchison,  etc.,  R.  R.  Co.  «.  Gough,  10  Id.  151;  Reiser  o.  Atchison, 
Union  D.  &  R  R  Co.,  10  Id.  155;  Blue  Earth  Co.  v.  St.  Paul,  etc.  RR.  Co., 
10  Id.  209;  B.  &  O.  R  R  Co. «  P.  W.  &  K.  R  R  Co.,  10  Id.  444 ;  McReynolds 
r.  Burlington  &  O.  R.  R.  Co.,  14  Id.  172,  and  notes;  Ham  o.  Wisconsin,  etc., 
R.  R  Co.,  14  Id.  402;  Hooper  y.  Savannah,  etc.,  R  R  Co.,  14  Id.  256;  St. 
Louis,  etc,  R.  R.  Co.  v,  Anaerson,  17  Id.  07;  Washburn  v.  Milwaukee,  etc., 
R  R  Co.,  20  Id.  225. 
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Texas  anb  Pacific  R.  R  Co. 

V. 

Hays. 
{AdfMmoe  Ctue.    Teixu,  Nov.  4, 18S5.) 

Where  suit  by  trespass  to  try  title  is  brought  against  a  railroad  company 
for  land  over  which  it  claims  an  easement,  m  which  judgment  is  renaered 
for  the  landowner,  and  subsequently  proceedings  to  condemn  the  right  oi 
way  are  instituted,  the  measure  of  damages  is  the  Talue  of  the  land  at  the 
time  it  was  taken,  which  does  not  include  the  value  of  Uie  improyements 
placed  thereon  by  the  railroad. 

Appeal  from  Wood  County. 
Whittaker  <&  Boiiner  for  appellant 
B.  B.  Hart  for  appellee. 

Whttb,  p.  J.— This  is  an  appeal  from  a  judgment  of  the 
County  Court  of  Wood  county  assessing  damages  to  the  owner. 
Facts.  appellee  herein,  upon  proceedings  had  at  the  inetance 

and  for  the  benefit  of  the  railroad  company  to  condemn  its  right  of 
way  through  the  Mary  Monteith  survey. 

The  railroad  company  entered  upon,  took  possession  of,  and 
bnilt  its  road  through  said  tract  of  land  in  1873,  without  condemn- 
ing, or  taking  any  steps  to  condemn,  its  right  of  way.  The  ownei-s 
at  that  time  were  non-residents  of  the  county.  There  is  no  evi- 
dence that  they  ever  at  any  time  did,  or  did  not,  have  notice  of  the 
entry  upon,  and  appropriation  of,  their  land  by  the  railroad  com- 
pany ;  they  never  made  any  objection  to  such  entry  and  appro- 
priation. 

Ei^ht  years  after  the  road  had  been  constructed,  and  during 
which  time  it  had  continuously  used  the  same  across  said  tract  of 
land,   appellee  Hays,   in  1881,  became  the   owner  by  purchase. 
Shortly  tnereafter,  in  1882,  he  brought  an  action  of  trespass  to  try 
title  against  the  railroad  for  the  portion  of  the  land  held,  used  and 
occupied  by  it  as  a  right  of  way.     In  the  District  Court  judgment 
was  rendered  for  the  company.     Hays  appealed  to  the  Supreme 
Court,  and  that  court,  at  its  Tyler  term,  to-wit :  on  October  14, 18S4. 
reversed  the  judgment  of  the  District  Court  and  rendered  a  judg- 
ment in  favor  of  Hays  for  the  land  described,  costs  of  court,  and 
that  he  have  his  writ  of  possession  for  said  laud.    See  Hays  i;.  T. 
&  P.  E.  R.  Co.,  62  Texas,  397. 

Amongst  other  things  it  was  held  by  the  Supreme  Court  in  thai 
case  that  ^^  in  a  suit  between  the  owner  of  the  soil  and  a  railway  com 

£any  whose  title  to  an  easement  is  without  foundation,  and  whicl 
I  a  trespasser,  the  owner  is  entitled  to  dispossess  the  latter  alto 
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gether;"  that  trespass  to  try  title  was  the  appropriate  remedy,  and 
the  fact  ^Hhat  a  railroad  company  as  a  trespasser  occupied  land 
long  before  the  plaintiff  purchased  will  not  anect  his  right  to  sue, 
nor  will  it  make  the  right  of  way  over  the  laud  for  ten  years  bar 
hie  recovery.'' 

Fifteen  days  after  this  judgment  was  rendered  in  favor  of  Hays 
in  the  Supreme  Court,  the  railroad  company,  through  its  attorneys, 
filed  its  petition  in  the  County  Court  to  have  the  said  right  of  way 
through  said  land  condemned  for  its  use.  Commissioners  were 
duly  appointed  to  assess  the  damages,  and  they  assessed  the  dam- 
ages due  Hays  from  the  railroad  company  at  $8350 ;  being  $8250, 
value  of  the  railway  track,  and  $100,  value  of  thirty-three  acres, 
condemned  as  right  of  way. 

To  this  award  the  railroad  company  filed  objections  upon  the 
ground  that  the  damages  wei*e  excessive ;  that  Havs  was  not  en- 
titled, as  part  of  his  damages,  to  the  value  of  the  railway  track  and 
improvements  built  upon  the  land  by  the  railroad  company,  but 
that  even  if  the  railroad  company  was  a  trespasser,  yet  under  the 
circumstances  the  just  measure  oi  compensation  due  Hays  would 
be  the  value  of  the  land  when  appropriated  by  the  company,  and 
the  injury  or  the  diminution  in  the  value  thereby  caused  to  the 
contiguous  lands,  and  that  the  recovery  of  Hays  should  be  limited 
to  such  amount.  In  reply.  Hays,  in  substance,  pleaded  that  the 
land  and  improvements  thereon  when  these  condemnation  proceed- 
ings were  commenced  was  worth  $10,000 ;  that  the  award  was  not 
excessive,  and  that  the  mattera  set  up  as  exceptions  to  the  award 
by  the  railroad  company  were  res  adjvdicata  under  the  decision 
and  judgment  of  the  Supreme  Court. 

On  a  Hearing  the  County  Court  rendered  judgment  in  conform- 
ity with  the  award  of  the  commissioners ;  that  is,  that  Hays  should 
recover  as  his  damages  the  sum  of  $8350,  with  8  per  cent  interest 
per  annum  and  costs. 

In  rendering  this  judgment  the  judge  filed  his  written  conclu- 
sions of  law,  as  follows:  "  1.  That  the  true  measure  of  damages  in 
condemning  the  right  of  way  as  it  now  stands,  is  the  value  of  all  im- 
provements made  upon  the  land  by  the  railroad  company  and  the 
actual  original  value  of  the  land  condemned  as  it  stood  before  the 
railroad  company  entered  upon  the  same. 

"  2.  That  the  right  of  the  railroad  company  to  condemn  under 
the  statute,  and  thereby  avoid  the  measure  of  damages  above  laid 
down,  ceased  to  exist  when  C.  S.  Hays  recovered  tne  land  in  his 
suit  of  trespass  to  try  title  against  said  railway  company  now  seek- 
ing to  condemn. 

"8.  That  the  plea  of  res  ac^udicata  is  fully  sustained  by  the 
evidence,  and  that  the  record  of  commissioners  appointed  to  con- 
demn should  be  sustained,  ^ving  C.  S.  Hays  $8250,  value  of  im- 
provements, and  $100  actual  value  of  land." 
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We  have  thus  stated  f ally  the  facts  pertaining  to  the  judgment 
here  appealed  from,  and  which  we  are  asked  by  the  railroad  com- 
pany to  reverse  and  render.  Let  us  first  notice  the  plea  of  r^  ad- 
^  judicata  which  tlie  lower  court  finds  to  have  been  fully 
sustained.  Touching  directly  upon  this  subject  the 
doctrine  announced  and  the  full  extent  to  which  it  was  announced 
bv  the  Supreme  Court  in  Hays  v.  Texas  &  Pacific  R.  B.  (62 
Texas,  397),  was  that  a  party  in  possession  of  another's  land  claim- 
ing an  easement,  is  a  trespasser  if  his  claim  is  without  foundation. 
If  in  a  suit  by  the  owner  of  the  soil  the  plaintiff  shows  title  to  the 
land  and  the  defendant  to  the  easement,  the  plaintiff  recovers  sub- 
ject to  the  right  of  the  defendant  to  enjoy  the  easement.  If  the 
defendant  shows  no  title  of  this  character  the  owner  of  the  land 
dispossesses  him  altogether." 

Kow,  whilst  we  admit  that  this  rule  gave  to  the  owner  the  title 
to  the  easement  on  right  of  way  which  the  railroad  wafi  using  as  a 
mere  trespasser  without  title  in  the  soil,  we  do  not  understand  that 
the  fixtures — that  is, 'the  superstructure  placed  by  the  railroad, 
without  authority  upon  the  easement  or  right  of  .way — was  part  of 
the  same,  and  that  the  companv  could  and  should  be  dispossessed 
of  that  by  the  owner  recovenng  title  and  possession  of  his  soil. 
That  was  not  a  question  involved  in  the  decision  of  the  case  as  pre- 
sented to  the  Supreme  Court. 

The  general  rule  is  that  fixtui*es  once  annexed  to  the  freehold  be- 
come .part  of  the  realty.  Sut  to  this  rule  there  are  exceptions,  as 
for  instance,  where  there  is  a  manifest  intention  to  use 
the  fixture  in  some  employment  distinct  from  that  of 
the  occupant  of  the  real  estate.  Bouvier's  Law  Die., 
title  "  Fixture ;"  citing  3  East  38 ;  and  4  Watts,  330 ;  2  Peters, 
137 ;  30  Md.  347. 

Mr.  Pierce,  in  his  standard  work  on  railroads,  discussing  im- 
provements made  by  a  railroad  during  an  illegal  possession  of  land, 
says :  "  The  laying  of  the  rails  on  similar  structures  differs  essen- 
tially from  the  ordinary  transaction  of  placing  fixtures  on  real 
estate,  and  is  not  governed  by  the  same  rules."  Pierce  on  B.  B., 
p.  219. 

It  certainly  is  by  law  made  the  duty  of  a  railroad  company  seek- 
ing to  take  and  appropriate  the  lands  of  the  citizen  to  its  own  use 
coMPsraATioif  ^  ascertain  in  the  mode,  and  as  provided  by  law,  the 
MUBT  PRTCBDK  compcusation  to  which  the  owner  is  entitled,  and  to 
make  payment  of  such  compensation  before  invading 
and  occupying  the  premises.  Failing  to  do  this,  the  company  is 
unquestionabfy  a  trespasser.  But  though  such  is  his  status  in  the 
eye  of  the  law,  yet,  as  was  said  by  Chief  Justice  Bricket,  in  Jones 
V.  N.  O.  &  Selma  E.  R  Co.,  70  Ala.  227 ;  s.  c,  14  Am.  &  Eng. 
B.  E.  Cas.  217,  "  the  neglect  of  the  duty,  the  wrongful  entry 
and  possession  does  not  preclude  the  appellee  (railroad)  from  re- 
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sorting  snbeequentl J  to  the  appropriate  pi-oceedings  for  the  acqui- 
dtion  of  the  lands,  and  of  consequence  availing  itself  of  all  the 
stmctnres  it  may  have  placed  thereon.  Justice  v.  N.  V.  R.  E. 
Co.,  87  Pa,  St.  28 ;  Secombe  t;.  Railroad  Co.,  23  Wall.  108. 

Though  the  appellee  was  a  trespasser  bv  reason  of  the  neglect 
to  pursue  the  proper  remedy  for  acquiring  the  land — acquiring  Siem 
without  the  consent  of  the  owner — there  is  in  the  right  continuing 
in  him  to  pursue  the  remedy  rendering  the  possession  rightful,  and 
by  which  title  may  be  acquired,  a  plain  distinction  between  the 
appellee  and  a  common  trespasser.  ...  A  distinguishing  fact  is, 
the  structures  of  the  appellee  were  dedicated  npt  to  the  use  and 
enioyment  of  the  freehold  but  to  public  uses,  which  are  the  con- 
sideration for  the  grant  to  appellee  of  corporate  franchises  and  of 
the  right  in  the  exercise  of  tliese  franchises  to  take  and  aoprom'iate 
private  property.  Justice  v.  N.  V.  R.  R.  Co.  supra;  N.  C.  K.R. 
Co.  V.  Canton,  30  Md.  847 ;  Morgan  v.  C.  &  N.  K  R.  Co.,  39  Mich. 
575;  Lyon  v.  G.  B.  &  M.  R.  R.  Co.,  42  Wise.  638. 

These  elements  of  the  case  distin^ish  it  from  that  of  the  tres- 
passer entering  upon  lands,  fixing  chattels  to  the  freehold  for  its 
use  and  enjoyment,  which  he  must  intend  to  convert  into  realty, 
and  which,  following  the  title  to  the  soil  as  one  of  its  incidents, 

r3  to  the  proprietor.  Bee  same  case  reported  in  14  Am.  &  Eng. 
R.  Cas.  p.  217. 

Justice  V.  Nesquehoning  Yallev  R.  R.  Co.  is  the  leading  case 
upon  the  question.  In  that  case  the  doctrine  held  was  that  ^'  where 
a  railroad  company  was  a  trespasser,  and  its  entiy  upon  land  not  in 
conformity  with  law,  these  irregular  proceedings  dicl  not  operate  as 
a  dedication  to  the  landowners  of  tlie  property  of  the  company 
placed  upon  the  land  so  as  to  entitle  said  landowner  to  include  said 
property  in  an  assessment  of  damages  under  the  railroad  law,  and 
recover  their  value  as  an  accession  to  the  value  of  the  land  taken 
by  the  company."    87  Pa.  St.  28. 

In  Morean  v.  Chicago  &  Nortwestern  R.  R.  Co.,  39  Mich.  675, 
it  was  held :  ^^  In  assessing  damages,  work  already  done  by  the  rail- 
road company  upon  the  land  cannot  be  regarded  as  part  of  the 
realty  for  the  purpose  of  increasing  the  damages.^' 

In  Groes  v.Bt.  Taul  &  Pacific  K.  R.  Co.  (26  Minn.  66),  it  was 
held  that  though  the  railroad  was  a  trespasser  because  entering 
under  a  void  charter,  and  whatever  it  affixed  to  the  soil  became  a 
part  of,  and  strictly  belonged  to,  the  owner  of  the  soil,  yet,  as  in 
these  condemnation  proceedings,  the  question  is  what  is  fair,  just 
and  eqaitable  compensation  to  be  paid  to  the  owner  for  taking  the 
land,  and  damages  arising  for  taking  the  same,  such  owner  is  not 
entitled  to  have  included  as  part  oi  such  compensation  the  value 
added  to  the  land  by  the  roadbed,  ties,  rails,  etc.,  placed  on  it  by  the 
defendant.^' 

As  ann<mnced  by  our  own   Supreme  Court  the  rule  in  such 
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cases,  as  to  the  measare  of  damages,  is :  "  Whei'e  ^  railroad  com- 
pany apprcmriates  a  portion  of  the  land  of  another  in  the  con- 
stmctiou  01  its  road  thereon,  without  resorting  to  the  istatutory 
methods  of  ascertaining  tlie  damages  (Rev.  Stats,  art.  4195),  the 
me^ai-e  of  damages  for  the  appropriation  is  the  value  of  the  land 
on  the  day  it  was  taken,  and  that  amount  to  be  increased  or  di- 
minished, as  the  remainder  of  the  track  has  been  injured  or  bene- 
fited by  the  appropriation  of  the  part  used  in  the  construction  of 
the  road."     T.  &  S.  L.  R.  R.  Co.  v.  Matthews,  60  Texas,  215. 

In  the  light  of  these  authorities  our  conclusion  is  that  in  this 
yalub  or  KAii^  case  it  was  error  to  give  appellee  Hays  as  part  of  his 
wwTB  BOT**IEi  damages,  the  $8250,  the  value  of  the  railroad  track  and 
AOM.  ^  °^'  improvements,  they  not  being  such  fixtures  as  would 
pass  to  the  owners  as  part  of  the  realty  in  his  recovery  of  title  and 
possession  in  his  action  of  trespass  to  try  title,  nor  was  his  right  to 
such  improvements  adjudicated  in  that  action. 

Such  being  our  opinion,  the  judgment  appealed  from  will  here- 
vei^sed,  and  inasmuch  as  we  find  in  the  record  an  agreement  of 
parties  contained  in  the  statement  of  facts,  to  the  effect  that  in  case 
said  judgment  should  be  reversed  on  this  appeal,  then  the  damages 
to  which  appellee  Hays  would  be  legally  entitled,  would  be  in 
amount  the  sum  of  $500,  judgment  will  here  be,  and  is  rendered  in 
his  favor  against  the  railroad  company  for  $500  and  costs. 

Reversed  and  remanded. 

Improvements  Wrongfully  Placed  on  Land  by  Railroad  Company  Cannot 
be  Considered  as  Increasing  Damages  for  Taking  Land. — On  this  subject 
see  Toiedo,  etc.,  K.  R.  Co.  v,  DuDlap,  5  Am.  &  £ng.  R.  R.  Cas.  878;  Hous- 
ton, etc.,  R.  R.  Co.  V.  Adams,  20  Am.  &  £ng.  R.  R.  Cas.  246 ;  California  8o. 
R.  R.  Co.  V.  Southern  Pac.  R.  R.  Co.,  20  Id.  309;  Jones  «.  New  Orleans  and 
Selma  R.  R.  Co.,  14  Id.  217. 

Value  of  Improvements  put  Upon  Land  by  Railway  Company — When  to 
be  Qiven  as  Damages. — The  principal  caseaa  well  as  the  weight  of  authority 
leave  it  well  settled  that  where  a  railway  company  enters  upon  land  under 
proceedings  to  condemn  it  or  under  color  of  title,  which  are  afterwards  de- 
clared  void,  if  it  subsequently  takes  the  same,  under  valid  proceedings,  the 
owner  of  the  land  is  not  entitled  to  have  the  value  of  any  improvements  as- 
sessed to  him  as  damages  for  such  taking.  He  is  only  entitled  to  the  value 
of  the  land  irrespective  of  such  improvements.  Emerson  e.  Western  Union 
R.  R.  Co.,  75  III.  176;  California  Pacific  R.  R.  Co.  «.  Armstrong,  46  Cal.  85; 
Mitchell  e.  Illinois  &  St.  L.  R.  R  Co.,  85  III.  566 ;  North  Hudson  R.  R.  Co. 
V.  Booraem,  1  Stewart  (N.  J.),  450;  Price  e.  Weehawken  Ferry  Co.,  4  Stew. 
(N.  J.),  31;  Justice  e.  Nesquchoning  Valley  R.  R  Co.,  87  Pa.  St.  28. 

However,  it  has  been  held  that  where  the  entry  of  the  railroad  company  was 
altogether  wrongful  and  tortious,  the  landowner  is  entitled  to  have  the 
value  of  the  improvements  assessed  to  him  as  damages,  where  a  railroad 
company  had,  without  the  consent  of  the  owner  and  without  color  of  title, 
entered  upon  land  and  occupied  the  same,  buildinga  depot  and  hotel  thereon, 
and  afterwards  seeks  to  appropriate  the  land  under  the  authority  of  lavr,  thi 
value  of  the  land  at  the  time  of  the  legal  appropriation,  with  the  improve 
ments  thereon,  was  held  to  constitute  the  amount  for  which  the  com  pan  i 
is  liable  to  the  owner  of  the  land.    Graham  v.  Connersville  &N.  C.  R  R,  Co. 
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36  lod  463,  in  which  the  court  say:  ^*  We  are  clearly  of  the  opinion  that 
the  inqniry  should  relate  to  the  time  when  the  company  proceeded  to  ap-^ 
propriate  the  lots  or  use  them,  and  not  to  the  time  when  the  company,  witn-' 
oat  right  or  legal  authority,  took  possession  of  them.  It  may  be  conceded 
that  a  railroad  corporation  has  the  right,  without  a  previous  assessment  of 
damages,  to  enter  upon  lands  belonging  to  another  person,  and  make  sur- 
yeys  with  a  view  to  a  location  of  its  road ;  but  it  cannot  be  that  such  a  com- 
pany can  legally  go  upon  the  lands  of  another  and  take  and  hold  possession 
thereof,  and  construct  its  road  and  erect  buildings  thereon,  without  first 
haying  acquired  the  right  to  do  so  by  grant,  or  by  having  the  value  thereof 
assessed  and  paying  or  tendering  the  amount  of  the  assessment.  Such  ille- 
pX  acta  of  going  upon  and  holding  possession  of  the  land,  and  constructing 
Its  road,  and  erecting  buildings  thereon  <uinnot  change  or  impair  the  rights 
of  the  landowner These  principles,  applied  to  the  case  under  consid- 
eration, brin^ua,  inevitably,  to  the  conclusion,  that  if  the- railroad  company, 
without  having  acquired  the  right  to  occupy  the  lands  in  question,  in  its 
own  wrong  erected  buildings,  etc.,  on  the  same,  they  were  the  property  of 
Oraham,  and  should  have  been  included  in  estimating  the  value  of  the  lands 
when  the  damages  were  assessed." 

So  where  a  railroad  company,  without  acquiring  title  and  without  the  con- 
sent of  the  owner,  took  possession  of  land  and  laid  a  railroad  track  thereon, 
and  afterwards  instituted  proceedings  to  acquire  title,  it  was  held  that  the 
company  being  trespassers,  the  fixtures  they  placed  upon  the  land  while  oc- 
capying  it  belonged  to  the  owner  of  the  soil,  and  he  was  entitled  to  be  al- 
lowed the  value  of  the  track  as  a  fixture  on  the  appraisal  of  damages  in  the 
proceedings  to  acquire  title.  Matter  «.  Long  Island  R.  R.  Co.,  6  Thomp.  & 
Cook  (N.  Y.  Sup.  Ct.),  298,  and  where  the  government,  through  its  agents, 
entered  wrongfully  upon  a  tract  of  land  and  erected  a  building  thereon 
which  became  a  part  of  the  realty,  and  then  sought  to  condemn  the  land  for 
a  public  use,  the  owner  has  a  right  to  have  the  value  of  the  structure  allowed 
to  him,  in  the  estimate  of  damages.  United  States  «.  Land  in  Monterey  Co., 
47  Gal.  515.  In  this  case  the  court  say :  **  This  case  in  this  important  respect 
is  wholly  unlike  that  of  the  California  Pac.  R.  R.  Co.  v.  Armstrong,  46  Cal. 
85.  In  that  case  the  road  track  was  constructed  by  the  railroad  company 
while  its  poaaession  of  the  land  of  the  defendant  was  rightful,  bein^  held  at 
the  time  in  parauance  of  pending  proceedings  for  its  condemnation,  and 
these  prooeeoings  having  been  dismissed  after  the  construction  of  the  track, 
we  held  that  the  owner  of  the  land  was  not  entitled  to  be  paid  the  value  of 
the  track  upon  the  subsequent  renewal  of  proceedings  of  condemnation  by 
the  same  company.  *' 

There  are  a  few  cases  not  entirely  in  accord  with  the  above  principles. 
See  Morgan  v.  Chicago  &  N.  R.  R.  Co.,  89  Mich.  675;  Lyon  v.  Green  Bay  & 
M.  R  R.  Co.,  42  Wis,  538;  Daniels  v.  C.  I.  &  N.  R.  R.  Co,,  41  lows,  52. 

Value  of  Improvements  as  set  off  Against  Damage  Caused  by  Trespass. — 
Where  the  trespass  of  a  railroad  company  consisted  in  constructing  a  railroad 
acroM  a  farm  without  the  right  to  do  so  having  been  acquired  by  ascertain- 
ioff  and  peying  compensation  to  the  owner,  it  was  held  that  if  the  ties  and 
r^s  increased  the  value  of  the  farm,  that  should  be  considered  in  determin- 
ing the  amount  of  damages;  but  if  the  farm  was  in  no  way  benefited  or  en- 
hanced in  value  by  the  ties  and  rails  being  laid  across  it,  no  deduction  from 
the  damage  done  to  the  farm  should  be  made  on  account  of  the  value  of  the 
tiea  and  raila.  Scbroeder  «.  De Graff,  28  Minn.  299.  The  court  say:  '* Con- 
ceding for  the  purposes  of  this  case  that  by  being  laid  across  the  farm  the  ties 
and  raila  became  the  property  of  the  plaintiff,  yet  they  became  such  against 
bis  will,  and  bv  the  wrongful  act  of  the  defendants.  To  set  off  the  value  of 
the  tiea  and  rails,  as  distinct  from  the  value  of  the  farm  after  the  trespass, 
against  the  injury  done  him,  would  make  him  an  unwilling  purchaser  of 
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them;  would  compel  him  to  pey  for  a  sappoaed  benefit  forced  upon  him  by 
the  wrongful  act  of  the  defendanta;  woula  compel  him,  in  order  to  be  made 
good  for  the  injury  done,  to  remove  the  tiea  and  rails,  take  them  to  market 
and  sell  them,  he  aaaoming  all  the  riak  incident  thereto.  The  proprietj  of 
leasening  the  conaeouencea  to  the  wrong  doer  of  his  own  wrongful  act  must 
be  very  appirait  inaeed  to  admit  of  placing  the  par^  wronged  in  rach  a 
poaition.    There  ia  certainly  nothing  to  juatily  it  in  this  case.'' 


Vkrmilta 

Ohicago,  Milwaukee  and  St.  Paul  B.  B.  Co. 

(Advance  Cote,  Iowa.    July  22,  1885.) 

A  quitclaim  deed  conveying  to  a  railroad  company,  <'  for  all  purposes  con- 
nected with  the  construction,  use,  and  occupation  of  said  railroad,  the  right 
of  way"  over  land,  does  not  authorize  it  to  take  sand  therefrom  for  the  con- 
struction of  a  round-house  without  compensating  the  owner  of  the  land 
therefor. 

In  an  action  against  the  railroad  company  to  recover  the  value  of  sand 
thus  taken  for  the  erection  of  the  round-house,  the  company  cannot  set  up 
as  a  counter-claim  the  value  of  sand  taken  by  the  owner  of  the  land  from  the 
right  of  way,  it  not  appearing  that  the  taking  thereof  interfered  with  the 
use  and  occupation  of  the  lana  for  the  operation  of  the  railroad. 

Where  a  meadow  is  destroyed  by  a  fire  negligently  set  out  by  a  railroad 
company,  the  owner  will  be  entitled  to  recover  as  damages  the  cost  of  restor- 
ing the  meadow  to  as  good  condition  as  it  was  before  the  fire. 

Appeal  from  Cerro  Gordo  circuit  court. 

Action  to  recover  the  value  of  certain  sand  taken  by  defendant 
from  plaintiffs  land,  and  for  damages  sustained  by  plaintiff  by  rea- 
son of  a  fire  set  out  by  an  engine  operated  upon  defendant's  rail- 
road. There  was  judgment  upon  a  verdict  for  plaintiff.  Defend- 
ant appeals. 

Oeorae  E.  Clarke  for  appellant. 

Starwery  cfe  Clark  for  appellee. 

Beok,  0.  J. — The  evidence  tended  to  prove  that  the  sand  for 
which  recovenr  is  sought  in  this  action  was  taken  from  within  the 
limits  of  de^ndant's  right  of  way  upon  plaintiff's  land.  It 
was  used  in  the  construction  of  the  engine-house,  or  round-honse, 
located  at  the  point  where  defendant's  main  line  oi 
road  intersects  tne  branch  road  passinj?  over  plaintifTs 
3?"  laud,  where  the  sand  was  procured.  The  right  of  "wkx 
w:is  by  quitclaim  deed  granted  by  plaintiff  to  the  Ma- 
son City  &  Minnesota  R.  R.  Co.,  under  which  aefendants  acquired 
it  by  grant.     The  language  of  the  deed  executed  by  plaintiff  show 
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ing  the  6Qbj%ct  conveyed  is  as  follows :  ^'  We  ...  do  hereby 
grant,  bargain,  convev,  and  quitclaim  to  the  Mason  City  &  Minne- 
sota R.  R.  Co.,  for  all  pnrposes  connected  with  tlie  construction, 
use,  and  occupation  of  said  railway,  the  right  of  way  over  and 
through  the  following  described  tract  or  parcel  of  land  (desci-ibing 
it);  hereby  conveying,  for  the  use  above  mentioned  a  strip  of  land 
one  hundred  feet  in  width  across  the  premises  aforesaid,  to  have 
its  centre  in  the  centre  of  the  main  railway  track,  on  the  line  that 
is  now  located,  and  on  which  said  railway  is  to  be  constructed, 
together  with  all  necessary  width  for  bermes." 

The  circuit  court  Held,  in  ruling  upon  a  demurrer  to  defendant's 
answer,  and  in  instruction  to  the  jury,  that  defendant  acquii'ed  no 
right  under  plaintiff's  deed  for  the  right  of  way  to  take  and  appro- 
priate the  sand  for  the  purpose  of  building  the  round-house,  and 
that  for  the  value  of  the  sand  used  for  that  purpose  defendant  is 
liable  in  this  action.  The  decision  of  the  court  below  upon  this 
point  of  the  case  first  demands  consideration. 

Plaintiff's  deed  conveys  ^'  the  right  of  way''  over  the  land  de- 
scribed.   The  subject  granted,  the  thing  conveyed,  is  described  by 
the  words  "  right  of  way."     The  woras  "  for  all  pnrposes  con- 
nected with  the  construction,  use,  and  occupation  of  said  railway," 
indicate  the  pnrposes  for  which  the  right  of  way  is  to  be  used, 
thus  limiting  the  grant.    These  purposes  must  be  connected  with 
the  constmction,  use,  and  occupation  of  the  land  for  the  road  con- 
templated, not  for  any  other  road.    The  words  "  right  of  way"  de- 
scribe an  easement  upon  plaintiff's  land,  under  which  the  posses- 
sion of  the  land  may  be  held.    This  easement  is  to  be  held  for  all 
parpoees  connected  with  the  '^  construction,  use,  and  occupation  of 
said  railway."    Now,  the  building  of  a  round-house  has  no  connec- 
tion with  the  construction,  use,  or  occupancy  of  a  railway  which 
could  have  been  within  the  contemplation  of  the  parties  to  the 
deed.     It  is  true  that  every  transaction  of  the  corpoi*ation  organ- 
ized to  construct,  use,  and  operate  a  i*ailway  has  some  connection 
with  the  object  of  their  organization.     The  building  of  cars,  the 
erectiou  of  depots,  warehouses,  and  the  like,  are  all  connected  with 
the  use  of  the  railway  in  some  degree.    But  it  cannot  be  presumed 
that  plaintiff  had  in  contemplation  matters  of  this  kind.     It  would 
be  absurd  to  suppose  that  plaintiff,  in  making  the  deed,  had  in  con- 
templation that  tlie  easement — the  possession  of  the  land  granted 
— would  be  held  for  the  purpose  of  enabling  defendant  to  build 
a  round-house  at  Mason  City,  bt.  Paul,  or  in  Dakota.    If  the  ease- 
ment extended  to  such  work  in  Mason  City,  where  the  round- 
house was  built,  for  which  the  sand  was  taken,  it  would  extend  to 
all  like  work  upon  defendant's  road,  without  regard  to  the  remote- 
ness thereof.    This  court  has  held  that  the  emplovment-  of  one 
rendering  services  at  a  round-house,  demanded  by  its  proper  use, 
is  not  connected  with  the  use  and  operation  of  the  railroad.    Ma- 
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lone  t;.  Burlington,  C.  B.  &  N.  K.  B.  Co.,  11  Am.  ^  Eng.  R  E. 
Cas.  165. 

Code,  §  1241,  provides  that  a  railway  corporation  "may  take 
and  hold  nnder  the  provisions  of  this  chapter  so  mnch  real  estate 
as  mav  be  necessary  for  the  location,  construction,  and  convenieut 
use  01  its  railway,  and  may  also  take,  remove,  and  use,  for  the  con- 
struction and  repair  of  said  railway  and  its  appurtenances,  any 
earth,  gravel,  stone,  timber,  or  other  materials  on  or  from  the  land 
so  taken."    The  chapter  in  which  this  section  is  found  contains 
provisions  for  the  condemnation  of  lands  for  use  in  the  construc- 
tion of  railroads.    Here  we  have,  in  e5ect,ta  statutory  definition  of 
the  word  *'  use"  applied  to  raili-oads.    We  are  here  informed  that 
the  "  convenient  use"  of  a  railroad  does  not  mean  the  construction 
of  appurtenances  thereof.    If  it  does  have  such  meaning,  then  the 
grossest  tautology  is  found  in  the  language  of  the  statute.    The 
section,  in  the  nrst  place,  provides  that  land  may  be  taken  for  the 
"  convenient  use"  of  the  railroad,  and  then  declares  that  materials 
found  upon  the  land  may  be  used  for  the  construction  of  appurte- 
nances tnereto.    The  term  "  convenient  use"  means  the  fit,  appro- 
{>riate,  advantageous  use.    The  adjective  "convenient"  does  not 
irait  the  name  "  use"  so  as  to  make  it  apply  to  the  actual  running 
of  trains  upon  the  tracks.    That  is  done  by  virtue  of  the  meaning 
of  the  word  itself.     The  use  of  a  thing  is  not  the  use  of  an  appur- 
tenant thereto.    The  use  of  a  thing  may  be  convenient,  and  tiie 
use  of  its  appuiiienances  may  be  convenient.    We  discover  that  the 
word  ^'  use,"  occurring  in  the  statute,  has  the  same  meaning  as  tlie 
same  word  found  in  the  plaintiff's  deed.    But,  in  tlie  statute,  the 
use  of  railroad  does  not  mean   the  use  of  its  appurtenances. 
Hence,  when  plaintiff  granted  the  right  of  way  for  the  use  of  the 
railroad,  he  did  not  grant  it  for  the  uses  of  appurtenances.    A 
round-house  is  an  appurtenance  of  the  railroad. 

Defendant,  it  may  be  admitted,  by  proceeding  under  the  statute 
to  condemn  the  land,  would  have  acquii'ed  the  right  to  use  the 
material  found  on  the  land  for  the  purposes  of  constructing  appur- 
tenances to  the  railroad.  But  that  coui'se  was  not  pui'Bued,  and  it 
was  content  to  accept  a  conveyance  granting  less.  That  plain tiS 
could  grant  less  and  defendant  accept  lees,  cannot  be  doubted. 
We  must  conclude  that  it  was  the  intention  of  the  parties  that  the 
deed  of  plaintiff  should  convey  nothing  more  than  the  right  of 
way  for  the  use  of  the  road,  and  not  for  the  use  of  appuitenances 
thereof.  When  a  right  of  way  is  acquired  by  ctd  quod  damnum 
proceedings  under  the  statute,  the  title  of  the  timber,  stone,  sand, 
and  the  like,  found  upon  the  land,  remains  in  the  owner,  and  can 
be  used  by  the  corporation  owning  the  railroad,  only  for  purposes 
connected  with  its  construction  and  use.  See  Preston  v.  Dubuque 
&  P.  B.  B.  Co.,  11  Iowa,  15 ;  Henry  v.  Dubuque  &  P.  B.  R.  Co., 
2  Iowa,  288. 
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The  defendant,  in  the  third  count  of  its  answer,  pleaded  a  conn- 
ter-claim  against  plaintiff  for  sand  taken  by  liim  from  the  land 
occapied  by  defendant's  right  of  way  over  his  land.  A  demurrer 
to  this  count  was  rightly  sustained.  Defendant  does  not  allege 
that  plaintiff  interfered  with  its  use  and  occupancy  of  commn 
the  land  for  the  purposes  for  which  it  was  granted, — 
the  operation  of  the  railroad.  It  simply  complains  of 
the  taking  6i  the  sand,  for  the  reason  that  it  was  conveyed  by  the 

ElaintifPs  deed.    While  it  is  alleged  that  the  whole  of  the  strip  of 
LQd  covered  by  the  easement  was  necessary  for  the  occupancy  of 
defendant  in  the  use  of  /the  road,  it  is  not  alleged  that  such  use  or 
occapancy  was  interfered  with.     We  have  seen  that  the  deed  of 
plaintiff  did  not  convey  the  land  further  than  was  necessary  for 
these  purposes.     Defendant  held  but  an  easement;  the  plaintiff 
retained  title  to  the  land  subject  to  the  easement.     If  the  sand 
coald  be  reserved  without  interfering  with  defendant's  easement, 
plaintiff,  as  the  owner  of  the  fee,  could  do  it.    Defendant's  coun- 
ter-claim does  not  show  that  this  could  not  be  done.     Upon  this 
Siint  see  Preston  v.  Dubuque  &  P.  R.  B.  Co.,  11  Iowa,  15,  and 
enry  v,  Dubuque  &  P.  K.  R.  Co.,  2  Iowa,  288,  above  cited. 
At  the  risk  of  i*epetition  we  will  endeavor  to  state  in  different 
language  and  in  another  foim  our  conclusions  upon  the  points  of 
the  case  above  considei*ed :  (1)  The  deed  under  which  defendant 
claims  the  land  in  controversy  conveys  to  it  an  easement  ^^  for  all 
purposes  connected  with  the  construction,  use,  and  oc-  coimeTAircB 
enpation  of  the  railway."    (2)  All  other  rights  to  and  SoSSn?"  ^' 
interest  in  the  land,  except  this  easement,  were  reserved  by  plain- 
tiff.   (3)  The  construction  of  a  round-house    is  not  one  of  the 
iises  for  which  the  land  was  conveyed,  and  defendant  has  no 
easement  authorizing  it  to   appropriate   the  land,  or  the  sand 
found  thereon,  to  such  purposes.    That  the  conveyance  of  the 
land  "  for  the  construction,  use,  and  occupation  of  the  railwav" 
vests  in  defendant  no  such  authority  and  ri^ht,  is  made  plain  by 
the  consideration  that  in  the  statute  authorizmg  the  condemnation 
of  knd  for  the  use  of  railways  the  word  "  use"  can  have  no  mean- 
ing or  effect  extending  it  so  as  to  authorize  the  corporation  acquir- 
^S  ^S}}^  thereunder  to  appropriate  sand,  timber,  stone,  or  the 
like.    The  statute  (Code,  §  1241),  in  express  language  other  than 
by  the  words  used  in  the  deed  to  defendant  executed  by  plaintiff, 
empowers  corporations,  under  the  authority  confeiTcd  upon  them, 
to  exercise  the  right  of  eminent  domain ;  to  appropriate  for  the 
construction  and  use  of  railways  materials  found  upon  land  con- 
demned by  them.    No  right  to  make  such  appropriation  is  granted 
by  the  deed  to  defendant  in  this  case.     It  was  not,  therefore, 
acquired  by  defendant.     It  is  obvious  that  decisions  involving  the 
right  of  corporations  acquired  by  virtue  of  condemnation  of  land, 
authorized  by  statute,  conferring  authority  upon  them  to  take  and 
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use  timber,  sand,  stone,  and  the  like,  are  not  applicable  to  this  case. 
In-  such  cases  the  railroad  companies  acquirea  under  the  statute 
something  more  than  the  mere  easement  to  use  the  land  for  tLe 
purpose  of  constructing  and  operating  their  roads;  namely,  the 
right  to  take  timber,  sand,  and  the  lu:e.  In  this  case  such  ease- 
ment was  conveyed  by  the  deed  to  defendant,  and  nothing  more. 

We  present  below  a  brief  statement  of  the  facts  and  pomts  ruled 
in  the  cases  eited  as  being  in  conflict  with  our  views,  which  shows 
that  none  of  them  construes  conveyances  of  the  character  of  the  one 
under  which  defendant  acquired  the  right  of  way  involved  in  this 
case.  All  of  them  that  in  any  way  pertain  to  the  rights  of  the  rail- 
road companies  are  cases  wherein  lands  were  condemned  under 
statutes.  One  of  them  (Chapin  v.  Sullivan  R.  K.  Co.,  39  N.  H. 
564),  it  will  be  observed,  supports  the  conclusions  we  reach  in  this 
case.     The  others  are  in  no  manner  in  conflict  with  our  views. 

Boston  Gas-light  Co.  v.  Old  Colony  &.  N.  R.  R.  Co.,  14  Allen, 
444.  The  plain tifE  sought  to  prevent  the  obstruction  of  a  right  of 
way  by  defendant  by  the  erection  of  buildings  "  within  the  limits 
of  the  location  of  its  railroad."  The  fee  of  the  land  occupied  by 
the  railroad  was  in  defendant,  which  it  acquired  under  its  charter. 
It  was  held  that  plaintiff  had  no  right  to  restrain  the  erection  of  the 
buildings. 

Com.  V,  Inhabitants  of  Haverhill,  7  Allen,  523.  It  was  held 
that  the  authorities  of  a  city  cannot  lay  out  a  way  across  land  oc- 
cupied by  a  railroad  unless  permission  to  do  so  has  been  granted  by 
the  county  commissioners. 

Brainard  v.  Clapp,  10  Cush.  6.  This  was  an  action  to  recover 
for  trees  cut  down  on  the  right  of  way  of  a  railroad  in  order  to  re- 
move an  obstruction  to  the  view  of  the  track  near  a  depot.  The 
land  occupied  by  the  railroad  was  acquired  under  the  charter  of  the 
company  and  by  condemnation,  pursuant  to  law.  Held,  that  the 
corporation  could  remove  the  trees. 

Chapin  v.  Sullivan  R.  R.  Co.,  39  N.  H.  564.  It  was  held  that 
stone  excavated  in  constructing  a  branch  railroad  under  a  grant,  or 
permissive  license  of  the.  owners  to  construct  and  use  the  track  up- 
on the  land,  remains  the  property  of  the  landowners  if  not  used  m 
the  construction  of  the  identical  branch  track,  and  cannot  be  de*. 
voted  to  any  other  purpose  by  the  railroad  company. 

Aldrich  v.  Drury,  8  JR.  I.  554.  Land  was  acquired  by  condem- 
nation proceedings,  under  the  statute,  by  the  railway  company.  It 
was  held  that  the  corporation  under  this  proceeding  acquired  tlie 
right  to  use  the  earth,  gravel,  and  stone  needed  for  the  construc- 
tion and  maintenance  of  the  road  within  the  location,  and  to  cany 
the  same  from  one  point  to  another  along  the  road,  as  such  use 
should  demand. 

Taylor  v.  New  York  &  L.  B.  R.  R.  Co.,  38  N.  J.  28.  The  right 
of  way  was  acquired  by  condemnation  under  the  statute.    Held, 
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that  trees  upon  the  land  condemned  under  the  statute  could  be  used 
in  constructing  the  railroad. 

New  York  &  C.  R  R.  Co.  v.  Gunnison,  I.Hun  (8  N.  Y.  Supr. 
Ct.),  496.  Lands  cannot  be  condemned  by  a  railroad  company  sim- 
ply for  the  purpose  of  removing  gravel  therefrom. 

Hasson  v.  Oil  Creek  &  A.  R.  K.  Co.,  8  Phila.  656.  The  defend- 
ant acouii-ed  right  of  way  under  the  statute.  It  was  held  that 
plaintin  retained  the  fee  of  the  land,  and  had  the  right  to  drive 
pipes  under  the  railroad  to  convey  oil. 

Hunkers  v.  Kansas  City,  St.  J.  &  C.  B.  E.  E.  Co.,  60  Mo.  334. 
Under  a  relinquishment  of  the  right  of  way  along  a  section  line,  it 
was  held  that  the  company  would  not  lose  its  rignt,  for  the  reason 
the  railroad  was  not  constructed  immediately  on  the  section  line. 
Bights  and  liabilities  as  to  surface  water  wei'e  involved  in  the  case. 

Smith  V.  Chicago,  A.  &  St.  L.  E.  E.  Co.,  67  111.  191-197. 
Various  questions  arising  under  condemnation  proceedings  are  de- 
cided.   The  case  does  not  bear  upon  the  question  before  us. 

Hurd  V.  Rutland  &  B.  E.  E.  Co.,  25  Vt.  116.  The  land  was 
condenmed  under  a  statute.  It  was  held  that  the  right  of  the  mil- 
road  corporation  to  the  use  and  possession  of  the  land  is  exclusive. 
The  landowner  has  no  right  to  its  use  or  occupation.  Nothing  is 
&aid  about  the  right  of  the  corporation  to  take  stone,  timber,  or 
other  material  for  use  on  its  road  for  any  purpose  or  on  any  other 
road. 

Connecticut  &  P.  E.  E.  Co.  v.  Holton,  32  Vt.  43.  Lands  were 
taken  by  condemnation  under  the  statute.  It  was  held  that  the 
landowner  had  no  right  to  enter  upon  or  use  the  land  for  any  pur- 
pose which  in  the  least  degree  endangers  or  embarrasses  its  use  by 
the  raiboad  company  ;  as  for  the  removing  of  turf,  which  would 
enhance  the  danger  of  cattle  getting  on  the  track.  The  opinion 
expressly  declines  to  consider  the  possible  case  of  a  landowner  en- 
tering "to  obtain  mines  or  minerals,  or  to  take  herbage  or  other 
ve^table  growth."  The  turf  which  defendant  removed,  it  was 
held,  was  necessary  to  be  retained  upon  the  road  in  order  to  pre- 
vent dust  arising,  which  would  be  an  annoyance  to  travellers. 

Troy  &  B.  E.  E.  Co.  v.  Potter,  42  Vt.  265.  The  road  was  sur- 
veyed  and  located,  and  this,  under  the  charter  of  the  company,  was 
an  appropriation  or  "  taking"  of  the  land.  The  defendant  was  the 
president  of  the  railroad  company,  and  testified  to  certain  agree- 
ments as  to  the  right  he  reserved  to  enter  upon  the  right  of  way 
and  take  herbage.  Held,  that  the  land  was  taken  by  condemns^ 
tion,  under  the  statute,  and  that  the  company  acquired  all  the 
rights  they  could  acquire  by  payment  of  damages  to  the  owner  as- 
sessed under  the  statute. 

Burnett  v.  Nashville  &  C.  E.  E.  Co.,  4  Sneed,  628.     A  statute 
provided  that  the  land  condemned  for  use  of  a  railroad  shall  vest 
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in  the  company  "  in  fee-simple."  Held,  that  the  raih-oad  companj 
acquired  under  the  statute  absolute  estate  in  fee-simple. 

Chicago  &  M.  R.  R.  Co.  v.  Patchin,  16  111.  198.  Action  to  a*- 
•cover  for  cattle  and  hogs  killed  by  the  plaintiff's  engines.  Thecaee 
•does  not  show  whether  the  railroad  company  obtained  the  right  of 
'way  by  condemnation  or  by  grant.  Judge  Scates,  in  the  opinion, 
says,  a/rgttendo :  ''  I  presume  the  right  to  the  land  upon  whidi  rail- 
roads are  built  is  not  strictly  analogous  to  the  easement  of  the  pub- 
lic highways,  leaving  the  fee  in  the  owner  of  the  soil,  but  is  an  ab- 
solute ownership  in  fee  for  the  railroad  purposes,  and  that  diar- 
acteristic  or  incident  of  a  public  highway  has  i-elation  alone  to  the 
business  of  the  company  as  common  carrier  upon  it." 

Hunger  v.  Tonawanda  R.  R.  Co.,  4  N.  Y.  (14  Comst.)  350.  Tbe 
right  of  way  was  acquired  under  the  statute — the  charter  of  the 
defendant.  Held,  that  the  defendant  acquii'ed  the  title  to  the 
lands.  The  action  was  brought  to  i-ecover  the  value  of  oxen  killed 
by  defendant's  trains. 

RoTHKooK,  J.,  concurs  in  the  foregoing  .conclusions,  upon  the 
grounds  that,  in  his  opinion,  the  railroad  company  did  not  acquire 
the  right,  under  the  deed,  to  remove  the  sand  for  the  purpose  of 
building  a  round-house  at  a  junction  with  another  road  owned  by 
defendant.  He  does  not  deem  it  necessary  to  inquii*e  whether  sncn 
a  right  would  be  acquired  by  condemnation  of  the  right  of  way  un- 
der the  statute,  or  by  grant  of  the  right  of  way  in  the  langnage  of 
the  statute,  pertaining  thereto.  He  is  of  opmion  that,  under  tbe 
deed  executed  for  the  right  of  way,  the  railroad  company  was 
authorized  to  take  possession  of  all  the  land  covered  by  uie  grant, 
BioBT  TO  TAKB  ^^^  incIosc  thc  same  with  fences.  If  that  were  done, 
sAffD       »Roii  the  landowner  would  have  no  right  to  interfere  with 
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the  possession.  He  could  not  rightfully  enter  upon  the 
premises  for  any  purpose.  He  could  require  a  farm-crossins  to  be 
made  for  his  convenience,  and  over  it  could  cross  the  railroad.  But 
he  could  only  go  on  the  right  of  way  by  commiltin?  a  trespass  in 
tearing  down  the  fences.  In  his  opinion,  the  railroad  company  bar- 
ing  the  right  to  take  actual  possession  of  the  whole  widtii  of  tbe 
right  of  way,  such  possession  is  exclusive;  and  so  long  as  it  does 
not  remove  the  sand  or  earth  for  any  purpose  not  authorized  by  tbe 
law,  or  by  the  grant,  the  landowner  cannot  enter  upon  the  land  to 
remove  sand,  or  for  any  other  purpose.  He  concui-s  in  the  conclu- 
sion that  as  it  is  not  shown  by  the  record  that  the  right  of  way  wns 
enclosed,  he  therefore  thinks  that  the  plaintiff  was  not  a  wrongdoer 
in  taking  the  sand  therefrom. 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  second  count 
of  defendant's  answer,  for  the  purpose  of  showing,  as  we  under- 
fluocnaoR  or  Stand  it,  that  defendant  is  the  successor  of  the  railroad 
ooBPOEATioif.  company  to  which  plaintiff  conveyed  the  right  of  way, 
and  that  the  sand  for  which  suit  is  brought  was  taken  from  plain- 
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tifPs  land  occupied  by  the  right  of  way.  These  matters  were  al- 
leged in  the  petition  and  admitted  in  defendant's  answer,  and  proof 
thereof  was  not  required.  Therefore,  if  it  was  error  to  admit  the 
count  in  evidence  it  was  without  prejudice  to  defendant,  being 
dimply  the  admission  of  incompetent  evidence  to  prove  a  fact  ad- 
mitted by  the  pleadings. 

The  evidence  tended  to  show  that  plaintiff's  meadow  was  de- 
stroyed by  a  fire  set  out  by  defendant ;  that  is,  that  the  roots  of  the 
grass  were  so  burned  that  the  meadow  would  not  produce  grass  for 
mowing.  The  court  instructed  the  jury  that  plaintiff  is  entitled  to 
recover  as  damage  the  cost  of  restorift^  the  meadow  to  as  good  con- 
dition as  it  was  before  the  fire.  The  mstruction  is  cor-  mkadow-da*. 
rect  A  meadow  is  in  the  nature  of  a  permanent  im-  ^^^^rnm. 
provement,  and  is  not  like  annual  crops.  Its  value  is  largely  based 
upon  the  fact  that  it  possesses  this  character,  and  is  not  to  be  planted 
each  year.  It  is  evident  that  plaintiff  could  not  be  fully  compen- 
sated for  his  loss  unless  allowea  for  the  value  of  the  meadow,  and 
no  more  just  or  reasonable  way  of  determining  that  value  can  be  sug- 
gested than  by  inquiring  as  to  the  cost  of  restoring  it.  But  coun- 
sel  for  defendant  insist  that  plaintiff,  under  the  instruction,  will  re- 
ceive the  value  of  a  new  meadow,  when  he  lost  an  old  one.  But 
we  think  the  instruction  provides  against  this  by  directing  the  jury 
that  plaintiff  should  receive  pay  &r  restoring  the  meadow  to  as 
good  a  condition  as  it  was  before  the  fire.  If  a  new  meadow  would 
be  more  valuable  than  the  old  one,  its  condition  would  be  better 
than  the  old  one.  But  the  jury  are  not  directed  to  allow  plaintiff 
the  valne  of  a  better  meadow. 

We  have  considered  all  questions  discussed  by  counsel,  and  reach 

the  conclusion  that  the  judgment  of  the  circuit  court  ought  to  be 

affirmed. 

Quantum  of  Interest  acquired  by  Railroad  Company  in  its  right  of  way.— 
See  Pittsburgh  and  Lake  Erie  R.  R.«.  Bruce,  10  Am.  &Eng.  R.  R.  Cas.  1,  and 
notes;  Leavenworth,  etc.,  R.  R.  Co.  v,  Paul,  10  Ibid.  490;  Prather  «.  Western 
Union  Tel.  Co.,  14  Ibid  1,  and  notes. 
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V. 

Lambobm  ei  <d. 

(AdvoMS  Ca$ey  Cohrado.     October^  1885.) 

The  right  or  privilege  to  abandon  proceedings  to  condemn  land  on  pay- 
ment of  costs  and  accrued  damages  is  lost  whenever  the  landowner  acquires 
a  Tested  right  to  the  compensation  awarded. 

The  landowner's  interest  in  the  award  made  cannot  be  said  to  be  vested 
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until  the  payment  or  deposit  in  the  manner  provided  by  law  of  the  sum 
awarded. 

Proceedings  to  condemn  land  are  special  proceedings,  differing  widely  from 
those  of  an  ordinary  civil  action,  goyerned  by  dissimilar  rules  of  pleadiog 
and  practice;  and  abandonment  in  one  is  not  analogous  to  nonsuit  in  the 
other. 

An  appeal  from  the  award,  and  the  overruling  of  a  motion  to  set  the  same 
aside,  does  not  deprive  the  party  seeking  to  condemn  the  land  from  ahtn- 
doning  the  proceedings,  even  after  decision  of  supreme  court. 

Where  a  railroad  seeks  to  condemn  lands  for  depot,  engine-house,  and 
machine-shops,  and  right  of  way,  it  may,  after  the  award,  abandon  the  pro- 
ceedings as  to  all  except  the  right  of  way,  if  it  choose  so  to  do;  but  in  that 
case  there  will  have  to  be  a  new  aTward  of  damages  resulting  from  the  right 
of  way  alone. 

Ekeor  to  district  court,  Pueblo  county. 
WellSj  Smith  cfe  Mdcan  for  plaintiff  in  error. 
John  JH.  WaMron  for  defendants  in  error. 

Helm,  J. — Counsel  in  this  case  elaborately  and  earnestly  argne 
several  important  questions  touching  the  rights  ^nd  powers  con- 
ferred by  our  laws  upon  the  subject  of  eminent  domain.  Tlie 
graver  of  these  questions  will  be  briefly  considered  : 

1.  At  what  stage  of  condemnation  proceedings,  under  our 
statute,  does  petitioner  forfeit  or  lose  the  right  of  abandoning  the 
same  upon  payment  of  all  costs  and  damages  actually  accrued?  It 
BioHT  OF  18,  in  our  judgment,  a  correct  answer  tnat  such  privi- 
TntB^oFTmB-  l©g®  is  lost  whenever  the  landowner  acquires  a  vested 
^^^^^'  right  to  the  compensation  awarded ;  but  there  is  some 

diversity  of  opinion  among  the  decisions  as  to  when  this  vested 
right  accrues.  The  statute  declaring  the  procedure  for  ascertaio- 
ment  of  damages,  and  for  returning  a  verdict*  or  certificate  of 
award,  contains,  inter  aUa,  the  following : 

"  The  court  or  judge,  upon  such  certificate  or  verdict  of  a  juiy 
as  hereinbefore  provided,  and  due  proof  that  such  compensation 
and  separate  sums,  if  any  be  certified  to  be  found,  have  been  paid 
to  the  parties  entitled  to  the  same,  or  have  been  deposited  to  tlie 
credit  of  such  parties,  in  court  or  with  the  clerk  of  the  court,  for 
that  purpose,  snail  make  and  cause  to  be  entered  in  its  minutes  a 
rule  describing  such  lands,  a  certified  copy  of  which  shall  be  re- 
corded and  indexed  in  the  recorder's  oflSee  of  the  proper  county,  in 
like  manner  and  with  like  effect  as  if  it  were  a  deed  of  conveyance 
from  the  said  owners  and  parties  interested  to  the  proper  parties. 
Upon  entering  of  such  rule  the  said  petitioner  shall  become  seized 
in  fee,  except  as  hereinafter  provided,  of  all  such  lands,  real 
estate,  or  claims  described  in  said  rule,  as  required  to  be  taken  as 
aforesaid,  and  may  take  possession  of,  and  hold  and  use,  tlie  same 
for  the  purposes  specified  in  said  petition."  Code  Civil  Proa 
§  242. 

The  exceptions  mentioned  in  no  way  affect  the  question  now 
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nnder  consideration.  The  foregoing  Btatutorj  provision  indicates 
the  exact  moment  when  petitioner  becomes  entitled  to  the  rale 
which  operates  as  a  conveyance  to  him  of  the*fee  of  the  premises, 
and  the  right  to  possese,  nse,  and  enjoy  the  same.  But,  according 
to  the  conclusion  reached  in  the  better  reasoned  decisions,  the 
rights  of  petitioner  and  respondent  are  reciprocal.  Respondent 
acquires  no  vested  right  to  the  compensation  awaixied  until  peti- 
tioner has  secured  a  vested  right  to  the  property  condemned,  and 
vice  versa.  Accordingly,  it  has  been  held,  under  statutes  similar 
to  ours  in  this  respect,  tnat  the  privilege  of  abandonment  may  be 
exercised  at  any  time  prior  to  the  payment  or  deposit  in  the  man- 
ner provided  by  law  of  the  sum  awarded.  Stacey  v.  Vermont 
Cent.  R.  R.  Co.,  27  Vt.  39,  and  cases  there  cited ;  reoria  &  R.  I. 
R.  R.  Co.  V.  Rice,  75  111.  329 ;  Norris  v.  Mayor,  etc.,  44  Md.  598 ; 
GraflE  v.  Mayor  of  Baltimore,  10  Md.  544. 

We  think  the  foregoing  conclusion  eminently  logical,  and  adopt 
it.  This  does  not,  however,  as  we  shall  presently  see,  relieve  peti- 
tioner from  liability  for  all  legitimate  expenses  and  injuries  to  re- 
spondent occasioned  by  the  proceedings. 

2.  But  it  is  ably  contended  by  counsel  for  respondent  that  the 
foregoing  can,  in  any  event,  only  be  considered  good  law  in  cases 
where  petitioner  has  never  had  possession  of  the  prem-  abakdoiooctt 
ises  sought  to  be  condemned ;  and  that  where,  as  m  the  tioh-how  afI 
case  at  bar,  petitioner  has  secured  and  held  possession  sessioh. 
pending  condemnation  proceedings,  he  cannot,  after  return  of  the 
award,  abandon  without  consent  of  the  landowner. 

The  statute  (section  242,  above  mentioned)  further  provides  that 
the  court  or  judge  may,  at  any  stage  of  the  proceedings,  authorize 
petitioner  to  tase  possession  of  and  use  the  premises,  until  the 
final  conclusion  of  the  adjudication,  upon  deposit  in  court  or  with 
the  clerk  of  such  sum  as  the  court  or  judge  may  deem  sufficient  to 
pay  the  amount  of  damages  ultimately  awarded.  We  are  not  asked 
here  to  pass  upon  the  constitutionality  of  this  provision.  Assum- 
ing, witli  counsel,  that  the  statute  is  not  obnoxious  to  this  objec- 
tion, we  have  before  us  simply  a  question  of  statutory  construction 
demanding  for  its  answer  a  declaration  of  the  legislative  intent. 
And  the  second  question  suggested  by  respondents  may  be  I'estated 
as  follows :  Did  the  legislatnre  intend  to  deprive  a  petitioner,  who 
has  taken  advantage  of  the  foregoing  provision,  of  the  privilege  of 
abandonment  from  the  moment  the  award  or  verdict  is  returned  ? 
There  ai"e  no  wards  in  the  statute  expressly  giving  such  an  effect 
to  the  fact ;  and  the  inference  must  be  drawn,  if  at  all,  from  the 
general  provisions,  scope,  and  purposes  of  the  act. 

The  argum€(ht  that,  ordinarily,  after  verdict  it  is  too  late  for 
plaintiff  to  take  a  nonsuit,  is  scarcely  pertinent  to  the  question  be- 
fore us.  This  is  a  special  proceeding,  differing  widely  in  its 
purposes  from  those  of  the  ordinary  civil  action,  and  governed  by 
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diBsimilar  rules  of  pleading  and  practice.  It  is  hardly  appropriate 
to  regard  abandonment  in  one  case  as  analogous  to  nonsuit  in  the 
other.  The  principle  stated  in  Pollard  v.  Moore,  51  X.  H.  188, 
on  this  subject,  we  are  unwilling  to  adopt  as  applicable,  under  our 
statute,  to  cases  of  the  kind  before  us.     Petitioner^  desires  the 

Property,  or  the  right  of  way,  as  the  case  may  be ;  but  he  does  not 
esire  it  at  an  unreasonable  and  ruinous  price.  It  may  be  that  he 
is  utterly  unable  to  pay  the  exorbitant  damages  awarded,  and 
would  rather  change  his  plans  and  build  upon  a  new  line,  if  the 
enterprise  be  a  i-ailway,  or  abandon  the  project  altogether. 

It  should  be  noted,  in  passing,  that  the  verdict  of  the  jury  or 
finding  of  commissioners  that  the  pi*emises  described  are  necessary 
to  the  undertaking,  is  held  not  to  bind  petitioner  to  take  those 
premises  and  none  othbr ;  it  is  simpler  a  declaration  that  according 
to  the  surveys  and  plans  disclosed  in  the  petition  and  evidence 
such  taking  is  necessary. 

But  petitioner  cannot  know  before  return  of  the  verdict  that 
the  price  or  damages  allowed  will  be  so  excessive  as  to  preclude 
adhering  to  the  original  plan  adopted.  We  are  therefore  of  opin- 
ion that  the  return  of  the  award  or  verdict  does  not  mai*k  a  period 
in  the  case  at  which  it  is  too  late  to  draw  back ;  further,  we  think 
that,  if  it  did,  logically  the  same  effect  would  be  produced,  whether 
possession  pending  the  proceedings  were  obtained  or  not.  Hence, 
if  such  possession  operates  to  prevent  abandonment,  it  should  have 
this  effect  from  the  moment  it  is  taken  ;  that  is  to  say,  under  the 
view  urged  by  counsel  for  respondent,  by  electing  to  avail  himself 
of  the  statute  in  this  regard,  petitioner  should  be  held  to  forfeit 
the  rights  abandon  at  any  time  after  obtaining  possession  in  pur- 
suance of  such  election,  save  upon  consent  of  respondent. 

We  have  assumed,  without  argument,  as  above  suggested,  that 
the  authority  to  take  possession  of  and  use  the  property  pending 
condemnation  proceedings,  by  compliance  with  the  statutory  re- 
quirements, is  not  obnoxious  to  the  constitutional  inhibition 
against  taking  or  damaging  private  property  without  just  compen- 
sation to  tlie  owner;  or  against  needlessly  disturbing  the  same 
without  pavment  or  deposit  of  such  compensation  in  court  for  the 
owner.  The  expense  of  transferring  his  improvements,  if  any 
have  been  made  upon  the  premises,  would  doubtlesa  have  some 
influence  with  petitioner  upon  the  question  of  abandonment; 
otherwise  the  fact  of  possession  would  in  no  way  affect  his  reason 
for  a  change  of  plans.  The  awarding  of  excessive  compensation, 
or  the  happening  of  some  other  important  and  unexpectcKi  circum- 
stance, would  be  no  less  disastrous  than  if  no  possession  had  been 
obtained.  The  reasons,  then,  which  influence  petitioner,  and 
which  are  held  sufficient  to  justify  abandonment  in  cases  where 
possession  has  not  been  taken,  apply  with  equal  force  when  the 
same  has  been  obtained  pending  the  adjudication. 
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How  is  it  with  respondent  ?    Has  he  greater  cause  for  complaint 
in  the  hitter  case  than  in  the  former?     His  occupancy  and  use  of 
the  premises  are  temporarily  disturbed.     But  they  are  also  disturbed 
to  &  less  degree  by  tne  temporary  possession  taken  in  running  sur- 
veys, locating  lines,  and  the  like.     For  damages  arising  from  the 
temporary  disturbance  now  under  consideration,  the  statute  affords 
respondent  ample  security.    Before  availing  himself  of  this  privi- 
lege, petitioner  is  required  to  deposit  an  amount  sufficient  to  rec- 
ompense respondent  for  the  injury  thus  inflicted.    It  is  our  opin- 
ion that  the  sum  deposited  is,  in  case  of  abandonment,  security  for 
all  damages  suffered  by  reason  of  the  temporary  occupation,  as  well 
as  for  the  compensation  awarded  if  the  ownership  pass  to  the  peti- 
tioner.   If  this  conclusion  could  not  legitimately  be  drawn  from 
the  language  and  purposes  of  the  statute,  we  might  be  compelled 
to  indorse  the  proposition  that  by  the  act  of  taking  possession  there- 
under petitioner  renounces  his  right  of  abandonment,  except  with 
the  owner's  consent.     For  we  are  not  prepared  to  hold  this  such  a 
needful  disturbance  of  property  as  to  be  allowable  under  the  con^ 
stitation  without  deposit  ox  a  sum  to  cover  the  damages  occasioned. 
It  has  been  held  that  municipal  corporations  may  discontinue 
and  abandon  condemnation  proceedings,  although  possession  has 
been  taken  and  retained  pending  the  same ;  and  this,  too,  in  cases 
where  there  does  not  appear  to  have  existed  any  express  statutory 
anthority  for  such  taking.     2  Dill.  Mun.  Corp.  (3d  Ed.)  §  609,  and 
cases  cited. 

In  view  of  the  foregoing  conclusions,  we  are  disposed  to  hold 
that  under  the  law  petitioner  retains  the  right  to  abandon,  even 
though  he  procm-es  a  statutory  order  for  possession,  and  takes  the 
same  pending  proceedings.  It  is  ^uite  as  important  for  him  to 
have  tliis  privilege  as  if  the  possession  had  not  been  obtained,  and 
respondent  is  fully  protected.  The  latter  may,  within  a  I'easonable 
time,  have  his  action  for  all  damages  occasioned  by  the  occupancy 
and  use ;  and  the  sum  deposited  by  petitioner  is  a  security  for  the 
payment  of  such  damages  when  ascertained.  It  cannot  be  cor- 
rectly claimed  that  the  foregoing  conclusion  t^nds  to  impair  the 
obligation  of  contracts.  Tne  right  of  temporary  possession,  pend- 
ing proceedings,  is  an  incidental  privilege,  wisely  conferred  upon 
grounds  of  public  policy,  by  express  statutory  provisions.  In  ac- 
cepting the  privilege,  petitioner  acts  without  consent  of  respondent, 
and  in  direct  opposition  to  the  lattei^'s  wishes.  There  is  wanting, 
therefore,  the  most  essential  element  of  a  contract,  either  express 
or  implied.  This  act  of  petitioner  can,  in  our  judgment,  no  more 
constitute  the  basis  of  a  contract  than  does  instituting  the  principal 
proceeding,  and  procuring  therein  an  ascertainment  and  award  of 
the  compensation  to  be  paid.  Upon  the  latter  subject,  see  Garri- 
son V.  City  of  New  York,  21  Wall.  196. 
3.  Our  statute  authorizes  a  review  of  the  proceedings  by  this 
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court,  either  upon  appeal  or  error,  on  application  of  the  party  di£- 
„ satisfied  with  the  "  final  determination"  before  a  court 
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oBMMATioH  NO  or  judgc  oclow.  By  procuring  such  review  petitioner 
does  not  waive  or  destroy  his  right  to  abandon.  Until 
this  court  has  acted,  and  confirmed  the  conclusion  reached  below, 
the  amount  of  compensation  for  damages  is  not  finally  determined. 
Until  that  moment,  therefore,  petitioner  is  not  apprised  of  the  sam 
he  must  pay  to  obtain  title  to  the  property,  and  the  alternative  or  ul- 
timatum of  payment  or  abandonment  is  not  finally  presented.  The 
expression  used  in  Denver  &  N.  O.  B.  K.  Co.  v.  Jackson,  6  Colo. 
340,  that  ^^  the  report  of  the  commissioners,  and  approval  thereof 
by  the  court,  in  overruling  a  motion  to  vacate  and  set  aside  the 
same,  fixes  finally  the  price  to  be  paid  for  the  premises,"  means 
that  such  action  is  decisive  of  the  question,  and  final,  so  far  as  that 
court  is  concerned. 

But  here,  again,  the  legislature  carefullv  guard  the  interests  of 
respondent,  and  secure  to  him  additional  protection.  While  the 
rignt  to  such  review  is  given  absolutely,  the  possession,  pending 
appellate  proceedings,  receives  legislative  attention.  It  is  enacted 
that  if  petitioner  desires  to  occupy  and  use  the  premises  during 
such  appellate  proceedings,  he  must  first  deposit  in  court  or  witti 
the  clerk  the  amount  of  compensation  ascertained  and  awarded. 
Code  Civil  Proc,  §  250,  A  lair  construction  of  this  section,  in 
view  of  the  remaining  provisions  of  the  statute,  is,  we  think,  that 
if  petitioner  has  obtained  possession  under  the  law  at  the  inception 
of  his  proceedings,  he  must,  in  order  to  retain  possession  pending 
the  review  in  this  court,  make  the  deposit  equal  in  amount,  if  not 
already  so,  to  the  sum  awarded  as  compensation.  Failing  to  com- 
plv  with  the  foregoing  requirement,  the  appeal  or  writ  of  errer,  if 
taken  by  him,  will  not  be  dismissed,  but  nis  possession  becomes 
unlawful,  and  respondent  is  entitled  to  relief  upon  proper  proceed- 
ings therefor. 

4r.  Holding  that  petitioner  in  this  case  has  had,  and  still  has,  the 
privilege  of  electing  to  abandon  the  condemnation  proceedings 
altogether,  a  further  question  is  presented.  By  its  amended  peti- 
tion, as  finally  amenaed,  pdlitioner  sought  to  procure 
WBWTOKR^ljf-  tJie  premises  specified, — being  upwards  of  11  acres, — 
for  its  depot  grounds,  machine-shops,  and  right  of  way. 
After  the  overruling  of  its  motion  to  vacate  the  awai'd 
it  attempted  to  abandon  all  the  premises,  to  the  possession  of  which 
it  was  entitled  under  order  of  court,  save  the  right  of  way  alone, — 
less  than  two  acres.  Its  road-bed  had,  in  the  meantime,  been  con- 
structed over  the  land,  thus  appropriating  the  right  of  way ;  but  no 
other  actual  possession  of  the  premises  had  ever  been  taken,  and 
any  constructive  possession  thereof,  if  such  a  thing  be  possible  in 
these  proceedings,  was  fully  abandoned  by  the  erection  of  its  depot 
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buildings  elsewhere,  and  by  its  express  written  declarations  on  the 
sabject  filed  in  the  cause.    But  counsel   for  respondents  argues 
that  there  can  be  no  partial  abandonment ;  that  if  petitioner  could 
discontinue  proceedings  at  all,  it  must  be  as  to  tne  whole  of  the 
premises  or  none ;  and,  if  we  correctly  understand  him,  he  claims 
that  petitioner  should  have  .abandoned  the  right  of  way,  and  re- 
moved its  ties  and  rails  therefrom.     As  already  observed,  the  pro- 
ceeding was  instituted  for  the  condemnation  of  land  for  petitionei*'s 
depot  grounds  and  machine-shops,  and  also  to  secure  the  right  of 
way  for  its  road.    Upon  i*eturn  of  the  award  it  substantially  at- 
tempted, by  a  so-called  supplemental  petition,  to  abandon  the  whole 
preceding.     But  it  asked  permission,  under  the  law  (section  242, 
aforesaid),  to  retain  possession  of  the  right  of  way,  and  requested 
the  appointment  of  commissioners  or  selection  of  a  jury  to  assess 
the  compensation  therefor.     It  might  have  been  more  regular  had 
petitioner  simply  filed  a  statement  relinquishing  all  claim  to  any 
part  of  the  premises,  and  then,  by  a  proper  petition,  have  insti- 
tuted an  entirely  new  proceeding  for  the  right  of  way. 

Bot  we  hardly  think  it  was  necessary  to  incur  the  useless  expense 
and  trouble  of  tearing  up  and  removing  its  track  only  to  replace 
the  same  when  the  court  should  have  granted  permission.  The 
statute  clothes  the  court  or  judge  with  authority  to  allow  petitioner, 
if  already  in  possession  of  the  premises,  to  retain  and  use  the  same 
pending  proceedings,  upon  depDsit  of  the  sum  fixed  to  cover  the 
compensation  afterwards  awarded.  This  clearly  implies  that  there 
may  be  instances  where  petitioner  has  possession  before  there  has 
been  any  judicial  action  upon  the  subject.  We  think  that  in  a  case 
like  the  one  at  bar  the  court  or  judge  might  grant  permission, 
making  proper  provision  for  security,  to  retain  possession  during 
the  proceedm^. 

5.  It  is  the  impression  of  counsel  for  both  parties  that  the  writ 
of  error  in  this  case  brings  before  us  for  review  only  the  proceed- 
ings prior  to  and  induaing  the  order  denyine  peti-  ^ 
tioners  motion  to  vacate  the  award.  Ihis  action  we  what  bbvikw. 
iiave  held  to  constitute,  under  the  peculiar  provisions 
of  our  statute  on  the  subject  of  eminent  domain,  such  a  final  judg- 
ment as  laid  the  foundation  for  review  on  error.  Denver&  rT.  0. 
H.  R.  Co.  V.  Jackson,  6  Colo.  340. 

The  assignments  of  error  relating  to  the  part  of  the  record  men- 
tioned are  three  in  number.  Upon  examination  of  the  questions 
presented  in  connection  therewith,  we  are  of  opinion  that  no  ground 
for  a  reversal  thereunder  exists.  That  this  conclusion  agi*ees  with 
the  views  of  council  is  evidenced  by  the  fact  that  they  do  not  rely 
upon  these  assignments  in  argument.  The  award  of  the  commis- 
sioners in  this  case,  and  action  of  the  court  in  declining  to  vacate 
the  same,  will  therefore  not  be  disturbed. 
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6.  It  is  needless  for  us  to  consider  the  apprehensions  of  conusel 
^^^^^^  concerning  the  institution  of  experimental  condemna- 
-smxmaaxvM      tion  proceedinfi«,  and  the  wronff  and  annoyance  which 
may  be  innicted  upon  landowners  through  succes6i?e 
appraisements  of  .the  same  premises  by  one  and  the  same  party. 
We  do  not  recognize  the  right  to  such  successive  appraisements. 
In  this  case,  should  petitioner  renew  its  election  to  minqnish  all 
of  the  premises,  except  the  right  of  way,  it  would  be  manife&tlj 
unjust  to  compel  respondents'  acceptance  of  the  value  per  acre  fixed 
in  the  award  for  the  two  acres  retained.    In  justice  to  respondents 
it  is  necessary  that  there  should  be  a  new  appi*aisement,  both  as  to 
the  value  of  the  premises  taken,  and  damages  to  their  remaining 
lands  occasioned  by  the  appropriation.     This  would  be  no  second 
appraisement  of  the  same  premises,  because  there  never  has  been  a 
proper  appraisement  and  award  as  to  what  is  now  asked.     Wefnllj 
recognize  the  fact  that  the  interests  of  respondents  in  these  pro- 
ceedings should  be  carefully  guarded  ;  that  the  rights  of  the  land- 
owner are  not  to  be  trifled  with.     But  if  the  foregoing  views  b^ 
correct,  he  is  well  protected.     Besides  the  security  above   men- 
tioned, given  by  statute  as  a  protection  against  damage  or  injury,  it 
is  enacted  that  if  the  proceedings  be  delayed  by  petitioner,  the 
landowner  may  conduct  the  same  to  a  conclusion.    He  is  tlms 
provided  with  the  means  for  avoiding  unnecessary  delay.     It  may 
be  further  answered  to  counsel's  suggestions  that  as  petitioner  must 
bear  all  the  costs  of  the  proceedings,  and  also  pay  all  damages  aris- 
ing therefrom,  such  experiments  would  be  an  expensive  luxury ; 
also  that  when  cases  arise  whei*ein  any  of  the  abuses  feared  ai-e  not 
expressly  provided  for,  the  court  will  doubtless  devise  some  means 
for  giving  the  landowner  ample  protection. 

The  judgment  is  aflSrmed. 

Abandonment  of  Condemnation  Proceedings. — Condemnation  proceedings 
may  be  abandoned  by  the  corporation  conducting  them  with  even  greater 
freedom  than  a  plaintiff  in  an  ordinary  suit  can  take  a  non-suit  and  discon- 
tinue.    There  are  several  reasons  for  this.    It  is  often  entirely  in  the  discre- 
tion of  the  corporation,  especially  if  it  be  a  municipality,  whether  it  will 
open  the  road  sought  to  be  condemned,  and  even  after  opening  it  the  cor- 
poration  may  vacate  the  road  and  close  it.     Again,  before  payment  of  com- 
pensation, no  title  passes,  and  the  corporation  nas  no  right  to  the  land,  and 
until  it  has  such  right  the  landowner  has  no  right  to  compensation  and  can- 
not compel  payment  of  it.     It  may  therefore  be  laid  down  as  a  general 
rule  that  condemnation  proceedings  may  be  discontinued  at  any  time  be- 
fore confirmation  of  the  award  of  compensation  or  final  judgment  therefor, 
/nrd  Mayor,  etc.,  4  Rob.  (La.)  35.     /»rd  Canal  St.   11  Wend.  154;  People 
V.  President,  etc.,  1  Wend.  818.     In  re  Dover  St.  18  Johns.  606 ;  Hudson,  etc, 
R.  R  Ck).  V.  Outwater,  8  Sandf.  68fr;  Blackshire  f>.  Atchison,  etc.,  R.  R.  Co., 
13  Kan.  514;  North  Mifisouri  R.   B.  Co.  v.  Lackland,  25  Mo.  616.     In  re 
Anthony  St.  20  Wend.  619,  or  before  trial;  Burlington,  etc.,  R.  R.  Co.  r. 
Sater,  1  Iowa,   421.    In  re  Syracuse,  etc.,  Co.,  11  N.  Y.  Supreme  Ct.  311; 
Lancaster  o.  Kennebec  L.  D.  Co.,  62  Me.  278;  State  v.  Keokuk,  9  Iowa,  439; 
Dayton,  etc.,  R  R.  Co.  v.  Marshall,  11  Ohio  St.  497. 
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Indeed,  it  has  been  held  that  if  after  verdict  the  company  gives  notice  of 
its  intention  to  abandon  the  proceedings,  the  court  cannot  give  judgment  in 
faYor  of  the  landowner,  even  though  it  has  confirmed  the  verdict.  State  v, 
Ciacinnati,  etc.,  R.  R  Co.,  17  Ohio  St.  103;  Chicago  v.  Barbian,  80  111.  482, 
and  even  after  judgment  the  company  may  abandon ;  Bloomington  v.  Miller, 
84  HI.  621;  St.  Louis,  etc.,  R.  R.  Co.  v,  Leters,  68  111.  144;  New  Bedford  v. 
County  Commissioners,  9  Gray,  846.  It  is  said  that  the  judgment  assessing 
the  amount  of  damages  passes  no  title  to  the  company  and  does  not  bind  it 
to  accept  the  lands  and  pay  the  amount  assessed.  Gear  «.  Dubuque,  etc., 
R.  R.  Co.,  20  Iowa,  534,  and  abandonment  has  been  sanctioned  even  after 
appeal.    Cartis  v,  Portland,  60  Me.  55. 

Even  purchasers  from  the  condemning  company  cannot  compel  it  to  take 
the  property  condemned,  especially  if  so  to  do  would  be  injurious  to  the 
public  interests.     State  v.  Graves,  19  Md.  858. 

Owners  of  land  have  no  vested  right  in  the  verdict  of  the  jury.  St.  Joseph 
t,  Hamilton,  43  Mo.  288. 

Abandonment  of  road  will  not  justify  recovery  by  the  company  of  money 
paid  to  the  landowner.     Stiles  v.  Middlesex,  8  Yt.  436. 

A  party  in  whose  favor  the  commissioners  report  of  damages  is  made  can 
hare  no  action  against  the  other  party  for  abandoning  the  proceedings  by 
neglecting  to  file  the  report,  even  though  he  had  sustained  special  damage. 
Martin  v,  Uayor,  etc.,  of  Brooklyn,  1  Hill,  545.  See  also  Stacey  f>.  Yt.  Cent. 
R  R  Co.,  27  Vt.  39. 

Abandonment  must,  however,  be  in  good  faith.  If  made  because  price  is 
unsatisfactory,  the  company  will  be  answerable  to  the  landowner  for  all  dam- 
ages sustained  by  him.  Leisse  v,  St.  Louis,  etc.,  R.  R.  Co.,  2  Mo.  App.  105; 
McLoughlin  v.  Municipality,  No.  2,  5  La.  Ann.  504. 

No  Abandonment  After  Confirmation  of  Award. — After  the  owner  has  a 
right  to  surrender  his  property  for  compensation,  the  city  cannot  discon- 
tinue, and  the  mayor  of  the  city  may  be  compelled  by  mandamus  to  perform 
soch  a  ministerial  act  as  the  filing  of  ^he  description  of  Jbhe  property  with 
the  regiatrj  of  deeds,  so  as  to  complete  the  remedy  of  the  owner.  Farns- 
worth  e.  Boston,  121  Miiss.  173. 

Some  caees  therefore  hold  that  after  confirmation  of  the  award  of  damages 
the  corporation  cannot  abandon  the  proceedinp^s.  Examples  are  amongst 
others  tne  following:  Upon  report  of  commissioners  of  damages  assessed, 
owner  is  entitled  to  amount,  whether  road  is  ever  opened  or  not.  Wilker- 
flon  e.  Bochaoan  Co.,  12  Mo.  828. 

Judgment  on  report  of  commissioner  fixes  rights.  Farmer  v,  Hooksett, 
23  N.  H.  244. 

No  abandonment  after  order  establishing  highway.  Hufert  v,  Ander- 
son, 35  Iowa,  578.  or  after  confirmation.  In  r«  Rhinebeck,  67  N.  Y.  242; 
8.  c,  15  N.  Y-  Sup.  Ct.  34;  People  v.  Syracuse,  20  How.  Pr.  491;  Stafford  v. 
Mayor,  7  Johns.  541 ;  Jones  v.  Oxford,  45  Me.  419;  In  re  Water  Commission- 
ers, 31  N.  J.  L.  72. 

Assessment  of  damages  confirmed  by  the  court  is  judgment  in  favor  of 
owner  of  lani,  and  he  is  entitled  to  execution,  even  though  company  desire 
to  change  route.     Neal  o.  Pittsburg,  etc.,  R.R.  Co.,  81  Pa.  St.  19. 

After  reference  to  a  committee  who  have  reported  the  amount  of  damages 
there  can  be  no  abandonment.    Pollard  v.  Moore,  51  N.  H.  191. 

Where  a  railroad  company  upon  an  award  of  commissioners  have  recorded 
the  order  and  depositee  the  money  as  required  by  the  eighteenth  section 
of  the  general  railrcmd  act  of  1850,  the  title  to  the  premises  taken  becomes 
wholly  Tcated  in  the  company.  Therefore,  where  such  is  the  case,  on  a 
second  appraisal,  the  compensation  to  the  owner  of  the  land  is  increased  by 
the  awara  of  the  commissioners,  the  company  cannot,  by  changing  the  route 
of  sheir  road,  avoid  tbe  payment  of  such  increased  compensation,  on  the 
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ground  that  the  premises  are  not  necessary  for  them.  Crowner  v.  Water- 
town,  etc.,  R.  R.Co.,  9  How.  Pr.  457. 

Experimental  Assessments. — As  to  experimental  assessments  Mr.  Hills 
says  (Mills,  £m.  Dom.  §  815) :  A  corporation  authorized  to  condemn  land 
may  make  experimental  isurveys,  but  cannot  institute  experimental  suits  at 
law  to  determine  amounts  of  damages  by  various  routes.  When  a  loca- 
tion is  made,  either  party  may  institute  proceedings  to  assess  damages,  and 
the  company  cannot  withdraw.  Keal  v.  Pittsburgh  R.  R.  Co.,  2  Grant  Cas. 
187;  the  State  may  go  so  far  as  to  assess  damages  and  order  the  road  to  1^ 
opened  without  paying  damages,  but  before  the  road  is  actually  opened  the 
damages  should  be  paid.  Parham  v.  Justices,  9  Ga.  841.  In  the  case  of 
Rogers  v.  St.  Charles,  8  Mo.  App.  41,  the  court  severely  condemns  the  prac- 
tice of  municipalities  in  having  recourse  tentatively  to  a  number  of  juries, 
and  in  rejecting  such  findings  as  are  not  thought  reasonable,  and  fastening 
upon  and  holding  the  citizen  to  the  first  one  which  places  an  estimate  on  tlM 
value  of  the  property  sufficently  low.  The  court  further  say,  **  We  cannot 
perceive  what  possible  advantage  can  arise  from  the  constitutional  declara- 
tion that  private  property  shall  not  be  taken  for  public  use  without  just  com- 
pensation, if  the  State  or  any  of  its  deputies^  exercising  the  right  of  eminent 
domain,  may  cause  as  many  inquests  as  it  pleases  of  the  value  of  the  property 
to  be  condemned,  and  set  aside  as  many  of  them  as  it  sees  fit,  until  one  is 
found  suficiently  small  to  suit  its  notions  of  a  just  compensation  and  to  de- 
clare it  to  be  so.  Of  course  this  permits  one  of  the  parties  to  a  controversy 
to  determine  a  judicial  question  in  his  own  favor,  and  compels  the  other 
party  to  submit  to  the  decision.*'  Proceedings  may  be  abandoned,  but  *'in 
such  cases,  however,  the  party  exercising,  by  delegation,  the  tremendoi» 
power  known  as  the  right  of  eminent  domain  must  act  in  good  faith.  The 
exercise  of  this  right  can  only  be  justified  on  the  ground  of  the  necessity  of 
the  particular  property  for  the  public  use.  To  allow  the  State,  or  any  deputy 
of  tiie  State,  to  pronounce  a  particular  piece  of  property  necessary  or  un- 
necessary, according  to  the  terms  on  which  it  may  be  possible  to  acquire  it; 
to  enable  the  State,  or  any  corporation,  to  be  sole  judge  of  the  due  corre- 
spondence between  the  property  and  its  variously  estimated  value ;  to  cause  a 
thousand  estimates  to  be  made,  and  to  have  the  unrestricted  right  of  reject- 
ing, totiei  quotie^  every  estimate  which  did  not  suit  its  views,  would  be 
thought  an  extravagant  idea  of  arbitrary  power  if  it  were  imagined  in  a  satire. 
But  if  the  purpose,  instead  of  being  abanaonedin  good  faith,  is  merely  modi- 
fied so  as  to  make  the  party  exercising  the  right  of  eminent  domain  to  take 
the  chances  of  another  jury,  the  first  proceedings  are  a  flat  bar  to  such  a 
course,  and  this  for  the  sufficient  reason  that  any  other  rule  would  work 
monstrous  oppression  and  spoliation.  We  do  not  mean  to  say  that  there  may 
not  be,  on  the  part  of  the  municipal  or  other  corporations,  an  abandonment 
of  a  particular  project  in  a  given  year,  let  us  say  in  the  year  1870,  and  in  the 
year  1874  a  revival  of  the  same  measure.  What  we  do  mean  to  say  is,  that 
such  a  corporation  shall  not,  under  the  color  of  this  power,  set  at  nought  the 
oonstitutional  provision  that  just  compensation  shall  be  made  for  all  private 
property  taken  for  public  use." 

Partial  Abandonment. — As  to  discontinuance  or  abandonment  as  to  apart, 
Mr.  Mills  in  his  work  on  Eminent  Domain  says:  '*  Although  a  certain  portion 
of  land  is  described  in  a  petition  as  necessary  for  the  construction  of  the  im- 
provement, a  certain  portion  may  be  left  out  if  not  needed.  Hie  condemn- 
ing party  is  not  estopped  by  the  allegation  in  the  petition  as  to  the  quantity 
of  land  to  be  taken,  when  its  engineer  is  of  opinion  that  a  less  quantity 
would  be  sufficient.  Again,  the  power  of  condemnation  extends  only  to  prop- 
erty necessary  for  the  public  use,  and  if  a  less  quantity  will  suffice,  the  con- 
demnation of  more  will  not  be  justified."    Mills  on  Em.  Dom.  §  314. 

The  court  in  the  principal  case  suggest  that  condemnation  proceedings  are 
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special  and  somewhat  peculiar  in  their  nature  and  not  wholly  analogous  to 
proceedings  at  common  law.  It  may  not  be  improper  therefore  in  this  con- 
nection to  refer  to  several  comparatiyely  recent  cases  concerning  appeals,  and 
arguments  of  counsel  in  condemnation  suits,  wherein  the  procedure  is  slightly 
different  from  that  in  ordinary  suits.  Ordinarily  payment  of  the  sum  for 
which  judgment  is  rendered  is  a  satisfaction  thereof,  but  in  condemnation 
procec^ngs  an 

Appeal  lies  notwitVistanding  payment  of  money  for  land  taken. — Where, 
in  pursuance  of  an  order  of  the  Supreme  Court  confirmiDg  the  award  of  com- 
missioners in  proceedings  under  the  General  Railroad  Act  of  New  York  to 
condemn  lands  belonging  to  the  city  of  New  York  for  railroad  purposes,  the 
railroad  company  paid  over  the  sum  awarded  to  the  city  chamberlain,  who 
receipted  therefor, — Hdd,  that  at  least,  in  the  absence  of  evidence  that  the 
city  had  used,  or  in  some  way  interfered  with  the  money,  such  payment  and 
receipt  did  not  deprive  the  city  of  its  right  to  appeal  from  the  order. 

It  seems  that  under  said  act  a  landowner  does  not  waive  his  right  to  appeal 
from  an  order  confirming  an  award  by  receiving  the  sum  awarded ;  the  enect 
of  the  payment  or  deposit,  as  directed  by  the  order,  of  the  sum  awarded  is 
to  divest  the  landowner  of  all  interest  in  the  land  as  well  as  the  use  thereof 
daring  the  existence  of  the  railroad  corporation,  but  it  does  not  deprive 
either  party  of  the  right  to  appeal. 

An  order  of  Qeneral  Term  reversing  an  order  which  confirmed  an  award 
and  directing  a  new  appraisal  is  not  reviewable  in  the  Court  of  Appeals.     In 
re  New  York,  etc.,  R.  R.  Co.,  98  N.  Y.  12.     See  also  St.  Louis,  etc.,  R.  K. 
Co.  f.  Evens,  etc.,  R  R.  Co.,  22  Am.  &  Eng.  R.  R.  Cas.  517,  and  note. 
But  an  appeal  does  not  lie  to  review  facts  in 

Proceedings  to  Change  Route. — In  proceedings  under  the  General  Rail- 
road Act  of  New  York  (§  22,  chap.  140,  Laws  of  1850)  by  an  aggrieved  land- 
owner to  procure  a  change  of  the  proposed  route  of  a  railroad,  aft  appeal  to 
this  court  does  not  lie  to  review  questions  of  fact  passed  upon  by  commis- 
sioDers  after  hearing  testimony  and  personally  inspecting  the  locus  in  quo. 

As  to  whether  an  order  in  such  a  proceeding  is  in  any  case  reviewable 
here,  qaar€. 

The  question  as  to  whether  the  crossing  of  another  railroad  should  be  at  or 
over  grade  is  not  determinable  in  such  a  proceeding ;  but  it  seems  may  be 
determined  and  should  be  brought  up  under  another  provision  of  the  act  (§ 
28,  subd.  6).     In  r^New  York,  etc.,  R.  R.  Co.,  99  N.  Y.  888. 

Appeal  from  RefereeSi  Proceedings  uponi — ^A  railroad  corporation, 
desirous  of  obtaining  title  to  certain  real  estate  for  the  purposes  of  its 
road,  entered  into  a  contract  with  the  owner,  by  which  it  agreed  to  pur- 
chase, and  she  to  sell  and  convey  the  premises.  The  price  to  be  paid  it  was 
agreed  should  be  ascertained  in  and  by  proceedings  which  the  corporation 
was  to  institute  under  the  Qeneral  Railroad  Act.  The  commissioners  to  be 
appointed  in  said  proceedings  were  named,  and  the  principles  to  govern 
them  in  their  determination  stated ;  they  were  also  authorized  to  base  their 
determination  upon  their  own  knowledge  and  information,  as  well  as  upon 
the  endence.  To  either  party  was  reserved  all  rights  of  appeal  given  by 
law  in  such  proceedings.  In  pursuance  of  the  contract,  proceedings  were 
instituted,  the  persons  named  were  appointed  commissioners,  a  hearing  was 
had  before  them,  and  they  made  their  report.  From  an  order  confirming  the 
ttme,  the  corporation  appealed  to  the  General  Term,  which  reversed  the 
award  and  ordered  a  new  appraisal,  but  refused  to  appoint  new  commission- 
ers on  the  ground  of  lack  of  power.  HdA,  no  error;  that  the  contract  bound 
the  parties  and  the  action  of  the  court  in  the  proceedings  conmienced  in  pur- 
raance  thereof;  that  the  reservation  of  all  rights  of  appeal  did  not  authorize 
a  change  of  conmussioners  if  their  award  should  be  held  to  be  erroneous;  it 
limply  secured  the  right  to  a  review  and  new  appraisal. 
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Earl,  J. ,  in  decidioff  this  case,  took  occasion  to  say :  "  But  the  claim  is  made 
that  the  parties  could  not  thus  hamper  and  circumscribe  the  power  of  the 
court.  It  is  undoubtedly  true  that  the  court  at  Special  Term  was  not  bound 
to  appoint  the  three  commissioners  named  by  the  parties.  It  could  hare 
refused  to  appoint  them  and  have  left  the  parties  either  to  abandon  their 
agreement,  or  to  carry  it  out  in  some  other  way.  But  the  agreement  of  the 
parties  bound  them  and  concluded  the  court  in  that  proceeding,  and  the 
court  was  bound  as  between  the  parties  to  observe,  enforce,  and  carry  oat  the 
agreement.  Parties  by  their  stipulations  may  in  many  ways  make  the  law 
for  any  legal  proceeding  to  which  they  are  parties,  which  not  only  binds 
them,  but  which  the  courts  are  boupd  to  enforce.  They  may  stipulate  away 
statutory,  and  even  constitutional  rights.  They  may  stipulate  for  shorter 
limitations  of  time  for  bringing  actions  for  the  breach  of  contracts  than  are 
prescribed  by  the  statutes,  such  limitations  being  frequently  fonnd  in  in- 
surance policies.  They  may  stipulate  that  the  decision  of  a  court  shall  be 
final,  ana  thus  waive  the  riffht  of  iippeal;  and  all  such  stipulations  not  un- 
reasonable, not  against  good  morals,  or  sound  public  policy,  have  been  and 
will  be  enforced;  and  generally,  all  stipulations  made  by  parties  for  the 
government  of  their  conduct,  or  the  control  of  their  rights,  in  the  trial  of  a 
cause,  or  the  conduct  of  a  litigation,  are  enforced  by  the  courts.  Buel  f. 
Trustees  of  Lockport,  8  N.  T.  197;  Embury  e.  Conner,  Id.  511;  Sherman  f. 
McKeon,  88  Id.  266;  Allen  e.  Commissioners,  etc..  Id.  312;  Vose  e.  Cock- 
croft,  44  Id.  415:  Phyfe  o.  Eimer,  45  Id.  102;  DeGrove  v.  Insurance  Co.,  61 
Id.  594;  O.  &L.C.  R.  R  Co.  v.  V.  &  C.  R.  R.  Co.,  68  Id.  176;  WUkinson  t. 
Insurance  Co.,  72  Id.  499;  Baird  «.  Mayor,  etc.,  74  Id.  882;  Hilton  e.  Fondi, 
86  Id.  889;  Steen  e.  Insurance  Co.,  89  Id  815;  In  re  Cooper,  98  Id.  507; 
Stedeker  v,  Bernard,  Id  589.  If  in  an  action  not  in  its  nature  referable  with- 
out the  consent  of  the  parties,  they  should  agree  upon  a  referee  for  the  trial 
of  the  same,  the  court  could  not  change  the  referee  without  their  consent.** 
In  re  petition  of  New  York,  etc.,  R.  R.  Co.,  98  N.  Y.  447. 

Argument — Landowner  may  Open  and  Close. — Ordinarily  the  party 
initiating  proceedings  has  the  opening  and  closing  of  the  case.  Not  so  how- 
ever in  condemnation  suits.  There  the  landowner  is  the  real  actor,  no  mat- 
ter which  party  initiates  the  proceedings,  and  to  the  landowner  should  be 
given  the  opening  and  close  of  the  argument.  Springfield,  etc.,  R.  R  Co. 
V.  Rhea.  44  Ark.  255;  Indiana,  etc..  R.  R.  Co. «.  Cook,  102  Ind.  183.  The 
authorities,  however,  are  not  uniform  on  this  point. 

In  South  Carolina,  it  is  hdd  that  the  appellant  has  the  open  and  cloie 
on  the  appeal.  See  the  case  of  Charleston,  etc.,  R  R  Co.  e.  Blake,  12  Rich. 
L.  684.  And  where  the  land-holder  appealed  from  the  assessment  to  the 
Circuit  Court,  it  has  been  liM  in  Indiana  that  he  has  the  right  to  open  and 
close.  Evansvllle,  etc.,  R.  R.  Co.  «.  Miller,  80  Ind.  209.  The  following 
language  is  used  therein:  *' Inasmuch  as  no  question  but  the  measure  of 
damages  was  presented  in  the  Circuit  Court,  there  was  no  error,  we  think, 
in  giving  the  appellee  the  right  to  begin.  He  had  tiie  affirmative  of  the 
question.'^ 

In  Georgia,  it  has  been  lUldL  that  the  party  originally  moving  has  the  open 
and  close  on  appeal.    Harrison  e.  Young,  9  Ga.  859. 

In  New  York,  it  has  been  hM  that  the  commissioners  decide  which  party 
shall  have  the  open  and  close,  and  their  decision  is  final.  Albany,  etc.,  R  R. 
Co.  V,  Lansing,  16  Barb.  68. 

In  Massachusetts,  it  has  been  KM  that  the  owners  of  the  land  have  the 
affirmative  of  the  issue  as  to  the  value  of  the  land^  and  hence  the  right  to 
open  and  close,  without  regard  to  which  party  initiated  the  proceedings  or 
prosecuted  the  appeal.  And  the  same  rule  has  been  established  in  Minnesota 
and  Oregon.  See  the  cases  of  Burt  v.  Wigglesworth,  117  Mass.  802;  Minne- 
sota, etc.,  R  R  Co.  9.  Doran,  17  Minn.  188;  Oregon,  etc.,  R  R  Co.  e.  Bar- 
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low,  8  Oregon,  311 ;  Connecticut  River  H.  R.  Co.  v.  Clapp,  1  Cash.  559.  The 
same  language  is  subetantiallj  used  bj  Mills  on  Eminent  Domain,  section  92. 
In  the  case  of  Connecticut  River  R.  R.  Co.  v.  Clapp,  wpra^  it  is  said :  *'  In 
cases  where  a  reassessment  of  damages  is  to  be  made  by  a  jury,  after  an 
assessment  has  been  made  by  the  commissioners,  it  if  immaterial  which 
party  makes  the  application  for  such  reassessment.  The  party  claiming  dam- 
ages, the  same  beine  unliquidated,  and  to  be  settled  by  the  jury,  has  the 
right  of  opening  and  closing  the  cause.  .  .  The  only  question  for  the  jury 
in  this  case  was  a  question  of  damages,  which  they  were  bound  to  assess 
without  any  regard  to  the  previous  assessment  by  the  commissioners.  There 
seems,  therefore,  no  reason  for  allowing  the  petitioners  to  open  and  close/' 

In  the  case  of  Buct  v,  Wigglesworth,  mpraj  the  following  language  is 
used:  ''This  proceeding  is  not  like  an  ordinary  action  at  law.  Although 
the  petition  of  the  agent  of  the  United  States  is  the  first  step  in  the  proceed- 
ing, nothing  is  submitted  to  the  jury  but  the  appraisement  and  valuation  of 
the  land  to  be  taken.  The  affirmative  of  that  issue  rests  upon  the  owners  of 
the  land,  and,  as  in  other  cases  of  the  assessment  of  compensation  to  be 
made  for  private  property  or  rights  taken  for  the  public  use,  they  have  the 
right  to  open  and  close,  without  resard  to  the  question  by  which  party  the 
petition  is  filed  upon  which  the  trial  by  jury  is  had.''  See  authorities  cited 
in  support  thereof. 

In  the  case  of  Grand  Rapids,  etc.,  R.  R.  Co  v.  Horn,  41  Ind.  479,  there  was 
an  agreement  of  the  parties  that  the  assessment  which  had  been  made  be  set 
aside,  that  all  other  questions  be  waived,  and  the  amount  of  the  damages  was 
the  only  question  to  be  determined.  No  exceptions  were  filed  to  the  report 
of  the  appraisers.  The  case,  by  agreement,  was  appealed  to  the  circuit  court 
for  the  reassessment  of  the  damages,  and  in  that  case  this  court  said:  '*  We 
are  not  willing  to  say  that  it  was  error  to  allow  the  appellees  to  open  and 
close."  Notwithstanding  the  agreement,  the  status  oi  the  case  in  the  Cir- 
cuit Court,  in  so  far  as  the  assessment  of  damages  was  concerned,  was  the 
same  as  if  it  had  been  appealed  by  both  parties  upon  that  question.  See  the 
cases  of  McMahon  «.  Cincinnati,  etc.,  R.  R.  Co.,  5  Ind.  418,  and  Swinney  v. 
Fort  Wayne,  etc.,  R.  R  Co.,  69  Ind.  306. 

The  real  question  between  the  parties  does  not  depend  upon  which  party 
excepts  and  appeals;  but  the  same  question  is  to  be  tried,  whether  the  ap- 
peal 18  taken  from  the  award  by  the  petitioner  or  the  landowner.  And  as  it 
18  hdd  that  where  the  appeal  is  taken  by  the  landowner  he  shall  have  the 
open  and  close,  and  where  the  appeal  is  taken  by  a{p*eement  the  landowner 
shall  have  the  open  and  cloee,  and  in  accordance  with  what  seems  to  be  the 
weight  of  authority,  the  reasonable  conclusion  is  that  when  the  exceptions 
have  been  filed  and  an  appeid  taken  by  both  the  parties,  the  landowner  has 
the  right  to  open  and  close  the  cause. 


Kanne 

V. 

MiNKEAFOLIB  &  St.   LoUIS  B.   R.   Oo. 

^  (88  Minnesota,  419.) 

In  proceedings  to  condemn  land  under  8]^.  Laws  1870,  c.  67,  the  assessment 
of  damages  by  the  commissioners  being  void  for  want  of  notice  of  the  time 
ftnd  place  of  their  meeting,  the  landowner  is  not  bound  to  move  to  set  aside 
the  award,  but  may  attack  it  collaterally  in  any  action  in  which  rights  are 
claimed  under  it. 
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A  mere  license  on  the  part  of  the  landowner  to  the  railroad  company  to 
enter  the  land  would  constitute  no  waiver  of  the  objections  to  the  yaliditj 
of  the  award.  Neither  would  it  constitute  such  waiver  that  the  landowner 
moved  to  set  aside  the  award  upon  the  united  grounds  of  the  want  of  such 
notice,  and  of  misconduct  and  irregularities  on  part  of  the  commissioners, 
and  that  the  award  had  not  been  paid. 

The  decision  of  a  motion  or  summary  application  (at  least  where  it  is  not 
appealable)  is  not  r€$  adjvdicatay  so  as  to  prevent  the  parties  from  drawing 
the  same  matters  in  question  again  in  another  action. 

The  word  ''  or  "  may  be  construed  as  a  conjunction  where  the  sense  of  the 
statute  plainly  requires  it. 

Appeal  from  a  judgment  of  the  difitrict  court,  Waseca  county. 

Lewis  (6  Leslie  for  respondent,  Gottlieb  Eanne. 

J.  D.  Springer  for  appellant,  Minneapolis  &  St  L.  KI  B.  Go. 

MrrcHELL,  J. — It  must  be  taken  as  the  law  of  this  case  that  the 
award  of  the  commissioners  was  void  for  want  of  notice  to  plaintiff 
of  the  time  and  place  of  their  meeting  to  assess  his  damages.  In 
AaBMimrr-^  re  Mmncapolis  &  St.  L.  R.  R.  Co.  Of  course,  tender 
OP  Bssurrui..  of  the  amount  would  be  unavailing,  because  the  plaiu- 
tifi  would  not  be  bound  to  receive  it.  If  the  award  was  void,  it 
also  follows  that  plaintiff  was  not  required  to  move  to  set  it  aside, 
but  mi^ht  attack  it  collaterally  in  any  action  in  which  rights  wei-e 
claimed  under  it.  Therefore,  really  tlie  only  question  in  the  case 
is  whether  the  plaintiff  has,  by  his  subsequent  acts,  waived  the  ob- 
jections to  the  validity  of  the  awai'd,  or  has  estopped  himself  from 
now  raising  them. 

All  that  the  evidence  tends  to  show  is  that,  when  the  defendant 
entered  upon  the  land  and  built  its  road,  he  made  no  remonstrance 
BiuKicBisiioTA  or  objection,  and  did  not  until  the  commencement  of 
PASS.  this  action.     Mere  silence  m  the  presence  of  a  trespass 

waives  nothing  and  consents  to  nothing.  Leber  v.  Minneapolis  &; 
N.  W.  R.  R.  Co.,  29  Minn.  256.  But  even  if  the  conduct  of  plain- 
tiff might  be  construed  as  giving  a  license  to  enter  the  land^  tlii^ 
would  constitute  no  waiver  of  objections  to  the  validity  of  tl^ 
award.  Such  license  might  be  granted  with  the  expectation  thai 
defendant  would  settle  with  him  for  his  compensation,  or  take 
steps  to  have  it  ascertained  according  to  statute.  The  fact  o^ 
plaintiff's  demanding  payment  of  the  award  (which,  in  legal  effect 
was  refused  by  defendant,  Kanne  v.  Minneapolis  &  St.  L.  XL  l\ 
Co.,  30  Minn.  423 ;  s.  c,  14  Am.  &  Eng.  R.  K.  Cas.  308^  consxi 
tuted  no  such  waiver.  This  act  merely  indicated  his  williugiies 
to  waive  any  objections  to  the  award  if  he  could  then  receive  pay 
ment  of  the  amount.  Subsequently  to  the  commencement  of  thi 
action,  plaintiff  made  a  motion  to  set  aside  the  award  upon  th 
grounds,  among  others,  that  no  notice  of  the  meeting  of  tlie  con 
missioners  was  ever  given  him  ;  that  the  commissioners  were  ^ui  jt 
of  irregularities  and  misconduct ;  and  also  that  the  award  ha<i    xn 
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been  paid  within  six  months.  This  motion  the  court  denied,  and 
at  the  same  time  denied  a  counter-motion  by  defendant  for  judg- 
ment on  the  award.  From  the  order  denying  plaintiff's  motion  no 
appeal  was  taken. 

Defendant  now  contends  that  by  thus  uniting,  as  grounds  of  his 
motion,  other  matters  with  those  that  were  jurisdictional,  he  ap- 
peared generally,  and  thereby  waived  all  objections  to  jurisdiction, 
within  tne  doctrine  of  Curtis  v.  Jackson,  23  Minn.  268.  While 
there  is  no  doubt  of  the  correctness  of  the  proposition  laid  down 
in  the  case  cited,  that  if  a  party  does  not  limit  his  appearance  to 
jnrisdictional  questions,  but  also  calls  into  action  the  BrsaALAmAR. 
powers  of  the  court  for  other  purposes,  it  is  a  general  ^**  MscroaED. 
appearance,  and  he  thereby  submits  to  the  jurisdiction  of  the  court 
thereafter,  yet  it  may  admit  of  doubt  whether  the  proposition  was 
not  misapplied  in  making  such  appearance  relate  back  in  point  of 
time  so  as  to  validate  a  void  judgment  previously  rendered.  But 
the  want  of  this  notice  of  the  meeting  of  the  commissioners  goes, 
not  to  the  jurisdiction  of  the  person  of  the  landowner,  but  to  the 
authority  of  the  commissioners  to  act.  This  notice  has  respect  to 
the  compensation  of  the  landowner,  and  the  object  of  it  is  to  give 
him  an  opportunity  to  be  heard  on  that  question.  Without  it,  the 
commissioners  have  no  authority  to  make  an  assessment  of  his 
compensation  or  damages. 

The  defendant  further  contends  that  the  order  denying  the  mo- 
tion to  set  aside  the  award  renders  the  question  of  its  v^idity  res 
adjudicaia.     But  the  decision  of  a  motion  or  sum> 
mary  application  is  not  to  be  regarded  in  the  light  of  vauditt     of 
re8  adjudtccUaj  or  as  so  far  conclusive  upon  the  par-  jttoicata. 
ties  as  to  prevent  their  drawing  the  same  matters  in 
qaescion  a^in  in  the  more  regular  form  of  an  action.  The  reasons 
for  this  rule  are  well  stated  in  Simson  v.  Hart,  14  Johns.  75.     See 
Freem.  Judgm.  §§325,  326.    Whether  this  rule  is  at  all  modified 
or  chan^d  m  cases  where  an  appeal  from  the  decision  of  the  mo- 
tion is  aUowed  by  statute,  we  need  not  now  inquire,  for  the  reason 
that  an  order  merely  refusing  to  set  aside  this  award  was  not  ap- 
pealable. 

Ajasuming  that  the  premises  were  entered  and  taken  with  the  ac- 
quiescence of  plaintiff,  still  his  right  of  action  to  recover  them  and 
for  damages  was  complete  under  the  provisions  of  Oten.  St.  1848, 
c34,§33. 

The  plaintiff  was  entitled  to  compensation.  He  had  not  re- 
ceived it.  The  railroad  had  been  constructed  across  his  land  more 
than  a  year,  and  ^^  no  proceedings  under,  the  law  have  been  insti- 
tuted, or  are  pending,  to  ascertain  and  assess  such  compensation." 
Proceedings  were  instituted,  but  are  no  longer  pending.  The  sense 
of  the  statute  re(]^uires  that  the  word  '^  or,"  above  italicised,  be 
constraed  in  a  conjunctive  sense,  in  accordance  with  a  familiar  rule 
88  A.  a?  E.  R.  Gas.— 9 
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of  statutory  constniction.  State  v.  Brandt,  41  Iowa,  615 ;  Bojles 
V.  McMnrphy,  56  111.  236;  Weston  v.  Loyhed,  30  Minn.  226. 
It  could  not  have  been  meant,  if  proceedings  had  been  once  insti- 
tuted and  then  abandoned  or  dismissed,  or  for  any  reason  termi> 
nated  without  effecting  a  valid  condemnation  of  the  property,  that 
the  case  would  thereby  be  taken  out  of  the  statute. 

There  was  no  error  in  excluding  the  evidence  offered  by  the  de- 
fendant with  respect  to  the  consolidation  of  the  bonds,  franchises, 
and  indebtedness  of  defendant  and  other  corporations.  It  had  no 
tendency  whatever  to  establish  any  equitable  estoppel  against 
plaintiff.    The  ^^  consolidation"  had  and  could  acquire  no  other  or 

greater  rights  in  these  premises  than  were  previously  possessed  by 
efendant. 
Judgment  affirmed. 

Waiver  of  Right  to  Damages  by  Permitting  Company  to  take  Landi — See 
Omaha  &  Northwestern  R.  R.  Co.  e.  Redick,  and  note,  17  Am.  &  Sag.  B.  R. 
€as.  107. 


SOUKELBEB  Ct  d. 
V. 

CmoAGo  &  EvAisrsTON  R.  K.  Co. 

{AdwmcB  Oaasj  TUinoii.    NcwnAtr  14,  1885.) 

Until  compensation  is  paid,  there  is  no  right  of  entry  in  the  party  seeking 
to  condemn  property;  nntil  that  time  the  company  seeking  condemnation 
has  the  right  to  abaindon  the  location  and  adopt  another.  So,  until  the 
selection  by  the  company  becomes  binding,  the  owner  may  exercise  all  the 
rights  of  ownership  not  materially  ioterferinff  with  the  condemnation  pro- 
oeedings,  and  so  may  remoTe  machinery  and  buildings  from  the  prenuees 
sought  to  be  condemned. 

When  compensation  is  paid,  the  rights  of  the  party  seeking  condemnation 
relate  to  the  time  of  filing  the  petition,  and  the  amount  of  compenaaftion  is 
determined  by  the  valuation  at  that  time. 

A  tenant  whose  term  expires  during  the  condemnation  proceeding^  and 
whose  lease  secures  him  no  right  of  renewal,  cannot  acquire  new  ri^^ts  in 
the  use  of  the  property  adverse  to  the  petitioners.  A  lease  for  a  fixM  term 
expires  without  notice  (3  Starr  &  Curtis,  St.  c.  80,  §  12,)  and  a  tenant  holding 
under  such  a  lease  at  time  of  petition  filed,  is  entitled  only  to  enjoy  tl&e  un- 
expired term  and  remove  his  fixtures.  Any  rights  acquired  thereafter  by 
him  are  subordinate  to  the  rights  of  petitioners  lot  condemnation. 

If  property  is  taken  before  the  expiration  of  the  term,  the  tenant  is  entitled 
to  compensation  therefor;  but  if  he  enjoys  the  property  for  the  entire  term, 
before  compensation  is  paid,  he  is  not  entitled  to  compensation. 

Appeal  from  superior  coart,  Oook  countj.'* 
Edmywnd  Jvssen^  John  Wbodbridgey  and  Frcmcia  Lobckner  f  oi 
appellant. 
jE  WcHker  for  appellee. 
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ScHOFiELD,  J. — ^This  was  a  proceeding  in  the  superior  coTirt  of 
Cook  connty,  to  condemn  a  strip  of  ground  60  feet  in  width  over 
a  certain  block  in  the  city  of  Chicago,  for  right  of  way  for  a  rail- 
road.   The  fee  in  the  ground  sought  to  be  condemned  was  in 
Heniy  W.  Kingsbury.     While  he  was  a  minor  his  guardian  exe- 
cuted ground  leases  of  the  block  as  follows :  From  May  facts. 
1, 1879,  to  May  1, 1881,  to  Charles  Meai-s ;  from  May  1, 1881,  to 
May  1, 1882,  to  Schreiber  and  Knaak,  the  appellants ;  from  May 
1, 1882,  to  December  15, 1883,  to  the  same  parties.    Immediately 
after  the  execution  of  the  lease  to  Mears,  he  erected  on  the  part  of 
the  block  of  which  condemnation  is  sought  certain  brick  and 
framed  buildings,  to  enable  him  to  carry  on  a  planing-mill  and  fur- 
niture factory,  and  he  used  the  buildings  for  that  purpose  until  the 
twentieth  of  January,  1880,  when  he  sold  the  buildings  and  his 
leasehold  interest  to  Schreiber  and  Knaak,  the  appellants.    After 
this  time,  the  appellants  used  the  buildings  for  the  same  purpose. 
Neither  of  the  leases  contained  any  provision  with  reference  to 
the  improvements,  nor  mentioned  that  there  were  improvements. 
Kingsbury  became  of  age  on  the  15th  of  December,  1883,  the  day 
on  which  the  last  lease  expired.     The  appellants  did  not  surrender 
possession  to  Kingsbury,  but  remained  in  possession,  and  it  is 
stipulated  they  are  now  holding  over  under  said  leases  and  paying 
rent  to  Kingsbury.    The  petition  was  filed  on  the  first  of  May, 
1883,  and  there  was  a  hearing  as  to  the  rights  of  Kingsbury,  and 
the  compensation  to  be  paid  to  him  at  the  May  term  of  the  court, 
1884 ;  but  the  claim  of  the  appellants  was  not  heard  until  the  May 
term,  1885.     The  court  found,  at  that  time,  that  the  amount 
awarded  to  Kingsbury  had  been  paid  to  him,  and  that  appellee  was 
entitled  to  possession  except  as  against  the  claim  of  appellants. 
The  court  also  then  further  found,  and  so  held,  that  the  appellants 
had  no  further  right  of  possession  as  lessees,  and  that  they  could 
not  recover  for  the  value  of  the  improvements  and  the  cost  of  the 
removal  of  the  machinery  and  for  aamages  to  their  business. 

Our  statute  provides  that  the  judge  or  court  shall,  upon  such 
report  {i.  ^.,  report  to  the  jury  assessing  damages),  proceed  to  ad- 
judge and  make  such  order  as  to  right  and  justice  shall  patmbit  mur 
pertain,  ordering  that  petitioner  enter  upon  such  prop-  "«»»■  ■■™^- 
erty,  and  the  use  of  the  same,  upon  payment  of  full  compensation, 
as  ascertained  as  aforesaid  ;  and  such  orders,  with  evidence  of  such 
payment,  shall  constitute  complete  justification  of  the  taking  of 
such  property.  Eev.  St.  1874,  p.  477,  §  10.  And  so  "  we  have 
held  tnat,  until  the  compensation  is  paid,  there  is  no  right  to  enter 
upon  the  premises;  that,  until  that  time,  the  company  seeking 
ocmdemncttton  has  the  right  to  abandon  the  location  and  adopt 
another."  St.  Louis  &  S.  E.  Ry.  Co.  v.  Teters,  68  111.  144; 
Chicago  &  I.  R.  R.  Co.  v.  Hopkins,  90  111.  817 ;  Chicj^o  v.  Bar- 
bian,  80  111.  482 ;  South  Park  Com'rs  v.  Dunlevy,  91  IlL  49.    We 
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cannot  therefore  hold,  as  counsel  for  appellant  contend  shonld  be 
held,  on  the  authority  of  Muller  v.  Earle,  35  N.  T.  Super.  Ct.  472, 
that  the  filing  of  tlie  petition  to  condemn  was  such  an  appropria- 
tion of  the  building  that  appellants  could  not  lawfully  remove 
them.    As  we  said  in  Chicago  v.  Barbian,  svpra  : 

^'  The  rights  of  the  parties  are  correlative  and  hare  a  reciprocal 
relation, — the  existence  of  the  one  depending  on  the  existence  of 
the  other.  When  the  party  seeking  condemnation  acquires  a  vested 
right  in  the  property,  the  owner  has  a  vested  right  in  the  compen- 
sation ;  but  since  no  vested  right  can  be  acquired  in  the  property, 
without  the  owner's  consent,  until  compensation  shall  be  paid,  it 
must  follow  there  can  be  no  vested  right  in  the  compensation  until 
after  the  amount  is  paid." 

This  was  <juoted  with  approval  in  South  Park  Oom'rs  u  Dunlevy, 
9upra.  Quite  clearly,  so  lon^  as  the  companv  is  not  bound  to 
the  location,  but  maychange  it  and  adopt  anotner,  the  landowner 
cannot  be  bound.  He  may,  until  the  selection  by  the  company 
becomes  binding,  do  any  act  that  an  owner  may  do  with  his  own, 
not  materially  interfering  with  the  condemnation  pro- 
ceedings, and  the  object  sought  to  be  accomplisned 
thereby.  From  this  it  must  follow  that  appellants  were  at  perfect 
liberty  to  enter  upon  the  premises  at  any  time  before  the  expirar 
tion  of  the  lease  on  the  fiiteenth  of  December,  1883,  and  remove 
their  machinery  and  building  assuming,  as  they  claim,  that  the 
latter  falls  within  the  description  of  ^^  trade -fixtures."  It  did  not 
require,  as  seems  to  be  supposed,  notice  to  terminate  the  lease  on 
the  fifteenth  of  December,  1888.  Our  statute  provides  that  "  when 
the  tenancy  is  for  a  certain  period,  and  the  term  expires  by  the 
terms  of  the  lease,  the  tenant  is  then  bound  to  surrender  possession, 
and  no  notice  to  quit  or  demand  of  possession  is  necessary."  Sec- 
tion 12,  cap.  80,  Bev.  St.  1874.  It  does  not  appear  that  there  was 
any  covenant  of  renewal,  and  hence,  at  the  time  the  petition  was 
filed,  the  only  rights  the  tenants  had  were  to  enjoy  the  unexpired 
term  and  remove  their  fixtures. 

Gould  they,  after  the  petition  was  filed  and. summons  served^  and 
they  thus  had  notice  of  the  intention  to  appropriate  the  property 
to  the  uses  of  right  of  way,  and  that  the  requisite  steps  were  then 
being  taken  to  execute  that  intention,  acquire  new  rights  in  the 
use  of  the  property,  adverse  to  the  petitioners  ?  We  think  not. 
Notwithstanding  that  until  the  compensation  is  paid  there  is  no 
right  to  enter  into  possession  of  the  premises,  yet,  when  the  com- 
pensation is  paid,  the  right  vested  in  the  company  relates  ba<^  to 
the  time  of  tne  filing  of  the  petition,  and  upon  that  principle  we 
have  held  that  the  compensation  to  be  paid  m  such  cases  mnst  be 
fixed  by  the  valuation  of  the  property  at  the  date  of  the  filing  of 
the  petition.  South  Park  Oom'rs  v.  Dnnlavy,  suj)ra.  Any  rights, 
therefore,  in  the  property  condemned  the  tenants  may  have  obtained 
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bj  holding  over,  as  against  Kin^bnrj,  they  oht2iined  jpendente  lite^ 
and  therefore  subordinate  to  the  rights  of  the  petitioners.  We 
know  of  no  reason  why  they  might  not  have  removed  their  build- 
ings, etc.,  at  any  time,  while  as  between  them  and  the  owner  of  the 
fee,  they  were  trade  fixtures,  which  are  pereonal  property  in  legal 
contemplation.  The  proceeding  is  not  to  condemn  personal  prop- 
erty, and  the  buildings,  etc.,  could  only  be  affected  by  it  when 
thej  became  le^lly  a  part  of  the  soil  to  which  they  are  attached, 
80  as  to  pass  with  the  title  to  it  as  realty.  When  the  petition  was 
iiled  there  was  some  six  months  of  an  unexpired  term,  of  which  the 
tenants  could  not  have  been  deprived  against  their  consent.  But 
with  the  company's  consent,  as  implied  by  their  not  molesting  them, 
they  had  the  full  enjoyment  of  that  unexpired  term.  It  is  not 
reasonable  that  a  party  should  ask  to  be  compensated  for  the  loss 
of  an  unexpired  term  when,  in  fact,  he  has  had  the  full  enjoyment 
of  his  entire  term.  What  these  tenants  would  have  been  entitled 
to  had  they  quit  their  possession  when  the  summons  was  served,  is 
a  Question  not  presented  by  this  record. 

The  contention  that  the  making  of  the  tenants  parties  is  a  recog- 
nition of  their  interests,  is  sufficiently  answered  by  the  fact  that 
when  this  petition  was  filed  these  tenants  had  an  unexpired  term 
on  the  premises.  But  having  enjoyed  that  term  before  the  assess- 
ment of  damages,  that  interest  had  then  ceased. 

The  judgment  is  affirmed. 

Payment  of  Compensation  Necessary  to  Fix  the  Rights  of  the  Parties — 
iWust  Precede  Entry. — See  Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Chicago  & 
Western  Indiana  R.  R.  Co.,  2  Am.  <&  Eng.  R.  R.  Cas.  464,  and  notes;  Red- 
man V,  Philadelphia,  etc.,  R.  R  Co.,  1  Id.  1,  and  note.  Terre  Haute,  etc.,  R. 
R.  Co.  «.  Scott,  3  Id.  208,  and  notes;  Downing  «.  Desmoines  N.  W.  R.  R 
Co.,  14  Id.  817,  and  note;  Williams  e.  New  Orleans,  etc.,  R  R.  Co.,  20  Id. 
^8,  and  note. 

Landlord  and  Tenant,  Talking  Land  of,  Joint  Action  by,  is  Proper. — The 
landlord  and  the  tenants  of  property  taken  and  injured  by  a  railroad  corpo- 
ration, may  anite  in  a  proceeding  to  recover  damages  for  such  taking  and  in- 
jury. It  is  not  essential  in  such  case  for  the  tenants  to  show  that  they  hold 
under  a  written  lease  for  a  term  certain ;  it  is  sufficient  if  it  appear  that  they 
are  tenants  from  year  to  year  at  a  certain  annual  rent.  €ktz  v,  Philadelphia, 
etc.,  R  R.  Co.,  105  Pa.  St.  647. 

Damages  to  Tenant,  After  Bond  Filed,  Recoverabie  in  Action  on  Bondi — 
The  plaintiff*8  calculation  of  damages,  which  was  allowed  to  go  out  with  the 
jury,  contained  an  item  of  ''damages  for  bein^  deprived  of  lease  for  two 
years."  The  company  had^led  a  TOnd  about  six  months  after  entering  the 
premises,  and  the  court  had  ruled  that  any  damage  accruing  after  the  Sling 
of  said  bond  most  be  recovered  under  it,  and  not  in  the  action  of  trespass. 

Bdd^  that  it  was  error  to  send  out  said  item  with  the  jury.  Penna.  R.  R 
Co.  e.  Eby,  107  Pa.  St.  166. 

Tenant's  Action  of  Trespass  Against  Railway  Company— Bond— Evidencet 
— ^In  an  action  of  trespass  by  a  tenant  against  a  railroad  company : 

HM^  that  the  record  of  a  suit  by  the  lessor  against  the  company  for  his 
damages,  containing  the  bond  given  by  the  company  for  the  security  of  the 
lessor^  damages,  was  not  admissible  in  evidence  to  show  that  the  company 
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bad  the  right  to  appropriate  the  tenant's  property;  but  that  the  record  of  an 
action  of  ejectment  by  a  third  party  against  the  lessor  for  the  land  leased, 
and  a  disclaimer  filed  by  the  lessor  for  i^nt  of  said  land,  were  admissible  u 
affecting  the  measure  of  damages  suffered  by  the  tenant.  Penn.  R  R  Co. 
V.  Eby,  107  Pa.  St.  166. 

Tenant,  Right  of,  to  have  8«curKy  for  Land  Taken  by  Railway  Com- 
pany— ^Trespass* — ^A  tenant  is  an  ''owner  or  party  interested,"  within  the 
Statutes,  entitled  to  security,  before  entry  under  the  right  of  eminent  domain 
can  be  lawfully  made  on  his  leasehold  without  his  assent.  For  injury  to  his 
estate  by  reason  of  such  unlawful  entry,  he  may  recover  in  trespass;  and  the 
subsequent  giTing  of  security  by  the  railroad  company,  in  the  mode  author- 
ized by  the  Statute,  will  not  deprive  him  of  this  remedy.  Penna.  R  R  Go. 
9.  Eby»  107  Pa.  St.  166. 


State  of  Kew  Jbbset 
Weldok  et  al. 

(47  NeuD  Jertey  Lav>  Beporttj  60.) 

The  charter  of  a  corporation,  if  irrepealable,  is  protected  by  the  same  con- 
stitutional provisions  which  render  inviolable  contracts  between  individuals— 
that  the  legislature  shall  not  pass  any  law  impairing  the  obligation  of  oon- 
tracts,  or  depriving  a  party  of  any  remedy  for  eniorcing  a  contract  which  existed 
when  the  contract  was  made ;  and  the  rules  for  the  construction  of  these  con- 
stitutional provisions,  as  applicable  to  contracts  between  individuals,  apply  as 
well  to  contracts  by  the  State  with  corporations  having  irrepealable  charters. 

The  rule  that  the  legislature  does  not  impair  the  obligation  of  a  contract  by 
limiting  or  altering  the  modes  of  proceeding  for  enforcing  it,  provided  the 
remedy  be  not  withheld  or  embarrassed  with  conditions  or  restnctions  which 
impair  the  value  of  the  right,  applies  as  well  to  irrepealable  charters  as  to  con- 
tracts between  individuals. 

The  charter  of  a  railroad  company,  which  was  irrepealable.  eave  the  com- 
pany  the  power  to  take  lands  by  condemnation,  and  provided  for  an  appeal 
by  the  landowner,  from  the  award  of  damages,  to  a  certain  court  Edd^  that 
a  general  statute  which  took  away  the  right  to  appeal  to  that  court,  and  gave 
an  appeal  to  another  court  on  the  same  terms  and  conditions,  and  with  the 
same  mode  of  trial,  was  not  unconstitutional. 

On  certiorari  to  Hudson  Pleas.  In  matter  of  proceedings  to 
condemn. 

The  prosecutor  is  a  corporation  created  by  the  consolidation  of 
the  Delawai*e  and  Raiitan  Oanal  CompaDy,  the  Camden  and  Am- 
boy  B.  B.  Co.,  and  the  New  Jersey  Bailroad  and  Transportation 
Co.,  in  virtue  of  powers  to  consolidate  granted  by  the  legislature. 
Pamph.  L.  1867,  p.  114;  Pamp.  L.  1872,  p.  567,  §  1402.  The 
charters  of  each  of  the  consolidated  corporations  were  irrepealable, 
and  therefore  contracts  with  the  State.  State  v.  Com'rs  of  Bail- 
road  Taxation,  8  Yroom,  240.    By  subsequent  acts  the  consolidated 
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oompan J  was  empowered  to  obtain  additional  lands  for  railroad  pur- 
poses, by  the  appraisement  of  commissioners  in  the  manner  pre- 
scribed  by  the  original  charter  or  act  of  corporation  of  the  New 
Jersey  Bailroad  and  Transportation  Company. 

The  sixth  section  of  the  charter  of  the  New  Jersey  Bailroad 
and  Tranaportation  Company  provides  that  the  commmissioners 
shall  be  appointed  upon  application  to  a  justice  of  the  Supreme 
Court,  and  that  the  owner  of  the  lands  or  materials  taken  by  the 
condemnation,  who  is  aggrieved  by  the  decision  of  the  commission- 
ers, may  appeal  therefrom  to  the  next  Court  of  Common  Pleas  in 
the  county  where  the  lands  lie,  reserving  to  either  party  the  right 
of  trial  by  jury  in  such  courts.     Pamph.  L.  1832,  p.  98. 

These  proceedings  to  condemn  were  begun  by  application  to  a 
justice  of  the  Supreme  Court  in  March,  1882.  The  commissioners 
appointed  made  report  January  4th,  1883.  The  landowner  took 
his  appeal  to  the  Court  of  Common  Pleas.  A  motion  to  dismiss 
the  appeal  was  made  in  that  court,  and  was  denied. 

J,  B,  VrederJnirqh  for  the  plaintiff  in  certiorari. 

Wm.  Brinkerhqfj  contra. 

Depue,  J. — By  an  act  of  the  legislature,  passed  March  9th,  1877, 
the  legislature  enacted  that  in  all  cases  where  it  is  provided  by  any 
act  of  incorporation  or  law  of  the  State  that  any  owner  of  real  estate, 
land  or  materials  taken  in  pursuance  of  such  act  or  law 
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may  appeal  from  the  decision  or  judgment  of  commis-  AmAL.  Bmcr 
sioners  appointed  under  such  act  or  law,  to  the  Court  of  ®"*'"^"* 
Common  Pleas  in  the  county  where  the  lands  lie,  such  appeal 
should  thereafter  be  made  to  the  Circuit  Court  of  such  county,  and 
that  such  appeal  mi^ht  be  taken  by  either  party,  reserving  to  either 
party  the  nght  of  trial  by  jury  in  such  court.  Rev.,  p.  1278.  This 
act,  as  a  matter  of  construction,  would  operate  to  repeal  the  pro- 
visions  of  the  charter  of  this  company,  allowing  an  appeal  to  the 
Court  of  Common  Pleas,  and  substitute  in  itsplace  an  appeal  to 
the  Circuit  Court.  Mech.  Bank  v.  Bridges,  1  Vroom,  112 ;  Indus- 
trial School  V,  Whitehead,  2  Beas.  290  ;  State  v.  Com'r  of  Eailroad 
Taxation,  8  Vroom,  228. 

The  appellant  contends  that  the  act  of  1877  is  unconstitutional 
and  void,  as  applied  to  the  company's  charter,  and  is  therefore  in- 
operative to  change  the  form  of  appeal,  there  being  no  proof  that 
the  company  had  accepted  the  provisions  of  the  act.  The  applica- 
tion for  the  appointment  of  commissioners  was  made  to  a  justice 
of  the  Supreme  Court,  in  compliance  with  the  original  charter,  and 
the  proceedings,  down  to  the  filing  of  the  commissioners'  report, 
were  had  under  that  authority.  In  these  proceedings  the  company 
has  not,  in  any  respect,  acted  under  or  exercised  any  power  con- 
ferred by  the  act  of  1877.  There  was  therefore  no  implied  accept- 
ance of  this  act  by  the  company,  nor  does  there  appear  to  have 
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been  any  acceptance  of  its  provisious  bj  direct  action  or  other- 
wise. 

It  was  insisted  by  the  connsel  of  the  prosecutor  that  the  act  of 
1877,  having  given  the  company  a  right  which  it  had  not  before — 
the  right  to  appeal — was,  in  that  respect,  for  its  advantage,  and  the 
acceptance  of  the  act  would  be  presumed.  I  doubt  very  much  the 
solidity  of  the  position  that  an  amendment  to  a  charter  which  con- 
tains some  feature  advantageous  to  the  corporation  will  be  pre- 
sumed to  have  been  accepted,  in  the  absence  of  proof  that  the  com- 
pany in  some  way  acted  under  it,  as  applied  to  corporations  having 
irrepealable  charters.  We  prefer  to  place  this  case  on  the  more 
stable  ground  that  the  act  of  1877  wrought  no  change  in  the  com- 
pany's charter  which  was  within  the  constitutional  prohibition. 

The  charter  of  a  corporation  is  a  contract  with  the  State,  and,  if 
irrepealable,  is  protected  by  the  same  constitutional  provisions 
chaktbr  ▲  COM-  whicn  render  inviolable  contracts  between  individuals 
"^*^-  — that  the  legislature  shall  not  pass  any  law  impairing 

the  obligation  of  contracts  or  depriving  a  party  of  any  remedy  for 
enforcing  a  contract  which  existed  when  the  contract  was  made. 
The  rules  for  the  construction  of  these  constitutional  prohibitions, 
as  applicable  to  contracts  between  individuals,  apply  as  well  to  con- 
tracts by  the  State  with  corporations  created  under  charters  whicli 
are  irrepealable. 

In  Kader  v.  S.  E.  Road  District,  7  Vroom,  273,  the  legislature 
projected  a  plan  of  public  improvement,  and  created  a  special  muni- 
__  cipal  body  as  a  corporation  to  contract  for  and  execute 
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MATBBCHAifOBD  tlic  worK,  aud  maKC  assessments  to  provide  the  means 
»o  CHABTKB.'  of  paymcut.  This  corporation  made  a  contract  with  a 
contractor  to  perform  part  of  the  work.  Subsequently 
the  legislature  extinguished  the  original  corporation  and  substitnt- 
ed  in  its  place  another  municipal  body  with  exactly  the  same 
functions  and  powers,  and  imposed  upon  it  the  obligation  to  perform 
the  contracts  of  its  predecessor.  The  contractor  brought  suit  on  his 
contract  against  the  original  corporation,  and  contended  that  the 
repealing  act  either  impaired  the  obligation  of  his  contract  or  de- 
prived him  of  a  remeay  upon  it  which  he  had  when  the  contract 
was  made,  and  was  therefore  unconstitutional  and  void.  This  court 
held  otherwise,  and  decided  that  the  repealing  act  was  constitution- 
al ;  that  it  was  competent  for  the  legislature  to  change  the  form 
and  mode  of  procedure  for  the  enforcement  of  the  contract,  pro- 
vided that  no  substantial  right  of  the  contracting  party  was  im- 
paired. To  the  same  effect  is  Munday  i;.  Rah  way,  14  Vroom,  338; 
8.  c,  15  Vroom,  395.  A  subscription  to  the  stock  of  a  corporation 
is  a  contract  of  the  subscriber  with  the  corporation  then  existing. 
This  contract  is  not  abrogated  by  a  subsequent  change  in  the  name 
of  the  corporation  by  le^slative  authority.  D.  &  A.  R.  R.  Co.  v. 
Irick,  3  Zab.  321.   The  legislature  does  not  impair  the  obligation 
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of  a  contract  by  limiting  or  altering  the  modes  of  proceeding  for 
enforcing  it,  provided  mat  the  remedy  be  not  withheld  or  embar- 
rassed with  conditions  or  restrictions  which  impair  the  valne  of 
the  right.  The  legislature  may  change  the  remedy,  provided  no 
substantial  right  secured  by  the  contract  is  impaired.  Tennessee  v. 
Sneed,  96  U.  S.  69 ;  South  Carolina -y-Gaillard,  101 U.  S.  433-439 ; 
Morawetz  on  Corp.,  §  448.  These  principles  are  applicable  to  the 
case  in  hand.  The  original  charter  of  the  company  gave  the  land- 
owner the  same  right  of  appeal  as  the  act  of  1877  did,  and  the 
right  of  either  party  to  trial  by  jury  given  by  the  charter  is  retained 
in  the  subsequent  act.  The  only  change  that  was  made  was  in  the 
mode  of  procedure — the  form  in  which  the  appeal  should  be  tried. 

Railroad  Co.  v.  Hecht,  95  U.  S.  168,  is  a  precedent  quite  in 
point.  There  the  company  had  a  charter  which  provided  that 
process  a^inst  the  company  should  be  served  on  the  president  in 
a  particular  manner.  A  subsequent  act  provided  that  process 
against  corporations  might,  in  certain  contingencies,  be  served  on 
tne  clerk  of  the  company.  The  process  in  the  case  was  served  on  the 
clerk,  and  the  company  contended  that  that  service  was  illegal  for 
the  reason  that  the  later  act  impaired  the  contract  in  the  company's 
charter.  The  court  held  the  service  to  be  good,  and  that  a  statute 
wliich  prescribed  a  mode  of  service  on  a  corporation  difierent  from 
that  provided  for  in  a  charter  previously  granted  to  a  particular 
company  did  not  impair  the  obligation  of  the  contract  between 
such  company  and  the  State.  The  State  may,  without  violating 
this  couBtitutional  provision,  change  the  mode  of  taking  lands, 
transfer  the  duty  oi  assessing  the  damages  from  one  tribunal  to 
another,  give  a  right  of  appeal,  and  extend  the  time  within  which 
claims  for  damages  may  be  made.    Fierce  on  Kailroads,  451. 

Without  adverting  to  the  line  of  cases  which  discuss  the  right 
of  the  State  to  exercise  governmental  and  police  powers  over  cor- 
porations having  irrepealable  charters,  enough  has  been  said  to 
show  that  the  statute  in  question  was  a  valid  exercise  of  legislative 
power  as  applied  to  this  company's  charter. 

The  appeal  was  improperly  taken  to  the  common  pleas,  and 
should  have  been  dismissed. 

Repeal  of  Charter — Impairing  the  Obligation  of  Contracts. — See  Green- 
wood «.  Union  Freight  R.  R  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  526;  Chattarai 
H.  R.  Co.  «.  Kinner  14  Id.  30,  and  note ;  Henderson  v.  Central  Passenger 
H.  a  Co.,  dO  Id.  542,  and  note. 
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Mayob,  bto.,  of  Jebsey  Ctty, 

V. 

Central  R.  R.  Co.  op  New  York. 

(Advance  Case,  New  Jersey,    Notember,  1886.) 

A  power  which  invests  its  grantee  with  authority  either  to  impose  unjust 
burdens  on  the  citizen,  or  otherwise  take  away  valuable  public  rights,  should 
be  construed  with  the  utmost  rigor,  and  should  never  be  held  to  have  been 
granted  except  it  is  made  perfectly  clear  that  such  a  grant  was  within  the 
scope  of  the  ^antor's  power,  and  that  he  intended  to  confer  authority  of 
that  extraordmary  nature. 

A  railroad  company  that  has  authority,  when  public  necessity  so  requires* 
to  change  the  grade  of  a  street  to  conform  to  a  bridge  over  its  tracks,  erected 
by  it,  cannot  do  so  without  payment  of  damages  to  those  injured  by  such 
change  of  grade. 

The  board  of  public  works  of  Jersey  City  cannot  exercise  the  powers  con- 
ferred upon  it,  except  when  regularly  convened  and  acting  as  a  board. 

A  city  may  enjoin  any  alteration  or  change  of  mde  of  streets,  over  which 
it  has  control,  that  would  deprive  the  public  of  &e  use  thereof. 

WiUia/m  D.  Edwards  and  JoJm  A.  Blan/r  for  complainants. 
BeT^amm  WiUia/mson  for  defendants. 

Van  Fleet,  V.  0. — ^The  object  of  this  suit  is  to  procure  a  de- 
cree restraining  the  defendants  from  changing  the  grade  of  Com- 
mnnipaw  avenue  at  the  point  where  the  avenue  crosses  the  i*ai]road 
of  the  defendants.  The  avenue  is  one  of  the  public  streets  of 
Jersey  City.  It  is  of  ancient  origin,  having  been  in  existence  long 
prior  to  the  construction  of  the  defendants'  railroad,  and  is  an  im- 

Sortant  thoroughfare,  over  which  there  is  a  large  amount  of  travel 
aily.     The  railroad  of   the  defendants,   at  the  point  where  it 
Facts.  crosscs  the  avcuue,  is  built  in  a  cut,  and  tliis  condition 

of  affairs  made  it  the  duty  of  the  defendants,  according  to  the  pro- 
vision of  their  charter,  to  construct  and  keep  in  repair  a  good  and 
sufficient  bridge  over  their  railroad,  at  the  point  where  it  crosses 
the  avenue,  so  that  public  travel  on  the  avenue  should  not  be  im- 
peded. P.  L.  1847,  p.  133.  The  defendant  built  a  bridge  at  the 
point  in  question  in  tne  spring  of  1864.  The  bridge  thus  became 
a  part  of  the  avenue.     At  that   time   the  avenue  was  neither 

graded  nor  paved.  In  1865  the  ^rade  of  the  avenue  was  estab- 
shed  by  the  proper  municipal  authority.  It  was  made  to  conform 
to  the  bridge  the  defendants  had  previously  erected.  Since  then 
the  avenue  on  both  sides  of  the  bridge  has  been  graded  in  confor- 
mity to  the  grade  established  in  1865,  and  paved  with  Belgian 
pavement,  sidewalks  laid,  gutters  made,  and  curbstones  set.  The 
lands  adjacent  to  the  avenue,  on  both  sides  of  the  bridge,  have  also 
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been  graded  in  conformity  to  the  grade  established  in  1865,  and 
improved  by  the  erection  oi  dwellings  and  other  structures  thereon. 
In  August,  1883,  the  defendants  were  warned  by  the  street  com- 
missioner of  Jersey  City  that  their  bridge  was  so  badly  out  of  re- 
pair as  to  render  travel  over  it  dangerous,  arid  they  were  required 
to  put  it  in  a  proper  state  of  repair.  They  thereupon  built  a  new 
bridge.  The  new  structure  is  three  feet  nigher  at  each  end  than 
the  old.  The  reason  assigned  for  this  change  in  the  elevation  of 
the  bridge  is  that  it  was  necessary  to  increase  the  distance  between 
the  railroad  and  the  bridge  to  prevent  injury  to  train  hands  who 
may  be  required,  by  the  proper  discharge  of  their  duties,  to  be  on 
the  top  of  freight  cars  when  passing  under  the  bridge.  Two  lives- 
have  beeii  lost,  it  is  said,  in  consequence  of  the  old  bridge  not  be- 
ing at  a  sufficient  elevation. 

It  is  obvious,  at  a  glance,  that  the  change  the  defendants  propose 
to  make  in  the  elevation  of  their  bridge,  if  carried  out,  will,  unless 
the  grade  of  the  street  on  either  side  of  the  bridge  is  also  changed, 
render  the  avenue  wholly  useless  as  a  public  highway,  powra  ■ 
and  operate  as  a  practical  vacation  of  it.    Arise  ofcSJ^SSSr 
three  feet,  or  even  two,  between  the  roadbed  of  the  S»rniucno5?^ 
avenue  and  the  floor  of  the  bridge  will  render  the^^™°"™^ 
avenue  impassable,  and  utterly  destroy  it  as  a  public  highway.   By^ 
force  of  the  charter  of  Jersey  City,  after  the  grade  of  a  street  has 
once  been  established,  and  the  streets  graded  in  conformity  thereto,, 
no  change  can  be  made  in  its  grade  without  the  consent,  in  writing, 
of  the  owners  of  a  majoritv  of  the  property  to  be  assessed  there- 
for, and  upon  payment  to  the  owners  of  property  injured  thereby^ 
of  the  damages  Uiey  have  sustained  in  consequence  of  such  change. 
P.  L.  1871,  p.  112,  §  58.     It  is  thus  made  apparent  that  if  the  de- 
fendants have  power  to  make  the  change  in  the  elevation  of  their 
bridge  which  they  propose,  that  if  they  exercise  it  in  this  instance, 
it  must  inevitably  result  in  the  imposition  of  serious  burdens  upon 
certain  persons  which  they  ought  not  to  be  required  to  bear,  or 
otherwise  in  the  complete  destruction  of  an  ancient  and  important 
pnbhc  highway.     In  view  of  the  fact  that  a  change  in  the  grade 
cannot  be  made  except  with  the  consent  of   those  who   will 
be  injured  by  it,  it  may  be  taken,  I  think,  as  almost  absolutely 
certain  that  no  consent  will  be  given,  and  that  the  other  alterna- 
tive—the destruction  of  a  valuable  public  right — must  ensue.     A 
power  which  is  so  autocratic  as  to  invest  its  grantee  with  authority 
either  to  impose  unjust  burdens  on  the  citizen,  or  otherwise  take 
away  valuable  public  rights,  should  be  constnied  with  the  utmost 
rigor,  and  should  never  be  held  to  have  been  granted,  except  it  iff 
nwde  perfectly  clear  that  such  a  grant  was  within  the  scope  of  the 
grantor's  power,  and  that  he  intended  to  confer  authority  of  that 
extraordinary  nature. 
Chief  Justice  Whelpley,  in  Warren  E.  R.  Co.  v.  State,  29  N.  J. 
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Law,  353,  said  :  "  Public  hiffliways  ought  not  to  be  destroyed,  even 
in  part,  under  pretense  of  legislative  authority,  unless  it  be  con- 
ferred either  in  express  words  or  by  necessary  implicatidn.  If  the 
words  are  ambiguous,  the  construction  ought  to  be  in  fa^vor  of  the 
common  right  of  highway,  not  against  it.  Other  eminent  judges 
have  expressed  the  same  view.  Morris  &  E.  K.  K.  Co.  v.  City  of 
Newark,  10  N.  J.  Eg.  352 ;  Greenwich  Tp.  v,  Easton-ife  Amboy 
E.  R.  Co.,  24  N.  J.  Eq.  217. 

The  only  grant  to  wliich  the  defendants  point  as  the  source  of 
their  power  to  raise  the  bridge  above  the  grade  of  the  street  is  the 
ninth  section  of  their  charter,  a  reference  to  which  has  already 
been  made  for  the  purpose  of  showing  that  it  imposed  a  duty  on 
the  defendants.  This  section  declares  that  it  shall  be  the  duiy  of 
the  defendants  to  construct  and  keep  in  repair  good  and  sufiicient 
brides  or  passages  over  or  under  their  railroad,  where  any  public 
or  omer  road  shall  cross  the  same,  so  that  the  passage  of  carriages, 
horses,  and  cattle  on  the  said  road  shall  not  be  impeded  thereby. 
P.  L..184:7,  p.  133.  These  words  have  received  judicial  constmc- 
tion.  They  have  been  construed  to  impose  upon  the  defendants 
the  duty  to  keep,  at  all  times  and  under  all  circumstances,  the  pub- 
lic highway,  at  the  points  where  they  cross  the  railroad,  in  a  con- 
dition lit  for  safe  and  convenient  use.  The  duty  is  a  continuing 
duty,  which,  in  its  performance,  must  be  measured  by  circum- 
stances. Thus,  a  bridge  or  a  passageway  which  at  one  time  would 
be  adequate  to  the  public  accommodation  might,  at  a  subseqnent 
period,  from  increase  of  business  or  population,  be  totally  inade- 
quate, and  consequently  a  provision  which  at  one  juncture  wonld 
be  a  discharge  of  the  duty  would  at  another  amount  to  its  infrac- 
tion. Suppose  a  public  street  in  a  town  to  have  been  originally 
laid  out  over  the  surface  of  the  railroad  track,  and  that  by  reason 
of  the  growth  of  the  business  of  the  railroad  at  that  locality  trains 
should  pass  in  such  quick  succession  as  to  render  the  street  almost 
impassable,  there  can  be  no  doubt  that,  under  such  circumstances, 
the  railroad  company  could  not  discharge  themselves  from  the  ob- 
ligation which  this  section  imposes  except  by  passing  the  street 
thus  obstructed  under  their  railroad  so  as  to  restore  it  to  public 
use.  Now,  in  such  a  condition  of  affairs,  where  a  change  of  grade 
is  absolutely  indispensable  to  the  safe  and  convenient  use  of  the 
street  as  a  public  highway,  it  was  held  that  the  defendants  had 
power  to  alter  the  grade.  New  Jersey  Cent.  R.  R.  Co.  v.  State, 
32  N.  J.  Law,  220.  But,  of  course,  such  power  can  only  be  exer- 
cised in  conformity  to  law.  In  no  event  can  it  be  exercised  except 
under  the  press  of  public  emergency.  It  may  be  exercised  to  re- 
store or  save  a  public  highway ;  but  even  then,  if  damages  must  by 
law  be  paid  to  those  injured  by  the  alteration  as  a  condition  on 
which  alone  the  alteration  can  be  made,  the  defendants  would  be 
bound  to  comply  with  such  condition  before  exercising  the  power. 
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These  consideratioDS  make  it  entirely  clear  that  the  defendants'  act 
was  wrongful.  It  was  withont  the  least  justification  in  public 
necessity,  and  consequently  without  legal  warrant. 

But  tl^e  defendants  say  that  they  raised  the  bridge  with  the  con« 
sent  of  one  or  more  of  tne  members  of  the  board  of  public  works 
of  Jersey  City,  which  body  alone  has  authority  by  law  to  make  an 
alteration  in  tne  grade  of  the  streets  of  Jersey  City.  If  ^^^  cakhot 
this  fact  was  fully  established,  it  would  neither  justify  act  as  wdivid- 
nor  excuse  the  act  of  the  defendants.     The  members  ^^^ 
of  this  board  have  no  authority  whatever  as  individuals.     It  is 
only  when  they  are  regularly  convened,  and  acting  as  a  body,  that 
they  can  use  the  powers  conferred  upon  them  by  the  legislature. 
Their  individual  action  is  without  the  slightest  legal  force.     The 
proofs  6h6w,  however,  that  there  was  no  consent  by  even  an  indi- 
vidual member  of  the  board.     What   occurred  was  this:   At  a 
meeting,  at  the  bridge  in  question,  between  the  chief  engineer  of 
the  defendants  and  one  or  more  members  of  the  board  of  public 
works,  the  chief  engineer  stated  that  the  defendants  wanted  to  raise 
the  bridge,  and  that  he  would  go  on  and  raise  it  unless  he  was  for- 
bidden to  do  so.    He  was  not  forbidden,  and  therefore  assumed  that 
they  consented.    His  assumption  would  not  have  been  warranted 
even  he  made  his  declaration  to  the  board  when  regularly  convened 
for  the  transaction  of  business. 

The  complainants  are  the  proper  parties  to  itpply  for  relief  in 
such  case  as  this,  and  the  injury  whicn  they  seek  to  have  redressed 
belong  to  the  class  which  this  court  may  redress  by  in-  MumciPAurT 
iimction.     It  is  settled  that  a  municipality  which  has,  Sott"^  '?5 


by  law,  the  control  and  supervision  of^tiie  public  high- 
wajB  within  its  territorial  limits,  may  maintain  a  suit  in  equity,  to 
prevent  any  alteration  of  them,  or  injury  to  them,  which  will  de- 
prive the  public  of  their  safe  and  convenient  use.  Greenwich  Tp. 
V.  Easton  K.  B.  Co.,  24  K.  J.  £q.  217 ;  s.  c,  on  appe^,  25  N.  J. 
Ea.565. 

The  complainants  are  entitled  to  an  injunction  requiring  the  de- 
fendants to  reduce  their  bridge  so  as  to  conform  to  the  grade  of 
the  avenue.    The  complainants  are  also  entitled  to  costs. 

Dtmages  for  Injury  Caused  by  Changing  Qrade  of  Street. — See  Little 
HUmi  a  R.  Co.  9.  Hambleton,  14  Am.  &  Eng.  R.  B.  Gas.  126,  and  notes. 
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Beard  et  <d. 

Orkdit  Valley  R.  B.  Oo. 
(9  Ontario  BeporU,  616.) 

Edd,  that  sec.  34  of  R.  S.  Ontario,  ch.  165,  which  fixes  a  limitation  of  ax 
-months  for  bringing  actions  for  any  damage  or  injury  sustained  by  resson 
-of  any  railway,  did  not  apply  to  an  action  brought  against  a  railway  com- 
pany for  damages  for  wrongfully  taking  earth  mm  off  the  plaintiffs'  land. 

Where  the  plaintiffs  brought  action  against  the  defendants  to  recoTer 
-possession  of  certain  lands,  and  the  latter  resisted  the  claim,  and  also 
served  a  third  party  notice  upon  H.,  claiming  indemnity;  and,  thereupon, 
by  order  in  Chambers,  on  application  of  the  defendants,  H.  was  made  t 
^rty  defendant  to  the  action,  and  the  plaintiffs  afterwards  abandaned 
•their  claim  to  the  lands. 

Eisidj  that  the  plaintiffs  must  pay  H.'s  costs. 

This  was  an  action  brought  by  Oharles  L.  Beard  and  John  Bar- 
"wick,  trustees  of  the  Eobert  i^ewton  Light,  against  the  Oredit  Valley 
Jl.  K.  Co.  to  recover  possession  of  certain  lands  in  the  Gore  of 
West  Oxford,  alleged  to  have  been  wrongfully  taken  by  the  rail- 
•way  company  for  the  purpose  of  constructing  a  certain  branch  line, 
and  to  recover  damages  of  and  incidental  to  the  taking  of  such 
Jands,  and  also  damages  for  excavating,  digging  up,  and  carrying 
.away  the  soil  from  certain  other  of  the  plamtins'  lands. 

l^e  land  so  alleged  to  have  been  wrongfully  taken  possession  of 
by  the  defendants,  and  which  formed  the  chief  element  of  the 
plaintifis'  claim,  was  a  part  of  what  was  called  Queen  street  on  a 
registered  plan  of  the  plaintifiEs'  land,  which  plan,  however,  the 
plaintiffs  contended  had  been  legally  superseded  by  one  subee- 
quently  registered,  whereby  they  alleged  they  had  leffally  closed 
up  said  street,  so  that  the  said  street  never  became  and  was  not  a 
public  road.  In  respect  to  the  claim  of  the  plaintifGs  as  to  this 
portion  of  the  lands  in  question,  the  defendants  justified  under  a 
Dy-law  of  the  municipality  of  West  Oxford,  and  also  served  a  third 
party  notice  upon  tiames  Hay,  the  elder,  and  James  Hay,  the 
younger,  claiming  a  right  to  be  indemnified  by  them  in  respect 
thereof,  upon  certain  grounds  not  necessary  further  to  specify  here, 
and  the  Hays  were,  on  the  application  of  the  defendants,  by  order 
in  Chambers  of  September  16th,  1884,  given  liberty  to  appear  and 
deliver  a  defence  against  the  plaintifib'  claim,  which  they  aid. 

The  plain  ti£Es  also  claimed  that  the  defendants,  the  railway  com- 
pany, had  taken  the  earth  as  aforesaid  from  a  piece  of  land  46  or 
^0  feet  from  the  line  of  the  siding  in  question,  being  about  IS  feet 
by  about  30  feet ;  and  also  from  what  were  called  m  the  evidence 
lots  31,  32,  and  33. 

Amongst  other  defences  the  company  claimed  the  benefit  of 
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section  34  of  the  Railway  Act  of  Ontario,  B.  S.  O.  ch.  165,  which 
fixes  a  limitation  of  six  months  for  bringing  actions  for  any  dam- 
age or  injury  sustained  "  by  reason  of  the  railway;" 

The  action  was  tried  at  Woodstock  on  April  21st^  1885,  before 
FeiOTSon,  J. 

Tne  remaining  facts  of  the  case  and  what  took  place  at  the  trial 
sufficiently  appear  from  the  jud^ent. 

W.  Casselsy  Q.C.,  and  JSaUj  Q.O.,  for  the  plaintifb. 

C.  Mo9B^  Q.C.,  and  McKay  for  the  Hays. 

0.  T.  Blackdack  for  railway  company. . 

Fbbgtjson,  J. — ^During  the  trial  and  after  the  greater  part  of  the 
evidence  had  been  given,  the  plaintifb'  counsel  said  that  he  would 
not  on  behalf  of  the  plaintiffs  contend  that  the  street  fact*. 

called  Queen  street  could  have  been  properly  closed  by  the  plaintiffs 
or  any  of  them.  This  disposed  of  the  most  important  part  of  the 
case  in  the  defendants'  favor,  and  it  need  not  be  further  discussed, 
as  the  plaintiffs  said  that  they  would  not  claim  title  to  the  lands 
embraced  in  this  street  as  against  either  of  the  defendants. 

The  remaining  parts  of  the  suit  are,  as  it  appears  to  me,  of  com- 
paratively trifling  importance.    These  are : 

1.  Has  it  been  proved  that  the  defendants,  the  railwav  company, 
took  the  earth  from  the  piece  of  ground  mentioned  in  the  evidence 
as  a  piece  of  land  lying  about  40  or  50  feet  from  the  line  of  the 
ddingin  question,  and  being  about  15  feet  by  about  30  feet ? 

2.  JDoes  the  six  months  limitations  clause  apply  to  the  act  of 
taking  the  earth  from  lots  31,  32,  and  33,  mentioned  in  the  evi- 
dence, and  to  the  taking  of  the  earth  from  this  15  feet  by  30  feet, 
if  it  is  considered  that  the  evidence  shows  that  this  last  was  done 
by  the  railway  company  f  and, 

3.  The  matter  of  the  costs  of  the  action  as  between  the  plaintiffs 
and  the  defendants,  the  railway  company,  and  the  defenaants  the 
Hays. 

As  to  the  first  question  it  was  not  proved  that  the  defendants, 

the  railway  company,  took  the  earth  from  this  piece  of  land  about 

15  feet  by  about  30  feet,  by  any  person  who  saw  tnese  de-  rbmoval     of 

fendants  or  their  servants,  or  agents,  or  workmen  doing  SSS      *^* 

the  act    But  as  the  circumstances  indicated  that  it  was  very  prob- 

bable  they  did  do  so,  and  as  the  matter  was  not  considered  (ap- 
^«     i.i_\  .         ^__x  __^^  .jj  ^jj^  g^.^^  ^^j  ^j^^  evidence  per- 

1  as  otherwise  it  might  have  been,  I 
'  wrong  by  permitting  the  plaintiffs 
to  give  further  evidence  on  this  subject  in  case  of  a  reference  on 
the  other  subject.  If  no  such  reference  takes  place  the  finding 
must,  I  think,  be  for  the  defendants  on  this  part  of  the  case.  This 
may  not  be  considered  good  practice,  but  I  think  I  may  venture  to 
take  this  course,  as  it  appears  to  me  to  be  the  just  one  in  this  case. 
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As  to  the  second  question,  tliat  is,  as  to  whether  or  not  the  six 
AppucATioH  OF  months  limitation  applies,  it  was  said  at  the  bar  that  the 
LiMiTATioH.  precise  point  had  not  been  decided.  I,  however,  Ten- 
tnre  to  thinlc  that  the  case  The  Corporation  of  the  Township  of 
Brock  V.  The  Toronto  and  Nipissing  E.  R.  Co.,  37  TJ.  C.  R  372,  is 
in  point  and  in  favor  of  the  plaintiffs'  contention.  True,  there  were 
in  that  case  letters  between  the  parties  on  the  subject  in  which 
the  then  defendants  acknowledged  that  they  were  in  the  wrong 
in  taking  the  gravel,  and  certain  offers  were  made.  These  do  not 
appear  in  this  case.  The  facts  are,  however,  now  (it  may  be  said) 
undisputed  facts.  The  defendants,  the  railway  company,  did  not 
take  or  profess  an  intention  of  taking  the  land  (lots  31,  32,  and  33^ 
or  any  part  of  it.  They  simply  took  the  material  that  they  founa 
there  and  used  it  for  the  purposes  of  their  road  (embanKments, 
I  suppose),  and  I  think  the  principles  stated  in  the  case  I  refer  to, 
by  the  then  Chief  Justice  Richards,  and  adopted  by  the  then  Court 
of  Queen's  Bench,  of  direct  application  here,  and  following  that 
case,  I  am  of  opinion  that  the  six  months  limitation  does  not 
apply. 

There  will  be  a  reference  to  the  Master  at  Woodstock  as  to  the 
damages  occasioned  to  the  plaintiffs  by  the  removal  of  the  earth  or 
other  material  from  these  lots  31,  32,  and  33,  by  the  defendants, 
the  railway  company,  with  leave  to  the  plaintiffs  to  give  evidence 
as  to  the  alleged  removal  of  the  material  from  the  piece  of  land 
known  in  the  case  as  the  piece  about  15  feet  by  about  30  feet,  and 
should  the  Master  find  this  act  was  done  by  the  defendants,  the 
railway  company,  then  to  ascertain  and  state  also  the  damages  oc- 
casioned to  the  plaintiffs  thereby. 

As  to  the  costs.  The  plaintiffs  have  certainly  failed  as  against 
Costs.  the  defendants,  the  Hays,  and  after  looking  at  the  cases 

referred  to  by  counsel  I  am  of  the  opinion  that  theplamtiffs  should 
pay  the  costs  of  these  defendants  (the  Hays).  Tnese  defendants 
need  not,  I  apprehend,  be  parties  to  the  reference. 

The  plaintins  failed  also  as  against  the  defendants,  the  railway 
company,  in  respect  of  what  appeared  to  me  to  be  by  far  the  meet 
important  part  of  the  suit.  They  have,  however,  succeeded  in  show- 
ing that  tney  are,  as  I  think,  entitled  to  the  measure  of  relief 
above  stated.  As  between  the  plaintiffs  and  the  defendants,  the 
railway  company,  I  think  I  shall  not  be  wron^  in  saying  that  tJiere 
should  be  no  costs  down  to  and  inclusive  of  the  trial. 

The  plaintiffs  are  to  elect  within  one  month  as  to  whether  or  not 
they  will  take  the  reference  offered,  and  if  they  so  elect,  further 
directions  and  subsequent  costs  will  be  reserved.  If  they  elect  not 
to  take  the  reference,  the  action  as  between  them  and  the  defend- 
ants, the  railway  company,  will  be  dismissed  without  costs.  The 
defendants,  the  railway  company,  did  not  insist  upon  damages  be- 
ing ascertained  under  the  provisions  of  the  Railway  Act  or  any  of 
them,  even  if  they  had  the  right  so  to  insist. 
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Baltdcobb  abd  TSanoyer  B.  B.  Go. 

V. 

Algibb. 

(68  Maryland,  810.) 

A  railway  company  which  has  entered  upon  land  tinder  a  license  from  the' 
owner,  and  constmcted  its  road,  cannot  plead  such  license  as  a  defence,  to  an 
action  of  trespass  quare  daxuvm  fregity  for  running  its  trains  over  said  land, 
brought  by  the  owner  thereof. 

A  right  of  way  is  such  an  interest  in  land  as  cannot  be  acquired  by  a  mere 
license.  It  can  only  be  acquired  in  this  State  in  the  mode  provided  by  the 
statate^  that  is,  by  deed  duly  executed  and  recorded. 

Where  a  railway  company  has  the  ri^ht  under  its  charter  to  acquire  a  right 
of  way  over  certain  lana  by  condemnation,  and  proceedings  for  such  purpose 
are  dispensed  with  by  reason  of  the  consent  of  the  owner  of  the  land  to  the 
construction  of  the  road,  and  he  subsequently,  after  the  road  has  been  built 
at  lar|;e  expense,  revokes  his  consent,  a  court  of  equity  will  restrain  him 
from  mterfering  with  the  railway  company  in  the  use  and  enjoyment  of  the 
light  of  way  pending  proceedings  to  have  the  same  condenmed. 

Appeal  from  the  Circnit  Oonrt  for  OarroU  County. 

This  was  an  action  of  trespass  qua/re  dcmsumfregit  brought  by 
the  appellee  against  the  appellant,  in  the  Circuit  Court  for  Balti- 
more County,  and  thence  removed  at  the  instance  of  the  defendant 
to  the  Circuit  Court  for  Carroll  County,  where  it  was  tried.  The 
insertion  of  the  numerous  prayers  offered  on  both  sides  is  deemed 
unnecessary.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  $250,  and  judgment  was  entered  accordingly.  The  defendant 
appealed. 

The  canse  was  argued  before  Alvey,  C.  J.,  Yellott,  Miller,  Bob- 
inson,  Irving,  and  feyan,  JJ. 

Qmngton  D.  JSamdtz  and  CTuxrlee  JS,  HobertSy  Attomey-Gten- 
eral,  for  the  appellant. 

Geo.  Z.  StockddU  and  James  A.  C.  Bond  for  the  appellee. 

BoBiNsoN,  J. — ^This  is  an  action  of  trespass  qtio/re  dcmsumf  regit 
against  the  appellant  for  rnnning  its  trains  over  the  land  of  the 
appellee,  and  the  main  question  is  whether  a  license  facts. 

under  which  the  company  entered  on  the  land,  and  upon  the  faith 
of  whidi  it  expended  large  sums  of  money  in  the  construction  of 
its  road,  can  be  set  up  as  a  defence  in  a  court  of  law  to  the  action? 
And  this  depends  upon  whether  a  right  of  way  can  be  acquired  in 
this  State  by  a  license  upon  the  faith  of  which  the  way  has  been 
constructed  2 

Sec.  1,  Art.  24,  of  the  Code,  provides  that  no  interest  in  or  con- 

23  A.  <b  £.  R.  Cas.— 10 
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ceming  land,  for  a  term  exceeding  seven  years,  shall  be  transferred, 
otherwise  than  by  deed  duly  executed  and  recorded. 

BlQBT    OP    WAT     rr       1  .1.  ...*'•.  1T11  1  tt 
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Under  this  statute  it  was  decided  so  long  ago  as  Hajs 
V.  Bichardson,  1  G.  &  J.  366,  that  a  right  of  way  was 
an  interest  in  land,  which  could  not  be  created,  except  in  the 
mode  and  manner  prescribed  by  the  statute.  In  that  case  the 
plaintiff  constructed  the  road,  and  built  a  bridge  under  a  license  in 
writing  from  the  owner  of  the  land,  and  it  was  held  that  no  action 
would  lie  against  a  subsequent  owner  for  obstructing  the  road. 

But  while  admitting  this  to  be  so  in  resard  to  an  ordinary  way,  it 
was  argued  that  in  a  case  like  the  one  now  Before  us,  where  a  railway 

company  has  made  lar£:e  expenditures  in  the  constrnc- 

cATioH    AFT«B  tiou  01  a  permaueut  way  under  a  license  of  the  owner, 
BzraxDiTUBB.     ^^^  latter  ought  not  to  be  permitted  to  revoke  it,  and 
that  such  a  defence  is  available  at  law  as  well  as  in  e^juitj.    Were 
this  a  question  to  be  decided  purely  on  eouitable  principles,  there 
might  be  some  force  in  this  contention.    But  this  is  an  action  at 
law,  and  the  rights  and  liabilities  of  the  parties  must  be  deter- 
mined by  the  well  settled  rules  of  law.    For  the  protection  and  se- 
curity of  titles,  the  Legislature  has  said  that  certain  formalities 
must  be  observed  in  the  transfer  of  interest  in  real  estate.    The 
law  in  this  respect  was  well  known  to  the  appellant,  and  besides 
its  charter  pointed  out,  in  precise  terms,  how  and  in  what  manner 
a  right  of  way  might  be  acquired.    Disregardine,  however,  a\l 
this,  the  appelknt  has  seen  fit  to  construct  its  roaa  under  a  bare 
license  of  tne  owner  of  the  land.    But  a  right  of  way  beixifi;  an 
interest  in  land,  such  an  interest  could  not,  as  we  have  said,  be 
created  by  a  license,  the  effect  of  which  wad  merely  to  make  the 
acts  of  the  licensee  lawful,  which  otherwise  would  have  been  un- 
lawful.   And  now  when  the  owner  revokes  the    license  thus 
granted,  a  right  incident  to  the  ownership  of  the  land,  we  are 
asked  to  say  me  appellant  has  acquired  an  interest  in  land  under 
the  license,  unaffected  by  the  act  of  revocation, — ^and  this,  too,  in 
the  face  of  the  statute  which  declares  that  an  interest  in  land  can* 
not  be  transferred  otherwise  than  by  a  deed  executed  and  recorded. 
To  hold  that  a  right  of  way  is  an  interest  in  land  which  cannot  be 
created,  except  by  deed,  and  yet  that  a  licensee  may  continue  to 
use  and  enjoy  it  against  the  revocation  of  the  license  itself,  is  to 
give  to  a  license  tne  effect  and  operation  of  a  grant  by  deed. 

Cases  may  be  found,  it  is  true,  in  which  the  defence  now  rdied 
on  has  been  held  to  be  a  good  defence,  even  in  actions  at  law. 
Some  of  these  cases  proceed  on  the  ground  that  where  one  has  in- 
duced another,  either  by  express  consent  or  acquiescence,  to  incur 
expense  in  the  erection  of  permanent  works,  he  will  not  be  per- 
mitted to  deprive  the  licensee  of  the  benefits  of  such  expencUturey 
by  reason  of  want  of  a  complete  legal  title.  In  other  words,  such 
conduct  on  the  part  of  the  licensor  operates  as  an  estoppel  injn/u* 
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Other  cases  proceed  on  the  j>riQciple  exercised  by  courts  of  equity 
in  the  specific  performance  of  parol  contracts  in  regard  to  the  sale 
of  land,  and  give  to  a  license  thus  executed  the  force  and  effect 
of  a  contract.  LeFevre  v.  LeFevre,  4  S.  &  B.  241 ;  McKellip  v. 
Mcrhenny,  4  Watts,  317 ;  Rerick  v.  Kern,  14  S.  &  R  267.  In 
McKellip  V.  McHhenny,  Kennedy,  J.,  said,  "Wherever  a  party  has 
induced  another  upon  the  faith  of  his  promise,  though  verbal,  to 
expend  his  money  or  labor,  for  which  he  can  only  be  remunerated 
by  the  enjoyment  of  the  thing  so  promised,  equity  will  compel 
the  promisor  to  give  such  deed  or  writing  as  shail  be  requisite  to 
secure  the  promisee  in  the  perfect  enjoyment  of  what  was  prom- 
ised But  nere,  where  we  nave  no  court  of  equity  to  compel  such 
a  thing  to  be  done,  it  will  be  considered  in  our  courts  of  law  as 
actnaify  done,  and  the  grantee  protected  in  the  enjoyment  of  the 
thine  promised  accordingly.''  And  in  the  still  later  case  of  Huff 
r.  AkCauley,  53  Penna.,  206,  Strong,  J.,  after  reviewing  the  deci- 
sions in  regard  to  the  question,  admits  that  the  courts  in  that  State 
have  gone  beyond  the  common  law,  and  the  rulings  of  courts  of 
eqnity  elsewhere.  It  is  clear,  therefore,  that  the  decisions  in  these 
cases  were  based  entirely  upon  equitable  grounds,  and  in  States 
where  parties  are  allowed  to  make  equitable  defences  in  actions  at 
law.  It  has  been  held  also  in  Ohio  tnat  an  executed  license  stands 
on  the  same  footing  at  law-  as  an  executed  parol  agreement  in 
equity,  and  to  be  equally  irrevocable  whether  lands  or  chattels  are 
in  question.     Wilson  v.  Chalfant,  15  Ohio,  247. 

We  may  remark,  however,  in  passing,  tnat  there  is  a  broad  dis- 
tinction between  a  license  and  a  contract  or  agreement  lickvse  and 
for  the  sde  of  land.  *  A  license  is  but  an  authority  to  iSS^^um. 
do  an  act  or  series  of  acts  on  the  land  of  the  licensor.  ^^"""^ 
It  needs  no  consideration  to  support  it,  and  transfers  no  interest  in 
the  land,  and  is,  from  its  nature,  revocable  at  the  will  of  the  li- 
censor. A  contract,  on  the  other  hand,  requires  a  consideration  to 
Bunport  it,  and  confers  rights  which  may  be  enforced  at  law. 

Bat,  be  that  as  it  may,  we  may  safely  say,  as  a  general  rule,  the 
decisions  in  this  country  hold  that  an  interest  or  easement  in  land 
cannot  be  acquired  at  law  by  license,  but  must  be  ac-  ihtbrbct  n 
quired  in  the  mode  provided  for  the  transfer  of  real  iJ^^Jg'*"  S 
estate.  We  shall  not  extend  this  opinion  by  citations  "c*""^ 
from  the  many  cases  in  which  this  question  has  been  considered, 
bat  refer  merely  to  the  cases  themselves.  Oook  v.  Stearns,  11 
Mass.  533 ;  Stevens  v,  Stevens,  11  Metcalfe,  261 ;  Foot  v.  New 
Haven  and  Northampton  Co.,  28  Conn.  214 ;  Bridges  v.  Purcell, 
1  Dev.  &  Batt.  492 ;  Mumford-v.  Whitney,  16  Wend.  880 ;  Wood- 
ward V,  Seely,  11  Illinois,  157. 

And  in  England,  where  this  question  has  been  fully  considered  of 
late  years,  the  decisions  are  all  one  way.  In  Hewlins  v.  Shippam^ 
5  B.  ^  G.  221,  where  the  plaintiff  made  a  drain  at  a  considerable 
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expense  through  the  lands  of  the  defendant,  and  with  his  congent, 
all  the  authorities  are  reviewed  in  the  elaborate  opinion  of  Bajlej, 
J.,  and  it  was  held  that  the  license  granted,  being  an  interest  in 
land,  was  within  the  Statute  of  Frauds,  and  not  being  granted  in 
writing  as  required  by  the  statute,  the  plaintiff  had  a  right  at  will 
only.  This  doctrine  was  again  recognized  in  Cocker  v.  Cowper,  1 
0.  M .  K.  418,  where  a  tunnel  had  been  laid  in  the  lands  of  die 
defendant  with  the  consent  of  the  tenant,  and  it  was  held  that  the 
plaintiff  did  not  thereby  acquire  any  interest  in  the  land,  and  conld 
not  maintain  an  action  against  me  defendant  for  diverting  the 
channeL 

We  take  the  law  then  to  be  well  settled  that  a  permanent  interest 
in  land  cannot  be  acquired  by  a  mere  license,  and  a  right  of  way 
being  an  interest  in  land,  it  is  equally  well  settled  that  such  an  in- 
terest cannot  be  acquired  at  law  in  this  State,  except  in  the  mode 
provided  by  the  statute,  that  is  by  deed  executed  and  recorded. 
Whether  a  court  of  equity  would  restrain  the  application  of  this 
rule  in  a  case  where  one  by  express  consent  or  acquiescence  has  in- 
duced another  person  to  incur  expense  in  the  construction  of  per- 
manent works,  and  afterwards  attempts  to  deprive  such  person  of 
the  benefits  of  his  expenditure  by  reason  of  the  want  of  a  complete 
legal  title,  is  a  question  not  presented  in  this  appeal,  and  in  r^^d 
to  which  we  are  not  to  be  understood  bb  expressing  any  opinion. 
This  much,  however,  we  may  say,  the  appellant  had  the  right  un- 
der its  charter  to  acquire  the  right  of  way  in  controversy  by  con- 
demnation, and  inasmuch  as  proceedings  for  that  purpose  were  dis* 
pensed  with  by  reason  of  the  consent  of  the  appellee  to  the  con- 
struction of  the  road  through  his  land,  such  proceedings  may  still 
be  instituted  by  the  appeUant,  and  pending  these  proceedings  a 
court  of  equity  would  restrain  the  appellee  from  interfering  with 
the  appellant'in  the  use  and  enjoyment  of  the  ri^ht  of  way. 

But  it  was  also  argued  that  the  declaration  claimed  damages  only 
for  the  alleged  unlawful  acts  of  the  appellant,  prior  to  the  revoca- 
tion of  the  license.  But  in  this  view  we  do  not  concur.  The  ap- 
Eellant  could  not,  of  course,  be  deemed  a  trespasser  so  long  as  the 
cense  remained  unrevoked.  The  third  count,  however,  charges 
"  that  the  defendant  on  the  first  day  of  May,  1878,  and  on  divers 
other  days  and  times,  between  that  day  and  the  time  of  bringing 
this  suit,  broke  and  entered,"  etc.  And  as  the  license  was  re- 
voked before  the  institution  of  the  suit,  the  plaintiff  was  entitled  to 
recover  damages  under  this  count  for  the  unlawful  acts  of  the 
defendant,  subsequent  to  such  revocation. 

Finding  no  error  in  the  rulings  below,  the  judgment  will  be 
afiirmed. 

Judgment  affirmed. 

Remedies — Trespass  against  Company — Total  Dispostestion  of  Railway 
Company — Lapse  of  time  as  a  bar  to  action. — The  action  of  trespass  to 
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try  title  will  lie  against  a  railway  company  asserting  a  rlgbt-of-way  claim  to 
lADd.  This  action,  takine  the  {ilace  of  the  common  law  action  of  ejectment, 
maj  be  used  where  the  object  is  to  recover  possession  of  land  unlawfully 
withheld  from  the  owner,  and  to  which  he  has  the  right  of  immediate  pos- 
aession,  whether  the  defendant  claims  under  title  or  is  a  mere  trespasser. 

In  a  suit  between  the  owner  of  the  soil  and  a  railway  company,  whose 
title  to  an  easement  is  without  foundation,  and  which  is  a  trespasser,  the 
owner  is  entitled  to  dispossess  the  latter  altogether. 

Eren  where  the  statute  provides  a  summary  remedy  by  which  lands  can 
be  condemned  to  the  use  of  a  railway  company  and  damages  assessed  to  the 
owner,  such  remedy  does  not  interfere  with  the  owner's  right  to  an  action  of 
trespass  to  try  title,  where  the  railway  company  occupies  the  land  without 
resorting  to  the  statutory  method  of  condemning  it. 

That  a  railway  company  as  a  trespasser  occupied  the  land  long  before 
plaintiff  purchased  will  not  affect  his  right  to  sue,  nor  will  naked  possession 
of  the  right  of  way  over  the  land  for  ten  years  bar  his  recovery.  Hays  «. 
Texas,  etc.,  R.  R  Co.,  62  Tex.  897. 

Entiy  without  Compensation  is  a  TrespasSf  when — Subsequent  agree- 
ment—Rights  under. — ^An  entry  by  a  corporation  invested  with  the  right  6f 
eminent  domain,  upon  private  land  without  first  making  compensation  to  the 
owner  or  giving  adequate  security  therefor,  is  a  trespass.  Until  such  com- 
pensation is  made  or  security  given,  the  full  title  to  the  premises  is  in  the 
prirate  owner,  and  he  may  maintain  ejectment  for  their  recovery. 

Where  land  was  taken  by  a  railroad  corporation  without  first  paying  or 
securing  compensation,  and  the  private  owner  subsequently  agreed  with  the 
corporation  to  accept  a  specific  sum  for  the  right  of  way  over  his  property, 
to  be  paid  within  twenty  days  after  the  issuance  of  certain  bonds  contem- 
plated by  said  corporation,  and  the  agreement  was  never  executed  by  the 
payment  of  said  purchase  money : 

'  Hdd,  in  an  action  of -ejectment  brought  by  the  private  owner  against  the 
corporation  to  recover  said  property,  that  the  unexecuted  i^eement  could 
not  be  set  up  to  defeat  the  plaintiff's  right  of  recovery.  Philadelphia,  etc., 
R.  R.  Co.  t>.  Cooper,  105  Pa,  St.  239. 

Entry  on  filing  bond  not  authorized  by  Statute  in  Pennsylvania. — ^Neither 
the  Act  of  April  13,  1846  (Penna.  L.  820),  nor  the  Act  of  March  17,  1860 
(Penna.  L.  12),  authorizes  the  Pennsylvania  R.  R.  Co.,  upon  the  approval  and 
filing  of  their  bond  to  a  lessor,  to  enter  upon  land  in  the  possession  of  the 
lessee.    Penna.  R.  R.  Co.  v.  Eby,  107  Pa.  St.  166. 

When  Owner  of  land  can  bring  trespasst — See  St.  Louis,  etc.,  R.  R.  Co. 
9.  Eames,  10  Am.  &  Eng.  R.  R.  Cas.  89,  and  note;  Little  Rock,  etc.,  R.  R. 
Co.  e.  Dyer,  10  Id.  88;  Brooklyn  City  R  R.  Co.  e.  Hussner,  20  Id.  265,  and 
note. 


Ohio  &  Mibsibsippi  B.  B.  Co. 

V. 

BUBSELL. 

{Admnee  due^  lUinoii.    Ifovem^  14,  1885.) 

• 

Hie  fact  that  a  railroad  corporation  is  in  the  hands  of  a  receiver,  is  no 
defence  to  an  action  agunst  the  company  under  the  Act  of  1874,  to  recover 
double  the  value  of  a  fence,  built  along  the  railroad  track  by  an  adjoining 
landowneTy  on  the  failure  of  the  company  to  build. 
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This  statutory  providoQ  is  a  police  regulation ;  and  a  railroad  corporatioDp 
although  in  the  hands  of  a  receiver,  appointed  by  a  court  of  competent  juris- 
diction, retains  its  corporate  existence  and  is  subject  to  such  reflation. 

The  finding  of  the  appellate  court  upon  a  controverted  question  of  fact,  is 
conclusive  upon  the  Supreme  Court,  and  the  finding  will  be  presumed  to  be 
such  as  was  necessary  to  support  the  judgment. 

Appeal  from  Appellate  Court  for  Third  District. 

Pollard  dk  PhiUipa  for  appellant 

Oscar  A.  DeLerew  and  W.  P.  CaUon  for  appellee. 

SooTT,  J. — This  action  was  brought  by  George  S.  Russell  against 
FACTS.  the  Ohio  and  Mississippi  R.  R.  Co.,  to  recover  double 

the  value  of  a  fence  which  it  is  alleged  plaintiff  built  on  the  right 
of  way  of  the  defendant  corporation. 

In  the  declaration  the  facts  are  averred  with  sufficient  fullness 
on  which  plaintiff  bases  his  right  to  recover ;  from  which  it  appears 
defendant  was  possessed  of  and  was  operating  a  railroad  through 
the  County  of  Cass,  and  that  it  was  the  duty  of  such  defendant, 
under  the  statute,  to  build  a  f^nce  on  its  right  of  way  next  adjoin- 
ing plaintiff's  land.  That  on  failing  to  build  such  fence  as  tlie  law 
require^  plaintiff  caused  a  notice  to  be  served  on  defendant  that 
unless  it  conformed  to  the  statute  and  built  such  fence  within  thirty 
days,  plaintiff  would  proceed,  as  he  is  authorized  by  statute  in  such 
cases  to  do,  to  build  the  fence  and  hold  defendant  liable  for  double 
the  value ;  and  that,  on  defendant's  failure  to  build  such  fence, 
plaintiff  did  build  it,  and  now,  by  his  action,  seeks  to  recover  double 
the  actual  cost  of  constructing  the  same. 

To  the  declaration  alleging  these  and  other  facts,  defendant 
pleaded  :  1,  the  general  issue,  and,  2,  a  special  plea,  in  which  it  is 
averred  tliat,  at  and  before  the  time  of  building  the  fence,  as  in  tlie 
declaration  stated,  the  railroad  and  all  the  property  of  defendant 
was  in  the  hands  of  a  receiver  appointed  by  a  District  Court  of  tlie 
United  States,  in  pursuance  of  an  order  of  that  court  authorizing 
such  receiver  to  take  possession  and  operate  such  railroad,  and  en- 
joining and  restraining  the  company,  its  officers  and  employees* 
iromin  any  manner  interfering. with  the  possession  of  the  receiver 
or  with  the  management  or  the  operation  of  the  railroad  property. 
To  this  special  plea  the  court  sustained  a  demurrer,  and  defendant 
elected  to  stana  bv  its  plea. 

A  trial  was  had  before  the  court  without  the  intervention  of  a 
jury,  on  the  plea  of  the  general  issue,  which  resulted  in  the  render- 
ing a  judgment  against  defendant  for  double  the  value  of  the  fence 
built  by  plaintiff.  That  judgment  was  affirmed  in  the  Appellate 
Court  of  the  Third  District,  and  defendant  brings  the  case  to  this 
court  on  his  further  appeal. 

The  decision  of  the  court  in  sustaining  the  demurrer  to  the 
special  plea  raises  the  principal  question  in  the  case.     Conceding 
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the  correctness  of  that  decision,  it  would  follow  that  the  ruling  of 
the  court,  excluding  as  evidence  the  orders  of  the  United  States 
Coart,  appointing  the  receiver,  was  also  correct.  Both  decisions 
will,  therefore,  be  examined  together  as  one  question. 

Section  1  of  the  Act  of  1874  makes  it  the  duty  of  every  railroad 
corporation  within  a  certain  time  after  its  line  is  open  nimr  of  rah. 
for  use,  to  erect  and  thereafter  maintain  fences  on  both  Tcfract*^^* 
sides  of  its  road,  suitable  and  sufficient  to  keep  stock  from  getting 
on  the  track.  Section  3  of  the  same  Act  declares  that  whenever 
any  railroad  corporation  shall  neglect  or  refuse  to  build  suck  fence 
in  accordance  with  the  provisions  of  the  Act,  the  owner  or  occu- 
pant of  the  land  adjoining  the  railroad  may  give  notice  to  such 
corporation  to  build  such  fence  within  a  time  specified.  The  notice 
antnorized  to  be  given  may  be  served  on  the  corporation  or  the 
lessee  or  the  persons  operatmg  such  railroad.  By  tne  4th  section, 
it  is  provided,  if  the  parties  so  notified  shall  refuse  to  build  such 
fence,  the  owner  or  occupant  of  the  land  required  to  be  fenced 
may  build  the  fence,  and  the  person  so  building  such  fence 
shall  be  entitled  to  double  the  value  thereof  from  such  corpora- 
tion or  party  actually  occupying  or  using  such  railroad. 

Ic  will  be  perceived,  on  a  close  reading  of  the  statute,  the 
person  constructing  the  fence  under  its  provision  may  bring  his 
action  either  ae:ainst  the  corporation  or  the  party  ac-  „ 

x_    11  •  .  I-  •!  J  a.  S-  •  1  RECBnrKE'8  UA- 

tuaJly  occupying  or  usmg  such  railroad,  at  his  elec-  biutt  for  fail- 
tion.  Either  one  is  liable  to  the  penalty  imposed  by  ^'**^™'*^ 
the  statute.  It  is,  therefore,  no  defence,  so  far  as  the  corporation 
is  concerned,  that  the  property  of  the  corporation  is  in  the  hands 
of  the  receiver,  or  that  its  road  is  occupied  or  used  by  another 
party.  The  statute  has  expressly  given  the  remedy  against  either 
party,  and  the  party  aggrieved  may  bring  his  action  against  one  or 
the  other  as  he  deems  most  expedient,  under  this  construction  of 
the  statute,  it  is  obvious  the  demurrer  to  the  special  plea  was 
properly  sustained. 

Counsel  have  cited  aline  of  authorities  that  hold  while  a  railroad 
is  in  the  hands  of  a  receiver,  under  appointment  of  a  court  of  com- 
petent jurisdiction,  with  full  power  to  operate  such  road,  to  the 
exclusion  of  its  employees,  the  corporation  will  not  be  liable  for 
injuries  caused  by  the  negligent  conduct  of  the  agents  or  servants 
of  the  receiver  over  whicn  it  has  and  can  have  no  control.  Con- 
ceding the  correctness,  as  is  fi*eely  done,  of  the  general  doctrine  on 
this  subject,  it  has  no  application  to  the  case  being  considered. 
The  defendant  in  this  case  is  not  sued  for  an  injury  or  damage 
done  by  the  servants  of  the  receiver  operating  the  road.  The 
action  is  against  defendant  for  th^  non-pei*formance  of  a  duty  im- 
posed by  statute  against  which,  it  is  apprehended,  no  order  of 
a  court  can  avail  to  relieve  it.  It  is  a  police  regulation  to  which 
the  corporation  is  subjected  by  the  sovereignty  of  the  State,  and  it 
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ifl  not  within  the  rightf  al  jurisdiction  of  the  comi;,  either  State  or 
Federal,  to  arrest  its  operation. 

Notwithstanding  the  appointment  of  the  receiver,  the  corporation 
coM^RATioir     is  clothed  with  its  franchises  find  such  corporation  stiU 
■znTAi.TBouoH  cxists.     The  effect  of  the  appointment  of  the  receiver 
ronrsD.     ^'  is  simplv  to  givc  him  the  temporary  management  of 
the  railroad  under  tne  direction  of  the  court,  instead  of  the  mana- 
ger appointed  by  the  director  of  the  corporation.     It  is  that  and 
nothing  more.    As  the  corporation  still  exists,  it  may  still  exerciee 
as  before  its  franchises,  so  it  does  not  interfere  with  the  rightfnl 
management  of  the  road  by  the  receiver,  so  far  as  his  duties  are 
defined  by  the  court  appointing  him.     No  doubt  it  may  do  many 
corporate  acts,  and  certainly  it  can  do  all  things  necessary  to  pre- 
serve its  legal  existence,  notwithstanding  the  appointment  of  the 
receiver  to  which  the  temporary  management  oi  the  road  is  given. 
Otherwise,  the  appointment  of  the  receiver  would  be  tantamount 
to  a  dissolution  of  the  corporation.     It  is  a  principle  well  under- 
stood, that  all  railroad  or  other  corporations  transacting  business  in 
its  nature  public,  are  subject  to  all  reasonable  police  regulations 
deemed  necessary  for  thl  common  welfare.     The  mere  fact  that  its 
property  may  be  temporarily  in  the  hands  of  a  receiver  does  not 
relieve  a  corporation  from  the  operation  of  such  regulations,  any 
more  than  a  private  citizen  is  released  from  the  duty  to  observe  the 
law,  because  his  property  may  be  sequestered  by  the  order  of  a 
court  for  the  benefit  of  his  creditors.    But  the  duty  of  the  corpo- 
ration in  this  regard  need  not  be  further  discussed  on  principle. 
It  is  sufficient  the  statute  has  imposed  the  duty  sougnt   to  be 
enforced  against  the  corporation,  and  it  must  be  obeyed. 

It  is  objected  the  service  of  the  notice  to  build  the  fence  was  not 
KoncBTOBXTiLD  Hiadc  upou  defendant  or  any  of  its  a^nts.  It  is  a  suf- 
F«KCT-8KBYicB  ficlcnt  auswcr  to  the  position  taken  fliat  there  was  tes- 
timony to  the  effect  that  the  party  on  whom  the  notice  was  served 
was  in  fact  an  agent  of  defendant ;  and  as  it  was  a  controverted 
question  of  fact  at  the  trial  whether  he  was  such  agent,  the  finding 
of  the  appellate  court  as  to  it  is  conclusive  upon  this  court.  That 
finding  must  have  been  in  favor  of  plaintiff,  as  it  was  necessary  to 
sustain  his  action ;  otherwise  the  judgment  might  have  been  for 
defendant. 

The  suggestion  that  at  the  time  the  notice  was  served  and  the 
fence  was  built,  the  railroad  company  could  not  have  entered  upon 
the  right  of  way  to  build  the  fence  without  a  violation  of  the 
injunction  contained  in  the  order  of  the  court  appointing  the 
receiver,  has  so  little  foundation,  either  in  reason  or  fact  or  law,  that 
it  is  hardly  necessary  to  reniiark  upon  it.  It  is  idle  to  saj  the 
building  of  a  fence  on  the  line  between  the  right  of  way  and  the 
land  of  an  adjoining  proprietor,  would  be  such  an  interference 
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with  the  operation  of  the  railroad  by  the  receiver  as  would  subject 
the  party  aoiug  it  to  punishment  for  contempt  of  court. 

No  error  appearing  in  the  record,  the  judgment  of  the  appellate 
Courtis  affirmed. 

Jadment  affirmed. 

Mallej,  C.  J.,  and  Scholfield,  C.  J.,  dissent. 

Statutory  Liability  of  Railway  Company,  notwithstanding  Receivership. — 
Where  an  absolute  liability  is  fixed  upon  a  railway  by  statute,  as  for  exam- 
ple, when  the  company  is  made  by  statute  absolutely  liable  for  the  killins  of 
stock  in  cases  where  its  road  is  not  securely  fenced,  the  fact  that  the  affairs 
of  the  company  have  passed  into  the  hand  of  a  receiver,  appointed  by  the 
Federal  Court,  constitutes  no  defense  to  an  action  on  such  liability  in  the 
State  Court,  and  plaintiff  may  recover  judgment  in  such  action  upon  the 
sututoiy  liability  notwithstanding  the  possession  of  the  receiver.     This 
is  the  rule  laid  down  by  Mr.  High  (Receivers,  §  807),  an4  sustained  by 
the  following  cases :  Ohio  &  M.  K.  R.  Co.  v.  Fitch,  20  Ind.  498 ;  McEinney 
t.  Ohio,  etc,  R  R.  Co.,  22  Ind.  99 ;  Louisville  N.  A.  &  C.  R.  K.  Co. «.  Cauble, 
46  Ind.  277;  Kansas  P.  R  R  Co.  «.  Wood,  24  Kan.  619,  s.c,  6  Am.  & 
Eog.  R.  R  Cas.  582.     In  Louisville,  etc.,  R  R.  Co.  v.  Cauble,  supray  46  Ind. 
277,  the  court  say  on  this  subject :  '*  By  the  first  section  of  the  act  of  March  4, 
1863,  8  Indiana  Stat.  413,  it  isprovidea  that  '  lessees,  assignees,  receivers  and 
other  persons,  running  or  controlling  any  raUroad  in  the  corporate  name  of 
sQch  company,  shall  be  liable  jointly  or  severally  with  such  company,  for 
stock  killed  or  injured  by  the  locomotives,  cars  or  other  carriages  of  such 
company,  to  the  extent  and  according  to  the  provisions  of  this  act.'    By  the 
above  quoted  section,  lessees,  assignees,  receivers  or  other  persons  running 
or  controlling  any  railroad  company  in  the  corporate  name  of  such  company, 
are  made  liable,  either  jointly  with  the  railroad  company  or  severally ;  that  is, 
vithout  the  company  beiuff  joined  with  them,  for  stock  killed  or  injured  by 
the  locomotives,  cars  or  other  carriages  of  such  company,  to  the  extent  and 
according  to  the  provisions  of  such  act.     By  the  second  section  of  such  act, 
it  is  provided  in  express  terms  that  such  action  may  be  brought  sgainst  the 
railroad,  whether  the  same  was  being  run  by  the  company,  or  by  a  lessee, 
assignee,  receiver  or  other  person  in  the  name  of  the  company.     The  question 
discussed  by  counsel  for  appellant,  therefore,  resolves  itself  into  the  question 
of  whether  the  legislature  of  this  State  possessed  the  constitutional  power 
to  pass  the  above  recited  act.     The  corporate  existence,  powers  and  fran- 
chises of  the  appellant  were  conferred  by  the  legislature  of  this  State.     We 
have  carefully  examined  the  decree  of  the  Unitea  States  circuit  court  for  the 
district  of  Indiana,  appointing  Mr.  Chapman  receiver,  and  find  nothing  therein 
which  attempts  to  take  away  the  corporate  existence,  powers  or  franchises 
of  the  appellant,  and  it  is  therefore  unnecessary  for  us  to  express  any  opinion 
as  to  the  power  of  the  Federal  Judiciary  to  decree  a  forfeiture  of  the  cor- 
porate existence  and  franchises  of  a  corporation  created  by  a  sovereign  State. 
The  whole  decree  proceeds  upon  the  theory  that  the  appellant  is  a  corporation, 
created  and  existing  under  the  laws  of  this  State.    The  whole  effect  of  the 
decree  is,  to  take  the  custody,  control  and  management  of  such  corporation 
ant  of  the  hands  of  the  persons  who  were  controlling  and  managing  the 
same,  and  to  place  the  same  into  the  custody  and  under  the  control  and 
management  ox  the  receiver  for  a  specified  time  and  for  a  special  purpose. 
Hie  corporate  existence  of  the  appellant  was  left  intact.    The  corporate 
powers  and  franchises,  which  had  been  exercised  by  the  officers  of  the  com- 
pany, were  conferred  for  the  time  beine  upon  the  receiver.    The  power  and 
aothority  of  the  receiver  to  manage  and  control  the  company  ana  its  opera- 
tions depended  upon  its  corporate  existence.    If  that  had  been  taken  away, 
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the  power  and  authority  of  the  receiyer  would  have  ceased  and  terminited, 
for  no  Court,  Federal  or  State,  can  confer  corporate  powers  and  franchiBes 
upon  an  individual.  Such  powers  can  be  created  and  conferred  by  the 
legislative  department  alone."  See  Kansas  Pac.  R.  R.  Co.  «.  Wood,  6  Am. 
&  Eng.  R.  R  Gas.  682. 


HiLLYASD 

V. 

Oband  Trunk  R.  R  Co. 

(8  Ontario  BeporUy  Q.  B.  Dw.  588.) 

In  this  case  it  was  held,  in  face  of  46  Yic.  ch.  18,  sec.  490,  sub-sees  15, 16^ 
(O.,)  which  seemed  to  sanction  them  and  empower  municipalities  to  provide 
against  injury  resulting  from  them,  barbed  wire  fences  constructed  by  the 
defendants  upon  an  ordinary  country  road  along  the  line  of  their  railway 
could  not  be  treated  as  a  nuisance,  no  by-law  of  the  locality  in  which  the  ac- 
cident complained  of  in  this  case  having  been  passed  respecting  fences  of  the 
kind ;  and  that  the  defendants  were  not  therefore  liable  for  the  loss  of  the 
plaintiff's  colt,  which,  while  following  its  dam,  as  the  latter  was  being  led  by 
the  plaintiff's  servant,  ran  against  the  fence  and  received  injuries  resulting  in 
its  death. 

Hdd^  also,  that  the  colt  in  question,  five  weeks  old,  following  its  dam, 
could  not  be  said  to  be  running  at  large,  the  universal  custom  of  the  country, 
which  ought  to  govern,  being  for  colts  thus  to  follow  the  dam. 

Hddy  also,  that  evidence  of  the  common  use  of  fences  of  the  kind  in  other 
townships,  and  that  other  municipalities  held  out  inducements  to  erect  them, 
should  have  been  rejected,  as  showing  that  they  were  not  considered  danger- 
ous or  a  nuisance. 

The  statement  of  claim  alleged  that  the  defendants  carelessly 
and  negligently  built  a  barbed  wire  fence  dividing;  their  lands  from 
the  highway ;  that  the  fence  consisted  of  five  strings  of  wire  from 
which  projected  sharp  barbs,  and  there  was  no  capping  or  coping  to 
the  fence,  which  was  not  a  lawful  fence,  but  was  unsafe  and  dan- 
gerous ;  and  that  the  plaintiff's  colt,  while  in  charge  of  the  plain- 
tiff's servant,  and  while  passing  along  the  highway  at  the  place 
where  the  said  fence  was,  came  in  contact  with  the  fence,  and  was 
cut  and  maimed,  and  greatly  injured  by  the  fence,  from  which  it 
afterwards  died. 

The  defendants  pleaded  the  general  issue  by  statute. 

The  action  was  tried  at  the  Assizes  held  at  Brockville,  last 
Spring,  before  O'Connor,  J.,  and  a  jury,  when  a  verdict  was  ren- 
dered for  the  plaintiff,  and  $225  damages. 

It  appeared  that  the  colt  was  about  live  weeks  old ;  that  the  dam, 
led  by  a  man  by  a  bridle  or  halter,  was  being  taken  from  the  plain- 
tiff's residence,  a  distance  of  about  two  miles,  along  the  liigliwaT 


BARBED   WIRE  FENCE  19  NOT  A   NUISANCE.  155 

to  pasture,  the  colt  following  along  after  the  dam,  and  running 
free;  and  that  at  that  part  of  the  highway  it  ran  against  the 
barbed  fence  and  was  injared,  and  died  some  time  after. 

The  counsel  for  the  defendants,  at  the  close  of  the  case,  stated 
that  he  asked  the  jury  to  assess  the  value  of  the  colt,  and  the  ex- 
penses of  treating  it  hy  reason  of  the  accident,  and  then  the 
Sinestion  would  be  a  general  question,  verdict  for  plaintiff  or  de- 
endant. 
The  learned  Judge  directed  the  jury : 

1.  That  the  fence  should  have  been  of  a  reasonable  kind  for  the 
protection  of  the  public  and  of  property  passing  along  the  high- 
way ;  and  that  it  should  not  be  dangerous  to  life  or  limb,  or  to 
animals. 

2.  That  it  was  intended  to  keep  out  cattle,  but*  besides  that  it 
should  not  be  of  a  dangerous  character. 

3.  He  directed  the  juir  to  consider  whether  the  colt  was  reason- 
ably under  the  control  oi  a  proper  person  at  the  time  of  the  acci- 
dent, and  whether  it  was  too  young  to  be  under  any  other  kind  of 
control  than  it  was. 

4.  Should  more  precaution  have  been  taken  in  taking  the  mare 
and  colt  along  the  highwav  to  pasture  than  was  taken? 

5.  Did  the  colt  run  against  the  fence  from  any  fault  of  the  man 
in  cha^e  ? 

6.  Was  the  colt  taken  reasonable  care  of  after  it  was  injured  ?  If 
the  death  was  caused  by  improper  treatment  after  the  injury,  and 
not  for  the  wounds  caused  by  the  fence,  the  defendants  would  be 
answerable  only  for  the  injury  done  by  the  fence,  and  hot  for  the 
death  by  the  improper  treatment ;  bnt  the  defendants  would  not 
be  liable  at  all  ii  the  fence  was  a  proper  fence,  as  before  stated,  or 
if  the  man  in  charge  were  to  blame  by  not  having  the  colt  in  better 
control,  or  otherwise,  as  before  statea. 

The  counsel  for  the  defendants  objected  that  the  learned  Judge 
should  have  told  the  jury  : 

1.  That  the  fence  was  a  kind  of  fence  recognized  by  statute,  and 
therefore  hiwf nl,  and  the  defendants  were  not  liable. 

2.  That  the  fence,  although  dangerous,  was  erected  on  the  de- 
fendant's own  property  Q)eing  about  six  inches  off  the  highway  al- 
lowance, and  wholly  upon  the  defendants'  own  grounds],  and  the 
defendants  were  not  liable. 

3.  That  the  fence,  if  dangerous,  was  not  dangerous  in  itself,  but 
became  so  only  by  reason  of  the  colt  running  against  it,  and  the 
pkintiff  should  not  recover. 

4.  That  the  colt  was  a  trespasser  upon  the  highway,  as  it  was  at 
large,  and  both  at  common  law  and  under  the  Railway  Act  the 
plaintiff  should  not  recover. 

5.  That  the  fence  was  not  the  direct  cause  of  the  injury ;  that 
the  injury  was  caused  by  the  act  of  the  colt  running  against  the 
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fence,  and  the  damage  caused  was  too  remote  from  the  real  cause 
of  injury. 

6.  That  the  plaintiff  should  have  notified  the  defendants  immedi- 
ately of  the  injury  done  to  the  colt,  and  that  the  defendants  were 
not  therefore  liable. 

The  jury  found  $200  damages  for  the  value  of  the  colt,  and  $25 
for  the  attendance  upon  it  in  attempting  to  cure  it. 

Defendants  obtained  an  order  ntsi  calling  upon  the  plaintiff  to 
show  cause  why  the  verdict  for  the  plaintiff  should  not  be  set  aside, 
and  a  non-suit  entered,  or  a  verdict  and  judgment  entered  for  the 
defendants,  or  a  new  trial  directed,  on  the  ground  that  the  evidence 
disclosed  no  liability  on  the  part  of  the  defendants ;  and  for  the 
improper  reception  of  evidence ;  and  for  the  improper  rejection  of 
evidence ;  ana  on  the  ground  of  misdirection  and  non-direction  of 
the  learned  Judge ;  and  on  the  ground  that  the  verdict  was  con- 
trary to  evidence  and  the  weight  of  evidence. 

OsleVj  Q.C.,  Neshittj  with  him,  supported  the  order. 

O^Brien  (of  Prescott)  and  Watson  showed  cause. 

"Wilson,  C.  J. — ^This  is  a  case  of  great  and  general  importance. 
BABBBDFBHCB-  Wc  arc  requircd  to  determine  whether  the  ordinary 
OKBOU8.  barbed  wire  fence  is  one  of  a  dangerous  nature — 

whether  in  fact  it  is  a  nuisance.  That  such  a  protection  may  be 
dangerous  and  a  nuisance  in  some  places  cannot,  I  think,  be  doubted. 
If  the  doorways  of  shops  and  the  ooundaries  of  private  residences, 
churches  and  other  buildings  on  the  sidewalks  of  thoroughfares  up- 
on £ing  street,  in  the  city  of  Toronto,  for  instance,  and  perhaps 
upon  all  sidewalks,  were  fenced  in  that  manner,  I  should  say  the 
fence  would  be  a  nuisance,  because  of  the  imminent  and  constant 
risk  there  would  be  to  persons  walking  along  even  with  care  in  tear- 
ing their  clothes  and  receiving  personal  injuries,  and  it  would  make 
no  difference  that  such  a  fence  in  such  a  place  stood  a  few  inches 
off  the  street  limits  of  the  road,  upon  the  property  of  the  owner ; 
it  would  still  be  too  near  to  the  highway  and  dangerous  to  those 
who  were  passing  along  it  and  lawfully  using  it. 

But  whether  tlie  fence,  which  would  be  dangerous  and  a  nui- 
sance along  such  walks  and  great  and  crowded  thoroughfares,  would 
be  a  nuisance  along  the  sides  of  country  highways  will,  in  my 
opinion,  require  a  different  consideration. 

The  defendants  have  rather  more  than  400  feet  of  their  prop- 
erty along  the  highway  enclosed  by  the  barbed  wire.  The  nign- 
way  runs  in  a  northerly  direction,  and  is  crossed  by  the  defendants' 
railway.  There  are  no  ditches  on  that  part  of  the  highway.  The 
road  is  level  from  fence  to  fence.  The  accident  happen^  about 
two  miles  from  Prescott,  near  to  the  Gladstone  station  of  the  de- 
fendants, and  about  100  feet  beyond  the  railway  crossing.    I  un- 
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dersfamd  the  highway  to  be  an  ordinary  country  road  in  a  well  and 
old  settled  part  of  the  Province. 

The  qneetion  we  have  to  determine  is,  whether  the  barbed  wire 
fence  along  that  road  was  and  is  a  dangerous  stracture,  or,  in  other 
words,  a  nuisance. 

The  defendants  are  required  by  statute  to  erect  and  maintain  on 
each  side  of  the  railway  ^^  fences  of  the  height  and  strength  of 
an  ordinary  division  fence."  46  Yic.  ch.  24,  sec.  9,  D.,  amending 
section  16  and  sub-sections  of  the  42  Yic.  ch.  9,  D. 

The  fence  is  not  complained  of  because  it  was  not  of  the  height 
and  strength  of  an  ordinary  fence. 
Many  cases  were  cited,  but  few  of  them  are  applicable. 
In  Mangan  u  Atterton,  L.  B.  1  Ex.  239,  the  defendant  exposed 
on  a  public  street  a  machine  which  might  be  set  in  motion  bv  any 
passerby,  and  which  was  dangerous  when  in  motion,  without  being 
fenced  or  guarded.  The  plaintiff,  a  boy  of  four  years  old,  by  the 
direction  ox  his  brother  seven  years  old,  placed  his  fingers  within 
the  machine  whilst  another  boy  was  turning  a  handle  which  moved 
it,  and  the  plaintiff's  fingers  were  crushed.  Held,  the  plaintiff 
could  not  recover.  Per  Martin,  B. :  "  The  injury  was  caused  bv 
the  boy's  own  act.  The  damage  was  too  remote  from  the  defend- 
ant's act  in  putting  the  machine  where  it  was."  Per  Bramwell, 
6. :  '^  The  defendant  is  no  more  liable  than  if  he  had  placed  coods 
colored  with  poisonous  paint,  and  the  child  had  sucked  uiem. 
Bat  suppose  the  machine  had  been  of  a  very  delicate  construction 
and  had  been  injured  by  the  child's  fingers,  would  not  the  child  in 
spite  of  his  tender  jearshave  been  liable  to  an  action  as  a  tortfeasor  t 
This  shows  that  it  is  impossible  to  hold  the  defendant  liable." 

In  that  case  the  machine  while  not  in  motion  was  not  dangerous, 
and  in  that  respect  it  was  not  what  this  fence  is  said  to  have  been, 
dangerous  in  itself,  and  that  was  the  ground  of  the  decision  in 
Hughes  V.  Macfie,  2  H.  &  C.  744.  And  besides,  that  boy,  young 
as  he  was,  was  equally  guilty  with  the  one  who  set  the  machine  in 
motion,  for  the  three  boys  were  acting  in  concert,  and  that  pre- 
cluded him  from  the  right  of  recovery.  See  Abbott  v.  Macfie,  2  H. 
&C.744 

But  the  case  of  Mangan  v.  Atterton,  L.  B.  1  Ex.  239,  has  not 
passed  without  comment.  See  Clarke  v.  Chambers,  3  Q.  B.  D. 
339,  where  Cockburn,  C.  J.,  said :  ^^  It  appears  to  us  that  a  man 
who  leaves  in  a  public  place,  along  which  persons,  and  amon^t 
them  children,  have  to  pass,  a  dangerous  machine  which  may  oe 
fatal  to  any  one  who  touches  it,  without  any  precaution  against 
mischief,  is  not  only  guilty  of  negligence,  but  of  negligence  of  a 
very  reprehensible  character,  and  not  the  less  so  because  the  im- 
prudent and  unauthorized  act  of  another  may  be  necessary  to  real- 
ize the  mischief  to  which  the  unlawful  act  or  negligence  of  the  de- 
fendant has  given  occasion." 
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In  Clarke  v.  Chambers  the  defendant  put  a  barrier  across  a  pri- 
vate way  on  which  his  premises  abutted,  to  prevent  people  from 
overlooking  the  athletic  sports  which  were  carried  on  in  nis  grounds. 
In  the  middle  of  the  barrier  was  a  gap  which  was  nsnallj  open, 
but  which,  when  sports  were  going  on,  was  closed  by  means  of  a 
pole  let  down  across  it.  The  defendant  had  no  right  to  erect  the 
barrier.  Some  persons,  without  the  defendant's  authority,  removed 
a.  part  of  the  barrier  armed  with  spikes  called  a  chevaws  defrise^ 
from  the  way  where  the  defendant  had  placed  it,  and  pnt  it  in  an 
upright  position  across  the  wa^.  The  plaintiff  was  lawfully  pas- 
sing along  the  road  on  a  dark  night.  He  felt  his  way  through  the 
opening  in  the  middle  of  the  barrier  and  getting  on  the  footpath 
was  proceeding  along  it  when  his  eye  came  in  contact  with  one  of 
the  spikes  of  the  chevaux  de  frise  and  was  injured. 

The  plaintiff  did  not  contribute  in  any  way  to  the  accident,  and 
the  jury  found  the  use  of  the  chevaux  de  frise  in  the  road  was 
dangerous  to  the  safety  of  the  persons  using  the  road. 

Held,  the  defendant  having  unlawfully  placed  a  dangerous  in- 
-strument  in  the  road  was  liable  for  the  injuries  occasioned  by  it  to 
the  plaintiff,  who  was  lawfully  using  the  road,  notwithstanding  the 
fact  that  the  immediate  cause  of  the  accident  was  the  intervening 
act  of  a  third  party  on  removing  the  dangerous  instrument  from  the 
t^rriage  way,  where  the  defenoant  had  placed  it,  to  the  footpath. 

In  Great  Western  R.  B.  Co.  'o.  Davies,  89  L.  T.  N.  S.  475,  the 
•County  Court  Judge  held  the  company  liable.  On  appeal  to  the 
Exchequer  Division  the  finding  of  the  County  Court  Judge  was 
reversed. 

The  facts  were  :  A  railway  crossed  on  the  level  a  parish  high- 
way eighteen  feet  wide.  There  was  a  gate  for  cattle  and  carriages 
-at  the  crossing  eleven  feet  wide,  and  another  gate  for  foot  passen- 
gers seven  feet  wide.  The  larger  gate,  when  closed, « came  a^inst 
the  gatepost  of  the  smaller  gate,  and  upon  or  against  a  catch  oi  iron 
'fixed  on  and  projecting  from  the  front  of  the  gatepost  six  and  a  half 
inches  outwardly.  The  catch  was  one  inch  square  at  the  end,  increas- 
ing in  thickness  to  about  three  inches  in  the  widest  part,  and  was 
about  three  feet  four  inches  from  the  ground.  It  had  been  on  the 
gate  and  in  the  same  condition  for  eight  or  nine  years  without 
causing  any  injury  or  accident,  and  no  objection  or  complaint  had 
ever  been  made  in  respect  of  it,  and  it  was  a  description  of  fasten* 
ing  used  on  many  crossings  and  gates  along  the  defendants'  line 
^nd  elsewhere. 

Several  cows  of  the  plaintiflPs  were  being  driven  by  his  servant 
from  his  field,  near  the  line  of  railway,  over  a  crossing,  and  it  ap- 
peared from  the  evidence  of  the  defendants'  gatekeeper  at  the 
•crossing,  that  on  reaching  the  gate,  which  had  been  opened  for  the 
passage  across  the  line  by  the  gatekeeper,  and  while  in  the  gate- 
•way,  two  of  the  cows  began  to  fight  with  each  other,  and  the  one 
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which  the  gatekeeper  said  be  had  on  other  occasions  seen  fighting 
with  other  cows,  drove  the  other  cow  against  the  catch  of  the  gate, 
and  thereby  caused  injuries  which  resulted  in  the  death  of  the 
injured  cow. 

In  the  County  Court  the  Judge  ruled  that  on  the  evidence, 
having  regard  to  the  purpose  for  which  the  gate  was  used,  the 
fastening  was  a  dangerous  one,  and  the  placing  it  on  the  post  was 
an  act  of  negligence  on  the  part  of  the  company  for  which  they 
were  responsible,  and  there  was  no  evidence  of  contributory  negli- 
gence  in  the  plaintiff  or  that  the  injury  was  caused  by  the  vice  of 
any  of  the  animals  in  question,  and  therefore  the  defendants  were 
liable  to  the  plaintifE  for  the  damage  to  his  cow,  and  he  gave  judg- 
ment accordingly. 

On  appeal,  held,  by  the  Exchequer  Division,  reversing  the  de- 
cision of  the  County  Court,  that  there  was  no  evidence  of  negli- 
eenoe  on  the  part  oi  the  company  in  their  continuing  to  use  the 
fastening  in  question,  in  which  there  was  nothing  intrinsically  or 
necessamy  dangerous,  and  which  had  been  nine  years  in  use  on  the 
gate  without  any  mischievous  consequences,  and  which  was  more- 
over a  kind  of  fastening  in  common  and  general  use  elsewhere  as 
well  as  along  the  company's  line  of  railway.  Cornman  v.  Eastern 
Counties  R.  R.  Co.,  4  H.  &  K  781 ;  Craf ter  v.  Metropolitan  R.  R. 
Co.,  L.  R.  I.  C.  P.  300 ;  and  Rigg  v.  Manchester  R.  K.  Co.,  14  W. 
R.  0.  P.  834,  were  cited  for  the  company. 

In  Burchell  v.  Hickisson,  50  L.  J.  101,  C.  P.  D.,  the  plaintiff,  a 
boy  of  four  years,  accompanied  his  sister  who  went  to  the  defend- 
ant's house  on  business.  A  flight  of  steps  protected  on  either  side 
by  railings  led  up  to  the  front  door.  One  of  the  railings  had  been 
diBplaced,  leaving  a  gap  of  eighteen  inches  between  Uie  rails  on 
either  side  of  it.  Across  that  gap  a  i*ope  had  been  interlaced,  but 
had  worn  away  and  had  not  been  renewed.  The  sister  had  fre- 
quently been  to  the  house,  and  had  shortly  before  noticed  the  rail 
was  missing.  On  the  day  in  question  the  sister  went  up  the  steps, 
bnt  the  plaintiff  in  following  her,  fell  through  the  gap  and  was  in- 
jured :  Held,  the  plaintifE  could  not  maintain  the  action,  for  the 
only  duty  of  the  oefendant  towards  him  was  to  take  care  there  was 
no  concealed  dan^r,  and  of  that  there  was  no  evidence. 

lindley,  J.,  said :  ^'The  plaintiff,  no  doubt,  was  too  yonn^  to  see 
or  guard  against  any  danger,  but  the  logical  way  of  considenng  the 
matter  is,  to  consider  it  alternatively  in  4;his  way.  The  defendants 
never  invited  such  a  person  as  the  plaintiff  to  come  unless  he  were 
taken  care  of  by  being  placed  in  charge  of  others,  and  if  he  was  in 
<2liarge  of  others,  then  there  was  no  concealed  danger.  In  other 
wor&,  there  was  no  invitation  to  the  plaintiff  if  he  was  not  guarded, 
and  if  guarded,  then  there  was  no  trap." 

In  the  Atlanta  and  West  Point  R.  R.  Co.  v.  Hudson,  62  Oeorgia, 
"680,  a  railroad  company,  having  enclosed  its  track  with  a  skeleton 
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fence  made  of  wire,  set  with  barbs,  mnst  use  due  diligence  in  ran- 
ning  its  trains,  not  only  to  avoid  injuring  live  stock  upon  the  track, 
but  to  avoid  precipitating  them  by  fright  upon  the  fence  and  cans- 
in^them  to  be  thus  mangled  or  bruised. 

The  direction  to  the  jury  was :  "  If  you  believe  from  the  evi- 
dence that  the  natural  tendency  of  the  fence  was  to  injure  stock, 
and  if  you  believe  from  the  evidence  that  the  defendants,  by  the 
running  of  the  locomotives  without  ordinary  care,  caused  the  mare 
to  run  against  the  fence,  and  that  she  thereby  became  injured,  the 

SlaintiflE  would  be  entitled  to  recover.  But  if  the  employees  of  the 
efendants,  in  the  running  of  the  locomotives,  used  ordinary  care 
to  prevent  the  injury,  the  plaintiff  would  not  be  entitled  to  recover.'* 
The  Court  said :  "  What  is  a  lawful  fence  is  defined  by  ihe  code 
in  sections  1443-4:.  A  fence  three  feet  high,  and  composed  of  two 
wires  armed  with  projecting  barbs,  is  not  such  a  fence  as  will  jus- 
tify a  railway  company,  whose  line  is  enclosed  thereby,  in  relaxing 
the  full  measure  of  diligence  required  by  law  in  guarding  against 
injuries  to  live  stock  from  the  running  of  locomotives  and  cars. 
On  the  contrary,  if  the  wires  would  injure  stock  in  escaping  from 
the  vicinity  of  the  track  in  situations  of  danger,  and  would  occa- 
sion a  risk  of  hurt  to  them  by  being  caught  or  thrown  in  attempt- 
ing to  get  over  or  through  the  fence  in  making  off  from  the  rail- 
way, due  care  not  to  fnghten  or  drive  them  upon  the  wire  fence 
would  be  no  less  incumbent  upon  the  company  than  the  care  of 
ordinary  diligence  to  avoid  injuring  them  upon  the  track.  The 
peril  in  such  a  case  would  be  a  double  or  compound  one,  consist- 
ing of  danger  from  the  train  on  the  one  hand,  and  of  danger  from 
the  fence  on  the  other ;  precautions  against  both  would  be  neces- 
sary." 

Judgment  affirmed. 

The  case  of  Williams  v.  Morgett  is  ref  en-ed  to  in  29  Albany  Law 
Journal,  p.  23,  reported  in  2  Texas  L.  Eev.  887,  in  December, 
1883,  in  which  the  plaintiff  sued  for  injury  done  to  his  horse  by 
being  driven  against  a  barbed  wire  fence  put  up  partly  across  a 
public  road.    Tne  Court,  it  is  said,  held  that  such  a  fence  wasdan- 

ferous  unless  constructed  with  planks  in  connection  with  the  wire, 
t  was  said  the  plaintiff  was  intoxicated  at  the  time,  and  was  driv- 
ing very  fast.  The  Court  was  of  opinion  the  man  might  properly 
drive  fast,  and  that  his  being  intoxicated  is  not  a  good  defence. 

The  article  referred  to  quotes  the  opinion  of  tne  writer  as  fol- 
lows :  "  Now  a  barbed  wire  fence  is  an  array  of  miniature  daggers: 
it  is  dangerous  not  only  to  run  against  it,  but  to  touch  it.  When 
put  up  across  a  public  road  or  across  a  line  of  general  travel  with- 
out something  to  indicate  its  presence,  it  is  like  a  mantrap  or  a 
spring-gun,  and  in  our  opinion  he  who  thus  heedlessly  besets  the 
travel  of  the  country  with  such  peril,  is  not  entitled  to  demand  a 
very  high  degree  ox  care  on  the  part  of  those  whose  flesh  is  laoe- 
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rated,  or  whoee  lives  are  endangered  by  his  acts.  Yet  we  do  not 
think  the  Court  erred  in  admitting  the  evidence  which  tended  to 
show  that  the  plaintifE  and  his  companions  may  have  been  intoxi- 
cated at  the  time." 

A  fence  may  consist  of  almost  any  kind  of  enclosure  or  division, 
but  a  hed^,  ditch,  bank,  or  wall  is  what  it  commonly  consists  of. 

In  Firth  v.  Bowling  Iron  Co.,  3  C.  P.  D.  254,  the  fence  was 
made  of  wire  rope.  It  has  no  bearing  upon  the  matter  before  us 
for  decision. 

I  think  I  have  referred  to  whatever  can  be  found  upon  the  sub- 
ject in  addition  to  the  cases  which  were  cited  on  the  argument. 

If  the  defendants  are  answerable  for  having  a  fence  of  this  kind, 
it  is  and  must  be  because  it  is  in  its  structure  and  finish  basb  wncm 
more  dangerous  than  the  fence  which  had  been  ordi-  SraKRmaBCk" 
narily  in  use. 

An  ordinary  board  fence  mi^ht  be  more  dangerous  in  case  of  a 
horse  running  against  it,  than  if  it  ran  against  a  barb  wire  fence, 
for  the  greater  resistance  of  the  board  fence  might  kill  or  injure 
the  horse  more  seriously  by  shock  than  the  wii'e  fence,  which  would 
yield  more  to  the  pressure.  A  rail  fence  might  also  be  more  dan- 
gerous in  such  a  case  than  either  the  board  or  barbed  wire,  for  be- 
sides the  shock,  the  horse  might  be  killed  or  badly  shocked  by 
striking  against  the  ends  of  the  rails.  A  wire  fence  is  not  at  first 
noticed  or  seen  by  cattle  or  horses,  and  at  first  is  not  likely  to  be 
known  by  them  as  offering  any  resistance  to  their  passing  through 
it.  A  paper  fence  would  seem  to  them  more  of  an  obstacle  than  a 
wire  fence. 

A  simple  wire  fence  would  offer  no  serious  obstruction  to  ani- 
mals, for  horses  and  cattle  could  readily  break  it  down.  And  it  is 
becaose  it  is  so  easily  broken  down  that  barbs  are  put  upon  it,  for 
the  pressure  which  the  animal  can  bear  against  the  simple  wire 
does  not  prevent  them  from  continuing  or  repeating  their  efforts, 
while  the  barb  inflicts  pain  or  injury,  and  deters  them  from  press- 
ing against  or  repeating  their  efforts  by  pressure  to  break  through. 

It  is  quite  plain  then  that  the  barbed  wire  is  used  because  it  is  more 
dangerous  than  the  simple  wire,  by  giving  pain  and  doing  injury 
when  come  in  contact  with.  The  objection  to  the  simple  wire  on 
the  part  of  the  person  who  desires  to  have  it,  is  that  it  is  too  easily 
broken  through  or  broken  down.  The  objection  to  it  on  tlie  part 
of  others  is  that  it  is  not  very  noticeable,  and  damage  may  be  suf- 
fered by  going  or  driving  against  it  without  knowing  of  its  being 
in  the  way. 

There  is  no  objection  to  the  barbed  wire  by  the  person  desiring 
to  have  it,  because  the  barbs  supply  to  him  the  denciencies  of  the 
simple  wire ;  but  the  objection  to  that  kind  of  fence  by  others  is 
that  not  only  is  it  not  readily  seen,  but  that  persons  and  animals 
may  not  only  run  against  it,  but  if  they  do  they  are  more  injured, 
28  A.  &  £.  R.  Cas.— 11 
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and  perhaps  very  much  more  injured  than  they  could  be  if  it  were 
a  simple  wire  fence. 

The  barbed  wire  is  certainly  a  cause  of  danger  to  some  extent, 
and  it  is  said  much  of  that  aanger  may  be  removed  if  a  cap  or 
«trong  piece  of  wood  is  placed  along  the  top  of  it,  so  that  animals 
may  see  the  obstruction  in  their  way ;  and  it  is  said  that  such  meanB 
of  protection  are  frequently  placed  there.  If  the  visible  capping 
01*  coping  will  remove  the  cause  of  danger,  and  can  be  properly 
applied,  there  is  much  reason  why  it  should  be  used. 

It  is  said  there  is  an  objection  to  the  use  of  the  capping;  firstly, 
because  it  enables  people  to  get  over  the  fence,  and  in  doiiig  bo 
they  break  the  wires  down,  and  it  is  a  fence  whidi  is  eaalj  injured 
in  uiat  way ;  and  the  railway  companies  further  say,  that  it  enableB 
fire,  if  carried  from  their  track  to  the  fence,  to  be  carried  along  the 
top  piece  into  the  fields,  and  woods,  and  farm  fences,  and  do  and 
cause  dama^  to  be  done  which  would  not  be  done  if  the  continu- 
ous wood  piece  were  not  there. 

In  some  parts  of  the  United  States,  and  in  the  Northwest  pait 
UHOTo  STATw  of  our  own  country,  wood  cannot  be  found  for  fencing, 
oAgBbsxAimnBD  ^j^^  nothing  but  wire  can  be  got  for  the  purpose;  and 
to  make  the  wire  fence  of  any  use  it  must  be  barbed,  and  we  know 
from  the  evidence  in  this  case,  and  from  the  knowledge  which  ve 
have  in  common  with  people  generally,  that  the  barbed  wire  fence 
is  in  very  common  use,  and  it  is  said  to  be  coming  into  still  more 
general  use.  It  is  also  much  chea;^r  than  any  other  kind  of  fence, 
and  more  durable.  The  capping  is  very  frequently  not  used,  and 
although  the  fence  without  the  capping  has  been  in  use  for  some 
years,  it  is  not  known  to  have  been  found  specially  dangerous. 

In  the  case  referred  to  and  commented  upon  in  the  Albany  Law 
Journal,  the  barbed  wire  fence  was  put  up  partly  across  a  public 
highway,  so  as  "  to  beset  the  travel  of  the  country."  In  the  case 
in  62  Georgia  Reports  the  court  did  not  say  the  barbed  wire  fence 
was  a  nuisance,  but  that  where  such  a  fence  was  erected  about  the 
line  of  railway  the  railway  company  was  bound  to  use  care  "  and 
the  proper  measure  of  diligence"  not  to  frighten  or  drive  live 
stock  upon  the  wire  fence  from  the  running  of  their  trains ;  and 
that  it  was  no  less  incumbent  on  the  company  to  act  with  that  de- 
gree of  care  not  to  frighten  the  cattle  upon  tne  wire  fence,  than  it 
was  to  avoid  doing  them  injury  if  they  happened  to  be  upon  the 
railway  track. 

Ana  in  the  case  of  the  Great  Western  R.  R.  Co.  v.  Davies,  al- 
though there  was  some  danger  to  be  apprehended  from  the  use  of 
the  rastening  of  the  gate,  and  although  the  cow  was  killed  by  be- 
ing driven  against  that  fastening  while  fighting  with  another  cow, 
the  court  was  of  opinion  the  company  was  not  to  blame  for  continu- 
ing the  use  of  that  fastening:  1.  Because  it  was  not  intrinsically  or 
necessarily  dangerous.    2.  because  it  had  been  in  use  there  for 
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nine  jrears  without  any  mischievotis  consequences ;  and  3.  Because 
it  was  a  kind  of  fastening  in  common  use  and  general  use  else- 
where as  well  as  along  the  company's  line.  If  these  fences,  even 
without  the  top  piece,  are  for  the  public  convenience,  and  if  they 
are  not,  or  are  not  appreciably  more  dangerous  than  the  common 
rail  fence ;  and  if  accidents  from  them  are  not  more  f req  uent  than 
from  the  rail  fence ;  and  if  they  are  in  common  use  and  are  com- 
ing  more  into  use,  there  is  no  reason  why  they  should  not  be  al- 
lowed. They  cannot,  I  think,  be  said  to  have  no  inherent  danger 
about  them ;  the  barbs  are  sharp,  and  they  are  put  there  because 
they  are  sharp  and  will  inflict  injury ;  that  is,  in  fact,  because  they 
are  dan^rous. 

fiat  1  am  not  satisfied  the  barbs,  although  put  on  the  wire  for 
the  pnrpose  mentioned,  are  more  dangerous  than  the  baab     nscm 
ends  of  the  common  rail  fence,  although  they  are  not  ^lANciL^ 
made  or  placed  as  they  are  purposely  to  be  a  source  of  danger ;  but 
protrading  as  they  do,  and  many  of  them  pointed,  they  make' the 
fence  a  really  dangerous  erection,  and  I  doubt  whether  they  would 
be  allowed  in  a  country  in  which  they  had  not  theretofore  been 
nsed.    They  would  be  a  nuisance  along  the  sidewalks  of  this  city, 
or  along  the  sidewalks  of  most  of  the  towns  and  villages  of  the 
Provincej  but  thev  are  not  found  to  be  so  in  the  country  parts.    I 
am  rather  inclined  to  the  opinion  that  if  the  top  rail  or  capping 
would  enable  the  fence  to  be  better  seen  by  men  or  animals,  and 
more  particnlarly  by  animals,  as  they  are  impressed  more  by  a  no- 
ticeable or  solid  obstruction  than  men  are  who  may  be  deterred  by 
a  mere  notice  of  spring  guns,  although  there  is  no  fence,  that  the 
top  rail  or  capping  shomd  be  put  upon  the  fence.    Whether  it 
would  meet  the  objection  to  that  kind  of  fence  may  require  time  to 
determine. 

I  am  disposed  to  allow  of  the  barbed  wire  fence  as  a  great  im- 
provement in  fencemaking  in  all  places  where  it  can  properly  be 
used,  as  on  country  highways,  ana  perhaps  as  party  fences.  It  is 
free  from  the  risk  of  fire,  and  from  the  certainty  of  its  carryiiig 
and  spreading  the  fire.  It  is  easily  and  economically  made.  It 
supplies  f nUj,  and  with  no  loss  of  land  or  room,  the  old-fashioned 
fence.  It  supplies  also  the  place  of  rail  and  other  fencing  timber 
which,  even  in  many  parts  of  this  province,  is  becoming  dearer 
and  scarce,  and  it  prevents  the  growth  of  and  shelter  for  weeds  in 
the  numerons  comers  of  the  old  snake  fence. 

And  it  is  right  we  should  keep  pace  with  the  requirements  and 
improvements  of  the  age.  The  general  convenience,  when  private 
rights  are  not  infringed,  is  a  sound  rtile  of  law  and  a  good  founda- 
tion for  a  judgment.  See  Ham.  on  Legal  Judgment,  by  Towns- 
Lend,  ch.  6. 

Deer  were  formerly  not  distrainable  for  rent,  but  when  they 
were  kept  for  and  turned  to  profit  it  was  held  they  might  be  dis- 
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trained.    *^  When  the  natore  of  things  changes,  the  law  most 
change  too."    "Willes,  48. 

Hops  were  f  onneily  treated  as  a  weed,  and  were  held  not  to  be 
within  the  statute  against  regrators,  but  when  they  became  a  com- 
inon  necessary  of  lire,  they  were  adjudged  to  be  within  the  statate. 
King  V,  "Waddington,  1  East.  155-6. 

Coal  was  at  one  time  deemed  to  be  a  nuisance,  and  on  petition 
the  king,  in  the  time  of  Edward  II.,  issued  a  proclamation  against 
the  use  of  it  in  London,  but  the  scarcity  of  wood,  and  the  public 
necessity  and  conyenience  brought  it  into  general  use.  Chambers' 
Encydopsedia,  tit.  Coal. 

So  also  Street  Sailways,  which  are  in  many  respects  a.;yery  great 
obstruction  to  the  free  use  of  the  highway,  and  eyen  a  Very  great 
nuisance,  are  yet  sanctioned  by  the  Legislature,  and  are  accepted 
by  the  public,  not  because  they  are  wholly  unobjectionable,  nor 
because  they  are  an  unmixed  oenefit,  but  because  their  conyen* 
ience  far  outweighs  their  many  serious  inconyeniences.  And  so  it 
is  throughout  lii^  generally,  the  bad  must  go  with  the  good,  the 
inconyenient  be  balanced  by  the  conyenient,  and  the  greatest 
amount  of  good  be  obtained  and  enjoyed  with  the  least  reasonable 
degree  of  drawback  or  detriment 

1  should  be  disposed  to  send  the  case  again  to  haye  it  more  fnUy 
tried,  as  a  case  of  yery  great  consequence,  and  if  necessary  by  a 
special  jury,  before  pronouncing  absolutely  upon  so  serious  and 
important  a  matter ;  and  the  question  should  be  whether  the 
barbed  wire  fence  is  a  dangerous  fence  or  nuisance,  and  if  so, 
whether  it  can  be  made  a  reasonably  safe  and  proper  fence  by  a 
top  rail,  or  by  any  other  means,  and  if  so  by  what  means! 

I  haye  not  yet  referred  to  the  legislation  on  the  subject. 

The  R.  S.  O.  ch.  174,  sec.  461,  sub-sec.  13,  enacts  that  every 
township,  city,  town,  or  incorporated  yiUage,  may  pass  by-l&^& 
^^  for  regulating  the  height,  extent,  and  description  of  lawtul  di- 
vision fences."  That  does  not  apply  to  fences  along  highways, 
but  the  proprietors  will  take  care  not  to  leave  their  farms  open 'to 
the  highway.  The  45  Vic.  ch.  23  (C),  adds  another  sub-section 
(ISa)  to  sec.  464,  which  is,  "For  providing  proper  and  sufficient 
protection  against  injury  to  persons  or  animab  by  fences  constructed 
wholly  or  in  part  of  barbed  wire  or  any  other  material."  The 
whole  enactment  is  now  contained  in  46  Vic.  ch.  18,  sec.  490,  sub- 
sees.  15, 16  (C).  The  last  sub-section  will  apply  to  all  barbed  wire 
fences. 

That  enactment  assumes  there  are  "barbed  wire  fences  con- 
structed." It  would  be  difficult  in  the  face  of  that  enactment  to 
treat  them  as  a  nuisance.  It  seems  to  sanction  them,  and  to  sive 
power  to  the  munidpal  councils  to  provide  proper  and  snfficieni 
protection  against  injury  to  persons  or  animals  from  them. 
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The  township  of  Augusta  in  which  this  accident  happened  has 
oot  passed  any  oj-law  with  respect  to  these  fences. 

Tne  evidence  which  was  offered  that  in  other  townships  these 
fences  were  in  common  use,  and  that  other  municipalities  neld  out 
inducements  and  offered  a  bonus  to  each  person  who  put  up  a  fence 
of  the  kind,  was  excluded,  and  I  think  such  evidence  should  have 
been  received,  for  the  object  was  to  show  they  were  in  common 
II8&  and  were  not  considered  to  be  dangerous  nor  a  nuisance. 

I  am  of  opinioli,  upon  the  evidence  and  upon  the  statutory  en- 
setmentj  the  fence  in  question,  constructed  as  it  is  upon  an  ordi- 
nanr  country  road  of  the  township,  cannot  be  treated  as  a  nuisance, 
and  that  the  defendants  are  entitled  to  judgment ;  but  if  there  be 
anj  doubt  of  it,  I  am  of  opinion  there  must  be  a  new  trial  to  ob- 
tain all  the  evidence  which  can  be  given  as  to  the  general  use  of 
these  fences  throughout  the  Province,  and  if  protected,  how  they 
are  protected,  and  what  protection,  if  any,  has  been  ffiven  by  by- 
hiw  of  any  municipality  aeainst  injury  to  be  apprehended  from 
such  fences.  Upon  the  other  pari  of  the  case  I  am  of  opinion  the 
colt,  five  weeks  old,  following  the  mare  which  was  led  by  the 
halter,  cannot  be  said  to  have  been  runninjg  at  large  upon  the  high- 
way. It  was  not  necessary  to  have  a  halter  upon  the  colt,  or  to 
have  carried  it  in  a  wagon,  as  calves  that  are  taken  to  market. 

No  one  ever  saw  a  colt  of  that  age  in  a  halter;  they  everywhere 
in  the  country  are  allowed  to  follow  the  dam,  and  the  universal 
custom  in  such  a  case  ought  to  give  the  rule.  The  cases  of  Mark- 
ham  V.  The  Great  Western  R.  R.  Co.,  25  U.  C.  R  572 ;  and  Ooo- 
lev  V.  Grand  Trunk  R  R.  Co.,  18  U.  C.  R.  96,  are  decisions  upon 
full  grown  animak  bein^  at  large. 

But  there  is  no  necessity  for  a  new  triaL  Judgment  will  be  for 
the  defendants,  with  costs. 

Akmditb,  J.,  concurred. 

O^CoNKOB,  J.,  dissents. 

Judgment  for  defendant. 

See  Bonn  v.  The  MiMOori  Pacific  R.  R.  Co.,  Central  Law  Journal,  June 

19,  isaai 


MissouBi  Pacific  R.  R.  Co. 

ROABS. 

(Advance  Gate,  Miuowri.    Jwm^  1885.) 

The  lOraouri  railroad  atock  law  of  1874  imposes  an  obligation  upon  rail- 
road companies  to  fence  their  tracks  against  all  animals,  including  hogs, 
against  wnich  a  good  and  lawful  fence  would  be  a  protection. 

The  statate  is  in  the  nature  of  a  police  regulation,  intended  to  protect 
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domestic  animals  generally,  and  to  promote  the  secnrity  of  persons  and 
property  passing  over  the  road,  and  is  not  designed  merely  for  the  benefit  of 
the  adjoining  land-owner.  The  railroad  company  is  therefore  under  a  gen- 
eral obligation  to  the  public ;  and,  in  an  action  under  the  statute,  the  mere 
fact  that  the  animals  were  trespassers  upon  the  adjohiing  land,  from  which 
they  went  onto  the  unfenced  railroad  track  and  were  killed,  will  not,  where 
they  escaped  from  the  plain  tifTs  enclosure  without  his  fault,  defeat  a  zecor- 
ery. 

But  where  the  owner  of  animals  voluntarily  places  them  on  the  track,  or 
purposely  exposes  them  to  danger,  no  recovery  for  their  injury  can  be  had. 

Ebbob  from  Neosho  County. 
David  Kdso  for  plaintiff  in  error. 
John  Hall  for  defendant  in  error. 

Johnston,  J. — J.  N.  Koads  brought  suit  before  a  justice  of  the 
peace  of  Neosho  County  to  recover  the  value  of  eight  hogs  belong- 
ing to  him,  which  were  i*un  against  and  killed  by  the  engine  and 
cars  of  the  Missouri  Pacific  B.  R.  Co.  The  action  was  brought 
Facts.  Under  the  railroad  stock  law  of  1874,  and  the  plaintiff 

alleged  in  his  bUl  of  particulars  that  the  hogs  were  not  killed  near 
any  public  road  or  crossing,  but  without  any  fault  on  his  part,  they 
went  upon  the  railroad  track  and  were  killed  at  a  place  where 
the  railroad  ought  to  have  been  but  was  not  enclosed  by  any  fence. 
It  was  also  alleged  that  the  hogs  were  killed  by  reason  of  the  neg- 
ligence of  the  railway  company,  its  agents  and  servants.  There 
was  an  averment  that  a  demand  was  duly  made  by  the  plaintiff 
upon  the  railway  company  for  the  value  of  the  ho^  killed,  but 
that  payment  was  refused.  In  the  justices^s  court  judgment  was 
given  in  favor  of  the  plaintiff,  and  the  defendant  prosecuted  an 
appeal  to  the  district  court,  where  the  case  was  tried  without  a 
jury,  and  a  general  finding  made  that  the  allegations  of  the  plain- 
tiff in  his  bill  of  particulars  wei*e  true ;  that  he  was  entitled  to  re- 
cover the  sum  of  |75,  the  value  of  the  hogs  killed,  and  the  furUier 
sum  of  $35  attorney's  fees ;  and  judgment  was  rendered  accord- 

The  railway  company  contends  that  this  judgment  is  erroneous, 
and  cannot  stand,  because  it  was  obtained  under  the  railroad  stock 
6tooklaw~ap-  law,  which,  it  is  claimed,  has  no  application  to  boss,  and 
BOOS.  imposes  no  obligation  upon  i*ailroaa  companies  to  fence 

against  them.  This  qnestion,  as  well  as  most  of  the  points  raised 
in  the  case,  has  been  decided  adversely  to  the  contention  of  the 
railway  company  in  the  recent  case  of  the  Missouri  Pacific  R.  E. 
Co.  V.  Bradsnaw,  33  Kan.  533.  There  it  was  ruled  that  "  the  rail- 
road company  is  required  to  fence  against  all  animals  against 
which  a  good  and  lawful  fence  would  be  any  protection,"  and  that 
^^  where  a  good  and  lawful  fence  will  protect  a  railroad  track 
against  any  particular  hogs,  the  railroad  company,  is  bound  to 
fence  as  against  such  hogs,  and  if  the  defendant  railroad  company, 
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in  snch  a  case,  claims  that  it  was  not  bound  to  fence  its  road,  as 
against  the  particular  animal  in  qnestion,  it  devolves  npon  the  rail- 
road company  to  show  it."  In  this  case  no  testimony  was  offered 
by  the  defendant,  and  the  plaintiff's  testimony  does  not  disclose 
how  large  the  hoes  were ;  but,  presumptively,  a  lawful  fence  would 
have  prevented  tnem  from  going  upon  the  railroad  track.  Mis- 
soari  Pacific  E.  K.  Co.  v.  Bradshaw,  supra. 

About  the  only  distinction  between  the  Bradshaw  case  and  the 
present  one  is  that  in  the  former  case  the  railroad  ran  through  the 

firemises  of  Bi'adsliaw,  and  the  animals  in  that  case  passed  directly 
rom  the  land  of  the  owner  onto  the  railroad  tracK,  where  they 
were  killed.     In  this  case  it  does  not  appear  that  plaintiff's  land 
extended  to  the  track,  although  the  distance  between   the  pen 
where  the  hogs  were  enclosed,  and  the  point  where  they  went  upon 
the  railroad  track  and  were  killed,  was  only  from  a  quarter  to  a 
half  mile.     It  is  claimed  that  the  plaintiff  was  negligent  in  that 
the  hogs  were  trespassers  upon  the  adjoining  lane,  and  that  the 
company  cannot  be  held  liable  under  the  statute  for  killing  animals 
that  were  unlawfully  upon  the  adjoining  land,  and  came  therefrom 
npon  its  unfenced  track,  unless  after  the  animals  wei'e  discovered 
upon  the  track  the  company  and  its  employees  failed  to  exercise 
ordinary  care  to  prevent  injuring  them.    Upon  this  question  the 
general  rule  api>ears  to  be  that  where  a  statute  requiring  railroads 
to  fence  their  tracks  is  a  general  police  regulation,  intended  to 
protect  domestic  animals  generally,  and  also  for  the  safety  of  per- 
sons and  -property  passing  over  the  road,  and   is  not  designed 
merely  for  the  benefit  of  the  adjoining  land-owner,  that  the  rail- 
road company  is  held  to  be  under  a  general  obligation  to  the  pub- 
lic, and  is  liable  for  animals  injured  and  killed  on  its  unfenced 
track,  even  though  they  were  unlawfully  upon  the  land  from 
which  they  passed  onto  the  railroad  track.     Indianapolis  &  C. 
R  R.  Co.  V.  Townsend,  10  Ind.  38 ;  Eailroad  Co.  v.  Maiden,  12 
Ind.  10 ;  Railroad  Co.  v.  McKinney,  24  Ind.  283 ;  Eailroad  Co.  v. 
Guard,  24  Ind.  222;  McCall  v.  Chamberlain,  13  Wis.  637;  Curry 
1?.  Railroad  Co.,  43  Wis.  665 ;  Fawcett  v.  Eailway  Co.,  16  Q.  B.  610 ; 
Pierce,  R.  R.  414. 

This  is  the  character  and  purpose  of  our  statute,  and  it  has  been 
to  construed  by  this  court.  It  was  said  that  '^  the  fencing  of  the 
railroad  track  is  a  duty  not  merely  for  the  protection  of  cattle,  but 
for  the  protection  of  the  lives  and  safety  of  persons  on  railroad 
trains,  whether  employees  or  passengers.  Tne  enforcement  of 
this  duty  is  the  exercise  of  the  police  power  of  the  State."  Sher- 
man v.  Anderson,  27  Kan.  335.  Under  this  construction  of  the 
statute  the  mere  fact  that  the  animals  were  trespassing  upon  the 
land  from  which  they  went  onto  the  unfenced  railroad  track,  will 
not,  where  the  plaintiflE  is  without  fault,  defeat  a  recovery.  Of 
oonrse,  no  recovery  could  be  had  for  an  injury  arising  from  the 
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failure  of  the  railroad  company  to  fence  its  track,  where  the  owner 
purposely  placed  his  animals  in  a  position  of  danger.    But  there  is 
nothing  in  the  record  of  this  case  that  would  justify  such  a  cliai^ 
against  the  plaintiff.    Indeed,  the  escape  of  the  hogs  from  the  pen 
in  which  they  were  enclosed  appears  to  have  been  a  mere  accident 
and  no  negligence  can  be  properly  attributed  to  the  plaintiS 
therefor.    The  testimony  shows  that  the  hogs  had  been  carefnllj 
enclosed  in  a  strong  pen  made  of  posts  and  boards  of  proper  height, 
and  that  on  the  morning  of  the  accident  a  neighbor's  bull  came 
along,  and,  in  attempting  to  jump  into  the  pen,  broke  it  down  in 
such  a  way  that  the  hogs  were  allowed  to  pass  out  of  it.     They  had 
never  before  escaped  from  this  enclosure ;  and  on  this  occasion  the 
plaintiff  discovered  that  thev  had  gone  within  a  few  minutes  after 
their  escape,  and  immediately  sent  parties  in  pursuit  of  them,  but 
before  overtaking  them  they  went  upon  the  unfenced  railroad 
track  and  were  killed.    It  was  no  fault  of  the  plaintiff  that  the 
hogs  escaped  from  the  enclosure ;  neither  did  they  stray  upon  the 
railroad  track  by  reason  of  any  negligence  of  the  plaintiff ;  and  we 
must  therefore  nold  that  he  is  entitled  to  indemnity  for  their  lose. 
Kansas  City,  F.  S.  &  G.  R.  R.  Co.  v.  McHenry,  24  Kan.  503 ;  s.  c., 
6  Am.  &  Eng.  R.  R.  Cas.  501. 

The  judgment  of  the  district  court  will  be  affirmed. 

Company  not  Required  to  Maintain  a  Hog-tight  Fence  in  Kansas,  When.— 
In  an  action  to  recover  damages  from  a  railroad  company  for  the  killiD|^  of  two 
hoffs  in  a  township  where  hogs  are  not  permitted  to  run  at  lar^,  and  the 
finaings  of  fact  show  that  they  were  kept  in  an  enclosed  field  sarrounded  bv 
a  hog- tight  fence;  that  the  company  constructed  and  operated  its  road 
through  the  said  field;  that  the  hogs  were  killed  within  the  limits  of  the 
field  by  the  engine  and  trains  of  the  company  in  the  operation  of  the  road; 
and  that  the  road  was  not  enclosed  with  a  fence  to  prevent  the  animals  in 
the  field  from  getting  on  the  road,  held,  that  the  company  was  not  required 
to  nuiintain  a  hog-proof  fence  in  said  township ;  and  as  the  construction  of  a 
lawful  fence  woula  have  been  of  no  benefit  to  prevent  such  animals  from 
beinff  on  the  road,  therefore  the  mere  failure  to  enclose  its  track  with  a  good 
and  lawful  fence,  did  not  make  the  company  liable  to  the  owner  of  the  ani- 
mals  killed.    Atchison,  etc.,  R.  R.  Co.  v.  Tates,  21  Kan.  618. 


Wabash,  St.  Louis  akd  Pacifio  R.  R.  Co. 

V. 

'    Nice. 

(99  Indiana  JSeporU,  162.) 

That  a  demurrer  to  the  evidence  was  improperly  overruled  is  not  a  canse 
for  new  trial. 
If  only  one  of  several  paragraphs  of  a  complaint  be  good,  an  aasignment 
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of  eiTor  that  the  complaint  was  bad  for  want  of  sufficient  facta  is  not  sup- 
ported. 

If  the  circumstances  are  such  as  to  justify  a  failure  to  fence  one  side  of  a 
railroad  track,  none  is  required  on  the  other  side,  as  where  on  one  side 
freight  is  loaded  and  discharged,  and  there  is  a  saw-mill  and  grain  elerator 
from  which  lumber  and  grain  are  laden  on  the  cars  for  shipment. 

One  who  ToluntarilT  permits  his  cattle  to  run  at  large  near  a  railroad, 
where  it  is  not  required  to  be  fenced,  is  guilty  of  contributory  negligence,  if 
the  cattle  stray  upon  the  track  and  are  killed  by  the  negligent  management 
of  a  train  of  cars  passing  upon  the  railroad,  and  he  cannot  recorer. 

Fbom  the  Miami  Circnit  Court. 

C.  B,  Stuart  and  W.  F.  SlmaH  for  appellant. 

/.  Z.  Fwrrar,  J.  Farrar^  and  W.  C.  Farra/r  for  appellee. 

BicKKELi.,  C.  C. — The  appellee  bronght  this  Bait  before  a  justice 
of  the  peace  to  recover  damages  from  the  appellant  for  a  cow 
killed  by  the  cars  of  the  appellant  on  its  railway. 

The  complaint  before. the  justice  was  in  one  paragraph,  and  he 
rendered  a  jud^ent  for  the  plaintiff  by  default. 

Id  the  Circuit  Court  the  defendant  demurred  to  the  complaint 
for  want  of  facta  sufficient.     The  demurrer  was  over-  faotb. 

ruled.  The  plaintiff  then  filed  a  second  paragraph  of  complaint, 
and  the  defendant  answered  the  entire  complaint  by  a  general 
denial.  The  issues  were  submitted  to  a  jury  for  tnal,  and  the 
plaintiff  having  introduced  his  evidence,  the  defendant  demurred 
to  it  The  court  overruled  the  demurrer,  and  assessed  the  plain- 
tiff's damages  at  $60. 

The  defendant's  motion  for  a  new  trial  was  overruled,  and  judg- 
ment was  rendered  on  the  assessment.  The  defendant  appealed. 
The  errors  assigned  are  : 

1.  Overruling  the  demurrer  to  the  complaint. 

2.  That  the  complaint  does  not  state  facts  sufficient. 

3.  Overruling  the  demurrer  to  the  evidence. 

4.  Overruling  the  motion  for  a  new  trial. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
The  on  I^  reason  alleged  for  the  new  trial  is  error  of  the  court  in 
overruling  the  demurrer  to  the  evidence.  This  is  not  a  valid 
reason  for  a  new  trial ;  it  belongs  to  the  assignment  of  errors. 

As  to  the  first  specification  of  error,  viz.,  overruling  the  de- 
murrer to  the  complaint,  there  was  no  demuiTer  to  the  atumkiitasto 
complaint ;  there  was  a  demurrer  to  the  first  paragraph  ""<="o- 
only.  The  plaintiff  claims  that  the  first  paragrapn  of  the  com- 
plaint does  not  state  that  the  road  was  not  securely  fenced.  In  this 
the  appellant  is  mistaken^  The  averment  in  the  complaint  is,  that 
where  the  cow  went  on  the  track,  the  railroad  was  not  fenced  and 
could  not  be.  Louisville,  etc.,  R.  W.  Co.  v.  Argenbright,  98  Ind. 
254;  8.  e.j  19  Am.  &  Eng.  B.  R.  Cas.  604 ;  Indianapolis,  etc., 
R.  R.  Ck>.  V.  Sims,  92  Ind.  496 ;  s.  c,  20  Am.  &  Eng.  K.  R.  Cas., 
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653  ;  Wabash  E.  W.  Co.  v.  Forshee,  77  Ind.  158.    The  first  para- 
graph  of  the  complaint  was  sufficient  before  a  justice  of  the  peace. 

As  to  the  second  specification  of  error,  to  wit,  that  the  complaint 
does  not  contain  facts  sufficient,  there  being  two  paragraphs  of 
complaint,  if  either  of  them  is  sufficient,  this  specincation  cannot 
be  sustained.    Thefirst  paragraph  was  sufficient. 

As  to  the  third  specification  of  error,  to  wit,  overruling  the  de- 
murrer to  the  evidence,  a  railroad  company  is  not  bound  to  fence 
OBuoATioH  TO  its  tKick  at  thc  open  space,  in  front  of  a  mill,  necessary 
jS£"  dSot  for  the  convenience  of  shipment.  Indianapolis,  etc, 
™-  *  E.  E  Co.  V.  Kinney,  8  Ind.  402 ;  Pittsburgh,  etc.,  E.  W. 

Co.  V.  Bowyer,  45  Ind.  496.  Nor  in  the  immediate  vicinity  of  the 
engine  house,  machine  shops,  car-house  and  wood-yard  of  the  com- 
pany. Indianapolis,  etc.,  K.  E.  Co.  v,  Oestel,  20  Ind.  231 ;  Jeffer- 
son ville,  etc.,  E.  E.  Co.  V.  Brevoort,  30  Ind.  324.  Nor  where  it 
would  deprive  the  company  of  its  own  land  or  leased  property, 
Jefferson  ville,  etc.,  E.  it  Co.  v.  Beatty,  86  Ind.  15.  Nor  at  stations 
or  sidings  where  freight  or  passengers  are  received  or  discharged. 
Indianapolis,  etc.,  E.  E.  Co.  v.  Christy,  43  Ind.  143 ;  Indiapapolis, 
etc.,  E.  W .  Co.  V,  Crandall,  58  Ind.  365  ;  Lake  Erie,  etc.,  E.  W .  Co. 
V.  Kneadle,  94  Ind.  454 ;  Evansville,  etc.,  E.  E.  Co.  v.  Willis,  9a 
Ind.  507 ;  s.  c,  19  Am.  &  Eng.  E.  E.  Cas.  565. 

There  was  evidence  tending  to  show  that  the  defendant's  road 
runs  east  and  west  through  a  small  place  called  Chili,  where  the 
■vxDBifcB.         defendant  has  a  station  and  depot ;  that  the  defendant 
has  a  side-track  extending  eastward  from  the  depot  about  250 
yards,  and  on  the  south  side  of  the  main  track ;  that  in  connection 
with  said  side-track  the  defendant  has  built  and  maintains  stock- 
yards ;  that  between  the  depot  and  the  stock-yards  the  ground  next 
to  the  side-track  is  several  feet  higher  than  the  side-track,  and  from 
that  high  ground  freight  is  loaded  on  and  unloaded  from  the  cars 
on  the  "side-track ;  that  there  is  also  between  the  depot  and  the 
stock-yards,  and  on  the  south  side  of  the  road,  a  saw-mill,  and  that 
materials  for  and  from  it  are  loaded  and  unloaded  at  difierent  places 
along  said  side-track ;  that  on  the  noi*th  side  of  the  tracK,  and 
about  100  yards  east  of  the  depot,  is  a  grain  house,  used  for  stor- 
ing, elevating  and  shipping  grain  ;  that  there  is  no  railroad  fence 
on  either  side  of  the  track  between  the  depot  and  the  stock  pens. 
The  evidence  does  not  show  where  the  cow  entered  on  the  tracks 
but  it  does  tend  to  show  that  she  was  permitted  to  run  at  lar^  in 
the  vicinity  aforesaid,  and  that  when  first  seen  on  the  day  of  the 
killing  she  was  straying  upon  the  railroad  ground  between  the  naain 
track  and  the  side-track,  and  between  the  depot  and  the  cattle-pens, 
from  twenty-five  to  fiftv  yards  westward  from  the  cattle-yards,  and 
that  after  she  was  strucK  by  the  train  she  lay  nearly  opposite  the 
grain  house ;  that  the  train  was  a  passenger  train  coming  from  the 
east,  at  ordinary  speed,  and  that  it  gave  me  usual  signals. 
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Upon  this  evidence  the  defendant  was  not  bound  to  fence  its 
road  between  the  depot  and  the  cattle  yards.     Cincinnati,  etc., 
R.  R.  Co.  V.  Wood,  82  Ind.  593.     Under  the  facts  above  appear- 
ing, a  road  not  required  to  be  fenced  on  one  side  need  not  be 
fenced  opposite  thereto  on  the  other  side.    Indiana,  etc.,  B.  W. 
Co.  V.  Leak,  89  Ind.  596 ;  s.  c,  13  Am.  &  Eng.  E.  R.  Cas.  521. 
The  evidence,  therefore,  was  not  suflScient  to  show  a  liability  of 
the  defendant  as  for  a  killing  without  negligence,  and  the  evidence 
tended  to  show  that  the  defendant  was  not  guilty  of  any  negli- 
gence.   But  even  if  there  were  proof  of  negligence  in  the  defend- 
ant, the  plaintiff  could  not  recover,  because  lie  failed  to  show  want 
of  contributory  negligence  in  himself.     There  was  evidence  tend- 
ing to  show  that  the  plaintiff  permitted  his  cow  to  run  coktwbutort 
at  large  in  the  vicinity  of  the  railroad,  where  it  was  not  25S?°te^A- 
and  could  not  be  legally  fenced.     This  was  contribu-  *"*°- 
tory  negligence  on  his  part.     In  Indianapolis,  etc.,  R.  W.  Co.  v. 
Candle,  60  Ind.  112,  this  court  said :    ^^  The  first  that  the  evidence 
shows  us  of  the  cow,  she  was  runniuj?  at  large  between  the  railroad 
track  and  a  fence  fifteen  feet  west  of  it,  where  she  had  no  right  to 
be,  as  far  as  the  evidence  shows  us.    This  was  primorfacie  negli- 
gence on  the  part  of  the  owner."    Indianapolis,  etc.,  K.  R.  Co.  v. 
Barter,  38  Ind.  557 ;  Jeffersonville,  etc.,  K.  R.  Co.  v.  Underbill, 
48  Ind.  389 ;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Adams,  43  Ind. 
402 ;  Cincinnati,  R.  R.  Co.  v.  Street,  50  Ind.  225. 

The  demurrer  to  the  evidence  ought  to  have  been  sustained. 
For  the  error  of  the  court  in  overruling  said  deraun-er  the  judg- 
ment omrht  to  be  reversed. 

Pes  Cubiam. — ^It  is  therefore  ordered,  on  the  foregoing  opinion, 
that  the  judgment  of  the  court  below  be  and  the  same  is  hereby  in 
all  things  reversed,  and  this  cause  is  remanded  with  instructions  to 
the  court  below  to  sustain  the  defendant's  demurrer  to  the  plain- 
tifPs  evidence,  and  render  judgment  accordingly. 

A  Track  not  required  to  be  fenced  on  one  side  need  not  be  fenced  on 
the  opposite  side.— See  Indiana,  etc.,  R.  R.  Co.  v.  Leak,  13  Am.  &  Eng.  R.  R. 
Cm.  521.  • 

Contributory  Negligence  in  permitting  cattle  to  stray  near  unfenced 
track. — SeeBrentner  v.  Chicago,  etc.,  R.  R.  Co.,  7  Am.  &  Eng.  R.  R.  Cas. 
574;  Western  Md.  R.  R.  Co.  v.  Carter,  13  Id.  573;  Alabama  Gt.  So.  R.  R. 
Co.  «.  Jonefl^  15  Id.  549;  Kansas  City,  etc.,  R.  R.  Co.  v.  Turner,  19  Id.  506. 
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BOYCB 

V, 

Wabash  R.  R.  Co. 

(68  Iowa  BeporUy  10.) 

Where  a  cause  was  tried  to  the  court,  and  the  jud^ent  was  based  upon  a 
single  coDclusion  of  law,  to  which  plaintiff  excepted,  held  that  the  excep- 
tion was  sufficiently  definite  and  specific. 

Whenever,  either  by  the  common  law  or  the  statute  law  of  a  State,  a  right  of 
action  has  become  fixed  and  a  legal  liability  incurred,  that  liability  may  be  en- 
forced and  the  right  of  action  pursued  in  any  court  which  has  jurisdiction  of 
the  parties.  It  is  accordingly  held  that  an  action  will  lie  in  this  State  against 
a  railway  company  to  recover  the  damages  allowed  by  the  statutes  of  Hlinois 
for  the  killing  of  a  mule  by  the  company  in  that  State—  it  appearing  that  that 
statute  accords  with  the  statutes  and  policy  of  this  State,  and  it  makes  no 
difference  if  it  be  conceded  that  the  statute  in  question  was  passed  under 
what  is  known  as  the  police  power  of  the  State  of  Illinois. 

Where  a  cause  is  submitted  to  the  trial  court  and  the  court  refuses  to 
make  special  findings  in  defendants  favor  and  yet  renders  judgment  for  him, 
there  is  nothing  to  sustain  an  appeal  by  him  to  this  court,  an^  his  appeal 
must  be  dismissed. 

Since  defendant  in  this  case  acquiesced  in  nothing  but  the  judgment  in 
his  favor,  which  this  court  has  reversed  because  the  gpround  on  which  it  was 
based  (the  only  ground  which  this  court  could  consider)  was  not  tenable, 
but  which  judgment  defendant  alleges  might  have  been  supported  by  other 
grounds  which  the  trial  court  erroneously  found  against,  held  that  the  cause 
should  be  remanded  to  the  court  below,  to  retry  the  issues  of  law  and  fact 
to  the  same  extent  i^  if  no  appeal  had  been  taken. 

Appeal  from  Lee  District  Court. 

The  plaintiff  is  a  resident  of  the  State  of  Illinois,  and  brought  this  action 
under  a  statute  of  that  State  to  recover  double  the  value  of  a  mule,  the  prop- 
erty of  the  plaintiff,  killed  by  the  defendant  in  said  State.  There  was  a  de- 
nial of  the  allegations  of  the  petition,  and  affirmative  defences  pleaded. 

Hagerman^  McCrarydi  Hagermcm  for  appellant. 
Anderson  Bros.  <&  Vams  for  appellee. 

Skevers,  J. — I.  The  court  foand  that  the  defendant  killed  a 
mule  in  the  State  of  Illinois,  which  was  the  property  of  the  plain- 
tiff, under  such  circumstances  as  will  entitle  the  plain- 
SmoN*"  ^  *iff  to  recover  double  its  value  under  a  statute  of  that 
SwS^oF  ^^'S'w:  State.  As  a  conclusion  of  law,  the  court  held  that,  as 
IpkSS?!^^  th©  action  was  based  on  a  statute  of  Illinois,  it  had  no 
jurisdiction  of  the  subject-matter,  and  rendered  judg- 
ment for  tne  defendant,  to  which  the  plaintiff  excepted. 

Counsel  for  the  appellee  insist  that  such  a  ^neral  exception  is 
insufficient,  and  should,  therefore,  be  disregarded.  In  support  of 
this  position;  many  cases  are  cited,  which  in  substance  hold,  where 
the  charge  of  the  court  contains  several  propositions  of  law,  that  a 
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general  exception  to  the  whole  charge  is  not  sufficiently  definite 
and  certain.  But  it  has  never  been  held  that  an  exception  to  a 
single  instruction  or  legal  proposition,  if  taken  at  the  time,  was 
insufficient.  On  the  contrary,  it  has  been  repeatedly  held  that  an 
exception  to  each  instruction,  if  taken  at  the  time  the  charge  was 
given,  was  not  too  general. 

This  is  equivalent  to  holding  that,  if  there  is  but  a  single  legal 
proposition.stated  in  the  char^,  an  exception  thereto,  if  taken  at 
the  time  it  was  given,  would  be  sufficient,  and  could  not  be  disre- 
garded. In  effect,  this  is  precisely  what  the  appellant  did.  There 
was  but  a  single  conclusion  of  law,  and  to  this  tne  plaintiff  excepted. 
We  think  he  did  all  he  was  required  to  do. 

II.  This  brings  us  to  a  consideration  of  the  merits  of  the  plain- 
tiffs appeal    l%e  question  to  be  determined  we  under- 
stand to  be  whether  there  can  be  a  recovery  under  the  jukxsdictiov: 
statutes  of  Illinois  in  the  courts  of  this  State.    As  there  A^So'mSZ 
is  a  similar  statute  in  this  State,  it  can  properly  be  said  ^vrmBTA-Sl 
that  the  policy  is  the  same  in  both  States.    If  a  recovery 
is  allowed,  the  public  policy  of  this  State  will  not  be  in  any  manner 
infringed.  This  is  not  an  attempt  to  give  extra  territorial  force  to  a 
statute  of  this  State,  nor  to  recover  under  a  statute  thereof  for  the 
inirasion  of  a  nght,  or  the  infliction  of  a  wf  ong,  in  some  other  State 
or  country.     Tnis  case  is,  therefore,   distinguishable  from  Whit- 
ford  V.  Panama  E.  R  Co.,  23  N.  Y.,  465,  and  Hyde  v.  Wabash  R. 
R.  Co.,  61   Iowa,  441 ;  s.  c,  15  Am.  &  Eng.  R.  R.  Gas.  503. 

If  this  cause  of  action  existed  at  common  law,  we  apprehend  a 
suit  could  be  maintained  and  a  recovery  had  in  this  State.  In 
Smith  V.  Bull,  17  Wend.  323,  it  was  held  that  an  action  for  assault 
and  battery  committed  in  Pennsylvania  could  be  maintained  in 
New  York.  It  cannot  be  a  subject  of  dispute  that  personal  actions, 
whether  based  on  contracts  or  torts,  are,  under  the  common  law, 
transitory.  In  this  and  several  other  States  there  are  statutes  pro- 
viding in  substance,  where  a  wrongful  act  causes  death,  that  a  right 
of  action  survives  to  the  administrator  or  next  of  kin  of  the  deceased. 

Under  these  statutes,  it  has  been  determined,  in  two  recent  and 
well  considered  cases,  that  an  action  may  be  maintained  in  one 
State,  although  the  wrongful  act  which  caused  the  death  was  com- 
mitted in  another  State.  Bennick  v.  R.  R.  Co.,  103  IT.  S.  11 ; 
Leonard  v.  Columbia  Steam  Navigation  Co.,  84  N .  Y.  48. 

These  cases  are  based  on  the  thought,  tersely  expressed  by  Mil- 
ler J.,  in  the  case  first  cited,  as  follows :  '^  It  is  dimcult  to  under- 
stand how  the  nature  of  the  remedy,  or  the  jurisdiction  of  the 
courts  to  enforce  it,  is  in  any  manner  dependent  on  the  question 
whether  it  is  a  statutory  right  or  common  law  right.  Whenever, 
by  either  the  common  law  or  the  statute  law  of  a  State,  a  right  of 
action  has  become  fixed  and  a  legal  liability  incurred,  that  liability 
may  be  enforced,  and  the  right  of  action  pursued,  in  any  court 
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which  has  jarisdiction  of  such  matters,  and  can  obtain  jnrisdietioa 
of  the  parties." 

The  rule  adopted  in  these  cases  we  deem  to  be  correct,  and  we 
are  content  to  follow  them,  without  stating  our  reasons  at  length , 
for  we  could  only  repeat  what  has  been  so  well  said  in  t]}e  caseB 
above  cited. 

The  following  cases  are  cited  as  announcing  the  contrary  doc- 
trine :  Woodard  v.  Michigan  R.  R.  Co.,  10  O.  St.  121 ;  Richardson 
V.  N.  Y.  Co.  R.  R.  Co.,  98  Mass.  85 ;  and  McCarthy  v.'C,  R  I.  & 
P.  R.  R.  Co.,  18  Kan.  46.  We  regard  it  as  doubtful  whethereither 
of  these  cases,  fairly  considered,  determines  the  question  whether 
the  action,  if  brought  by  the  pix>per  person,  cannot  be  maintained. 

III.  It  is  insisted  that  the  statute  in  question  is  in  the  nature  of 
Tn  SAME  RXJLK  &  policc  regulation,  and,  therefore,  no  recovery  can  be 
^^"^^'  had  in  this  State,  because  our  courts  are  not  open  for 

the  enforcement  of  such  regulations.  It  is  claimed  that  tiiis  was 
determined  in  State  of  Indiana  v.  Helmer,  21  Iowa,  370.  That 
was  an  action  on  a  judgment  obtained  in  Indiana  in  a  bastardy 
proceeding.  The  question  in  the  case  was  whether  the  action 
could  be  maintained,  and  it  was  held  that  it  could,  because  the  orig- 
inal cause  of  action  had  become  merged  in  the  judgment,  and  it 
was  the  latter  only  on  wiiich  a  recovery  was  asked.  But  it  was  in 
substance  said,  by  way  of  argument,  that  the  original  action  could 
not  have  been  maintained  in  the  courts  of  this  State. 

For  the  purposes  of  the  case  at  bar  this  will  be  conceded ;  and  it 
may  with  propriety  be  said  that  a  bastardy  proceeding  partakes  of 
the  nature  of  a  criminal  action.  And  we  apprehend  that  it  istme 
that  the  criminal  laws  of  one  State  cannot  be  enforced  in  any  other 
State.  But  suppose  the  Indiana  statute  had  given  the  woman  a 
right  of  action  for  damages,  and  there  was  a  similar  statute  in  this 
State.  We  are  not  prepared  to  say  that  an  action  could  not  have 
been  brought  by  the  woman  under  the  Indiana  statute  in  this  State, 
and  a  recovery  obtained,  unless  a  different  policy  had  been  adopted 
by  this  State. 

It  seems  to  us  to  be  entirely  immaterial  what  the  Illinois  statute 
is  called.  Just  as  valuable  rights  may  be  conferred  under  a  statute 
which  is  enacted  under  what  is  known  as  the  police  power,  as  if 
passed  because  of  the  inherent  power  of  the  State.  After  all,  stat- 
utes of  all  kinds  and  on  all  subjects  are  enacted  under  and  bj 
virtue  of  the  sovereign  power  of  the  State.  And,  if  private  rights 
are  thereby  conferred,  why  should  we  stop  and  inquire  under  or  bv 
what  right  the  statute  was  enacted,  unless  it  is  unconstitutional. 
The  mere  fact  that  the  statute  was  passed  under  what  is  known  as 
the  police  power,  is  not  a  sufficient  reason  in  our  judgment  why  a 
private  rignt  conferred  thereby  should  not  be  enforced  in  this 
State  to  the  same  extent  as  any  other  statute.  It  will  be  oonceded, 
for  the  purposes  of  this  case,  that  the  statute  in  question  was  en- 
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acted  under  the  police  power  of  the  State,  and  that,  if  it  was  not 
in  accord  with,  but  was  contrary  to,  the  pablic  policy  of  this  State 
as  expressed  in  the  statutes  thereof,  then  it  cannot  and  should  not 
be  enforced,  even  for  the  protection  of  a  private  right,  in  our 
conrto.  tBut,  as  it  accords  with  the  policy  and  statutes  of  this 
State,  we  are  unable  to  see  why  it  should  not  be  enforced. 

lY.  As  to  the  defendant's  appeal.  Under  the  issues,  it  became 
material  to  determine,  first,  whether  jurisdiction  had 
been  obtained  of  the  person  of  the  defendant ;  second,  ^£S^  ^dkt! 
whether  a  train  operated  by  tlie  defendant  had  killed  Sto>."*"  ^ 
the  male ;  third,  conceding  this  last  fact,  was  the  de- 
fendant liable  ?  and,  fourth,  conceding  that  the  Illinois  statute,  giv- 
ing donble  damages,  was  repealed  after  the  right  of  action  had  ac- 
crued, could  such  damages  be  recovered  ? 

As  to  all  these  propositions  of  fact  or  law  the  court  found  against 
the  defendant,  and  yet  rendei*ed  judgment  in  its  favor.    The  de- 
fendant asked  the  court  to  make  special  findings  in  its  favor,  but 
the  court  refused  to  do  so,  and  the  defendant  appeals,  because  of 
alleged  errors  committed  by  the  court  in  some  or  all  of  the  fore- 
going particulars.    For  instance,  the  defendant  strenuously  main- 
tains that  the  mule  was  not  killed  by  its  train,  and  that  as  to  this, 
as  well  as  the  other  questions  above  stated,  it  had  the  right  to  be 
heard  on  appeal.    But  the  appellant  replies  that,  as  no  judgment 
has  been  rendered  against  the  defendant,  the  right  to  appeal  does 
not  exist,  and  this  position  is  supported,  we  thmk,  by  ohannon  v. 
Scott,  40  Iowa,  629.    Counsel  for  the  defendant  cite  and  rely  on 
Soberts  v.  Corbin,  28  Iowa,  355 ;  but  that  case,  in  our  opinion,  is 
clearly  distinguishable.    It  is  further  insisted  that  the  finding  of 
the  court  is  in  the  nature  of  an  ^^  intermediate  order,  involving  the 
merits,  and  materially  affecting  the  final  decision^"  and,  this  being 
ISO,  the  right  of  appeal  exists.    Code,  §  3164.     It  may  be  that  a 
finding  of  facts  should  be  regarded  as  such  an  intermediate  order, 
bat,  if  it  was  not  prejudicial,  then  the  defendant  has  no  just  cause 
of  complaint.    The  intermediate  order  contemplated  by  the  statute 
is  such  an  order  as  will  materially  affect  the  nnal  decision,  from 
which  an  appeal  can  be  taken  when  the  order  is  made.     Certain  it 
is,  we  think,  that  the  defendant  could  not  have  appealed  from  the 
finding  of  facts,  if  no  judgment  had  been  entered.    In  fact,  neither 
party  could  have  done  so.    We  therefore  are  of  the  opinion  that 
the  defendant's  appeal  must  be  dismissed. 

The  question,  then,  is,  what  shall  be  made  here  for  the  govern- 
nient  of  the  district  court  f  It  has  been  held  that,  where  practxcb  m  m- 
there  is  a  finding  of  facts,  the  jud^ent  below  may  be  ^^^.  ^] 
reversed,  and  a  judgment  entered  m  this  court  for  the  Suacasb. 
other  pa^y,  however  much  the  latter  may  desire  another  trial. 
Bobertg  v.  Corbin,  before  cited. 
In  that  case,  however,  the  party  in  whose  favor  the  judgment 
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wa6  rendered  in  the  district  court  made  no  complaint  as  to  the  cor- 
rectnesB  of  the  facts  found,  nor  did  he  except  to  any  of  the  mllDgs 
of  the  court.  But,  after  the  supreme  court  had  determined  that 
on  the  finding  of  facts  the  defendant  was  entitled  to  judgment, 
then  the  plaintiff  for  the  first  time  complained  that  he  bad  not 
had  a  fair  trial. 

In  the  case  at  bar,  the  defendant  acquiesced  in  nothing  the  dis- 
trict court  did,  except  the  final  judgment,  and  as  to  that  it  is  said 
that,  conceding  the  incorrectness  of  the  ground  on  which  it  is 
placed,  there  are  several  other  grounds  amply  sufficient  to  sustain 
it.  In  other  words,  the  defendant  acquiesced  in  the  indgment  on 
the  ground  upon  which  it  was  placed  under  compulsion.  I^ow, 
under  the  circunlstances  above  stated,  we  think  the  defendant 
should  not  be  deprived  of  its  right  to  take  the  opinion  of  the  ap- 
pellate court  in  relation  to  the  matters  above  stated.  Because,  how- 
ever, of  the  objection  made  by  the  plaintiff,  we  are  unable  to  do 
so,  and  we  will*  order  that  this  case  be  remanded  to  the  district 
court,  to  retry  the  issues  of  law  and  fact,  to  the  same  extent  as  if 
this  appeal  had  not  been  taken. 

Reversed. 

Action  Arising  Under  Laws  of  Another  State. — See  Henick  v.  MlniietpoliB, 
etc.,  R  R.Co.,  11  Am.  &  Eng.  R.  R.  Gas.  256;  LouisviUe,  etc.,  R.  RGo.  & 
Shires,  19  lb.  887;  Sichelberger  v.  Pittsburg,  etc.,  R.  R  Co.,  9  lb.  158. 


Alabama  Gbeat  Southxbn  B.  B.  Co. 

V. 
BOEBUOK. 

(76  AldlHima,  377.) 

In  an  action  against  a  railroad  Gom])an7,  to  recover  damag^  for  injuries 
to  stock  (Code,  Alabama,  §  1711),  it  being  proved  that  plaintifTs  claim  wu 
presented,  within  six  months  after  the  injury,  to  an  agent  of  the  company, 
who  promised  to  forward  it  to  the  proper  officer  or  department,  and  after- 
wards told  plaintiff  that  he  had  forwarded  it,  and  that  he  would  payitonius 
return  trip;  and  the  evidence  showing,  also,  that  other  similar  claims  bad 
been  presented  to  said  agent,  and  had  been  paid  by  him,  and  that  he  held 
himself  out  as  the  agent  to  whom  such  claims  could  properly  be  presented; 
this  is  sufficient  eyidence  of  due  presentation  to  authorize  the  submission  of 
the  question  to  the  jury,  although  the  defendant's  evidence  tended  to  show 
that  said  agent  had  no  authority  to  receive  the  presentation  of  claims,  but  was 
only  authorized  to  adjust  and  pay  claims  referred  to  him  by  the  higher  officers 
of  the  company. 

A  charge  which  asserts  that,  if  plaintifTs  claim  was  presented  in  writing, 
within  six  months  after  it  accrued,  to  a  named  agent  of  the  railroad  compsnj, 
**  who  was  on  the  defen^mt's  train,  and  was  often  known  to  settle  such 
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claims,"  <&€.,  the  words  quoted  not  being  stated  hypothetically,  is  an  invasion 
of  the  province  of  the  jury. 

The  engineer  in  charge  of  the  train  being  the  only  witness  who  testified  as 
to  the  circumstances  attending  the  killing  of  plaintifTs  horse,  and  his  testi- 
mony negativing  all  negligence  on  the  part  of  the  railroad  company  and  its 
xerrants;  his  testimony,  not  beins  impeached  or  contradicted,  justifies  a  gen- 
eral charge  in  favor  of  the  defendant. 

Appeal  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  S.  H.  Sprott. 

This  action  was  brought  by  James  Koebuck  against  the  appel- 
lant, a  domestic  corporation,  to  recover  damages  for  injuries  to  two 
horses,  which  were  run  over  by  a  train  of  cars  on  the  defendant's 
road,  about  daylight  on  the  morning  of  April  16th,  1882,  one  be- 
ing  killed  and  the  other  injured ;  and  was  comn;ienced  on  the  30th 
October,  1882.  The  cause  was  tried  on  issue  joined,  but  the  rec- 
ord does  not  show  what  pleas  were  filed.  On  the  trial,  as  the  bill 
of  exceptions  shows,  the  plaintiff  testified  in  his  own  behalf,  as  to 
the  value  of  his  horses  and  the  amount  of  injuries  sustained,  ^'  but 
that  he  knew  nothing  of  the  circumstances  of  the  killing,  as  he 
didn't  see  it."  The  plaintiff  testified,  also,  "  that  he  had  never 
made  any  demand  in  writing,  for  damages  to  said  stock,  to  the 

{^resident,  treasurer,  superintendent,  or  any  depot  agent  of  the  de- 
endant,  but  did  make  a  claim  in  writing  to  a  man  named  Smith, 
whom  he  saw  on  one  of  the  defendant's  trains,  and  who,  as  he  had 
Iieard,  paid  for  damages  to  stock  for  the  company  ;  that  said  Smith 
iiad  charge  of  the  defendant's  snpply  train,  and  held  himself  out 
as  the  a^nt  to  whom  claims  for  damages  to  stock  were  to  be 
presented ;  that  said  Smith  told  him  he  could  not  then  pay  him, 
but  that  he  would  do  so  the  next  time  he  came  aroand ;  that  he 
did  not  know  anything  about  Smith's  authority  to  receive  the  pre- 
sentation of  such  claims,  except  of  having  heard  of  his  paying  for 
sach  damages  for  the  defendant ;  that  Smith  took  the  claim,  and 
said  that  he  would  forward  it  to  headqaartero,  and  would  pay  it 
when  he  came  around  again.     Other  witnesses  for  plaintiff  testi- 
fied, that  said  Smith  who  run  on  the  supply  train,  known  as  *  Gov. 
Smith,'  had  received  presentation  of  claims  for  damages  to  stock, 
and  paid  the  same  ;  but  none  of  them  knew  of  his  having  autliority 
from  the  defendant  to  do  so,  or  that  any  of  the  officers  of  the  com- 
pany knew  of  his  having  done  so,  but  that  he  held  himself  out  as 
the  agent  for  receiving  and  paying  such  claims,  apd  had  received 
and  paid  other  like  claims  for  the  defendant.     One  of  the  witness- 
es, a  former  attorney  of  the  defendant,  stated,  that  he  was  ac- 
Qiuiinted  with  the  course  of  the  defendant's  business,  in  regard  to 
damages  to  stock,  and  that  said  Smith  only  had  authority  from  the 
defendant  to  adjust  and  pay  claims  therefor  after  the  same  had 
been  referred  to  him  by  the  superior  oflScers  of  the  company  for 
settlement ;  and  that  he  never  knew  of  said  Smith  having  authority 
from  the  defendant  to  receiye  the  presentation  of  such  claims.  No 
28  A.  &  £.  R.  Cas.— 12 
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testimony  was  offered  tending  to  show  that  plaintiff's  claim  was 
ever  mentioned,  presented,  or  forwarded  by  said  Smith,  to  tlie 
president,  superintendent,  treasurer,  or  any  depot  agent  of  the  de^ 
fendant,  or  that  said  claim  was  in  any  way  brought  to  the  knowl- 
edge of  any  of  them,  before  this  suit  was  brought,  except  as  above 
stated." 

'^  Some  witnesses  for  the  plaintiff  stated,  that  they  saw  the  de- 
fendant's train,  at  or  near  the  time  when  and  where  the  plaintiffs 
horse  was  killed,  and  heard  no  whistle  blow  for  stock,  which,  had 
one  been  blown,  they  thought  they  would  have  heard.  Tliis  was 
all  the  evidence  offered  by  the  plaintiff ;  and  the  defendant  then 
introduced  H.  W.  Lynch  as  a  witness,"  who  was  the  engineer  in 
charge  of  the  train  at  the  time  the  horses  were  injured,  and  who 
testified,  in  substance,  that  the  accident  occurred  at  or  near  day- 
break, when  the  train  was  running  at  the  rate  of  twelve  or  fifteen 
miles  per  hour ;  that  the  horse  killed  was  lying  down  on  the  track, 
and  was  not  perceived  by  him  until  too  late  to  reverse  his  engine, 
or  stop  the  train  ;  and  that  he  used  all  the  means  known  to  skilfnl 
engineers  to  cheds  his  train  and  avoid  the  injury.  '^  This  was  all 
the  evidence  offered  by  the  defendant." 

"  The  court  chargea  the  jury,  among  other  things,  that  if  tl)e 
plaintiff  presented  his  claim,  in  writing,  for  the  damage  done  to  his 
stock,  within  six  months  after  it  was  done,  to  the  *Gov.  Smith' 
mentioned  "by  the  witness,  who  was  on  the  train  of  the  defendant, 
and  was  often  known  to  settle  such  claims,  and  said  Smith  told 
him  that  he  could  not  then  settle  the  claim^  but  would  take  and 
forward  it  to  headquarters,  and  afterwards  told  plaintiff  that  he  had 
forwarded  it  to  headquarters,  and  would  pay  it  soon  ;  and  if  they 
believed  that  said  Smith  did  so  forward  said  claim  to  headquarters, 
before  the  expiration  of  six  months  from  the  time  of  the  dama^, 
and  said  claim  was  received  at  headquarters  by  the  officei^s  of  tlie 
company  ;  this  would  be  a  good  presentation  of  the  claim,  and  the 
plaintiff  need  not  prove  presentation  to  any  one  else." 

The  defendant  excepted  to  this  charge,  and  then  reyiested  the 
following  charges,  which  were  in  writing:  1.  ''  If  the  jury  believe 
the  evidence,  tney  must  find  for  the  defendant."  2.  "  Inasmuch 
as  the  plaintiff's  claim  was  not  presented,  in  writing,  to  the  presi- 
dent, treasurer,  superintendent,  or  some  depot  agent  of  the  defend- 
ant, within  six  months  after  the  injury  complained  of,  and  this  suit 
was  not  brought  vithin  six  months  after  said  injury,  the  jury  mnst 
find  for  the  oefendant."  The  court  refused  each  of  these  cnaiges, 
and  the  defendant  excepted  to  their  refusal. 

The  charge  given,  and  the  refusal  of  the  charges  asked,  are  now 
c^igned  as  error. 

J&imitd  F.  Rice  for  appellant. 

Stone,  0.  J. — ^The  testimony  of  plaintiff,  in  the  court  belowv 
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tends  to  show  that,  in  less  than  six  months  after  the  injury  was 
done,  he  made  out  his  claim  in  writing,  and  presented  FitooroF^ 
it  to  one  Smith,  who  was  known  as  "  Governor  Smith ;"  5^.^'^'" 
that  Smith  received  it,  and  promised  to  forward  it  to  headquarters ; 
tiiat  he,  Smith,  subsequently  told  witness  he  had  forwarded  the 
said  claim  to  headquarters,  and  that  he  would,  on  his  next  trip,  pay 
plaintiff  for  the  horse  the  train  had  killed.  There  was  testimony 
tending  to  show  that  Smith  had  charge  of  the  railroad's  supply- 
train  ;  that  he  held  himself  out  as  the  agent  of  the  road,  to  whom 
claims  for  damage  to  stock  should  be  presented ;  and  that  he  had 
received  presentation  of  claims  for  damage  to  stock,  and  had  paid 
the  same.  There  was  testimony,  on  the  other  hand,  tending  to 
prove  that  Smith  had  no  authority  to  receive  presentation  of 
claims,  but  that  his  only  authority  was  to  adjust  and  pay  claims 
which  were  referred  to  him  by  higher  officers  of  the  railroad  com- 
pany. If  the  version  of  the  plaintifE  and  his  witnesses  be  the  true 
one,  then  this  was  sufficient  evidence  to  be  left  to  the  jury,  whether 
or  not  there  had  been  a  presentation  in  writing  made  to  the  rail- 
road within  six  months  aiter  the  injury  was  done.  S.  &  N.  K.  K. 
Co.  V.  Brown,  53  Ala.  651 ;  E.  T.,  Va.  &  Ga.  E.  R.  Co.  v.  Bayliss, 
74  Ala.  150 ;  s.  c,  19  Am.  &  Eng.  R  R.  Gas.  480.  The  second 
chaige  asked  by  defendant  was  properly  refused. 

That  portion  of  the  affirmative  charge  which  was  excepted  to, 
has  this  language :  ^'If  the  plaintiff  presented  his  claim,  in  writ- 
ing, for  the  damage  done  to  his  stock,  within  six  months  after  it 
was  done,  to  the  '  Gov.  Smith'  mentioned  by  the  vtitness,  who  was 
on  the  train  of  defendant^  and  was  often  known  to  settle  such 
daims^^^  <&c.  The  italics  are  our  own,  and  are  simply  intended  to 
call  attention  to  that  part  of  the  charge.  The  words  italicised  are 
not  stated  as  hypothesis,  nor  was  the  inquiry  of  their  truth  submit- 
ted to  the  jury.  A  charge  given  in  this  form,  where  the  testimony 
is  oral,  and  only  tends  to  prove  the  facts,  cannot  be  sustained. 
if cDongald  v.  Kutherford,  30  Ala.  253 ;  Jones  v.  Fort,  36  Ala. 
449 ;  Ross  v.  The  State,  74  Ala.  582. 

The  only  witness  who  spoke  of  the  circumstances  attending  the 
killing  of  the  horse,  was  the  engineer  in  charge  of  the  train.  If  his 
testimony  be  true,  there  was  no  negligence  on  the  part  cibcuiistaiiceb 
of  the  railroad  company,  or  its  employees.  If  there  ofmllwo. 
was  not  other  testimony  bearing  on  this  question,  the  general  charge 
— ^the  one  first  asked  by  defendant — ought  to  have  been  given.  Ala. 
Gt.  So.  R.  R.  Co.  V.  McAlpine,  75  Ala.  118.  There  was  testi- 
mony, however,  tending  to  show  that  Smith  was  the  agent  of  the 
company  for  the  adjustment  of  claims  of  this  class,  and  that  he  ad- 
mitted its  justness,  by  promising  to  pay  it.  This  was  the  testimonv 
of  the  plaintiff,  and  it  does  not  appear  to  have  been  contradicted. 
Whether  contradicted  or  not,  it  justified  the  refusal  to  give  the  first 
charge  asked. 
Reversed  and  remanded. 
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Presentation  of  Claim  for  Killing  Stock.— See  Smith  v.  Chicago,  etc.,  RR. 
Co.,  18  Am.  &  Eng.  R.  R.  Gas.  684;  Alabama,  etc.,  R.  R.  Co.«.  Eiliiao,  13  Id. 
648;  Sohlengenlere.  Chicago,  etc.,  R.  R.  Co.,  Ibid.  649;  East  Tenn.,  etc.,  R. 
K.  Co.  e.  Baylies,  19  Ibid.  480. 
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V. 

Johnson. 

(80  JMmauriy  620.) 

A  statement  in  an  action  before  a  justice  of  the  peace  against  a  ndlrosd 
for  double  damages  for  killing  a  horse,  is  sufficient  which  charges  that  the 
defendant,  at  a  point  on  its  road  where  the  same  passes  along,  and  adjoining 
enclosed  and  imenclosed  lands,  and  not  at  a  private  or  public  crosuog,  ran 
over  and  killed  the  horse,  and  that  defendant  failed  and  neglected  to  erect 
or  maintain  good  or  sufficient  fences  on  the  sides  of  its  road  at  the  point 
where  the  horse  got  upon  the  track  and  was  killed,  and  concludes  with  a 
prayer  for  double  damages  under  the  statute. 

Where,  in  such  action  against  a  railroad  for  killing  plaintiffs  horse,  the 
evidence  showed  that  plaintiff  was  not  an  adjoining  proprietor  within  the 
meaning  of  the  statute,  and  that  his  horse  escaped  from  a  pasture  not  coter- 
minous with  the  right  of  way  and  through  an  enclosed  field  of  an  adjoining 
proprietor,  it  is  necessary  for  the  plaintOE  to  prove,  before  he  can  reco?er, 
that  his  horse  was  in  the  adjoinine  proprietor's  field  by  authority,  or  that 
the  fence  of  the  field  was  not  a  lawful  fence. 

Appeal  from  Lafayette  Circuit  Court. 

Smith  (&  Krauthjoff  with  T.  J.  Portia  for  appellant. 

No  brief  for  respondent. 

EwiNG,  C. — This  suit  was  instituted  before  a  justice  of  the  peace, 
to  recover  double  damages  for  the  killing  of  a  horse  by  a  locomo- 
Facts.  tivc  and  ti*ain  of  cars  of  defendant,  in  August,  1ST9. 

upon  the  following  statement : 

'^  Plaintiff  states  that  the  defendant  is  an  incorporated  company 

under  the  laws  of  this  State,  that  on  the day  of  August. 

1879,  at  Lexington  township,  in  Layfayette  county,  Missouri,  at  a 
point  on  the  track  of  defendant's  railroad  in  said  township,  when' 
the  same  passed  along  and  adjoining  enclosed  and  unenclo^  lauds, 
and  not  at  a  private  or  public  crosing  of  said  road,  the  defeudauu 
by  its  agents  running  its  locomotive  and  train  of  cars,  run  tlie 
same  upon  and  over  a  black  horse,  the  property  of  plaintiff,  anti 
of  the  value  of  $75,  and  thereby  killed  said  horse ;  that  defendant 
failed  and  neglected  to  erect  or  maintain  good  or  sufficient  fenct? 
on  the  sides  of  its  road  at  the  point  where  said  horse  got  upon  the 
track  of  said  road  and  was  killed,  and  that  by  reason  of  said  killinir. 
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and  by  virtue  of  the  43d  section  of  chap.  63  of  the  General 
Statutes  of  Missonri,  as  amended  by  Laws  of  1877.  Whereupon 
plaintifi  asks  judgment  for  said  sum  of  $75,  the  value  of  said  horse, 
and  that  upon  final  judgment  the  same  be  doubled,  as  provided  by 
statute." 

The  plaintiff  had  judgment  before  the  justice,  and  defendant 
appealed  to  the  circuit  court,  where  on  a  trial  de  novo,  judgment 
was  again  rendered  against  defendant,  from  which  it  has  appealed 
to  this  court. 

Upon  the  trial  in  the  circuit  court  defendant  objected  to  the  in- 
trodaction  of  any  testimony,  alleging  that  the  statement  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  objection 
was  overruled,  and  defendant  excepted  at  the  time.  The  same 
objection  is  urged  in  this  court. 

The  evidence  shows  that  plaintiff's  horse  was  in  a  pasture  of 
one  Cox,  whose  land  does  not  adjoin  the  railroad  at  any  place ; 
that  the  horse  got  out  of  Cox's  pasture  into  the  enclosure  of  one 
Barnett,  and  from  Barnett's  field  into  the  enclosed  field  of  one 
(rordoD,  and  from  Gordon's  land  to  the  track  of  defendant ;  that 
plaintiff's  land  is  a  half  mile  from  the  railroad  of  defendant ;  that 
the  fence  on  Gordon's  land  alon^  the  side  of  the  track  of  the  line 
of  defendant's  road  was  not  good  about  200  yards  from  where  the 
horse  was  killed,  and  there  was  a  place  near  by  where  the  railroad 
fence  was  not  more  than  two  and  a  half  feet  high  ;  that  the  horse 
coald  have  got  on  the  track  near  the  place  where  he  was  killed ; 
that  he  was  found  on  the  bridge  outside  of  the  track  hanging 
thron^h  the  timbers  of  the  bridge. 

Defendant  asked  the  following  instructions,  which  were  refused 
by  the  court,  and  to  the  action  of  the  court  in  refusing  d^t  ^  to- 
said  instructions,  defendant  excepted  at  the  time  :  f»cik&. 

2.  That  the  defendant  is  not  required  to  fence  its  line  of  railroad 
wliere  it  passes  through,  along  or  adjoining  enclosed  and  cultivated 
6i'lds  or  unenclosed  lands,  except  for  the  benefit  of  adjoining  pro- 
prietore ;  and  if  the  plaintiff  was  not  at  the  time  of  the  happening 
of  the  injuries  complained  of,  an  adjoining  proprietor,  either  as 
owner  or  one  having  the  right  of  possession,  then  they  will  find  for 
the  defendant. 

4.  If  the  plaintiff's  horse  is  shown  by  the  evidence  to  have  been 
ill  pasture,  in  an  enclosure  belonging  to  Cox,  which  said  enclosure 
is  one  from  one  third  to  one  half  a  mile  from  defendant's  right  of 
way,  and  that  said  hoi*se  ^ot  out  of  said  enclosure  into  an  enclosure 
on  the  west  thereof,  belonging  to  Gordon  and  Mrs.  Catron,  or 
t'ither  or  both  of  them,  and  irom  thence  to  defendant's  right  of 
n-ar,  or  that  said  horse  got  out  of  said  Cox's  enclosure  on  the  east 
side  thereof  into  enclosures  belonging  to  Barnett  and  Gordon,  or 
either  or  both  of  them,  and  from  thence  to  defendant's  right  of 
way^  or  that  said  horse  got  out  of  said  enclosure  on  the  soutii  side 
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ProMntation  of  Claim  for  Killing  Stock.— See  Smith  9.  Chicago,  etc.,  RR. 
Co.,  18  Am.  &  Eng.  R.  R.  Cas.  584;  Alabama,  etc.,  R.R.  Co.c.Kiilian,  18  Id. 
648;  SohlengenlertJ.  Chicago,  etc.,  R.  R.  Co.,  Ibid.  649;  East  Tenn.,  etc.,  R. 
B.  Co.  9.  Bayliss,  19  Ibid.  480. 
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A  statement  in  an  action  before  a  justice  of  the  peace  against  a  ndlroad 
for  double  damages  for  killing  a  horse,  is  sufficient  which  charges  that  the 
defendant,  at  a  point  on  its  road  where  the  same  passes  alone,  and  adjoiniog 
enclosed  and  unenclosed  lands,  and  not  at  a  priyate  or  public  crossing,  nn 
over  and  killed  the  horse,  and  that  defendant  failed  and  neglected  to  erect 
or  maintain  good  or  sufficient  fences  on  the  sides  of  its  road  at  the  point 
where  the  horse  got  upon  the  track  and  was  killed,  and  concludes  with  a 
prayer  for  double  damages  under  the  statute. 

Where,  in  such  action  against  a  railroad  for  killing  plain tiff^s  horse,  the 
evidence  showed  that  plaintiff  was  not  an  adjoining  proprietor  within  the 
meaning  of  the  statute,  and  that  his  horse  escaped  from  a  pasture  not  coter- 
minous with  the  right  of  way  and  through  an  enclosed  field  of  an  adjoining 
proprietor,  it  is  necessary  for  the  plaintiff  to  prove,  before  he  can  recorer, 
that  his  horse  was  in  the  adjoining  proprietor's  field  by  authority,  or  that 
the  fence  of  the  field  was  not  a  lawful  fence. 

Appeal  from  Lafayette  Circuit  Court. 

Smith  <&  Krauihcff  with  T.  J.  Portia  for  appellant. 

No  brief  for  respondent. 

EwiNG,  C. — This  suit  was  instituted  before  a  justice  of  the  peace, 
to  recover  double  damages  for  the  killing  of  a  horse  by  a  locomo 
FAon.  tive  and  train  of  cars  of  defendant,  in  August,  1ST9. 

upon  the  following  statement : 

^^  Plaintiff  states  that  the  defendant  is  an  incorporated  company 

under  the  laws  of  this  State,  that  on  the day  of  August. 

1879,  at  Lexington  township,  in  Layfayette  county,  Missouri,  at  a 
point  on  the  track  of  defendant's  railroad  in  said  township,  wbere 
the  same  passed  along  and  adjoining  enclosed  and  unenclosed  landf. 
and  not  at  a  private  or  public  crosing  of  said  road,  the  defendaiii. 
by  its  agents  running  its  locomotive  and  train  of  cars,  run  thf 
same  upon  and  over  a  black  horse,  the  property  of  plaintiff,  ai\c 
of  the  value  of  $75,  and  thereby  killed  said  Jiorse ;  that  defendant 
failed  and  neglected  to  erect  or  maintain  good  or  sufficient  fence? 
on  tlie  sides  of  its  road  at  the  point  where  said  horse  got  upon  die 
track  of  said  road  and  was  killed,  and  that  by  reason  of  said  killinir. 
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and  by  virtae  of  the  43d  section  of  chap.  63  of  the  General 
Statutes  of  Missouri,  as  amended  by  Laws  of  1877.  Whereupon 
plaintiff  asks  judgment  for  said  sum  of  $75,  the  value  of  said  horse, 
and  that  upon  final  judgment  the  same  be  doubled,  as  provided  by 
statute." 

The  plaintiff  had  judgment  before  the  justice,  and  defendant 
appealed  to  the  circuit  court,  where  on  a  trial  de  novo,  judgment 
was  again  rendered  against  defendant,  from  which  it  has  appealed 
to  this  court. 

Upon  the  trial  in  the  circuit  court  defendant  objected  to  the  in- 
trodaction  of  any  testimony,  alleging  that  the  statement  did  not 
state  facts  sufScient  to  constitute  a  cause  of  action.  The  objection 
was  overruled,  and  defendant  excepted  at  the  time.  The  same 
objection  is  urged  in  this  court. 

The  evidence  shows  that  plaintiff's  horse  was  in  a  pasture  of 
one  Cox,  whose  land  does  not  adjoin  the  railroad  at  any  place ; 
that  the  horse  got  out  of  Cox's  pasture  into  the  enclosure  of  one 
Barnett,  and  from  Barnett's  field  into  the  enclosed  field  of  one 
Gordon,  and  from  Gordon's  land  to  the  track  of  defendant ;  that 
plaintiff's  land  is  a  half  mile  from  the  railroad  of  defendant ;  that 
the  fence  on  Gordon's  land  alon^  the  side  of  the  track  of  the  line 
of  defendant's  road  was  not  good  about  200  yards  from  where  the 
horse  was  killed,  and  there  was  a  place  near  by  where  the  railroad 
fence  was  not  more  than  two  and  a  half  feet  high  ;  that  the  horse 
conld  have  got  on  the  track  near  the  place  where  he  was  killed ; 
that  he  was  found  on  the  bridge  outside  of  the  track  hanging 
through  the  timbers  of  the  bridge. 

Defendant  asked  the  following  instructions,  which  were  refused 
bv  the  court,  and  to  the  action  ot  the  court  in  refusing  d^ty  j^  ^o* 
sjid  instructions,  defendant  excepted  at  the  time  :  »»ciko. 

2.  That  the  defendant  is  not  required  to  fence  its  line  of  railroad 
where  it  passes  through,  along  or  adjoining  enclosed  and  cultivated 
fields  or  unenclosed  lands,  except  for  the  oenefit  of  adjoining  pro- 
prietors ;  and  if  the  plaintiff  was  not  at  the  time  of  the  happening 
of  the  injuries  complained  of,  an  adjoining  proprietor,  either  as 
owner  or  one  having  the  right  of  possession,  then  they  will  find  for 
tljc  defendant. 

4.  If  the  plaintiff's  horse  is  shown  by  the  evidence  to  have  been 
i'l  pasture,  in  an  enclosure  belonging  to  Cox,  which  said  enclosure 
is  one  from  one  third  to  one  half  a  mile  from  defendant's  right  of 
way,  and  that  said  hoi'se  ^ot  out  of  said  enclosure  into  an  enclosure 
on  the  west  thereof,  belonging  to  Gordon  and  Mrs.  Catron,  or 
either  or  both  of  them,  and  ^om  thence  to  defendant's  right  of 
way,  or  that  said  horse  got  out  of  said  Cox's  enclosure  on  the  east 
bide  thereof  into  enclosures  belonging  to  Barnett  and  Gordon,  or 
either  or  both  of  them,  and  from  thence  to  defendant's  ri^ht  of 
way,  or  that  said  horse  got  out  of  said  enclosure  on  the  south  side 
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states  that  he  has  said  farm  rented  and  under  his  control  and  that 
previous  to  and  on  the  lith  day  of  April,  1881,  he  had  been  and 
was  pasturing  his  horses  on  the  said  farm.     That  on  the  momiiig 
of  the  14:th  day  of  April,  1881,  one  of  plaintiffs  horses  went  upon 
the  track  of  said  railroad  at  the  point  on  said  road  described  above, 
where  the  said  road  is  not  fenced  so  as  to  prevent  stock  from  their 
track,  the  point  being  a  few  yards  north  of  the  south  line  of  Clin- 
ton county,  in  Jackson  township.  Mo.,  and  that  the  west  bonnd 
passenger  train,  about  7  o'clock,  on  the  morning  of  the  14th  day 
of  April,  said  train  being  operated  by  the  employees  of  the  said 
Hannibal  &  St.  Joseph  K.  R.  Co.,  struck  said  horse,  throwing  him 
from  the  track  and  so  maiming  and  crippling  the  horse  that  the 
section  foreman  on  that  line  of  road  killed  the  horse  and  removed 
the  body.    Plaintiff  states  that  disinterested  parties  valued  tbe 
said  animal  at  $120 ;  this  amount  plaintiff  demanded  of  said  com- 
pany, which  they  refused.    Now  as  the  said  company  continually 
refuses  to  pay  the  real  value  of  said  horse,  which  was  a  bay  horge, 
about  eight  years  old  and  a  good  work  animal  plaintiff  prays  a 
judgment  against  said  defendant  for  the  sum  of  %2iO  and  his  costs, 
as  double  the  amount  of  the  appraised  value  of  said  horse.'' 

There  was  a  judgment  against  the  defendant  before  the  justice 
and  before  the  circuit  court,  whence  the  case  comes  here  by  appeal. 

1.  The  first  point  made  by  the  appellant  is,  that  the  statement 
before  the  justice  was  not  sufficient  to  constitute  a  cause  of  action, 
suFFicKHCT  or  ^^  ^^at  it  fails  to  state  that  the  horse  was  kiUed  bj 

^  reason  of  the  failure  to  fence  the  road.  The  complaint 
states  that  the  defendant's  road  ran  through  his  farm 
where  it  had  not  fenced  its  road,  as  the  law  directs ;  that  plain- 
tiffs horses  went  upon  said  road  *'  at  the  point  on  said  road  de- 
scribed above,  where  the  road  is  not  fencedfso  as  to  prevent  stock 
from  their  track,  the  point  being  a  few  yards  north  of  the  south 
line  of  Clinton  county,  in  Jackson  township,  Missouri,  and  that  on 
the  14:th  of  April,  the  west  bound  train  struck  said  horse,"  etc. 
"We  think  the  implication  here  is  irresistible,  that  the  failure  to  fence 
caused  the  injury  complained  of,  and  the  statement  must  be  held 
sufficient,  especially  after  verdict.  Terry  v.  Mo.  Pac.  R.  R.  Co., 
77  Mo.  254,  and  cases  there  cited. 

II.  The  second  instruction  asked  by  the  defendant  and  refused, 
was  as  follows : 

2.  If  Austin  R.  King  was  the  owner  of  the  field  in  proof  and 
had  entered  into  an  agreement  with  an  agent  of  defendant,  that  in 
consideration  that  defendant  would  not  fence  its  ri^ht  of  way 
RioBTOFixN^MT  through  Said  field,  and  would  allow  said  King  to  culti- 
TODAMAOBs.  y^^  ^jg  samc,  hc.  King,  would  make  no  claim  for 
damages  for  stock  of  his  killed  in  consequence  of  the  failure  to 
fence  its  track  through  said  field,  and  further  believe  that  plaintif 
had  rented  said  field  of  said  King  and  was  at  the  time  of  the  acd- 
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dent  sued  for  cultivating  the  same,  then  the  finding  must  be  for 
defendant. 

The  evidence  introdnced  by  the  plaintiff  tended  to  show  that 
the  animal  was  killed  inside  the  field  of  Austin  E.  King,  where  the 
raihroad  was  not  fenced ;  that  the  plaintiff  rented  the  farm  of  King, 
and  that  there  was  an  agreement  between  King  and  the  defendant 
''  that  if  the  defendant  would  not  fence  its  road  where  it  passed 
through  his  field,  but  would  leave  it  open,  and  would  allow  him 
(King)  to  cultivate  defendant's  right  of  way,  which  is  about  fifty 
feet  on  each  side  of  the  track,  up  to  the  track  itself,  that  he  would 
never  make  any  claim  on  defendant  for  such  of  his  stock  as  might 
be  killed  on  the  railroad  in  his  field.  £an^  always  cultivated  the 
land  along  the  road  up  to  the  end  of  the  ties,  and  plaintiff  did  the 
same  for  the  time  he  had  it,  and  that  Thomas,  the  tenant  and  plain- 
tiff, had  no  knowledge  of  his  agreement  until  after  his  horse  was 
killed.  The  duty  to  maintain  fences  imposed  by  statute  for  the 
benefit  of  the  adjoining  landowner  may  be  waived  by  him.  Pierce 
on  Railroads,  422,  423 ;  I.  P.  &  C.  R.  R.  Co.  v.  Petty,  25  Ind. 
413;  Prest.,  etc.,  T.  H.  &  R  R.  R.  Co.  v.  Smith,  16  Ind.  102. 
And  these  authorities  also  maintain  the  >ctrine  that  a  tenant 
with  notice  could  not  recover  in  such  cajses,  when  his  landlord  was 
estopped  by  his  contract  of  waiver.  C.  H.  &  D.  R.  R.  Co.  v. 
Waterson,  4  Ohio  St.  424, 434.  So  where  a  covenant  to  maintain 
fences  runs  with  the  land  and  is  duly  recorded,  it  binds  all  parties. 
Duffy  V.  N.  Y.  &  H.  R  R.  Co.,  2  Hilt.  496  ;  and  authorities  there 
cited.  But  parol  agreements  for  the  removal  and  discontinuance 
of  a  fence  on  the  line  of  a  railroad  between  the  owner  of  the  land 
and  the  railroad  company  does  not  run  with  the  land,  and  cannot 
bind  the  grantee.  Wilder  v.  M.  C.  R.  R.  Co.,  65  Me.  332  ;  Gil- 
man  v.  E.  &  N.  A.  R.  R.  Co.,  60  Me.  235 ;  St.  L.,  A.  &  T.  H.  R. 
R.  Co.  V.  Todd,  36  111.  400. 

It  would  seem,  therefore,  that  a  tenant  of  a  landowner  who  had 
made  such  contract  with  a  railroad  would  not  be  bound  thereby, 
unless  he  had  notice  of  the  existence  thereof.  4  Ohio  State,  supra. 
In  this  case  the  evidence  tends  to  show  that  the  plaintiff  had  no 
knowledge  of  the  contract  as  to  the  fence  between  his  landlord. 
King,  and  the  railroad  companv,  until  after  his  horse  was  killed 
and  the  instruction  was  therefore  properly  refused.  The  judg- 
ment of  the  court  below,  is  affirmed.    All  concur. 

Stffficienoy  of  Statements  in  action  against  railroad  company  for  Icilling 
stock.— See  Turner  v.  Mo.  Pac.  R.  R.  Co.,  18  Am.  &  £Dg.  R.  R.  Cas. 
632;  Beecber  v.  Mo.  Pac.  R  R,  Co.,  lb.  651;  Louisville,  etc.,  R.  R.  Co.  v. 
Overman,  lb.  648;  Chubbuck  v,  Hannibal,  etc.,  R.  R.  Co.,  lb.  652;  Louis- 
▼ille,  etc.,  R.  R.  Co.  v.  Shanklin,  19  lb.  552;  Mo.  Pac.  R.  R.  Co.  v.  Perriquoz, 
19  lb.  578;  Ho.  Pac.  R.  R.  Co.  v,  Campbell,  20  lb.  651. 

Agreement  of  Railroad  Company  with  landowner  does  not  exempt  from 
duty  to  fenoa* — See  Corry  v.  Qt.  Western  R.  R.  Co.,  2  Am.  &  £ng.  R.  R. 
Cas.  612;  Pittsb»irffh,  etc.,  R.  R.  Co.  v.  Heiskell,  18  lb.  555,  and  note. 
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Actions  for  double  damages  killing  stock  in  Missouri,  what  statement  of 
cause  of  action  must  shoWi — TiiU  subject  has  been  before  the  Supreme  Court 
of  Missouri  in  quite  a  number  of  cases. 

lu  the  case  of  Sloan  v,  Missouri  Pacific  R.  R.  Co.,  74  Mo.  47,  the  statement 
was  hdd  insufficient  because  it  contained  no  averment  that  the  injuir  com- 
plained of  was  occasioned  by  the  failure  of  the  defendant  to  erect  and  msin- 
tain  fences  as  required  by  law,  nor  any  equivalent  averment  nor  any  syer> 
ment  from  which  it  might  be  inferred  that  the  injury  was  occasioned  by  such 
failure.     In  Brown  v,  H.  &  St.  Jo.  R.  R.  Co.,  75  Mo.  427,  the  statemeot  al- 
leged that:  **  The  killing  of  the  animals  was  done  in  the  county  of  Clintoo, 
Lafayette  townshif)  and  State  of  Missouri;  that  defendant's  fence  was  down 
and  m  such  condition  as  to  allow  animal,  to  come  and  so  inside  of  the  in- 
closure  at  pleasure,  contrary  to  the  statutes  of  Missouri,  and  by  reason  of 
such  negligence  of  the  defendant,  and  without  any  fault  of  plaintiff,  the  said 
engine  did  strike  and  kill  plaintiffs  steer,  for  which  he  claims  double  dam- 
ages,'*  etc.     This  statement  was  hM  to  be  sufficient  after  verdict  on  the  au- 
thority of  Edwards  «.  Kansas  City,  St.  Jo.  »&  C.  B.  R.  R.  Co.,  74  Mo.  117,  and 
the  decision  in  this  case  was  affirmed  in  Nance  v.  St.  Louis,  L  M.  &  S.  B.  R. 
Co.,  79  Mo.  196;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  594.    In  Belcher  e.  Mis- 
souri Pacific  R.  R.  Co.,  75  Mo.  515;  s.  c,  13  Am.  <&  Eng.  R  K.  Cas.  651, 
the  sufficiency  of  the  following  statement  was  questioned  in  this  court: 
**That  plaintiff  was  the  owner  of  one  cow,  of  the  value  of  $40,  and  of  two 
sheep,  of  the  value  of  |7,  which  cow  and  sheep,  without  fault  of  plaintiff, 
strayed  upon  the  track  of  said  railroad  on  or  near  a  farm  crossing  at  a  point 
on  the  line  of  said  railroad  in  Big  Creek  township,  Cass  County,  where  said 
road  was  not  fenced,  and  where  the  crossing  and  cattle-guards  were  not  made 
as  the  law  requires ;  that  defendant,  by  its  agents  and  servants,  so  carelessly 
and  negligently  ran  and  managed  its  said  cars  and  locomotive  tbat  they  ran 
against  and  over  said  cow  and  sheep,'*  etc.     This  statement  was  also  held 
sufficient  on  the  authority  of  Edwards  v.  Railroad  Co.,  mpra. 

In  an  action  against  a  railroad  company  to  recover  for  the  killing  of  plain- 
tiff's mare,  the  complaint  alleged  that  the  killing  occurred  where  the  rail- 
road '*was  not  fenced,  and  where  there  was  no  crossing  on  said  railroad; 
.  .  .  that  defendant  had  failed  and  neglected  to  maintain  good  and  sufficient 
fences  on  the  side  of  its  road  where  said  mare  got  on  the  track  and  was 
killed ;  and  that  by  reason  of  the  killing  of  said  mare  and  by  virtue  of  the 
809th  section  of  the  Revised  Statutes,"  judgment  for  double  damages  was 
prayed.  Held  that  these  allegations  and  the  reference  to  the  statute  suffi- 
ciently implied  that  it  was  defendant's  duty  to  erect  and  maintain  fences  at 
the  place,  and  that  the  mare  got  on  the  track  in  consequence  of  defendant's 
failure  to  do  this,  and  that  the  complaint  was  good  after  verdict.  The  court 
also  held. 

An  issue  raised  on  the  statement  of  a  legal  conclusion  which  presents  the 
real  point  in  controversy  will  be  regarded  as  sufficient  after  verdict.  St. 
Louis,  etc.,  R.  R.  Co.  v.  Jackson,  80  Mo.  147. 

A  statement  under  the  double  damage  act  (R.  S.  §  809),  for  killing  a  cow. 
which  alleges  that  she  went  on  the  track  where  the  road  runs  adjoining  in- 
closed fields  and  uninclosed  prairie  lands,  where  the  road  was  entirely  unin- 
closed,  is  sufficient,  although  it  does  not  aver  that  the  cow  went  upon  the 
track  by  reason  of  the  same  being  unfenced. 

The  first  count  of  a  statement  under  Revised  Statutes,  section  809,  containing 
two  counts,  is  not  bad  for  failure  to  contain  a  prayer  for  relief,  where  it  al- 
leges the  killing  and  value  of  the  cow,  and  the  second  count  concludes  in 
the  same  manner,  but  is  followed  by  a  statement  of  the  a^regate  value 
of  both  animals,  and  asks  for  judgment  for  double  that  amount.  The  con- 
cluding paragraph  is  to  be  regarded  as  a  part  of  each  count.  Briggs  v,  Mis- 
souri, etc.,  R.  R.  Co.,  82  Mo.  ?J, 
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A  statement  in  an  action  brought  against  a  railroad  before  a  justice  of 
the  peace  for  double  damages  for  killing  stock,  is,  after  verdict,  simcient  in 
that  regard,  if  it  ayera  that  the  stock  strayed  upon  the  railroad  track  of  the 
defendant  at  a  point  .  .  .  where  said  track  was  not  inclosed  by  a  good  and 
sofficient  fence,  as  the  law  directs.    The  court  said : 

**  The  error  relied  upon  by  appellant  for  reyersal  of  this  judgment  is  the 
iBsafficiency  of  the  statement.  It  is  urged  against  this  statement,  that  it  does 
not  alleffe  that  the  land,  through  which  the  road  ran,  and  where  the  Injury 
occnrred,  was  of  the  character  required  by  the  statute  to  be  fenced ;  nor  that 
the  animal  was  killed  in  consequence  of  the  want  of  such  fence.  Un- 
der the  recent  decisions  of  this  court  this  statement  is  sufficient  after  verdict. 
Belcher  o.  Railroad  Co.,  75  Mo.  515;  Jackson  v.  Railroad  Co.,  80  Mo.  147,  and 
authorities  therein  reviewed.  The  case  of  Hudgens  v.  Railroad  Co. ,  79  Mo.  418, 
relied  on  by  appellant,  does  not  sustain  the  objection  made  to  this  petiti  n. 
It  did  not  directly  or  inferentially  appear  from  the  statement  in  that  case 
that  the  point  at  which  the  animal  injured  entered  upon  the  railroad  track 
was  not  fenced.  Whereas  the  statement  in  question  distinctly  avers  that  the 
*  brood  sow  strayed  upon  the  railroad  track  of  defendant  at  a  point  in  Kear- 
ney township,  Clay  County,  Missouri,  where  said  railroad  track  was  not  in- 
closed by  a  good  and  sufficient  fence,  as  the  law  directs.*  The  averment 
that  the  land  was  not  there  fenced  *  as  the  law  directs,^  is,  after  verdict,  to 
be  r^arded  as  equivalent  to  the  averment  that  the  road  at  the  given  point 
ran  through  the  character  of  land  which  the  statute  required  to  be  fenced. 
Jackson  «.  Railroad  Co.,  supra. 

''Finding  no  error  in  the  record,  the  judgment  of  the  Circuit  Court  is 
affirmed.**    Nicholson  9.  Hannibal,  etc.,  R.  R.  Co.,  82  Mo.  73. 

Same  Amendment  of  Complaint  to  show  place  of  injury. — ^When  a 
railway  company  kills  an  animal  in  Missouri  the  statute  (R  ti.  Mo.,  §  2889) 
permits  one  action  for  double  damages  to  be  brought  against  the  company 
before  a  justice  of  the  peace  in  the  township  where  the  injury  occurred  or  any 
adjoining  township.  BM,  that  on  appeal  to  the  Circuit  Court  the  com- 
plunt  could  be  so  amended  as  to  allege  that  the  killing  occurred  in  a  town- 
ship adjoining  the  one  in  which  suit  was  brought.  R.  8.  Mq.,  §  3060. 
Mitchell  9.  Missouri  Pac.  R.R.  Co.,  82  Mo.  106. 

Same  Evidence. — The  evidence  must  show  that  the  animal  was  killed  in 
either  the  township  in  which  the  suit  is  brought  or  in  an  adjoining  one. 
Mitchell  f .  Mif??oun.  etc.,  R.  R.  Co.,  82  Mo.  106. 

SamSi  Statement  as  to  Entry. — A  statement  in  an  action  before  a  justice 
of  the  peace,  againstc  a  railroad  for  double  damages  for  killing  stock,  must 
allege  tnat  the  stock  entered  upon  defendant's  road  at  a  point  where  it  was 
required  to  fence,  or  facts  must  be  stated  from  which  this  may  be  legiti- 
mately inferred.  Simply  alleging  that  the  hogs  strayed  upon  the  track  of 
defendant*s  road  at  ttie  times  and  places  stated,  where  the  road  was  not 
fenced  with  a  good  and  sufficient  fence,  and  n<»t  at  any  public  or  private 
crosaing,  is  insufficient.    In  thb  case  the  court  said : 

'*  The  principal  question  for  determination  on  this  record  is,  docs  the  state- 
ment sufficiently  present  a  cause  of  action  under  section  809  of  the  Revised 
Statutes.  It  has  neen  repeatedly  Juld  that  to  constitute  a  cause  of  action  un- 
der this  section  it  must  affirmatively  appear  from  the  statement  or  petition 
that  the  animal  got  upon  the  railroad  track  at  a  point  where  the  company 
had  neglected  to  erect  and  maintain  a  substantial  fence,  as  by  said  section 
required,  and  that  the  alleged  injury  to  such  animal  resulted  therefrom. 
Cecil  t.  P.  R.  R.  Co.,  47  Mo.  249;  Davis  v.  Railroad  Co.,  65  Mo.  44 ;  Johnson  v. 
Railroad  Co.,  76  Mo.  553.  The  statement  in  this  case  simply  avers  that  the 
hogs  *  strayed  upon  the  track  of  defendant's  road  at  the  times  and  places 
above  stated,  etc.,  where  the  road  was  not  fenced  with  a  good  and  sufficient 
fence,  and  not  at  any  public  or  private  crossing,'  etc.    But  it  is  nowhere 
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averred  that  the  point  where  they  so  entered  was  where  the  defendant  vu 
required  to  erect  such  a  fence,  nor  is  any  fact  averred  from  which  such  in- 
ference might  legitimately  be  drawn.  It  is  not  averred  that  it  was  at  a  point 
where  by  law  deleuiant  was  required  to  build  a  fence,  or  that  he  sues  under 
section  809.  The  point  where  the  hogs  got  upon  the  track  may  hare  been 
inside  the  corporate  limits  of  a  town  where  streets  and  alleys  were  laid  off 
and  in  use,  and  where  no  obligation  is  imposed,  by  law,  on  defendant  to 
fence,  and  yet  this  statement  be  true  in  fact.  Nor  is  there  any  equivalent 
fact  stated  by  which  this  inference  might  be  negatived. 

'*  None  of  the  many  cases  recently  approved  by  this  court  have  gone  to  the 
extent  of  upholding  this  statement.  Sloan  «.  Railroad  Co.,  74  Mo.  47;  Nance 
V.  Railroad  Co.,  79  Mo.  196;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  694;  Drydent. 
Smith,  79  Mo.  525;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  652;  Jackson  «>.  Rail- 
road Co.,  80  Mo.  147;  s.  c,  infra. 

'*  The  judgment  of  the  Circuit  Court  must,  therefore,  be  reversed,  and  the 
cause  remanded  with  leave  to  plaintiff  to  amend. ^'  Morrow  f.  Missouri,  etc., 
R.  R.  Co.,  82  Mo.  169. 

Same  Statement  as  to  place  of  injury  being  a  City. — The  petition  for 
double  damages  for  killing  stock  under  R  S.  Mo.,  §  809,  need  not  neptite 
the  fact  that  the  place  at  which  the  animal  entered  the  truck  was  within  the 
limits  of  an  incorporated  town  or  city.     Meyers  v.  Union  T.  Co.,  82  Mo.  S37. 

Evidence  that  animal  was  killed  by  Railroad  Companyt — See  Union  Pac. 
R.  R.  Co.  V.  Harris,  11  Am.  &  Eng.  R.  R.  Cas.  431. 


KiaoHT 
V, 

New  York,  Lake  Erie  and  Western  R.  R.  Co. 

(99  Ifeto  York,  25.) 

Under  the  provision  of  the  General  Railroad  Act  (§  44,  chap.  140,  Laws  of 
1850,  as  amended  by  §8,  chap.  282,  Laws  of  1854),  requiring  railroad  corpo- 
rations to  erect  and  maintain  fences  on  the  sides  of  their  roads,  and  making 
a  corporation  which  neglects  to  comply  with  said  requirement  *  liable  for 
damages  which  shall  be  done  by  the  agents  or  engines  of  any  such  corpora* 
tion  to  any  cattle,  horses  .  .  .  thereon/'  to  create  a  liability  there  must 
be  some  action  on  the  part  of  the  corporation,  by  its  mechanical  or  other 
agents,  producing  the  injury;  no  liability  is  imposed  for  injuries  to  cattle  or 
horses  caused  by  themselves,  when  straying  upon  the  railroad. 

A  colt  belonging  to  plaintiff  ran  from  the  highway  upon  lands  adjoining 
defendant's  road,  whicn  did  not  belong  to  the  plaintiff,  and  from  thencv 
through  a  gap,  where  a  length  in  the  fence  on  the  side  of  the  road  was  down, 
on  to  the  track,  and  upon  a  bridge  designed  for  the  passage  of  railroad  trains 
only,  with  the  spaces  between  the  ties  open.  The  colt's  Tegs  were  caught  in 
these  open  spaces  and  broken.  In  an  action  to  recover  damages,  held^  that 
defendant  was  not  liable. 

Appeal  from  order  of  the  General  Term  of  the  Snpreme  Court, 
in  the  second  judicial  department,  made  September  11,  18S3, 
which  reversed  an  order  or  Special  Term,  settmg  aside  a  verdict 
and  granting  a  new  trial,  and  which  directed  judgment  upon  the 
verdict.     (Sported  below,  30  Hun,  415.) 
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The  nature  of  the  action  and  tlie  material  facts  are  stated  in  the 
opinion. 
Saviud  Hand  for  appellant 
John  W.  Lyon  for  respondent. 

Rapallo,  J. — The  plaintiff  turned  his  two  horses,  one  an  old 
iiorse  and  the  other  a  three-year  old  colt,  into  the  highway 
upon  which  his  barn  was  sitnated,  in  order  that  they  fact*. 

might  go  to  a  trough,  in   a  neighboring  field,  to   drink.     After 
drinking  they  retnrned  to  the  barn-yard,  but,  the  barn-yard  gate 
I)eing  still  open,  the  colt  wheeled  and  ran  out  again  and  the  old 
horse  followed,  and  both  ran  down  the  highway  toward  the  canal. 
The  plaintiff  purened  them  and  they  turned  to  the  left,  into  the 
path  along  the  canal,  and  ran  on  the  railroad  track  tlirough  a  gap 
ill  the  i-ailroad  fence.     They  then  ran  along  the  railroad  tmck,  the 
plaintiff  still  pursuing  them,  till  they  came  to  the  railroad  bridge 
across  the  canal.     Tliis  bridge  was  designed  only  for  the  passage 
of  railroad  trains,  and  was  composed  of  timbers  and  ties,  the  spaces 
between  the  ties  being  open  and  there  being  no  planking.     The 
old  horse  stopped  and  the  plaintiff  recaptured  liim,  but  the  colt 
ran  on  the  bridge.    After  putting  a  halter  on  the  old  hoi*se  and 
tying  him  to  the  fence,  the  plaintiff  went  after  the  colt  and  found 
that  he  had  broken  his  le^  by  getting  them  into  the  open  spaces 
between  the  ties  on  the  bndge,  and  this  action  was  brought  against 
the  railroad  company  to  recover  his  value,  on  the  ground  that  his  in- 
jury resulted  from  the  failure  of  the  railroad  company  to  maintain 
Its  fence.    The  judge  at  Circuit  directed  a  verdict  for  the  plaintiff 
for  the  value  oi  the  colt  with  interest,  but  afterward,  on  motion  of 
the  defendant,  set  aside  the  verdict  on  the  minutes  on  the  ground 
that  the  proof  failed  to  establish  a  cause  of  action,  and  ordered  a 
new  triaL    On  appeal  to  the  General  Term  this  order  was  reversed, 
and  judgment  ordered  for  the  plaintiff  on  the  verdict. 

We  are  of  opinion  that  the  order  of  the  trial  judge  setting  aside 
the  verdict  was  correct.    The  fence,  through  the  opening  in  which 
the  plaintiff's  colt  escaped  upon  the  railroad  track,  was 
not  a  division  fence  between  the  premises  of  the  plain-  JJ^sIT  'to 
tiff  and  the  railroad  company,  which  were  not  adjacent  ™$f  "  "*"'• 
to  each  other,  and  the  company  incurred  no  liabilitv 
to  the  plaintiff  by  reason  of  the  omission  to  maintain  the  fence, 
except  sach  as  is  imposed  by  the  statute.    (Laws  of  1850,  chap. 
140,  §  44 ;  Laws  of  1854,  chap.  282,  §  8.)    But  for  that  statute 
there  could  be  no  pretense  of  any  liability  on  the  part  of  the  com- 
pany for  the  injury  to  the  plaintiff's  colt  under  the  circumstances 
of  the  case.    It  was  the  duty  of  the  plaintiff,  by  the  common  law, 
to  keep  his  colt  confined  by  fences,  and  the  colt  was  a  trespasser, 
if  not,  the  plaintiff  in  driving  him  on  the  defendant's  bridge. 
The  statute  referred  to  requires  railroad  companies  to  erect  and 
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maintain  fences  on  the  sides  of  their  roads,  bat  it  does  not  impose 
upon  them  a  general  liabilty  for  any  consequences  which  may  result 
from  an  omission  to  do  so,  nor  does  it  leave  the  qnestion 
open  what  liability  to  third  parties  they  shall  be  sub- 
jected to  for  such  omission,  for  it  defines  in  express 
terms  the  consequences  for  which  they  shall  be  liable  to 
owners  of  cattle  and  horses  getting  on  the  track.  The  terms  of  the 
statute  are  that  ^'  so  long  as  such  lences  shall  not  be  made,  each  rail- 
road corporation  and  its  agents  shall  be  liable  for  dama^  which 
shall  be  done  by  the  engines  or  agents  of  any  such  oorporation  to  any 
cattle,  horses,  etc.,  thereon." 

This  language  clearly  requii'cs  some  action  on  the  part  of  the 
company  to  produce  the  injury,  either  by  mechanical  or  other 
agents  of  its  own,  and,  in  our  judgment,  excludes  the  idea  of  lia- 
bility for  injuries  which  the  cattle  may  do  to  themselves  by  stray- 
ing on  the  track.  The  word  '*  agent "  of  itself  implies  an  actor. 
In  the  present  case  whatever  action  produced  the  injury  was  that 
of  the  colt  in  running  on  the  bridge,  or  of  the  plaintiff  himself  in 
driving  him  there  in  the  effort  to  recapture  him.  It  is  entirely  too 
strained  an  argument  to  contend  that  the  ti*ack  or  the  bridge  was 
an  a^cnt  of  the  company  which  did  the  damage. 

The  order  of  the  General  Term  should  be  reversed  and  that  of 
the  Special  Term  afiirmed. 

All  concur. 

Ordered  accordingly. 

Injury  to  Stock  on  Track — Statutory  Liability — Collision,  when  Essential.— 
Under  the  statute  in  some  of  the  States,  in  order  to  recovery  for  killing  cattle 
on  the  track,  an  iD  jury  inflicted  by  an  actual  collision  of  the  engine  or  cars 
with  the  stock  must  be  proved.  This  has  been  decided  in  Ohio,  etc.,  R.  R. 
Co.  V.  Cole,  41  Ind.  331;  Peru,  etc.,  R.  R.  Co.  v.  Basket,  10  Ind.  409; 
Schertz  v,  Indianapolis,  etc.,  R.  R.  Co.,  107  111.  577;  s.c,  15  Am.  &  fog.  R. 
R.  Cas.  523;  Chicago,  etc.,  R.  R.  Co..  9.  Taylor,  8  Brad.  108;  Louisville,  etc., 
R.  R.  Co.  V.  Smith,  58  Ind.  575;  Jeffersonville,  etc.,  R  R.  Co.  «.  Downey.  61 
Ind.  287.  The  construction  of  the  statute  is  that  it  contemplates  sometbiug 
active  in  killing  the  cattle,  and  not  a  mere  passive  instrumentality.  Potters 
Dwar.  Stat.  144,  146 ;  People  t>,  Gaul,  44  Barb.  97 ;  People  v.  Hyde,  89  N.  Y. 
11;  Wakefield  v.  Fargo,  90  N.  Y.  213.  The  damages  must  be  done  by  an 
**  engine"  or  an  **  a^ent,"  and  either  the  ** engine"  or  **  agent "  must  be  the 

Eroximate  cause  of  the  injury.  The  statutes  are  held  not  to  go  to  the  possi- 
le  remote  cause,  but  to  deal  simply  with  the  active  instrumentality  that  does 
the  harm.  Railroad  Co.  v»  Kellogg,  4  Otto,  467  ;  Ryan  f>.  Railroad  Co.,  35 
N.  Y.  210;  Hoag  v.  Railroad  Co.,  27  Am.  Rep.  653.  See  also,  generally, 
Seibert  v,  Missouri,  etc.,  R.  R.  Co.,  72  Mo.  565. 

In  Indiana  this  ruling  has  been  carried  so  far  that  where  the  evidence  showed 
that  the  defendant's  cars  struck  one  only  of  two  animals  which  were  tied  to- 
gether, but  dragged  both  along  the  track,  so  as  to  kill  both,  the  plaintiff  vaa 
held  not  entitled  to  recover  for  the  animal  that  was  not  struck.  Jefferson- 
ville,  etc,  R.  R.  Co.  «.  Downey,  61  Ind.  287.  It  has  also  been  held  that  the 
railroad  company  is  not  liable  for  the  death  of  animals  killed  by  fright  at  the 
cars.  Baltimore,  etc.,  R.  R.  Co.  o.  Liyon,  55  Ind.  477.  Or  by  servants  of 
the  company  while  attempting  to  extricate  the  animal  froin  a  trestle  into 
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which  ft  had  fallen.  Seibert  v,  Missouri,  etc.,  R.  R.  Co.,  72  Mo.  565.  See 
also  Halferty  «.  Wabash,  etc.,  R.  R.  Co.,  82  Mo.  90;  Pryorr.  Railroad  Co.,  69 
3Io.  218;  Bell  t?.  Railroad  Co.,  72  Mo.  50. 

When  Collision  not  Essential. — But  it  is  not  necessary  in ^11  the  States  that 
there  shall  be  a  collision  in  order  to  entitle  the  owner  of  the  injured  animal 
to  recover.  Thus  in  Iowa,  it  is. held  that  it  is  not  necessary  that  stock  should 
have  been  actually  struck  by  a  train  to  authorize  a  recovery  under  the  statute. 
Eraus  v,  Burlington,  etc.,  R.  R.  Co.,  55  Iowa,  838.  So  also  in  Kansas 
where  it  is  held  enough  if  the  injury  occurs  in  the  operating  of  the  railroad 
and  as  a  direct  result  therefrom.  Atchison,  etc.,  R  R.  Co. «.  Jones,  20  Bans. 
537. 

See  Holders.  Chicago,  etc,  R.  R.  Co.,  13  Am.  &  Bng.  R  R  Cas.  667,  and 
note ;  also  Croy  v.  Louisville,  etc.,  R  R  Co.,  19  lb.,  608,  and  note. 


Cbosby 

V. 
DETBOITy   GbAND  HaTBN  &  MiLWAUKBE  R.   B.   Ck). 

(Advance  Case,  Michigan.    J^ov&mlber  19,  1885.) 

Where  a  defect  in  a  fence  separating  the  track  from  a  pasture  in  which 
animals  were  grazing  was  discovered  by  the  employee  of  the  company,  whose 
duty  it  was  to  repair  such  defects  before  sundown  on  a  pleasant  day,  followed 
by  a  clear  nigbt,  it  cannot  be  said  as  matter  of  law  that  the  company  was  not 
i^^Rligent  in  not  at  once  setting  to  work  to  get  materials  and  repair  the  fence; 
and  if  it  is  not  error  to  submit  the  question  of  negligence  to  the  jury.  Camp- 
bell, J.,  dissenting. 

Erbob  to  Oakland. 

MUton  Jf.  Bumham  and  Aa/ron  Perry  for  plaintiflE. 

W,  H.  Rvssell  and  George  Jerome  for  defenaant  and  appellant. 

MoBSE,  C.  J. — The  plaintifEin  this  case  brought  suit  before  a  jus- 
tice of  the  peace,  in  the  county  of  Oakland,  to  recover  the  value  of 
a  horse  killed  by  one  of  the  def  endant'g  trains  on  the  night  of  facts. 
October  20,  1882,  and  recovered  a  judgment  against  defendant  for 
the  sum  of  $100  damages  and  costs  of  suit.  The  defendant  ap- 
pealed to  the  circuit  court  for  the  county  of  Oakland,  and  on  the 
eleventh  of  December,  1884,  a  judgment  was  again  rendered  against 
defendant  for  $100  damages  and  costs  of  suit.  During  the  day, 
from  some  cause  not  known,  a  fire  destroyed  about  six  rods  of  a 
board  fence  on  the  line  of  the  railway  adjoining  plaintiflPs  pasture 
field,  about  one  mile  from  the  centre  of  the  village  of  Holly.  In 
the  morning  when  the  section  hands  went  by,  ttie  fence  was  in 
pood  condition.  On  their  return  from  their  work  in  the  afternoon 
before  sundown,  the  section-gang,  consisting  of  the  foreman  and 
three  others,  stopped  the  hand  car  and  observed  the  gap  in  the 
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fence,  and  went  on  to  Holly  without  taking  any  Bteps  to  repair  it 
The  next  morning  the  first  work  done  by  tliem  was  to  rebuild  tlie 
fence.  Sometime  in  the  night  the  horse  of  plaintiff  got  on  the 
track  and  was  killed  by  defendant's  train. 

The  plaintiff  and  his  son  testified  that  they  saw  the  track-men 
stop  opposite  where  the  fence  was  burned  that  afternoon,  but 
neither  of  them  knew  the  fence  was  defective  until  the  next 
morning  when  the  track-man  notified  plaintiff  that  his  horse  was 
killed.     Both  also  testified  it  was  before  sundown  when  they  saw 
the  section-men  stop,  and  that  it  was  three-quarters  of  a  mile  to 
the  depot  at  Holly.    Thomas  Ryan,  one  of  the  track-men  sworn 
on  behalf  of  the  plaintiff,  testified  that  he  had  been  in  the  employ 
of  defendant  under  the  section  foreman,  Ed  Dunn,  that  summer, 
and  on  the  twentieth  day  of  October,  1882,  was  on  the  hand  car  in 
the  afternoon  returning  to  Holly  from  work.     The  men  on  the 
car,  the  foreman  being  one  of  them,  stopped  the  car  for  a  moment 
opposite  the  gap  in  the  fence,  and  he  noticed  it.    The  foreman 
said  nothing,  but  ordered  the  car  to  go  ahead,  and  when  they  ar- 
rived at  Holly,  their  day's  work  being  done,  he  dismissed  them. 
It  was  a  nice  day,  and  a  nice  evening  also,  and  it  was  not  yet  sun- 
down when  they  stopped  at  the  hole  in  the  fence.    It  was  three- 
quarters  of  a  mile  to  Holly  and  took  them  about  ten  minutes  to 
go  one  way.     The  field  had  been  used  by  the  plaintiff  as  a  pasture 
that  summer  and  was  so  used  that  day.    In  his  opinion,  if  the 
things  had  been  right  there,  it  would  not  have  taken  but  a  little 
while  to  repair  the  fence ;  but  there  was  nothing  at  the  gap  to  iix 
it  with,  ana  by  the  time  they  could  have  got  the  materials  there  it 
would  have  been  pretty  dimcnlt  to  drive  nails,  as  it  would  have 
been  pretty  dark.     Defendant's  counsel  asked  the  court,  under  the 
proofs,  to  direct  a  verdict  for  the  defendant,  on  the  ground  that 
the  evidence  showed  no  negligence  in  defendant. 

It  was  admitted  that  the  horse  was  killed  by  defendant's  cars* 
and  there  was  no  question  but  that  the  fence  was  one  that  the  com- 
pany was  bound  to  keep  in  repair  under  the  statute.  The  court 
refused  to  so  direct  a  verdict,  and  chained  the  jury  substantially  as 
follows  on  the  question  of  negligence.  The  law  governing  this 
case  gives  the  defendant  railway  company  reasonable  time  to  pro- 
cure materials  and  repair  the  deiective  fence  in  the  highway  before 
they  can  become  liable  under  the  law  for  any  damages  accruing  in 
consequence  of  the  defect  in  the  fence.  In  this  case,  if  the  jury 
finds  from  the  facts  that  have  been  adduced  that  the  defendant 
company  had  reasonable  time,  after  notice  of  the  defect  in  the  fence 
in  question,  to  have  procured  the  necessary  materials  and  repaired  it 
by  the  use  of  ordinary  diligence,  and  if  the  jury  further  find  that 
the  company  did  not  use  proper  care  and  reasonable  diligence  in 
making  the  repairs,  and  they  find  that  there  was  time,  on  the  dav 
in  question  when  the  same  was  discovered,  to  have  procured  the 
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materials  and  made  the  neeefleary  repairs  before  night  then  the  de- 
fendant company  would  be  liable  in  the  law  for  snen  damages  as 
the  jary  fina  the  plaintiff  sofiEered  in  consequence  of  the  defend- 
ant's nefflect,  if  there  was  neglect.  If  the  jury  should  find  from  the 
proof  that  there  was  not  time  before  night  on  the  day  in  question 
to  procure  the  necessary  materials  and  to  repair  the  defective  fence, 
ana  the  jury  should  find  that  the  company  set  about  to  repair  the 
fence  in  a  reasonable  time  afterwards,  or  set  about  to  procure  the 
materials  and  repair  the  fence  in  a  reasonable  time  after  notice, 
then  the  defendant  company  will  not  be  liable. 

It  is  insisted  that  this  was  error;  that  from  the  evidence  it  clearly 
appears  that  the  fence  could  not  have  been  repaired  before  night 
set  in ;  and  that  the  defendant  was  under  no  ooligation  to  use  ex- 
traordinary efforts  to  make  the  needed  repairs  in  the  TmoFBVAia. 
night  time.    The  court  fairly  left  it  to  the  jury  to  "*  ™^ 
say  whether  or  not,  with  reasonable  diligence,  the  fence  could  have 
been  repaired  before  night ;  and  instructed  tnem  plainly  that  if  it 
eoald  not  have  been  so  repaired  before  night,  the  railroaa  company 
was  not  liable.    Because  the  trackman  Kyan  testified  that  in  his 
opinion  it  would  have  been  pretty  dark  before  they  could  have 
finished  the  repairing  did  not  preclude  the  jury  finding  from  the 
other  evidence  and  circumstances  in  the  case  that  it  could  have 
been  done ;  and  we  are  not  prepared  to  sav,  in  a  case  like  the 
present,  when  the  defect  was  discovered  before  sundown  by  the 
loreman  of  the  track-gang,  that  it  was  not  the  duty  of  these  men 
to  at  onoe  eet  about  the  business  of  getting  materials  and  repairing 
the  fence,  even  if  it  would  have  taken  a  few  minutes  after  dark  to 
complete  the  work.    It  seems  to  me  that  the  charge  of  the  court 
was  even  more  favorable  to  the  defendant  than  it  could  reasonably 
ask  under  the  law. 

The  men  whose  duty  it  was  to  repair  this  fence  discovered  it  be- 
fore sundown  upon  a  pleasant,  fair-weather  day.  with  a  pleasant 
evening  following.    They  knew  that  the  field  it  separated  from 
their  track  was  a  pasture  for  plaintiff's  animals,  and  tlmt  they  were 
in  it  that  day  and  likely  to  remain  there  during  the  night.    Thev 
knew  that  the  trains  of  the  companv  would  pass  over  the  track 
daring  the  night,  and  that  there  was  liability  ox  some  of  plaintiff's 
otock  straying  upon  the  track  and  getting  killed  or  injured.     It 
was  but  ten  minutes'  ride  to  Holly,  where,  presumably,  at  the  de- 
fendant's de])ot,  were  the  necessary  materials  to  close  ujp  the  break 
iu  the  fence.     Yet  they  made  no  effort  in  anv  way  to  fix  the  fence 
antil  the  next  inoming.    The^  left  the  ^p  there  and  went  on  to 
Ilully,  where  the  foreman  dismissed  them.    They  did  not  even 
take  the  trouble  to  notify  the  plaintiff  or  anv  of  his  family  that  the 
fence  was  down.    Not  until  the  horse  was  Killed  did  any  of  them 
take  snj  steps  whatever  to  save  the  property  of  plaintiff  from  a 
danger  that  was  evident.    The  same  outlay  of  time  expended  in 
28  A.  &  £.  R.  Cas.— 18 
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notify!  Dg  him  of  the  death  of  his  horse  would,  the  evening  before, 
in  all  probability  have  prevented  the  loss. 

This  is  not  like  the  case  of  Stephenson  v,  Orand  Tmnk  E.  B. 
Co.,  34  Mich.  323,  where  the  foreman  was  not  notified  of  the  de- 
fect in  the  fence  until  8  o'clock  of  a  December  evening,  after  his 
men  had  been  dismissed  from  their  day's  labor  and  gone  to  their 
homes,  and  the  notice  was  brought  to  him  bj  a  person  not  con- 
bected  with  the  railroad  or  the  plaintiff. 

In  this  case  the  foreman  saw  the  hole  in  the  fence  himself,  while 
his  men  were  with  him,  their  day's  work  not  yet  ended,  and  under 
his  control  and  subject  to  his  orders ;  and  yet,  without  any  care 
whatever,  but  with  the  utmost  indifference  to  the  naturally  to  be 
expected  consequences,  he  deliberately  turned  away,  dismiaeed  bis 
men,  and  left  the  defect  vrithout  even  the  warning  that  a  oonuoon 
and  ordinary  regard  for  the  rights  of  others  would  have  prompted. 
In  the  case  of  the  Illinois  Cent.  R.  R.  Co.  v.  Dickerson,  27  IlL  55, 
it  was  held  that  it  was  not  the  duty  of  a  railroad  company  to  keep 
a  patrol  at  night  the  whole  length  of  their  line  to  see  that  the 
fences  were  not  broken  down  or  burned  up ;  but  the  court  right- 
fully refused  to  reverse  the  judgment  against  he  corporation,  as  it 
appeared  that  the  foreman  of  the  cection-gang,  whose  duty  it  was 
to  Keep  the  fence  in  repair,  passed  down  the  road  about  6  o^dock 
the  night  the  cattle  were  kiUed,  and  by  the  place  where  the  feoce 
was  defective,  and  through  which  the  cattle  escaped  upon  the  track. 

The  foreman  testified  that  he  did  not  think  the  fence  was  down 
when  he  passed  by ;  he  did  not  see  it  down,  but  it  might  have  been. 
The  plaintiff  was  allowed  to  save  his  judgment,  because  there  was 
other  evidence  that  the  fence  was  down  at  that  time,  and  the  fore- 
man evidently  testified  from  ^neral  observation  rather  than  to 
having  his  attention  particular^  directed  to  the  place  where  the 
fence  was  claimed  to  be  defective.  In  other  words,  the  plain  in- 
ference of  the  reasoning  of  the  court  is,  the  jury,  from  the  evi- 
dence,  had  a  right  to  find  the  fence  was  down,  and  if  so,  the  fore- 
man not  seeing  it,  this  was  in  itself  negligence.  A  railroad 
corporation  should  be  held  to  the  same  vigilance  and  activity  in 
keeping  a  fence  in  repair  as  good  business  men  engaged  in  any 
calhng  or  industry  where  fences  are  required,  would  naturally  ex- 
ercise in  the  prudent  care  of  their  own  property  liable  to  be  injured 
or  destroyed  by  the  breaking  or  burning  of  a  fence.  And  the 
question  whether  an  ordinarfly  prudent  farmer,  having  crops  in- 
closed from  animds  running  outside,  discovering  such  a  breed:  in 
his  fence  as  this,  at  the  time  of  the  day  these  trackmen  found  this 
gap,  would  not  at  once  have  set  about  repairing  it,  is,  in  my  view 
of  the  law,  a  fair  question  to  submit  to  a  jtiir,  it  it  is  not  absolutely 
cei'tain  that  he  would  do  so.  I  think  no  fair,  unbiassed  panel  of 
twelve  men  would  answer  such  a  question  in  the  negative.  And 
even  if  there  is  a  fair  chance  of  difference  among  candid,  unpreju- 
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diced  men  npon  any  question  of  this  kind,  then  it  cannot  be  taken 
by  a  court  away  from  the  jury.  And  a  disregard  of  the  same  de- 
gree of  care  in  saving  the  property  of  others  from  injury  by  its 
action  that  an  ordinarily  prudent  man  would  exercise  in  protecting 
his  own  pronerty,  is  negligence  in  this  corporation,  as  it  would  be 
in  an  inaividuaL 

It  cannot  be  said  that  the  facts  and  circumstances  in  the  case  be- 
fore us  lead  inevitably  to  the  conclusion  that  there  was  an  absence 
of  negligence  on  the  part  of  the  defendant.  "  Negligence  is  al- 
most always  to  be  deduced  as  an  inference  of  fact  from  NaouomoB. 
several  facts  and  circumstances  disclosed  by  the  testimony,  after 
their  connection  and  relation  to  the  matter  in  issue  have  been 
traced,  and  their  weight  and  force  considered.  In  such  cases,  if 
nnbiaased  men  would  differ  as  to  such  inferences,  then  they  cannot 
be  made  without  the  intervention  of  a  jury,  although  all  the  wit- 
nesses agree  in  their  statements,  or  there  is  but  one  statement  that 
is  consistent  throughout,"  Hill  v.  City  of  Fond  du  Lac,  56  Wis. 
246 ;  s.  c,  14  K  W .  Rep.  25. 

In  this  case  the  nature  of  the  break  in  the  fence ;  the  distance 
to  defendant's  depot ;  the  time  it  would  take  to  go  there,  ^et  the 
necessary  materials,  and  return  and  repair  the  fence ;  the  time  of 
day  and  the  season  of  the  year  when  it  was  discovered ;  by  whom 
it  was  discovered ;  the  action  of  the  railroad  employees  whose  duty 
it  was  to  repair  it,  and  that  they  knew  the  injury  likely  to  happen 
if  it  was  not  fixed,  and,  knowing  this,  did  not  notify  the  plain tijS, 
or  manifest  any  concern  about  it  till  morning, — were,  in  my  opin- 
ion, such  facts  and  circumstances  as  were  peculiarly  within  the 
frovince  of  a  jury,  and  properly  belonged  to  no  other  tribunal, 
t  was  for  them,  and  them  alone,  to  decide  whether,  under  such 
facts  and  circumstances,  the  defendant  used  such  proper  diligence 
as  a  reasonably  prudent  man  would  in  protecting  his  own  property 
from  damages  or  destmction.  Therefore  no  error  was  committed, 
and  the  judgment  of  the  court  below  will  be  affirmed,  with  costs. 
Champlin  and  Shebwood,  JJ.,  concurred. 

Campbell,  J. — Tlie  declaration  in  this  case  charges  no  negli- 
^nce,  but  failure  to  keep  up  a  proper  fence.  And  under  mis 
declaration  and  the  facts  in  the  record,  no  question  could  arise  ex- 
cept whether  the  fence  which  was  injured  was  allowed  to  remain 
unrepaired  an  unreasonable  time.  And,  as  the  injury  was  done 
the  same  evening,  the  only  question  of  negligence  as  injurious  to 
plaintiff  was  whether  the  fence  should  have  been  repaired  that 
evening.  There  is  nothing  alleged  which  could  bring  into  the 
controversy  any  failure  of  the  agents  of  the  road  to  send  messages 
to  plaintin  to  tell  him  what  had  happened  to  his  fence.  Ne&;li- 
gence  being  the  cause  of  action  alleged,  it  devolved  on  plaintiff  to 
prove  it  by  sufficient  evidence.    It  could  not  be  assumed  without 
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;ertineiit  proof.  There  was  no  complaint  of  the  original  fence, 
'he  injury  to  the  fence  is  shown  by  plaintiff  by  a  witness  called 
by  himseli  to  haye  been  first  known  a  few  minutes  before  sundown. 
The  only  witness  who  showed  any  notice  to  the  company  of  the 
burning  of  the  fence  was  one  of  the  men  who  was  employed  on 
the  road,  and  who  passed  in  a  hand  car  on  the  way  to  HoUy. 
There  was  no  proof  from  any  one,  except  incidentally,  that  there 
were  repairing  materials  obtainable.  The  witness  referred  to  indi- 
cates that  they  were  to  be  found  at  Holly,  but  he  distinctly  gave 
it  as  his  opinion  that  before  they  could  be  found  and  brought  to 
the  place  where  they  were  needed,  it  would  be  too  dark  to  do  the 
worK  without  difSculty,  if  at  all.  His  testimony  clearly  neeatiyes 
any  negligence  in  not  repairing  the  fence  that  eyeninff,  and  it  is 
the  only  testimony  on  which  plaintiff  could  rely  to  m&e  out  the 
notice  to  the  company. 

I  do  not  think  that  juries  can  be  allowed  to  disregard  testimony 
and  form  their  own  conjectures  for  which  they  haye  no  legitimate 
data.  In  my  opinion  there  was  no  proof  to  go  to  the  jury  to  make 
out  a  failure  of  the  defendant  to  act  with  reasonable  diligence. 

When  negligence  is  to  be  Inferred  from  lapse  of  time  during  which  fence  is 
in  bad  repairt— See  Fritz  e.  Kansas  City,  etc.,  B.  B.  Co.,  13  Am.  &  Eng.  R  R 
Cas.  558,  and  note;  Hannibal,  etc.,  B.  B.  Co.  e.  Butledge,  19  lb.  669,  and 
note. 


BOBB 

V. 

Natchez,  Jackson  and  Columbus  B.  R.  Oo. 

(62  3ii88i8iippi,  28.) 

In  an  action  against  a  railroad  company  for  damages  for  the  killing  of  a 
mule,  after  the  plaintiff  had  made  out  a  primdfade  case  nnder  the  statute,  the 
engineer  who  was  running  the  locomotive  that  killed  the  animal  testified,  for 
the  defendant,  that  the  mule  was  killed  at  night  when  it  was  very  dark  and 
fogey;  that  he  first  saw  it  on  the  track  about  forty  feet  in  front  of  the 
engme;  that  the  locomotiye  struck  the  mule  in  less  than  two  seconds;  that 
he  did  not  sound  the  alarm  or  reverse  the  engine  because  he  did  not  have 
time  to  do  80 ;  that  he  could  not  check  the  train  in  time  to  avert  the  accident: 
that  he  was  on  a  down  grade,  and  at  the  rate  of  speed  he  was  running  he 
could  not  have  stopped  in  less  thau  three  hundred  yards;  and  that  there  was 
a  trestle  just  ahead,  and  if  the  brakes  had  been  put  on  and  the  engine  revened 
it  would  have  increased  the  danger  to  the  train.  F.,  testifying  for  the  de- 
fendant, stated  that  the  engineer  could  have  sounded  the  alarm  in- two 
seconds,  during  which  time  the  train  would  have  moved  sixty  feet.  C.  gave 
testimony  for  the  plaintiff  in  rebuttal,  tending  to  show  that  the  mule  rsn 
down  the  railroad  aoout  forty  yards  before  being  struck.  And  other  witnesses 
gave  testimony  tending  to  contradict  the  engineer  as  to  there  being  a  fog 
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as  stated  by  him.  ThA  court  instmcted  the  jury  to  find  a  rerdict  for  the  de- 
fendant. Held,  that  in  yiew  of  the  testimony  of  F.  and  that  of  the  witnesses 
for  the  plaintiff  in  rebuttal,  it  should  have  been  left  to  the  jury  to  say  whether 
the  defendant  had  ezerciBed  the  necessary  caution  to  ayoid  the  killing  of  the 
mule.  This  case  is  distinguished  from  Chicago  R.  R.  Co.  v,  Packwood,  69 
Miss.  280. 

Appsal  from  the  Circuit  Court  of  Hinds  County. 

J.  B.  Ross  sued  the  Natchez,  Jackson  &  Columbus  R.  R.  Co. 
for  one  hundred  and  fifty  dollars,  as  damages  for  the  alleged 
killing  of  a  mule.  At  the  trial  the  plaintiff  proved  his  ownersnip 
of  the  mule,  and  the  killing  by  a  locomotive  being  run  by  an  em- 
ployee of  the  defendant,  and  then  rested  his  case. 

Thereupon  the  defendant  introduced  as  a  witness  McKinney, 
who  testined  as  follows :  '^  I  am  an  engineer  in  the  employ  of  de- 
fendant and  had  chaise  of  the  engine  on  the  night  Boss  s  mule  was 
killed.  The  kiUing  occurred  about  eight  o'clock  at  night.  The 
night  was  dark  and  there  was  a  heavy  fog  along  the  railroad  in  low 
places.  The  point  where  the  mule  was  struck  was  low  and  wet  and 
there  was  a  heavy  fog  there.  When  I  first  saw  the  mule  it  was 
coming  upon  the  railroad  bed  from  the  right,  where  there  was  a 
thick  undergrowth  of  willow.  The  mule  was  about  forty  feet  ahead 
when  first  discovered,  and  I  struck  him  and  threw  him  off  the  track 
to  the  left.  I  was  pulling  two  passenger  coaches,  the  mail  and  bag- 
sage  car,  and  the  tender,  and  was  running  twenty  miles  an  hour. 
I  struck  the  animal  almost  instantly  and  could  not  have  checked 
the  train  in  time  to  avert  the  accident.  I  have  been  an  engineer 
twenty  years.  Under  the  circumstances  it  was  .the  duty  of  the 
engineer  to  put  steam  on  and  strike  the  animal  with  all  the  force 
possible,  so  as  to  clear  him  off  the  track.  In  this  case  I  did  not 
nave  time  to  ao  so  because  the  mule  was  so  close  when  discovered 
that  I  struck  him  in  less  than  two  seconds.  I  did  not  sound  brakes 
nor  stock  alarm,  did  not  reverse  the  engine,  and  could  not  have 
done  so  in  time.  I  knew  there  was  a  short  trestle  in  front  ot  me. 
If  I  had  put  on  brakes  and  reversed  the  engine  the  danger  would 
have  been  increased  rather  than  diminished.  There  was  a  slight 
down  grade,  and  at  the  rate  of  speed  I  was  making  I  .could  not 
Iiave  stopped  the  train  under  three  hundred  yards.  There  was  a 
heavy  fog  all  along  the  line  of  the  railroad  that  night  in  low 
plac4.  My  head-light  was  the  best  in  use  by  railroad  companies 
and  in  good  condition." 

£.  D.  Frost,  superintendent  of  defendant's  road,  was  introduced 
by  the  defendant  as  an  expert,  and  testified  as  follows :  ^^  I  have 
heard  the  testimony  of  the  engineer,  and  under  the  circumstances 
detsuled  by  him  I  am  of  opinion  that  the  accident  was  unavoidable. 
A  train  running  twenty  miles  an  hour  moves  over  thirty  feet  of 
space  in  one  second  of  time;  so  that  the  mule,  in  this  case,  would 
have  been  struck  in  one  and  one-third  seconds,  it  being  onl^  forty 
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feet  from  the  engine  when  discovered.  In  that  tune  the  engineer 
could  do  nothing  to  avert  the  accident.  It  wonld  take  at  least  two 
seconds  of  time  before  he  could  sound  the  alarm,  and  in  that  time 
he  wonld  have  struck  the  mule.  The  head-light  is  of  very  little 
service  to  prevent  accidents,  the  engineer  only  being  able,  of  clear 
nights,  to  see  about  one  hundred  yards  ahead,  and  on  a  foggy  night 
he  could  not  discern  an  object  more  than  fifty  or  sixty  feet." 

The  plaintiff  introduced  several  witnesses  in  rebuttal.  J.  B. 
Collins,  an  a^ent  of  the  defendant,  testified  as  follows :  "  I  heard 
that  a  mule  had  been  killed,  and  went  to  the  place  and  found  the 
mule  dead.  I  walked  some  distance  down  the  road,  and  found 
where  the  mule  had  come  up  the  side  of  the  road-bed  on  the  track. 
There  was  a  ditch  which  had  been  cut  in  getting  dirt  to  throw  up 
the  embankment,  and  a  thick  undergrowth  of  willows  ^ew  near 
the  ditch.  The  tracks  showed  that  the  mule  came  out  ox  this  un- 
dergrowth, jumped  the  ditch,  and  ran  down  the  road-bed  about 
forty  jj^ai'ds  before  being  struck.  The  grade  of  the  road  at  this 
point  IS  nearly  level.  I  cannot  tell  when  the  tracks  were  made,  or 
whether  they  were  made  by  the  mule  that  was  killed  or  not." 

W.  J.  Ferguson  testified  in  substance  that  he  saw  where  the  mule 
was  killed,  and  that  tracks  there  indicated  that  the  mule  hopp^ 
alon^  before  the  cow-catcher  about  twenty  feet  after  being  struck, 
and  Before  being  thrown  from  the  road.    Two  or  three  witnesses 

Save  testimony  for  the  plaintiff,  tending  to  show  that  on  the  night 
:ie  mule  was  Killed  there  was  no  fog  in  the  vicinity  of  the  accident 
The  court  instructed  the  jury  to  find  a  verdict  for  the  defendant, 
which  was  accor^Jingly  done,  and  the  plaintiff  appealed. 
J.  K,  McNeel/y  for  the  appellant. 
J.  K.  McNedy  also  made  an  oral  argument. 
C  8.  North  for  the  appellee. 

Campbell,  C.  J, — ^In  view  of  the  testimony  of  the  witness,  Col- 
lins, tending  to  show  that  the  mule  ^'  ran  down  the  road-bed  about 
forty  yards  before  being  struck,"  it  should  have  been  left  to  the 
Qu»n<m  TO  BB  jui'7  ^o  B^y  whether  the  servant  of  the  defendant  had 
LBTT  TO  4TJBT.  excrciscd  the  necessary  caution  under  the  circumstances. 
According  to  the  testimony  of  the  expert,  Frost,  the  "alarm" 
could  have  been  sounded  in  two  seconds,  during  which  the  train 
would  have  moved  sixty  feet  or  more,  and  it  may  be,  if  the  alarm 
had  been  sounded  and  tlie  brakes  applied  and  the  engine  reversed, 
that  the  mule,  which  ran  one  hundred  and  twenty  feet  on  the  road 
before  it  was  stnick,  would  have  escaped. 

There  was  also  evidence  directed  to  the  effort  to  contradict  the 
engineer  as  to  there  being  a  "  fog,"  which  obstructed  vision  when 
the  mule  was  struck.  In  Chicago  B.  B.  Co.  v,  Packwood,  59  Miss. 
280,  the  case  made  by  the  plaintiff,  by  showing  the  injury  to  the 
property  by  the  locomotive  of  the  defendant,  was  met  and  over- 
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thrown  by  the  nncontradicted  and  unqaestioned  evidence  produced 
b^  the  defendant,  that  the  injory  was  unavoidable  after  '^  the  exer- 
cise of  all  necessarv  care  and  caution  on  its  part,"  and  as  there  was 
no  "further  proof  ^'  the  defendant  was  held  entitled  to  a  verdict. 
If  this  case  had  dosed  with  the  evidence  for  the  defendant  it  would 
have  been  just  like  the  case  cited,  but  the  testimony  produced  in- 
consistent with  the  case  made  by  the  evidence  of  tne  defendant 
distinguishes  this  case  from  the  former.  It  was  erroneous  to  in- 
struct the  jury  to  find  for  the  defendant. 
Judgment  peversed  and  cause  remanded  for  a  new  trial. 

Action  against  Railroad  Company  for  Killing  Cowi  Presumption  of  Negli- 
gence. Proof  of  facts.  —Where,  in  an  action  to  recover  the  value  of  a  cow 
idUed  by  a  railroad  company,  the  plaintiff  proves  the  facta  attending  the 
killing  of  the  animal,  ana  they  show  that  the  defendant  was  not  guilty  of 
any  n^Iigence  in  respect  thereto,  there  can  be  no  imputation  of  negligence 
under  {  1059  of  the  Code  of  1880,  which  makes  proof  of  the  injury  complained 
of  in  such  cases  primdjacie  evidence  of  negligence  on  the  part  of  the  aefend- 
ant;  but  if  the  evidence  adduced  by  the  de^ndant  show  facts  from  which 
Buch  negligence  may  be  inferred,  then  the  jury,  if  they  so  believe,  may  find 
that  the  defendant  was  guilty  of  negligence  in  the  matter  complained  of. 

Same.  Negligence  in  Killing  Cow.  Province  of  Jury.  Case,  in  Judgment. 
—Where  the  defendant's  evidence  in  such  case  shows  that  the  cow,  driven 
from  defendant's  track  by  the  whistle  of  its  locomotive,  was  obstructed  by  a 
fence  eighteen  feet  from  the  track  and  running  parrallel  with  it,  and  that  she, 
after  running  along  the  fence  for  some  distance,  attempted  to  cross  the  road, 
and  was  thus  caught  by  defendant's  train,  it  is  for  the  jury  to  determine 
whether  the  defendant,  whose  train  was  permitted  to  run  at  full  speed  after 
frightening  the  cow  from  the  track, was  guilty  of  negligence  in  nqt  anticipat- 
ing her  effort  to  cross  the  road  and  providing  against  striking  her.  Mobile, 
etc,  R  R.  Co.  t.  Holt,  62  Miss.  170. 

Eiiling  Cow. — ^In  an  action  against  a  railroad  for  negligently  running  its 
train  against  and  killing  a  cow,  where  the  plaintiff  only  shows  the  injury  and 
the  passing  of  the  train  at  a  rate  of  twenty  or  twenty-five  miles  an  hour  along 
the  place  of  the  accident,  which  was  over  a  tract  of  land  inside  of  a  village, 
midway  between  public  thoroughfares  900  feet  apart,  he  fails  to  make  a  case, 
and  a  demurrer  to  the  evidence  should  be  sustained.  Lord  v,  Chicago,  etc., 
B.R.C0.,  82Ko.  189. 

Killing  Horses — Verdict    in    Conflict  with  Evidence  and   Instruction — 
Reversal. — ^Wbere  the  court  instructed  the  jury  as  follows:  '^  (11)  If  you  find 
from  the  evidence  that  the  plaintiff  intentionally  and  purposely  turned  his 
horses  loose,  in  order  that  they  might  run  at  lar^,  in  close  proximity  to  the 
defendant's  tracks  on  the  evening  of  the  alleged  injury,  and  with  full  knowl- 
edge that  such  acts  would  directly  expose  the  said  stock  to  danger  of  injur- 
ies such  as  are  complained  of,  such  turning  of  the  stock  loose,  in  view  of  and 
in  direct  exposure  to  an  open  danger,  would  be  wilful,  and  you  should  find 
for  the  defendant,"  and  the  plaintiff  showed  by  his  own  evidence  that  he 
**  intentionally  and  purposely"  turned  his  horses  to  pasture  upon  uninclosed 
land  between  the  track  of  defendant's  road  and  another  railroad,  which  are 
shown  to  be  at  that  place  three  or  four  hundred  feet  apart.    The  defendant's 
road  At  the  same  place  had  a  svntch,  and  side  track  to  an  elevator.    Both  of 
these  roads  and  the  side  tracks  were  used  as  the  business  pertaining  to  each 
demanded.     Plaintiff  was  familiar  with  the  locality  and  the  different  rail- 
road tracks.    Tlielaw  will  presume  that  he  had  full  knowledge   *Hhat  his 
acts,  in  taming  his  horses  to  graze  at  the  place,"  would  directly  expose  them 
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to  danger  of  injuries  such  as  is  complained  of  by  him.  The  injuries  lesolted 
from  fright  of  the  horses  at  a  moving  locomotive,  causing  them  to  nm  upom 
the  railroad  track  and  trestle  work.  Daily  observation  teaches  that  hones 
under  the  same  circumstances  are  exposed  to  danger  of  injuries  from  fright. 
The  plaintiff  is  presumed  to  have  haa  knowledge  of  the  fact.  For  thereaioD 
that  the  verdict  is  in  conflict  with  the  eleventh  instruction,  the  judgment  of 
the  circuit  court  is  reversed.  Dutton  v.  Wabash,  etc.,  R  R.  Co.,  23  N.  W. 
Bepr.  789. 


Bond 

V. 
EVANBYILLE  AND  TeBRB  HaUTB  B.  R  Ck). 

(100  Indiana  EeporU,  801.) 

If  proper  fences  are  built  and  maintained,  it  will  make  no  difference,  in  an 
action  by  an  adjoining  landowner  for  stock  killed,  whether  such  fences  sre 
built  and  maintained  by  the  railroad  company  or  such  adjoining  landowna, 
or  whether  they  are  upon  the  right  of  way,  or  upon  the  lands  of  such  owner, 
with  his  consent. 

Where  an  adjoining  landowner  expressly  or  impliedly  agrees  to  build  and 
maintain  fences  between  his  lands  and  the  ndlroaa,  as  to  him  the  track  will 
be  ref^arded  as  fenced,  and  he  cannot  recover  from  the  company  for  the  loss 
of  animals  which,  for  the  want  of  such  fence,  pass  to  the  track  and  are  in- 
jured or  killed. 

Where  gates  are  allowed  at  farm  crossings  for  the  convenience  of  an  ad- 
joining landowner,  he  is  bound  to  keep  them  closed,  and  if  he  fails  to  do 
so,  and  his  animals  pass  through  them  to  the  railroad  and  are  injured  or 
killed,  he  cannot  recover  from  the  company  on  the  ground  that  it  has 
neglected  to  fence  its  track  as  reauired  by  the  statute. 

Li  such  case,  and  as  to  such  landowner,  the  company  is  not  bound  to 
maintain  cattle-pits  at  such  crossing. 

From  the  Knox  Circuit  Court. 

G.  G.  BeUy  and  W.  C.  Niblaok  for  appellant 

F.  W.  Viene  and  Jf.  J.  NMack  for  appellee. 

ZoLLABs,  C.  J. — Upon  each  side  of ,  and  upon  the  line  of  its  right 
of  way,  which  extenos  north  and  south  through  appellant's  farm, 
FAom  the  appellee  has  maintained  fences,  except  a  space  in 

front  of  appellant's  house  on  the  east  side  of  the  track.  In  front 
of  the  house  is  a  piece  of  ground  seventy-five  feet  square,  outside 
of  the  right  of  way  proper,  on  all  sides  of  which,  except  that  on 
the  line  of  appellee's  right  of  way,  there  are  and  have  been  secure 
fences.  Appellant  has  owned  the  farm  for  seventeen  years.  He 
built  and  has  maintained  the  fences  around  the  above  named  piece 
of  ground  since  he  has  owned  the  farm.     He  got  the  farm  from 
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his  father.  Whether  or  not  this  piece  of  ground  was  fenced  in 
the  manner  it  now  h  while  the  father  owned  the  fann,  is  not  cer- 
tain from  the  evidence.  In  the  fence  on  the  west  side  of  the  track, 
and  in  the  fence  sm'rounding  tlie  above  named  piece  of  ground, 
appellant  has  maintained  gates.  Through  these  gates,  and  over  a 
crossing,  prepared  by  appellee,  he  passes,  and  has  passsed  from  one 
side  of  his  farm  to  the  other,  and  in  reaching  a  highway  leading 
to  Yincennes  and  other  places.  These,  or  similar  gates,  and  the 
crossing,  were  used  by  the  father.  In  short,  that  crossing  has  been 
there  since  the  railroad  was  constructed  many  years  ago.  Whether 
the  father  had  contracted  with  the  company  to  maintain  tlie  fence 
around  the  souare  piece  of  ground,  is  not  shown.  Appellant  has 
maintained  tnose  fences  and  the  gates,  as  he  states,  without  any 
express  contract  with  the  company.  It  seems  that  appellant  has 
allowed  some  of  his  neighbors  to  use  these  ^tes  and  the  crossing, 
in  reaching  the  highway,  and  in  going  to  v  incennes  and  other 
places.  Whether  or  not  the  company  knew  of  such  use  by  the 
neighbors,  is  not  shown  by  the  evidence.  There  are  neither  cattle- 
its  at,  nor  wing  fences  from,  the  crossing  at  the  track.  Appel- 
ant's  mule,  colt  and  hogs,  for  the  loss  of  which  this  action  is  prose- 
cuted, were  killed  south  of  this  crossing  by  one  of  appellee's  trains. 
No  question  is  made  as  to  the  sufficiency  of  the  fences  proper. 

It  is  not  shown  how  the  hogs  got  upon  the  right  of  way,  neither 
is  there  anything  but  conjecture  as  to  how  the  colt  got  upon  the 
right  of  way,  as  there  is  no  evidence  that  the  gates  were  left  open 
by  any  one  at  or  near  the  time  of  the  killing.  Th6  case,  however, 
id  submitted  upon  the  theory  that  some  one  left  the  gate  open, 
which  is  in  the  fence  around  the  square  piece  of  ground,  and  that 
the  colt  passed  through  it,  and  thence  to  the  railroad.  The  con- 
tention of  appellant  is  that 'the  square  piece  of  ground  was  not 
fenced  by  the  company,  and  that  it  did  not  maintain  cattle-pits  at 
the  crossing,  and  hence  is  liable'for  the  value  of  the  animals  Killed, 
under  the  statute  which  requires  railroad  conopanies  to  fence  their 
tracks.  The  court  below  held  against  him.  He  has  appealed,  and 
asks  a  reversal  of  the  judgment  upon  the  evidence.  Tne  question 
is,  Was  the  railroad  so  securely  fenced  by  the  railroad  company  as 
to  defeat  appellant's  action  ?    It  makes  no  difference  whetner  the 

fences  are  built  upon  the  company's  own  ground,  or  ^ 

over  upon  the  land  of  an  adjoining  proprietor ;  if  there  oeouhd  upow 
by  his  consent,  the  road  would  still  be  fenced.  If,  then,  y^j  ™S 
by  the  consent  of  appellant,  the  company  had  built  "^""^^ 
fences  around  the  square  piece  of  ground  m  front  of  his  house,  as 
they  were  built  by  him,  the  railroad  would  have  been  fenced  just 
as  effectually  as  if  built  upon  the  line  dividing  appellant's  land  and 
the  right  of  way.  The  fact  that  the  fences  were  thus  built,  with 
the  other  circumstances,  shows  that  this  piece  of  ground  was,  for 
the  time  being,  abandoned  as  farming  land,  and  thrown  into  the 


202    BOND  V.  EVANSyiLLB  AND  TEKRE  HAUTE  R.   R.  CO. 

right  of  way.    Nor  can  it  be  said  that  the  railroad  was  not  fenced 
at  this  point  because  the  fences  were  built  around  the 


square  piece  of  land  by  appellant,  and  not  by  the  com- 
pany. It  is  not  material  who  builds  and  maintains  the 
fences,  so  they  are  built  and  maintained.  New  Albany,  etc,  R  B. 
Go.  V.  Pace,  13  Ind.  411.  It  has  long  been  held  by  this  coart  that 
where  a  person  through  whose  land  a  railroad  is  constructed  agrees 
to  build  and  maintain  fences  along  the  right  of  way,  the  road  will 
be  regarded  as  fenced  as  to  him,  and  that  if  he  fsuls  to  build  and 
maintain  such  fences,  and  his  animals  pass  to  the  track  and  are 
^  _  killed,  he  cannot  recover  from  the  company  on  the 

mc^£mi^  ground  that  it  has  not  fenced  its  track  as  required  bj 
OH  uABiLiTT.     g|j|^^^j;g^      Tcrrc  Haute,  etc.,  E.  R.  Co.  v.  Smith,  1& 

Ind.  102. 

This  exoneration  from  liability  under  such  circumstances  was  at 
one  time  extended  to  all  persons.  It  has,  in  later  cases,  been  con- 
fined to  the  parties  agreeing  to  keep  up  the  fences.  As  to  them 
it  has  never  been  questioned,  but  many  times  approved  and  re- 
formed. Bellefontaine  B.  B.  Co.  v.  Suman,  29  ind.  40 ;  Indian- 
apolis, etc.,  R.  R.  Co.  V.  Petty,  26  Ind.  413 ;  Fort  Wayne,  etc., 
B.  R.  Co.  V.  Mussetter,  48  Ind.  286 ;  Cincinnati,  etc.,  R.  R.  C!o.  r. 
Ridge,  54  Ind.  39 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Thomas,  84  led. 
194;  s.  c,  11  Am.  &  Eng.  K.  R.  Cas.  491 ;  Louisville,  etc,  R  R. 
Co.  V.  Skelton,  94  Ind.  222 ;  s.  c,  19  Am.  &  Eng.  R  R.  Cas.  542. 
There  is  no  good  reason  why  this  agreement  to  keep  up  fences 
may  not  be  an  implied  agreement,  so  as  to  defeat  an  action  against 

the  company  under  the  statute  in  relation  to  fenciii^. 
bS  It  was  held  in  the  case  of  The  Indianapolis,  etc.,  B.  K- 

Co.  V.  Shimer,  17  Ind.  295,  as  stated  in  the  syllabus, 
that  ^'  Where  a  railroad  company  has  securel}^  fenced  its  road,  ex- 
cept at  certain  places  where  tne  owner  of  the  land  is  permitted  to 
erect  draw-bars  or  gates  for  his  own  convenience  in  crossing  said 
road,  and  by  reason  of  the  neglect  of  such  landowner  to  maintain 
such  bars  or  gates,  his  stock  passes  upon  the  railroad  track  and  is 
killed,  the  company  is  not  liaole  for  the  damages  sustained."    This 
case,  like  the  others  above  cited,  does  not  extend  the  rule  beyond 
the  immediate  party  for  whose  benefit  the  privilege  of  gates,  etc., 
is  granted.     It  does  not  apply  to  third  parties,  and,  like  the  other 
cases,  this  has  been  many  times  cited  with  approval  in  subsequent 
cases.    The  doctrine  of  this  case,  we  think,  is  a  reasonable  one.  and 
should  be  applied  in  the  case  before  us.     As  we  have  said,  there 
is  no  controversy  about  the  sufficiency  of  the  fences  aix>nnd  the 
square  piece  of  land.     It  is  not  necessary,  therefore,  for  us  to 
decide  or  indicate  anything  as  to  what  might  be  the  rule,  and  the 
liability  of  appellee,  should  that  fence  be  allowed  to  become  inse- 
cure, and  by  reason  thereof  animals  should  escape  and  be  injured 
or  killed.    For  aught  that  appears  here,  the  railroad  company 
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might  have  forbidden  the  gates  maintained  and  used  by  appellant. 
They  have  been  allowed  for  his  accommodation.  He  has  erected 
and  maintained  them  for  his  own  accommodation.  The  privilege 
is  doabtless  a  valuable  one  to  bim.  If  he  has  so  used  them,  or 
allowed  them  to  be  so  used,  that  they  have  been  left  open,  so  that 
his  animals  have  escaped  thix)ugh  them,  it  has  been  his  own  fault, 
for  which  he  should  not  hold  the  raih-oad  company  liable.  When 
these  gates  are  shut,  the  railroad  is  securelv  fenced.  An  adjoining^ 
landowner  cannot  tear  down  fences  built  by  the  company,  nor 
leare  gates  open  which  he  has  been  allowed  to  maintain  for  his 
own  convenience,  and  then  hold  the  company  liable  for  not  having- 
erected  fences  and  cattle-pits  at  the  crossing  to  protect  him  against 
his  own  wrong  or  negligence.  If  he  commits  tne  wrong  or  abuser 
the  privilege,  he  must  take  the  risk  and  conseq^uences.  And 
besiaes,  the  most  that  could  be  accomplished  by  using  fences  and 
cattle-pits  would  be  to  confine  the  crossing  to  a  narrower  space,, 
because  cattle-pits  could  not  be  erected  to  Keep  animals  from  the- 
track  without  destroying  the  crossing :  and  besides,  further,  if  a 
crossing  of  any  kind  is  provided,  an|imals  might  as  readily  be 
injored  upon  it  as  elsewhere. 

We  thmk  that  the  judgment  of  the  court  below  is  right  upon 
the  evidence,  and  it  is  therefore  affirmed  with  costs. 

Ai^oment  by  Landowner  to  Fence — Liability  of  Company  In  Such  Case.. 
— 8ee  Pittsburgh,  etc.,  R  R.  Go.  v.  Heiskell,  13  Am.  &  Eng.  R.  B.  Gas.  555^ 
and  note;  SUyer  «.  Kansas  Gity,  etc.,  R.  R.  Go.,  19  lb.. 642;  Looisyille,  etc.,. 
R.  R.  Go.  «.  White,  20  lb.  449. 

See  next  case  and  note. 


Wabash  B.  R  Co. 

V. 

Williamson. 

{Advance  (km^  Indiana.    December  9,  1885.) 

While  a  nilroftd  company  is  not  liable  for  killing  stock  belon^ng  to  one 
who  htm  been  pennitted  to  erect  a  gate  at  a  private  crossing  for  his  own  con- 
Teniencey  where  the  cattle  entered  upon  the  track  through  the  gate,  yet  it  is 
liable  in  rach  case  for  killing  stock  belonging  to  a  third  person. 

When  the  controlling  facts  are  admitted,  or  are  not  controYerted  in  any 
essential  respect,  it  is  not  error  for  the  court  to  instruct  the  jury  as  to  what 
thor  Terdict  should  be. 

Apfeai«  from  Miami  Circuit  Court. 
C.  B.  dk  W.  F.  StuaH  for  appellant. 
A.  Taylor  for  appellee. 


904  WABASH  B.  .R.  00.  V.  WILLIAMSON. 

NiBLACK,  C.  J. — This  action  was  commenced  before  a  justice  of 
the  peace  of  Wabash  county,  by  Bobert  T.  Williamson  against  the 
Wabash  B.  B.  Co.  for  killing  two  mules,  upon  the  alleged  ground 
Facto.  that  the  company's  line  of  road  was  not  securely  fenced 

at  the  point  at  which  the  mules  entered  upon  the  track.    TJpoD  an 
appeal  to  the  circuit  court  of  that  county  the  venue  was  dianged 
to  the  Miami  circuit  court,  where  the  cause  was  tried  by  a  inry. 
After  all  the  evidence  had  been  heard,  the  court  instructed  the 
jury  to  return  a  verdict  for  the  plaintiff,  assessing  his  damages  at 
$200,  which  was  done  accordingly,  and,  over  a  motion  for  a  new 
trial  and  exceptions,  judgment  was  rendered  against  the  railway 
company  for  tliat  amount  of  damages.    It  was  admitted  at  the 
trial  that  the  railway  company  ran  its  road  through  the  farm  of 
John  U.  Pettit,  in  Wabash  county,  dividing  the  same  into  two 
parts,  and  that,  at  the  instance  and  for  the  convenience  of  Pettit, 
gates  had  been  erected  in  and  as  a  part  of  the  railroad  fence  on 
each  side  of  the  road,  thus  enabling  Pettit  to  cross  from  one  pait 
to  the  other  of  his  farm  ;  that  the  mules. were  being  pastured  on  an 
adjoining  farm  belonging  to  one  Allen  Craft,  and,  bv  reason  of  an 
insufficient  fence  between  the  farm  of  Craft  and  the  farm  of  Pettit, 
they  crossed  over  onto  the  latter  farm,  and  thence  through  one  of 
the  gates  at  Pettit's  private  crossing,  out  upon  and  along  the  rail- 
way track,  where  they  were  killed  by  the  company's  locomotive  and 
cars ;  that  the  ^te  through  which  the  mules  passed  out  onto  the 
track  was  stanaing  open  at  the  time,  and  had  been  left  open  by 
some  person  unknown  to  either  of  the  parties ;  that  the  mules  were 
the  property  of  the  plaintifE  and  were  of  the  aggregate  value  of 
$200 ;  and  that  the  plaintiff  had  no  control  of  the  Craft  farm.    In 
argument  much  stress  is  laid  upon  the  question  as  to  whom  the 
supposed  negligence  of  permitting  the  gate  to  stand  open  for  a  time 
before  the  mules  passed  through  it  and  were  killed,  ought  to  be 
imputed.     As  to  how  long  the  ^ate  had  so  stood  open,  the  evidence 
was  conflicting,  and  it  is  for  that  reason  argued  that  the  drcnit 
court  erred  in. not  submitting  the  question  as  to  whom  such  sup- 
posed negligence  ought  to  have  been  imputed  to  the  jury. 

The  real  question  in  this  case  is,  was  the  railway  track  securely 
Was  tback  at-  fenced  in  at  the  point  at  which  the  mules  entered  npoo 
cumTFKiicwK  ii;^  within  the  meaning  of  section  4031,  Rev.  St  1881  ? 
As  the  gates  were  put  in  the  fences  at  the  instance  and  for  the  con- 
venience of  Pettit,  he  assumed  the  risk  of  any  and  all  increased 
danger  which  might  result  to  him  and  to  his  property  from  having 
gates  instead  of  fences  at  the  point  in  question.  As  to  Pettit, 
therefore,  the  railway  track  must  be  considered  as  having  been 
RuLB  AB  TO  securely  fenced  at  that  point.  As  to  all  other  persons^ 
THiKDPBBflom.  iiowever,  a  different  rule  has  been  and  must  continue 
to  be  applied.  As  to  all  such  other  persons  the  railway  companr 
was  required,  at  its  peril,  to  keep  the  gates  closed.     We  have  had 
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mncli  difficulty  in  giving  a  practicable  and  reasonable  constmction 
to  section  4031,  supraj  m  all  the  varying  cases  requiring  a  con- 
Eirnction  of  that  section  which  have  reached  this  court ;  but  we 
regard  the  conclusions  stated  as  above  as  fairly  inferable  from  our 
decided  cases  involving  that  section,  taken  as  a  whole.  Indian- 
apolis,?. &  0.  R  R  Co.  V.  Thomas,  84  Ind.  194 ;  s.  c,  11  Am.  & 
Eng.  R  R.  Cas.  491 ;  Whitewater  R  R  Co.  v.  Bridgett,  94  Ind. 
^16;  a  c.,  20  Am.  &  Eng.  R  R  Cas.  443 ;  Wabash,  St.  L.  &  P. 
R.  R  Co.  V.  Tretts,  96  Ind.  450  ;  s.  c,  19  Am.  &  Eng.  R.  R  Cas. 
601;  Fort  Wayne,  C.  &  L.  R  R  Co.  v.  Herbold,  99  Ind.  91 ;  Bond 
r.Evanaville  &  T.  H.  R  R  Co.,  100  Ind.  301 ;  s.  c,  infra;  Louis- 
ville, N.  A.  &  C.  R  R  Co.  V.  Goodbar,  102  Ind.  696. 

The  facts  upon  which  the  case  of  Grand  Rapids  &  I.  R.  R.  Co. 
t.  Jones,  81  Ind.  523,  was  decided,  was  quite  analogous  to  those 
of  tills  case.  What  was  said  in  that  case,  however,  as  to  the  neces- 
sity of  having  suitable  cattle-pits  at  an  established  crossing  of  a 
railiDad  track,  was  rather  of  an  abstract  character,  and  had  a  proper 
reference  more  particularly  to  crossings  of  public  highways,  ana  to 
SQch  other  places  on  railroad  tracks  as  are  generally  used,  as  cross- 
ings with  the  consent  of  the  proper  railro^  companies.  In  that 
ciae  Jones  had  no  connection  with  or  responsibility  for  the  gate 
tiiroagh  which  his  horse  entered  upon  the  railroad  track,  and  hence, 
as  the  railroad  company  had  permitted  that  gate  to  be  standing 
open  when  the  horse  passed  through  it,  the  track  was  not  securely 
fenced  in,  as  against  Jones,  and  it  was  upon  that  ground  that  the 
nilroad  company's  liability  really  rested  in  that  case. 

It  is  an  open  question  whether  a  railroad  company  can  relieve 
iisdf  entirely  from  liability  to  all  persons  for  killing  p^^  ^,  p„. 
stock  at  a  strictly  private  crossing  by  putting  in  cattle-  ▼^»  <»««"«• 
pits,  and  other  kindred  appliances,  either  instead  of  or  in  addition 
to  gates  in  its  fences.  By  a  private  crossing,  in  this  connection,  is 
meant  a  crossing  neither  required  nor  used  for  any  public  purpose. 
Cattle-pits  nevertheless  constitute  an  element  of  safety  at  private  as 
^ell  as  at  public  crossings.  It  follows,  therefore,  that  the  contin- 
Doos  risk  ordinarily  incurred  by  a  railroad  company  at  a  merely 
private  crossing,  is  necessarily  greater  than  at  a  public  crossing, 
vhere  a  fence  can  neither  be  erected  nor  maintained.  It  also  follows 
Iiat  the  verdict  in  this  case  was  right  upon  the  evidence. 

Some  Missouri  cases,  cited  by  counsel,  were  decided  under  a  statute 
iifferent  in  some  respects  from  our  statute  covering  the  same  subject, 
Lud  hence  do  not  afiEord  precedents  which  we  ought  to  follow  strictly. 
When  the  controlling  facts  are  admitted,  as  is  in  this  case,  or«are 
i'^t  controverted  in  any  essential  respect,  it  is  not  error  for  the 
oQTt  to  instmct  the  jury  as  to  what  their  verdict  should  be. 
inrer  v.  Carver,  97  Ind.  497. 
The  judgment  is  afBrmed,  with  costs. 
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Liability  of  Company  for  Injuring  Animals  Entering  Right  of  Way  through 
Open  Qato. — Where  a  gate  is  put  in  a  fence  erected  by  a  railroad  oompanj 
in  pursuance  of  the  proYisions  of  the  statute,  for  the  conyenience  of  ownen 
of  the  land  adjoining  the  right  of  way,  and  such  gate  is  continually  left  open 
by  the  servants  or  agents  of  the  company  or  by  those  doin^^  business  with  it, 
the  fence  is  not  maintained  within  the  true  intent  and  meaning  of  the  statute, 
and  the  company  is  liable  for  any  injury  occasioned  thereby.  Spinner  «.  Ne^ 
York  Central,  eta,  R  R.  Co.,  6  Hun.  (K.  Y.)  600;  67  N.  Y.  153,  4  Thomp. 
&  Co.  505.  Where  the  eridence  tendeii  to  show  that  a  cow  got  upon  a  rail- 
way track  through  the  negligence  of  the  company's  servants  in  failine  to 
keep  a  gate  at  a  farm  crossing  in  repair,  it  was  held  that  a  verdict  finding 
the  company  liable  would  not  m  disturbed.  Toledo,  etc,  R  R.  Co. «.  Nelson, 
77  111.  160.  But  where  an  animal  passes  through  an  open  ^te  upon  a  nil- 
way  track  and  is  injured,  the  company  is  not  liable  unless  it  is  liiown  tbtt 
the  gate  was  open  so  long  as  to  raise  a  presumption  that  the  employees  of 
the  company  knew  it.     Chicago,  etc.,  R.  K.  Co.«.  Magee,  60  IlL  529. 

Qate  Left  Open  by  Landowner,  Company  not  Liabfoi — Of  course  the 
company  is  not  liable  if  the  gate  is  left  open  by  the  landowner  or  his 
servants.  This  is  the  rule  when  his  cattle  go  through  the  gates  and  are  in- 
jured. Koutz  «.  Toledo,  etc.,  B.  R  Co.,  A  Ind.  515;  Hook  v.  Worcester, 
etc.,  R  R  Co.,  58  N.  H.  251;  Richardson  v,  Chicago,  etc.,  R  R  Co.,  66 
Wis.  847.  It  is  the  duty  of  the  adjacent  landowner  to  be  vigilant  in  noting 
open  gates  or  defective  fences,  and  in  giving  notice  thereof  to  the  compsnj. 
He  has  no  right  to  fold  his  arms  and  permit  his  cattle  to  stray  upon  the  trad^ 
through  known  deficiencies  in  the  fence  or  sate  which  the  company  are  bound 
to  maintain.  Poler  e.  New  York  Central,  etc.,  R  R  Co.,  16  N.  Y.  481; 
Chicago,  etc.,  R  R  Co.  v.  Seirer,  60  Ul.  295. 

Imputed  Contributory  Negligence  of  Third  Persons. — While  the  land- 
owner's neglect  to  close  a  gate  is  contributory  negligence  which  will  defeat 
A  recovery  by  him  for  injuries  to  his  cattle  straying  upon  the  track  through 
the  gate,  it  is  not  so  as  to  third  persons  whose  cattle  go  upon  the  track 
through  the  gate.    As  forcibly  stated  by  Mr.  Beach  (Contributory  Negligenoe, 
-$  82):  **  The  rule  ...  is  that  the  contributory  negligence  of  third  perK>Dfl 
'Constitutes  a  valid  defence  to  the  plaintiffs  action,  only  when  that  negligence 
is  legally  imputable  to  the  plaintifE.     There  must,  in  order  to  create  thii 
im^utabulity,  be  some  connection  which  the  law  recognizes  between  the 
plaintiff  and  the  third  person  from  which  the  legal  responsibility  may  arise. 
The  negligence  of  the  third  person  and  its  legfd  imputability  must  concur. 
It  is  clear  that  there  is  no  justification  for  the  negligent  misconduct  of  the 
•defendant,  in  that  some  third  person,  a  |tranger,  was  also  in  the  wrong. 
Where  the  defendant  pleads  the  negligence  of  a  party  other  than  the  plaintm 
in  bar  of  the  action,  it  must  appear  not  only  that  such  third  person  was  in 
fault,  but  that  the  plaintiff  ought  to  be  charged  with  that  lault.^    Thus 
where  the  defendant's  street  car  was  overcrowded,  and  the  deceased  was 
thrown  off  by  another  passenger  rushing  by  him  in  haste  in  leaving  the  car, 
it  was  held  that  the  wrongful  act  of  we  passenger  was  no  excuse  for  the 
company  so  overcrowding  the  car  as  to  compel  the  deceased  to  occupy  a 
dangerous  place  on  the  platform.     Sheridan  «.  Brooklyn,  etc.,  R  R.  Co.,  36 
N.  Y.  89 ;  see  also  Cannon  «.  Hallway,  6  Irish,  L.  R  199.     In  an  action  againil 
a  railway  company  for  damages  caused  by  its  servants  running  over  And  cut- 
ting fire  hose,  thus  preventing  water  from  putting  out  a  fire  in  plaintiff'a 
buildingps,  it  was  held  no  defence  that  the  firemen  were  negligent  in  placing 
the  hose  over  the  track.     Mott  «.  Hudson  R  R  Co.,  8  Bosw.  (N.  Y.)  845; 
1  Bobt.  (N.  Y.)  585;  see  also  Eaton  v.  Boston,  etc.,  R  R  Co.,  11  A.llen,  500: 
Brehm  v.  Great  Western  R  R  Co.,  84  Barb.  256 ;  Barrett  e.  Third  Ave.  R  & 
€o.,  45  N.  Y.  628;  Masterton  v.  New  York,  etc.,  R  R  Co.,  84  N.  Y.  247; 
s.  c,  3  Am.  &  £ng.  R  B.  Cas.  408;  88  Am.  Bep.  510. 
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Liability  for  Killing  atoek  Entering  through  Qate.— See  Hayt  v,  Detroit, 
etc.,  R  R.  Co.,  19  Am.  &  Eng.  B.  R  Cas.  627,  and  note;  Harrigan  v, 
Chicago,  etc.,  R.  R.  Co.,  2  lb.  652;  Savage  v.  Chicago,  etc.,  R  R.  Co.,  18 
lb.  566. 


Oenteull  B.  R.  Go. 

V. 

Hamilton. 

(71  Qeorffia,  461.) 


In  a  salt  against  a  railroad  for  killing  a  cow,  in  a  county  wbere  tbe  law 
proTided  that  stock  should  not  run  at  large,  requests  to  charge  that  if  the 
plaintiff  permitted  her  cow  to  run  at  large,  hnd  it  was  killed  by  the  defend- 
ant's cars,  the  former  would  be  guilty  of  negligence  and  could  not  recoTer, 
were  properly  refused.  It  was  not  for  the  court  to  single  out  any  one  of  a 
number  of  facts,  and  tell^he  jury  that  it  constituted  such  negligence  as  would 
deprive  the  plaintiff  of  her  right  to  recover. 

Bepeals  of  laws  by  implication  are  not  favored ;  indeed,  it  may  be  ques- 
tioned whether  they  exist  at  all  under  the  constitution  of  this  State. 

What  are  known  as  the  stock  laws,  embodied  in  Code  Georgia,  ||  1449-54, 
are  not  in  pari  materia  with  §}  8033-4,  and  do  not  modify  or  alter  the  rule  of 
diligence  to  be  observed  in  the  running  of  trains;  but  the  existence  of  a  stock 
law  in  any  locality  is  a  fact  which  the  jury  may  consider,  in  ascertaining  the 
amount  of  care  and  diligence  exercised  by  each  of  the  parties  to  the  trans- 
action, and  in  apportioning  the  extent  of  the  liability  of  the  company,  if  any. 

Lawb,  fences,  railroads,  damages,  negligence.  Before  Judge 
Stewart.    Spalding  Superior  Court.     Febraaiy  Term,  1883. 

Amanda  Hamilton  brought  suit  in  the  county  court  of  Spald 
ing  county  against  the  Central  Railroad,  for  the  value  of  a  cow 
killed  by  the  defendant's  train.  Plaintiff  recovered  a  judgment, 
and  defendant  appealed  to  the  superior  court.  On  the  trial,  the 
evidence  showea  that  the  cow  was  killed  by  the  train,  but  the  de- 
fence rested  on  the  question  of  negligence  in  the  railroad  and  the 
owner  of  the  cow  respectively.  "What  is  known  as  the  stock  law 
was  in  force  in  Spalding  at  the  time,  prohibiting  owners  of  stock 
from  allowing  them  to  run  at  large.  (See  Code,  §§  1449-1464.) 
The  husband  of  plaintiff  testified  that  the  cow  was  turned  out  of  a 
lot  in  Pike  county,  in  which  there  was  no  stock  law,  and  wandered 
into  the  adjoining  county  of  Spalding,  where  she  was  killed.  The 
jury  found  for  the  nlaintiff  $40.00,  with  interest  from  the  date  of 
the  injury.  Defenaant  moved  for  a  new  trial,  on  the  following 
-amonc other  grounds: 

1.  Because  the  verdict  was  contrary  to  law  and  evidence. 

2.  Because  the  court  refused  to  charge  the  following  request : 
"^It  is  against  the   law  of  this  State,  as  applicable  to  Spalding 
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county,  for  stock  to  ran  at  large.  This  being  the  law,  if  the  owner 
of  the  cow  that  is  alleged  to  have  been  killed  permitted  it  to  go  at 
large  in  the  county  of  Spalding,  the  owner  would  be  guilty  of 
negligence,  and  if  such  negligence  caused  the  cow  to  be  kuled,  the 
plaintiff  cannot  recover. 

3.  Because  the  court  refused  to  charge  the  following  request : 
''If  the  cow  of  plaintifE  was  permitted  to  go  at  large,  and  was 
killed  by  the  defendant's  cars  in  the  county  of  Spaldmg  since  the 
adoption  of  the  stock  law,  then  defendant  would  not  be  guilty  of 
negligence,  and  plaintiff  could  not  recover." 

4.  iBecause  the  court  refused  the  following  request :  ^^  If  plain- 
tiff permitted  her  cow  to  run  at  large,  and  if  ner  cow  was  upon  the 
right  of  wav  of  defendant  in  the  couuty  of  Spalding  when  killed, 
then  plaintiff  cannot  recover,  unless  the  evidence  ^ows  that  the 
engineer  did  recklessly  and  wilfully  run  the  engine  on  the  cow." 

5.  Because  the  court  charged  as  follows :  ''  It  is  proper  for  yoa 
to  consider  whether  the  cow  was  found  and  killed  in  a  county 
where  the  stock  law  is  in  force ;  that  is  to  say,  where  the  law  re- 
quired people  to  keep  up  thpir  stock ;  it  is  proper  for  you  to  con- 
sider, it  that  was  shown,  whether  or  not  these  officers  and  agents  of 
this  railroad  company  would  or  would  not  have  the  right  to  pre- 
sume there  was  no  stock  there  at  the  place  where  the  cow  was 
killed." 

Tlie  motion  was  overruled,  and  defendant  excepted. 
W.  Z.  WoMerson  and  John  I.  Hall  for  plaintiff  in  error. 
Henry  Walker  and  L,  CleveUmd  for  deiendant 

Hall,  J. — ^The  principal  question  presented  by  this  case  is,  what 
effect,  if  any,  the  provisions  of  the  law,  in  counties  where  it  is  of 
whrctb  gov-  force,  requiring  stock  to  be  kept  up,  has  upon  the  lia- 
mSii^'SS?  bilitv  of  railroads  for  killing  the  same  in  such  localities, 
SSSST^OTi^w*  by  tae  running  of  their  trains  ?  Does  this  law,  which 
"^  is  embodied  in  §§  1449,  1450, 1451, 1452  of  the  Code, 

modify  or  alter  the  rule  of  diligence  to  be  observed  in  the  running 
of  trains  in  such  cases  by  §§  3033  and  3034  of  the  Code,  viz : 
That  the  company  shall  be  liable  for  damage  done  to  stock  by  its 
locomotives  or  cars,  or  by  any  person  in  its  employment,  unless  it 
shall  make  it  appear  that  its  agents  have  exercised  '^  all  ordinary 
and  reasonable  care  and  diligence,"  or  unless  it  appear  that  tlie  in- 
jury to  the  property  was  done  by  the  consent  of  tne  owner,  or  was 
caused  by  his  negligence,  or  unless  both  parties  were  at  fault,  in 
which  case,  the  owner  may,  nevertheless,  recover,  but  the  damages 
are  to  be  diminished  by  the  jury  in  proportion  to  the  amount  of 
default  attributable  to  nim  ? 

The  defendant,  by  its  counsel,  requested  the  court  to  charge  the 
jury. 

1.  That  it  was  against  the  law  of  the  State  for  stock  to  ran  at 
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large  iu  Spalding  county,  which  had  adopted  the  law  requiring  it 
to  be  kept  up ;  that  in  audi  case,  if  the  owner  of  the  cow  alleged 
to  have  been  killed  permitted  her  to  run  at  large  in  said  county, 
she.would  be  guilty  of  negligence,  and  if  such  negligence  caused 
the  cow  to  be  lolled,  she  comd  not  recover. 

2.  That  if  the  cow  was  permitted  to  run  at  large  by  the  plaintiff, 
and  was  killed  by  the  defendant's  cars  in  the  county  of  Spalding, 
since  the  adoption  of  the  stock  law,  then  the  plaintiff  would  be 
gnUty  of  negli^nce,  and  could  not  recover, 

3.  If  the  plaintiff  permitted  her  cow  to  run  at  large,  and  she 
was  upon  the  right  of  way  of  defendant  in  the  county  of  Spalding 
when  killed,  then  there  could  be  no  recovery,  unless  the  evidence 
ehowed  that  the  engineer  recklessly  and  wilfully  ran  the  engine 
on  the  cow. 

1.  The  court  refused  to  give  each  and  all  of  these  charges  re- 
quested, and  we  think  did  not  err  in  so  doing.  The  first  request 
was  manifestly  wrong,  in  that  it  assumed  that  the  run- 

ning  at  large  of  the  cow,  without  reference  to  any  of  laboS'tot'to 
the  other  facts  proved,  was  of  itself  such  negligence  as  ■""**"'""** 
would  defeat  a  recovery ;  and  this,  although  the  conduct  of  the  de- 
fendant's a^nts,  in  running  the  enmne  and  train,  may  have  been 
wholly  without  justification ;  and  the  second  request  embodies  a 
like  unsound  proposition.  Neither  of  these  requests  is  sufficiently 
guarded.  It  was  not  for  the  court  to  single  out  any  one  of  a  num- 
ber of  facts,  and  tell  the  jury  that  it  constituted  such  negligence  as 
would  deprive  the  plaintiff  of  the  right  to  recover.  It  was  em- 
phatically a  question  for  the  jurv  to  pass  on,  under  all  the  evidence, 
with  proper  instructions  from  tne  court. 

2.  Whether  the  last  request  should  have  been  given,  will  depend 
upon  the  solution  of  the  question  as  to  the  alteration  of 

the  rule  of  care  and  diligence  prescribed  by  the  Code,  FucATWH*^irot 
by  the  subsequent  passage  of  the  stock  law.  It  is  '^^*^"*^' 
ecarcely  necessai*y  to  state  (bat  repeals  by  implication  are  not 
favored — ^this  was  not  denied  by  the  learned  counsel  for  plaintiff  in 
error ;  indeed,  it  may  be  well  questioned  whether,  under  the  pro- 
vision of  our  constitution  which  declares  that  *'  no  law  or  section 
of  the  Code  shall  be  amended  or  repealed  by  mere  reference  to  its 
tide,  or  to  the  number  of  the  section  of  the  Code,  but  that  the 
amendment  or  repealing  act  shall  distinctly  describe  the  law  to  be 
amended  or  repealed,  as  well  as  the  alteration  to  be'made"  (Code, 
§  5076^,  there  can  be  such  a  thing  as  a  repeal  or  alteration  of  a  law 
or  section  of  the  Code,  by  implication  in  this  State. 

But,  be  this  as  it  may,  it  is  urged  that  legislation  in  relation  to 
the  confinement  of  stock,  so  as  to  prevent  it  running  on  the  premi- 
ses  of  others,  is  in  pari  materia  with  the  sections  of  the  dilioehcb  w 
Code  that  ky  down  the  rule  of  diligence  to  be  observed  »^»w«tiuim. 
by  railroads  in  the  running  of  their  trains,  and  defines  their  liabili- 
28  A.  &  E.  R.  C&B.— 14 
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ties  in  cafies  where  stock  ie  killed,  and  shoold  be  so  construed  as  to 
make  these  acts  consistent  with  each  other. 

We  are  of  opinion  that  the  provisions  in  question  are  not  in  pari 
materiaj  but  aeal  with  distinct  subjects.  The  provisions  of  the 
Code,  §§  3033  and  3034,  lay  down  what  care  and  diligence  the  roads 
must  observe  in  the  running  of  their  trains,  and  what  will  modify 
or  relieve  them  altogether  from  liability,  in  the  event  that  stock  fs 
kiUed  by  them. 

The  stock  law  contains  no  similar  provision.  It  does  not  cod- 
temblate  the  killing  of  stock  wandering  upon  the  land  of  another ; 
on  the  contrary,  it  provides  for  the  taking  up  and  impouiidingsnch 
stock,  the  care  tooe  bestowed  upon  it  while  in  the  pound,  etc., 
how  the  expense  of  impounding  is  to  be  paid,  and  gives  a  remedy 
for  the  damage  done  by  the  stock  while  going  at  large.  Code, 
§§  1451,  1452,  1454.  The  illegal  impounding  or  abuse  of  stock  is 
made  penal  by  the  same  act.    Code,  §  1453. 

That  the  existence  of  the  stock  law  in  any  locality  is  a  fact  which 
the  jury  may  consider  in  ascertaining  the  amount  of  care  and 
diligence  exercised  by  each  of  the  parties  to  the  transaction,  and  in 
apportioning  the  extent  of  the  liability  of  the  company,  or  in  ex- 
empting it  therefrom,  we  think  is  proper*  That  was  the  instruc- 
tion substantially  given  by  the  presiding  judge  in  this  case,  and 
that  it  was  not  overlooked  or  disregarded  by  the  jury  is  evident 
from  the  fact  that  the  cow  killed  was  proved  to  be  worth  fifty 
dollars,  while  the  verdict  returned  forty  aollars  only  for  the  plaiu- 
tifiE. 

Judgment  affirmed. 

Stock  Unlawfully  running  at  larg«,  Liability  of  Company  for  Injury.— 
The  rule  upon  this  subject  is  well  settled,  but  may  be  illustrated  by  reference 
to  two  or  tnree  cases.  In  Van  Horn  «.  Burlington,  etc.,  R.  R.  Co.,  63  Iowa. 
67,  where  plaintiff  allowed  her  horses  to  run  at  large  in  violation  of  a  dty 
ordinance,  and  they  strayed  upon  defendant's  track,  they  became  trespastera 
there,  and  for  their  injury  by  a  passing  train  she  cannot  recover,  unless  she 
shows  that  defendant's  employees  were  not  only  negligent,  but  guilty  of  reck- 
less and  wanton  misconduct,  in  causing  the  injury. 

In  Maynard  v.  Boston  &  Maine  B.  B.  Co.,  115  Mass.  458,  a  recovery  wis 
sought  for  an  injury  to  the  plaintiff's  horse,  sustained  while  treapaaaing  npon 
the  defendant's  track.  The  trial  court  refused  to  instruct,  as  asked  that "  the 
defendant  would  not  be  liable,  unless  the  plaintiff  proved  a  wanton  and  reck- 
less misconduct  of  their  employees  in  the  management  of  the  train  when  the 
horse  was  killed."  It  was  nda  that  this  instruction  should  have  been  given. 
Gray,  C.  J.,  said:  *'If  the  horse  had  been  rightfully  upon  the def endsnt's 
land,  it  would  have  been  their  duty  to  use  reasonable  care  to  avoid  injuriog 
him.  But,  it  being  admitted  by  the  plaintiff  that  the  horse  was  treapassicg 
upon  the  railroad,  they  did  not  owe  him  that  duty,  and  were  not  liable  to 
him  for  anything  short  of  reckless  and  wanton  misconduct."  See  alsoTona* 
wanda  B.  B.  Co.  v.  Munger,  5  Denio,  255;  s.  c,  4  N.  T.  (Comat.),  S49; 
Vandegrift  v.  Bediker,  2  Zab.  185;  Bailroad  Co.  v.  Skinner,  19  Pa.  St.  298; 
Tower  «.  Providence  &  Worcester  R.  B.  Co.,  2  R  I.,  404;  Cincinnati,  Hamil- 
ton &  Dayton  R.  R.  Co.  v.  Waterson,  4  Ohio  St.  424 ;  Louisville  &  Frank- 
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fort  R  R.  Ck>. «.  Ballard,  2  Mete.  (Ey.)  177 ;  Haace  o.  Cayuga^  etc.,  R.  R  Co., 
26  N.  T.  428;  Bowman  «.  Troy  &  Boston  R.  R.  Co.,  87  Barb.  516;  Terry  it. 
N.  T.  Cen.  R.  R  Co.,  22  Id.  574;  Bnsh  «.  Bndnard,  1  Cow.  78. 

In  Cincinnati,  etc.,  R  R  Co.  v.  Hiltzhauer,  99  Ind.  486,  the  Supreme 
Court  of  Indiana  say : 

"There  was  no  eyidence  introduced  tending  to  show  that  an  order  of  the 
botfd  of  commiBsioners  had  been  entered  allowing  cattle  to  run  at  large,  and 
the  appellee  was  therefore  guilty  of  a  wrong  in  permitting  the  animals 
owned  by  her  to  wander  about  the  public  highways.  The  common  law  re- 
quired the  owner  of  cattle  to  keep  them  withm  his  own  close,  and  if  they 
were  suffered  to  run  at  large,  the  owner  was  regarded  as  a  trespasser  if  they 
entered  upon  the  close  of  another  person.  This  doctrine  applies  to  railroad 
cofflfMnies,  and  they  are  not  liable  for  killing  cattle  upon  public  highway 
crossings  in  cases  where  the  owner  wrongfully  permits  tnem  to  run  at  large. 
Pierce  R.  R.  401.  Our  cases  are  full  and  explicit  upon  this  point.  Michi- 
gan, etc.,  S.  R  Co.  «.  Fisher,  27  Ind.  96;  Indianapolis,  etc.,  R.  R  Co.  «. 
Barter,  88  Ind.  557;  JeffersonVille,  etc.,  R  R  Co.  «.  Huber,  42  Ind.  173; 
Jeffersonyille,  etc.,  R  R.  Co.  «.  Adams,  43  Ind.  402;  Jeffersonville,  etc., 
R.R  Co.  f>.  Underbill,  48  Ind.  889:  Cincinnati,  etc.,  R.  R  Co.  v.  Street,  60 
iDd.  225. 

**  It  is  settled  by  many  decisions  of  this  court  that  where  the  plaintiff  grounds 
his  right  of  recovery  upon  the  negligence  of  the  defendant,  he  must  allege 
and  i>roTe  that  he  was  himself  not  guilty  of  contributory  negligence.  This 
doctrine  is  not  confined  to  actions  for  injuries  to  the  person,  out  it  also  ex- 
tends to  injuries  to  propeFty.  Wabash,  etc.,  R.  R.  Co.  v,  Johnson,  96  Ind. 
40;  LouisTille,  etc.,  R  R  Co.  o.  Schmidt,  81  Ind.  264;  Pennsylvania  Co.  v, 
Gallentine,  77  Ind.  322.  The  rule  is  recognized  in  all  the  cases,  like  the 
present,  where  cattle  are  negligently  suffer^  to  run  at  large  and  stray  upon 
the  track  of  a  railroad;  it  is  recognized  in  aU  the  cases  where  railroad  com- 
panies are  sued  for  negligently  suffering  fire  to  escape,  and  it  is  also  recog- 
nized in  the  cases  where  by  the  negligent  construction  of  culverts  the  owners 
of  adjoining  lands  were  injured.'' 

See  Kansas Pac.  R  R  Co.  v.  Landis,  6  Am.  &Bng.  R  R  Cas.  581;  Erebs 
1.  MinneapoliB,  etc.,  R  R  Co.,  20  Id.  478. 


Baltimoke  and  Ohio  R  R  C!o. 

V. 
SCHULTZ. 

(AdvancB  Cote,  Ohio.    May  12,  1885.) 

Where  a  party  presents  to  the  court  a  written  request  for  instructions  to 
the  jury,  tmless  he  is  entitled  to  have  it  given  in  the  terms  in  which  it  is 
exproasod,  there  is  no  error  in  refusing  it. 

Sectioa  33d4,  Rev.  St.  of  Ohio,  requiring  railroad  companies  to  fence 
their  tracks,  and  providing  that  they  shall  be  liable  for  damages  sustained 
by  reason  of  the  want  or  insufficiency  of  such  fences,  is  to  be  reasonably  con- 
sailed;  and  where  such  damage  results  from  defects  (occurring  without  the 
fault  or  neglect  of  such  companies),  in  an  otherwise  sufficient  fence,  there  is 
Qo  liability. 

The  tmct  that  an  insufficient  fence  has,  for  several  weeks,  been  maintained 
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by  a  railroad  company  along  its  right  of  way,  is  sufficient  to  justify  a  jury  ia 
finding  it  guilty  of  negligence ;  and  the  fact  that  the  plaintilTs  stock  had, 
during  all  such  time,  l^n  kept  in  a  field  adjoining  the  riffht  of  way,  without 
escaping  through  such  fence,  and  passing  upon  the  railroad  track,  is  not 
sufficient  to  excuse  the  company  from  such  neglect. 

Where  the  immediate  means  or  cause  of  such  stock  passing  over  such 
fence  and  upon  the  railroad  track  is  that,  recently  prior  thereto,  a  bosrd  or 
rail  had  become  detached  and  fallen  from  the  fence,  without  the  knowled^ 
of  the  company,  such  company  is  not  excused  from  liability,  where  there  is 
evidence  to  justify  the  jury  in  finding  that  such  special  defect  was  attribnts- 
ble  to  the  generally  defective  condition  of  the  fence. 

Where  one  of  tiie  issues  in  an  action  is  whether  a  fence  is  sufficient  to  turn 
stock,  it  is  error  to  permit  witnesses,  who  show  no  other  qualification  than 
that  they  had  seen  the  fence,  to  give  to  the  jury  their  opinions  as  to  the 
sufficiency  of  the  fence  to  turn  stock. 

Ebbob  to  the  district  court,  Seneca  county. 

The  action  below  was  broagbt  by  Peter  Schultz  against  the  Bal- 
timore &  Ohio  B.  B.  Co.,  to  recover  the  value  of  his  horse  killed 
by  the  cars  of  the  company,  upon  whose  track  it  had  passed  from 
the  plaintifi's  field,  adjoining  tne  company's  right  of  way,  through 
and  over  the  line  fence  built  by  the  company.  The  petition  alleges 
that  this  fence  was  constructed  in  a  careless  and  negligent  manner, 
and  was  defective  and  insufficient  to  turn  stock,  or  to  prevent 
domestic  animals  from  going  upon  the  i*ailroad  track ;  that  prior  to, 
and  at  the  time  of  the  accident,  this  fence  was,  through  the  negli- 
gence of  the  defendant,  in  bad  repair  and  insufficient  to  turn  stock 
and  to  prevent  domestic  animals  from  going  upon  the  i-ailroad,  all 
of  which  the  defendant  knew ;  that,  by  reason  of  such  negligence 
and  the  defective  condition  of  such  fence,  and  without  the  fault  of 
the  plaintiff,  his  horee,  on  the  tenth  of  October,  1881,  got  across, 
through  and  over  the  fence,  to  and  upon  the  track,  where  it  was 
killed  by  the  defendant's  cai*s.  A  demurrer  to  the  petition  was 
overruled. 

It  was  agreed  that  the  horse  was  of  the  value  of  $140.  The 
petition  prays  judgment  for  this  sum,  and  interest  from  October  10, 
1881.  The  petition  did  not  aver  when  either  the  milroad  or  fence 
was  constructed,  except  that  it  was  prior  to  the  accident.  From  the 
bill  of  exceptions  it  appears  that,  by  the  concession  of  the  defendant 
at  the  trial,  "  the  sole  question  for  the  jury  to  find,  upon  the  evi- 
dence adduced  upon  the  trial,  was  whether  the  company  was  liable 
to  the  plaintiff  in  damages  for  said  value  of  his  horse,  through  any 
negligence  on  account  of  defective  fence  between  the  fields  of  the 
plaintiff  and  its  right  of  way  for  its  railroad."  The  evidence  for 
plaintiff  tended  to  prove  the  fence  was  a  board  fence,  less  than  four 
feet  high  ;  that  it  was  always  poor, — ^not  sufficient  to  turn  stock, 
not  hi^  enough,  and  weak,  nails  out  in  many  places,  boards  loose 
at  one  end,  would  stand  but  little  pressure,  posts  not  large  enougb, 
cheeky,  and  could  not  hold  nails,  boards  sag  down,  lapp^  but  one 
inch  at  the  end, — ^and  had  been  in  such  a  condition  more  than  a 
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year.  The  evidence  of  the  defendant  tended  to  show  that  the 
fence  was  ^*  all  right ;"  that  the  plaintifiTs  horse  was  killed  on  the 
morning  of  the  tenth  of  October ;  that  it  had  been  put  in  the  field 
of  the  plaintiff  adjoining  the  railroad  the  evening  befoi*e. 

The  evidence  tended  stronglv  to  show  that  dnring  the  ninth,  or 
tlie  night  of  the  ninth  and  tenth,  of  October,  the  top  board  of  one 
of  the  panels  of  the  fence,  without  the  knowledge  of  the  defendant, 
became  detached  from  the  post,  leaving  the  fence  at  a  height  to 
allow  the  plaintiff's  horse  to  step  over  it,  and  that  at  this  point  the 
horse  passed  through  and  upon  the  track.     It  further  appefli*ed 
that  the  plaintiff's  stock  had  been  running  in  the  same  inclosure 
for  a  long  time  prior  to  the  accident,  and  that  none  of  them  had 
before  escaped  upon  the  track.     Upon  the  trial  witnesses  who  had 
seen  the  fence  testified,  against  the  objection  of  defendant,  to  their 
opinions  concerning  the  fence,  and  that  it  was  '^  not  a  ^ood  fence ;" 
^not  a  substantial  fence;"  not  fit  to  keep  stock  oSy^  ^^  not  suffi- 
cient to  turn  stock."    Some  of  these  witnesses  testified  to  facts 
descriptive  of  the  fence,  in  connection  with  their  opinions ;  others 
testified  to  their  opinions  simply,  without  anv  facts  upon  which 
thej  were  founded.    Many  of  the  witnesses  failed  to  qualify  them- 
selves to  ^ye  their  opinions  concerning  the  fence  beyond  the  fact 
that  they  nad  seen  it.    To  the  admission  of  this  evidence  excep- 
tions were  taken.    After  the  evidence  was  closed  the  defendant 
requested  the  court  to  charge  the  jury  as  follows :  "  If  the  defend- 
ant's fence  had,  up  to  the  night  of  the  accident  to  the  horse,  been  in 
the  same  condition  that  it  nad  been  for  some  days  or  weeks  pre- 
viously, while  the  plaintiff's  horse  was  running  in  his  field  contig- 
uous  thereto,   and  by  some  accident,   without   the  defendant's 
knowledge,  the  fence  became'  otherwise  defective,  by  which  means 
the  plaintiff's  horse  got  on  the  railroad  track  and  was  killed,  then 
in   tills  action  the  plaintiff  cannot  recover."     This  instruction 
was  refused. 

The  court  chai^d  the  jury,  among  other  things,  that  if  they 
fonnd  for  the  plaintiff  they  should  return  their  verdict  for  him  for 
the  valne  of  the  horse,  with  interest  from  the  date  of  the  accident, 
to  which  the  defendant  excepted.    Verdict  was  returned  according 
to  Chis  instruction.     Defendant's  motion  for  new  trial  was  over- 
mled,  and  judgmeut  rendered  on  the  verdict,  which  judgment  was 
afiirmed  in  the  district  court.    To  reverse  these  judgments  the 
present  proceeding  is  prosecuted. 
J^etobegin  dk  Kmgsaury  for  plaintiff  in  error. 
Geo.  £•  Seney  for  defendant  in  error. 

Owen,  J. — ^Tlie  instruction  requested  was  properly  refused. 
The  evidence  tended  to  show  that,  for  a  long  time  prior  to  the 
accident,  and  while  the  horse  was  running  in  the  adjoining  field, 


214  BALTIMOBB  AND  OHIO  B.  B.  00.  t>.  SOHULTZ. 

the  fence  was  in  a  defective,  unsubstantial  condition,  and  insniS- 
BPTCiiXDKPBCT  eient  to  tarn  stock.  The  jnry  was  at  libeitj  so  to  find. 
-immucTio*.  ^i^jg  request  called  upon  the  jury  to  say  that,  notwith- 
standing this  condition  of  the  fence,  if  '^  by  some  accident^  without 
the  defendant's  knowledge,  the  fence  became  otherwise  defectiTe, 
by  which  means  the  horse  got  upon  the  railroad  track  and  was 
killed,  then  in  this  action  the  plamtifi  cannot  recover."  The  hv- 
pothesis  of  a  sufilcient  fence  was  not  submitted  by  this  request.  It 
assumed  that  the  fence  was  defective.  The  expression  "  otherwise 
defective,"  unmistakably  referred  to  the  opening  left  by  the  top 
board  of  the  fence  becoming  detached,  recently  prior  to  the  acci- 
dent, through  which  the  horse  passed.  The  jury  was  asked  to  say 
that,  as  the  plaintiflPs  stock  haa  not  passed  over  this  fence  before 
this  accident,  though  for  a  long  time  in  the  adjoining  field,  it  was 
shown  to  be  sufficient  to  turn  stock,  so  far  as  tne  defendants  duty 
to  the  plaintiff  was  concerned,  and  that  the  special  defect  occurriiig 
without  defendant's  knowledge  it  was  not  liable. 

If  the  defendant  was  not  entitled  to  this  instruction  in  the  very 
form  in  which  it  was  requested,  there  was  no  error  in  refusing  it. 
The  jury  was  at  libertv  to  find  from  the  evidence  that  the  very 
defect,  by  reason  of  wnich  the  horse  passed  over  the  fence  and  upon 
the  track,  was  attributable  to  the  general  defective  condition  of  the 
fence.  Yet,  under  the  instruction  requested,  if  they  had  so  found, 
they  must  have  found  for  the  defendant  in  spite  of  its  neglect  to 
maintain  a  sufficient  fence.  There  is  nothing  in  this  view,  nor  in 
the  case  of  Railway  Co.  v.  Smith,  38  Ohio  St.  410,  s.  c,  13  Am.  & 
Eng.  R.  R.  Cas.  579  (which  holds  that  a  railroad  company  cannot 
escape  responsibility  for  a  defective  fence  by  showing  that  it  had  no 
notice  of  its  actual  condition),  which  would  charge  a  railroad  com- 
pany, in  the  entire  absence  of  negligence,  with  the  consequences 
of  defects  in  its  fence.  Toledo  &  wT  R.  R.  Co.  v.  Daniels,  21  Ind. 
268 ;  Chicago  &  A.  R.  R.  Co.  v.  Saunders,  85  111.  288 ;  Davis 
u  Chicago,  K.  I.  &  P.  R.  R.  Co.  40  Iowa,  292. 

The  reasoning  in  support  of  the  claim  that  the  petition  failed  to 
state  facts  sufficient  to  constitute  a  cause  of  action,  is  that  section 
^^  3324,  Rev.  Sts.,  which  required  railroad  companies  to 

TO    tSS*   of  fence  their  right  of  way,  and  gave  six  months  after  the 
BvxLDiRoraicB.  ^jQ^g^i^j^j^iQu  ^f  thclr  rsilroads  to  build  the  fences,  was 

repealed  by  an  act  which  took  eJSect  April  20,  1881 ;  that  as  the 
plaintifPs  horse  was  killed  October  10,  1881,  this  time  (six  months) 
to  railroads  completed  within  the  10  days  from  April  10th  to 
20th  was  a  vested  right,  a  pai't  of  the  contract  with  the  State,  and 
could  not  be  divested  by  tiie  repeal ;  that  for  aught  that  appears, 
the  defendant's  road  may  have  been  completed  before  Apru  20th, 
and  within  six  months  from  the  killing  of  the  plaintiff's  stock 
(October  10, 1881). 
This  view  is  untenable.    It  was  within  the  power  of  the  general 
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assembly  to  cbaD^e  or  remove  altogether  the  limitation  as  to  time 
for  the  constrnctiOD  of  fences  by  railroad  corporations.  Article 
13,  §  2,  of  onr  constitntion  ordains  that  "  corporations  may  be 
formed  under  general  laws,  but  all  such  laws  may,  from  time  to 
time,  be  altered  or  repealed,"  Railway  Co.  v.  Kailwav  Co.,  30 
Ohio  St.  604 ;  Railway  Co.  v.  Shari)e,  38  Ohio  St.  150.  tChe  effect 
of  the  repeal  of  the  six  months  limitation  was  to  subject  railroad 
corporations  to  the  obligation  of  fencing  their  tracks  without  other 
qualification  than  that  of  such  construction  of  the  enactment  as 
would  allow  them  a  reasonable  time,  after  the  change  of  the  law, 
to  build  their  fences,  and  thus  save  them  from  the  hardship  which 
this  argument  assumes.  If  such  a  state  of  facts  existed,  it  was  in- 
cumbent  on  the  coinpany  to  set  them  up  in  defence.  They  will 
Dot  be  presumed.  The  record  discloses,  however,  that  the  com- 
pany  had,  before  the  accident,  assumed  to  construct  this  fence. 
The  duty  so  assumed  should  have  been  performed  with  a  reason- 
able regard  for  the  rights  of  others  interested  in  its  construction 
and  maintenance. 

3.  There  was  no  error  in  instructing  the  jury  to  return  a  verdict 
for  the  value  of  the  plaintiff's  horse,  with  interest  from  the  date  of 
the  accident  Hogg  v.  Zanesville  Canal  Co.,  5  Ohio,  410.  daxaobs  nr. 
The  agreed  value  of  the  horse  was  $140.  The  plaintiff  SSS?  "* 
was  deprived  of  this  from  the  time  of  the  accident ;  and  for  the 
time  it  was  withheld  from  him  he  was  entitled  to  be  compensated. 
This  upon  the  assumption  of  course  that  he  was  entitled  to  re- 
cover in  the  action. 

A  more  serious  and  difficult  question  arises  upon  the  exception 
of  the  defendant  below  to  the  admission  of  the  testimony  of  non- 
experts, who  were  permitted  to  give  their  opinions  concerning  the 
enmciency  of  the  fence  in  question.  It  is  maintained  by  the  de- 
fendant tJiat  the  witnesses  should  have  been  restricted  in  their  tes- 
timony to  statements  of  facts  concerning  the  condition  of  the  fence ; 
and  that  to  the  jury  should  have  been  left  the  deter-  tbwimoht  of 
mination  of  the  sufficiency  of  the  fence,  upon  the  facts  "om-kcpbets. 
so  testified  to,  unaided  by  the  mere  opinions  of  the  witnesses  upon 
that  subject.  The  question  presented  for  our  determination  is 
whether  the  present  case  comes  within  any  of  the  exceptions  to  the 
general  rule  that  witnesses  must  testify  to  facts  and  not  opinions. 
An  examination  of  some  leading  cases  upon  this  question  will  show 
that  there  is  no  iron  rule  by  which  it  may  be  determined  when 
mere  opinions  of  witnesses  will  be  received  as  evidence,  but  that  it 
depends  chiefly  upon  the  peculiar  subject  of  investigation,  and  the 
conditions  of  each  case. 

In  Crane  v.  Northfield,  33  Vt.  126,  a  witness  was  asked  his 
opinion  whether  a  certain  bridge  or  culvert  was  safe  and  sufficient. 
The<]^nestion  was  excluded,  f  oland,  J.,  says :  "  This  was  the  very 
question  that  the  jury  were  to  try  and  decide,  and  it  does  not  ap- 
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pear  to  ns  that  there  could  be  any  difficulty  in  having  the  condi- 
tion of  tlie  culvert  so  described  to  the  jury  oy  the  witness  that  they 
would  be  just  as  capable  of  exercising^  their  judgments  and  form- 
ing a  correct  opinion  as  the  witness  himself.'^ 

Com.  V.  Sturtivant,  117  Mass.  122,  is  a  leading  case  in  thisconn- 
trv,  upon  the  authority  of  which  it  is  maintained  that  the  opinions 
of  witnesses  are  to  be  received  as  evidence.  In  this  case  a  witness, 
familiar  with  blood,  who  had  examined,  with  a  lens,  a  blood-stain 
on  a  coat,  when  it  was  fresh,  and  who  testified  to  its  appearance  at 
the  time  he  examined  it,  and  that  it  was  not  in  the  same  condition 
at  the  trial,  was  permitted  to  testify  that  its  appearance,  when  be 
examined  it,  indicated  the  direction  from  which  it  came,  and  that 
it  came  from  below  upward,  although  he  had  never  experimented 
with  blood  or  other  fluid  in  this  respect.  It  was  held  tnat  the  tes- 
timony was  properly  admitted.  Endicott,  J.,  says :  **  The  excep- 
tion to  the  general  rule  that  witnessess  cannot  give  opinions,  is  not 
confined  to  the  evidence  of  experts  testifying  on  subjects  i-equiring 
special  knowledge,  skill,  or  learning,  but  includes  the  evidence  of 
common  observers,  testifying  to  the  results  of  their  observation, 
made  at  the  time,  in  regard  to  common  appearances  or  facts,  and  a 
condition  of  things  which  c<annot  be  reproduced  and  madepsdpable 
to  a  jury.  Such  evidence  has  been  said  to  be  competent  from 
necessity,  on  the  same  ground  as  the  testimony  of  experts,  as  the 
only  method  of  proving  certain  facts  essential  to  the  proper  admin- 
istration of  justice."  It  was  assumed  in  this  case  that  the  subject- 
matter  of  the  testimony  could  not  be  reproduced  or  described  to 
the  jury  as  it  appeared  to  the  witness  at  the  time. 

In  Bliss  V.  Wiibraham,  8  Allen,  564,  it  was  held  that  the  opinion 
of  a  witness  concerning  the  safety  and  general  condition  of  a  oridge 
was  properly  excluded. 

In  Montgomery  v.  Scott,  34  Wis.  345,  one  of  the  issues  was 
whether  the  road  in  question  was  defective  at  the  time  of  the  in- 
jury. The  opinion  of  a  witness  was  asked  whether  the  road  was 
m  a  good,  passable  condition.  Cole,  J.,  says :  "  It  is  very  obvious 
that  the  question  was  properly  excluded,  since  it  was  calling  for 
the  opinion  of  the  witness  upon  the  very  issue  which  the  jury  were 
to  determine,  and  where  sncn  opinion  was  not  admissible.  If  the 
witness  knew  any  facts  relating  to  the  condition  of  the  road,  he 
should  have  stated  them,  and  left  the  jury  to  draw  their  own  con- 
clusions from  these  facts.  .  .  .  From  the  very  nature  of  the  case 
the  jury  were  quite  as  competent  to  form  a  judgment  as  to  the  suf- 
ficiency or  insufficiency  of  the  highway,  from  facts  submitted  on 
that  subject,  as  the  witnesses  could  be ;  and  it  is  very  apparent  that 
this  was  the  issue  they  were  to  try  and  determine." 

In  Kelley  v.  Fon  du  Lac,  31  Wis.  179,  the  safety  of  a  highway 
was  an  issue.  A  witness  was  permitted  to  testify  to  his  opinion 
concerning  its  safety.     This  was  held  to  be  error ;  and  that  he  could 
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testify  only  to  facts,  from  which  the  jarj  were  to  determine 
whether  the  r(Mid  was  safe.  This  case  was  followed  and  approved 
in  Griffin  v.  Willow,  43  Wis.  509. 

In  Yeerhusen  v.  Railroad  Co.  53  Wis.  689,  it  was  held  that  the 
mere  opinion  of  a  witness,  upon  the  question  whether  a  certain 
bank  ox  earth  between  defendant's  track  and  land,  occupied  by  the 
plaintiff,  was  *^  as  ffood  a  protection  against  cattle  as  a  fence  four 
and  a  half  feet  high,"  was  inadmissible.  Orton,  J.,  says :  *^An 
objection  to  the  question  was  properly  sustained.  It  asks  for  a 
mere  opinion  of  the  witness  upon  a  matter  concerning  which,  with 
the  same  knowledge  of  the  facts,  the  opinion  of  any  one  else  would 
have  as  much  weight ;  and  the  jury  should  not  be  influenced  by  the 
opinion  of  any  one  who  is  not  more  competent  to  form  one  than 
themselves,  and  they  should  be  left  free  to  form  their  own  opinion 
after  hearing  all  the  evidence.  To  extend  expert  testimony  so  far 
would  include  almost  anything  which  is  the  subject  of  common 
observation." 

In  Enright  v.  S.  &  S.  B.  R.  Co.  33  Cal.  230,  the  principal  issue 
was  the  sufficiency  of  a  fence  to  tui*n  stock.  It  was  hela :  ^^  The 
opinion  of  experts  is  not  admissible  on  the  question  of  sufficiency  of 
a  fence  to  tarn  cattle."  Schaffer,  J.,  says :  '^  The  facts  were  to  be 
testified  to  by  the  witness ;  but  the  Question  of  sufficiency  was  with 
the  jury,  ana  not  the  witness.  .  .  .  The  habits  and  instincts  of  do- 
mestic animals,  and  the  kind  of  fence  necessary  to  i*estrain  them, 
«re  80  far  matters  of  seneral  observation  and  experience  that  a  jury 
coming  from  the  booy  of  a  countj  niav  be  relied  on  to  deal  with 
questions  like  the  one  in  hand  with  all  desirable  accuracy,  though 
miaided  by  the  opinion  of  pei'sons  claimed  to  be  experts." 

In  Sowers  v.  Dukes,  8  Minn.  23  (Gil.  6),  it  was  held  that  "  the 
opinions  of  a  witness  cannot  be  received  as  evidence,  except  where 
the  question  is  one  of  science  or  skill,  or  has  reference  to  some  sub- 
ject upon  which  the  jury  are  supposed  not  to  have  the  same  degi'ee 
of  knowledge  with  the  witness."    The  issues  involved  the  suffi- 
ciency of  a  fence  to  turn  stock.    A  witness  was  asked   the  ques- 
tion :  ^^  Was  the  fence  a  proper  fence  to  turn  stock,  and  could  they 
^ly  put  their  heads  through  between  fence  and  rider  ?"    At- 
water,  J.,  delivering  the  opinion,  says :  "  We  think  the  objection 
was  well  tsdcen  and  the  question  should  have  been  excluded.  .  .  . 
In  this  case  the  question  was  not  one  in volving  or  requiring  science 
or  skill  to  arrive  at  a  just  conclusion,  nor  can  there  be  any  pre- 
sumption that  the  jury  were  not  as  competent  judges  as  to  what 
fence  was  sufficient  to  turn  stock  as  the  witness.     It.  does  not  ap- 
pear that  he  had  any  peculiar  sources  or  means  of  knowledge  on 
the  subject  which  are  not  to  be  presumed  equally  within  the  reach 
of  the  jury.     The  jury  are  to  form  opinions ;  the  witness  to  state 
facts.    The  height  of  the  fence,  the  materials  of  which  it  was  com- 
posed, its  condition  as  to  stability,  soundness,  etc.,  might  all  be  very 
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pertinent  facts  to  be  stated  to  the  jury,  upon  which  to  base  their 
judgment  as  to  the  sufficiency  of  the  fence  to  turn  stock,  or  whether 
It  was  in  compliance  with  the  contract.  Bnt  the  defendant  was 
entitled  to  the  judgment  of  the  jury  on  the  sufficiency  of  the  fence, 
and  that  judgment  could  not  rightfully  be  aided  by  the  mere  opin- 
ions of  a  witness  who,  so  far  as  appears,  had  no  means  of  informa- 
tion beyond  their  own." 

Coming  to  the  adjudications  of  this  court,  a  thoughtful  examina- 
tion will  show  them  to  be  in  entire  harmony  with  the  rule  of  the 
cases  cited. 

Clark  V.  State,  12  Ohio,  483,  was  one  of  the  pioneer  cases  hold- 
ing that  on  questions  of  insanity,  witnesses,  other  than  professional 
men,  may  state  their  opinions,  in  connection  with  the  facts  on 
which  they  are  foundea.  Ridiard,  J.,  says:  "A  careful  dail/ 
observer  of  a  person  feigning  madness  would  witness  innumer- 
able acts,  motions,  and  expressions  of  countenance  which,  with 
the  attending  incidents  and  circumstances,  conclusively  satisfy  him 
of  the  fictitious  chai*acter  of  the  malady,  but  which  he  could  never 
communicate  to  a  jury  or  a  scientific  man  so  as  to  give  them  a  fair 
conception  of  their  real  importance." 

In  The  Clipper  v.  Logan,  18  Ohio,  375,  it  was  held  that  onecon- 
versant  with  steamboats,  as  master,  engineer,  and  builder,  having 
examined  a  boat  injured  on  the  Ohio  river,  may  state,   in  connec- 
tion with  the  facts,  his  opinion  as  to  the  dii*ection  from  which  the 
boat  was  struck,  at  the  moment  of  contact.    Also,  that  any  snch 
person,  having  examined  the  injured  boat,  mav  describe  her  condi- 
tion, and  say  whether,  in   his  opinion,  she  is  worth    repairing. 
Spaulding,  J .,  says :  ^'  With  the  fullest  description  of  the  nature 
and  extent  of  the  injury,  the  triers  of  the  case,  farmers  and  me- 
chanics, perhaps  ignorant  of  such  mattere,  would  be  liable  to  err  in 
their  estimate  of  Uie  damages,  from  a  supposition  that   the  wreck 
was  susceptible  of  being  i*epaired,  and  put  to  use  for  the  purposes 
of  commelX^e.     The  opinion  of  one  conversant  with  steam  navi- 
gation, and  who  had  examined  the  shattered  vessel,  was  necessary 
to  instruct  the  minds  of  the  jury  to  enable  them  to  arrive  at  a  cor- 
rect conclusion  upon  that  suDJect."    A  case  relied  upon  to  sustain 
the  admissibility  of  the  opinions  of  witnesses  in  such  cases  is  Stewart 
V.  State,  19  Ohio,  302.    In  that  case  it  was  held  to  be   competent 
for  the  defendant  to  ask  a  witness,  who  had  seen  the  transaction  (a 
homicide),  whether,  when  the  deceased  rushed  on  him,  there  was 
time  enough  for  him  to  escape,  and  get  out  of  the  way  before  the 
deceased  rushed  on  him.    Caldwell,  J.,  says :  ^^  It  is  true,  as  a  general 
rule,  that  the  opinion  of  a  witness  cannot  be  given ;  the  witness 
relating  the  facts  from  wh|ch  the  jurv  form  their  opinion.    The 
rule,  however,  is  not  universal.    The  fact  here  sought  to  be  proved, 
to  wit,  that  the  defendant  could  not  avoid  the  conffict,  could  not  be 
well  proved  to  a  jury  by  a  statement  of  facts.  ...  A  variety  of 
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cirramstances  that  coald  only  be  perceived,  but  not  detailed,  wonld 
coD8titate  the  aggregate  from  which  the  opinion  wonld  be  formed.'^ 
See  Statet?.  Rhoads,  29  Ohio  St.  171,  where  this  case  is  distinguished. 
In  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  457,  Ranney,  J., 
tommenting  upon  apparently  conflicting  holdings  of  other  courts 
on  this  question,  says  :  ^'  In  this  conflict  of  opinion  there  is  no  re- 
Eoarceleft  but  to  return  to  the  principle  upon  which  such  evidence 
k  ever  received.  The  general  rule  certainly  is  that  facts  only  can 
be  given  in  evidence,  and  the  necessary  and  natural  deduction  from 
iLem  must  be  made  by  the  jury.  In  everything  pertaining  to  the 
ordinary  and  common  knowledge  of  mankind,  jurors  are  supposed 
to  be  competent,  and,  indeed,  peculiarly  qualified  to  determine  the 
experienced  connection  between  cause  ana  effect,  and  to  draw  the 

E roper  conclusion  from  the  facts  before  them.  If  the  answer  can 
3  given  from  ordinary  experience  and  knowledge,  the  jury  must 
Impend  to  it  unaided ;  if  the  effects  of  such  a  cause  are  only  known 
to  persons  of  skill,  and  are  to  be  determined  only  by  the  applica- 
tion of  some  principle  of  science  or  art,  such  persons  may  give  the 
results  of  their  own  investigation  and  experience  to  the  jury  in  the 
way  of  opinions,  the  better  to  enable  tnem  to  come  to  a  correct 
conclusion."' 

In  Stillwater  Turnpike  Co.  v.  Coover,  26  Ohio  St.  520,  it  was 
beld  that  in  all  actions  against  a  turnpike  company  for  injuries  oc- 
casioaed  to  the  plaintiff  by  falling  into  a  hole  or  excavation  in  its 
n)ad,  it  is  not  competent  for  witnesses  to  give  their  opinions 
as  to  whether  the   place   in   question  was  dangerous.     Welch, 
C.  J.,    says :   ^'  Whether    that  place  in  the   road  was  danger- 
ous was  a  question  for  the  jury,  and  not  for  the  witnesses.     It 
▼as  not  a  question  of  art,  nor  was  it  one  where  the  jury  could 
not  be  put  in  possession  of  all  the  facts  necessary  to  its  decision. 
The  witnesses  should  have  been  confined  to  a  statement  of  these 
facts,  and  their  opinions  should  have  been  rejected."     The  wit- 
nesees  in  this  case  were  said  to  be  in  no  sense  adepts,  and  import- 
ance seems  to  be  given  to  this  consideration  by  the  chief  justice  in 
hiB  opinion. 

These  cases  are  in  entire  harmony  with  the  numerous  cases  relied 
upon  to  support  the  testimony  given   below,  which  held  that  the 
opinions  of  non-experts  who  state,  so  far  as  practicable,  the  facts 
on  which  their  opinions  are  grounded,  will  be  received  on  ques- 
tions of  identity  as  applied  to  persons,  things,  animals,   or  hand- 
writing ;  and  of  the  size,  color,  and  weight  of  objects ;  of  time  and 
distance;  of  the  mental  state  or  condition  of  another ;  of  insanity 
and  intoxication  ;  of  the  affection  of  one  for  another ;  of  the  physi- 
cal condition  of  anotlier  as  to  health  or  sickness,  in  which  latter 
case,  however,  the  opinion  of  a  non-expert  will  not  be  heard  upon 
the  particular  disease,  or  cause  thereof ;  of  values ;  of  the  sound- 
ness of  animals;  and  of  all  subjects  where  it  is  not  practicable  nor 
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possible  to  put  the  jury  in  possession  of  all  the  primary  facts  upon 
which  the  opinions  of  the  witnesses  are  gronnded.  Com.  v.  Storti- 
vant,  supra  ;  1  Whart.  Ev.  §§  436,  513 ;  1  Greenl.  Ev.  §  440,  and 
cases  there  cited.  For  a  witness  to  undertake  to  place  before  a 
jury  all  the  facts  and  symptoms  from  which  he  had  formed  the 
opinion  that  a  person  waa  angry,  drunk,  sick,  in  love,  or  insane, 
would  be  to  abandon  himself  to  a  hopeless  attempt  at  mimiciyand 
undignified  descriptions  and  imitations,  as  ludicrous  as  they  would 
be  vain  and  unprofitable.  This  serves  to  illustrate  the  necessity  of 
the  exception  to  the  rule.  It  has  been  too  frequently  assumed, 
both  by  judges  and  text  writers,  that  there  is  a  sharp  conflict  of 
opinions  and  ad  judications  upon  this  subject.  On  the  contrary,  a 
thorough  and  careful  review  of  the  authorities  has  satisfied  the 
writer  of  the  present  opinion  that  there  is  marked  nnif ormity  in 
the  views  expressed  by  authors  and  judges  concerning  the  general 
principles  which  underlie  this  whole  subject.  The  apparent  con- 
nict  of  opinion  arises  rather  in  the  application  of  these  principles 
to  the  particular  cases  under  consideration. 

A  few  general  propositions  are  submitted,  which,  it  is  believed, 
fairly  reflect  the  current  of  authority  on  the  subject  of  the  admisei- 
bility  of  the  opinions  of  witnesses  as  evidence.  (1)  That  witnesses 
shall  testify  to  facts  and  not  opinions  is  the  general  rule.  (2)  Ex- 
ceptions to  this  rule  have  been  found  to  be,  in  some  cases,  nece^- 
jBary  to  the  due  administi*ation  of  justice.  (3)  Witnesses  shown  to 
be  learned,  skilled,  or  experienced  in  a  particular  art,  science,  trade, 
or  business  may,  in  a  proper  case,  give  their  opinions  upon  a  given 
state  of  facts.  This  exception  is  limited  to  experts.  (4)  In  mat- 
ter more  within  the  common  observation  and  experience  of  men, 
non-experts  may,  in  cases  where  it  is  not  practicaole  to  place  before 
the  jury  all  the  primary  facts  upon  which  they  are  founded,  state 
their  opinions  from  such  facts,  where  such  opinions  involve  con- 
clusions material  to  the  subject  of  inquiry.  (5)  In  such  cases  the 
witnesses  are  required,  so  far  as  may  be,  to  state  the  primary  facts 
which  support  their  opinions.  (6)  Where  it  is  practicable  to  place 
palpably  oefore  the  jury  the  facts  supporting  their  opinions,  the" 
witnesses  should  be  restricted  in  their  testimony  to  such  facts,  and 
the  jurors  left  to  form  their  opinions  from  these  facts,  unaided  by 
the  mere  opinions  of  the  witnesses.  (7)  As  the  warrant  for  the 
admission  of  the  opinions  of  witnesses  as' evidence  is  found  in  some 
exception  to  the  general  and  very  salutary  rule,  which  requires  that 
only  facts  be  stated  to  the  jury,  it  is  the  duty  of  a  reviewing  conrt 
to  see  that  the  admission  of  mere  opinions  as  evidence  was  within 
some  one  of  the  established  exceptions  to  such  general  rule;  and 
where  it  does  not  appear  upon  the  whole  recoi^d  but  that  the  jnrj 
was  equally  capable  with  the  witnesses  of  forming  an  opinion  from 
the  facts  statea,  it  is  error  to  admit  in  evidence  the  opinion  of  wit- 
nesses. 
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In  the  present  case  many  of  the  witnesses  did  not  show  them- 

EelTBS  possessed  of  any  peenliar  knowledge  of,  nor  means  of  form- 

ing  a  judgment  concerning  the  fence  in  question,  or  the  habits  of 

domestic  animals.     Testimony  was   admitted  of  mere  opinions, 

unaccompanied  by  a  statement  of  any  of  the  facts  npon  which  they 

were  founded.     The  subject  of  the  testimony  was  a  board  fence. 

So  far  as  the  record  discloses,  it  was  capable  of  such  description  as 

to  height,  kind  of  materials,  manner  of  construction,  stability,  or 

otherwise,  as  would  enable  a  jury  to  form  an  intelligent  judgment 

as  to  its  sufficiency  to  turn  stock.     For  anything  that  appears  in 

the  record,  the  jurors  were  as  familiar  with  the  habits  of  aomestie 

animals,  and  as  capable  of  forming  opinions  as  to  the  sufficiency  of 

the  fence  to  torn  stock,  as  the  witnesses  themselves.    The  witnesses 

shonld  have  been  restricted  in  their  testimony  to  the  facts,  and  the 

jury  left  free  to  form  an  opinion  upon  them,  uninfluenced  by  the 

mere  opinions  of  witnesses.    It  must  not  be  supposed  that  there  is 

any  mle  of  evidence  concerning  the  opinions  of  witnesses  which  is 

pecahar  to  fences,  highways,  bridges,  or  steamboats,  or  to  any  other 

special  subjects  of  investigation.    Where  the  facts  concerning  their 

condition  cannot  be  made  palpable  to  the  jurors,  so  that  their  means 

of  forming  opinions  are  practically  equal  to  those  of  the  witnesses, 

opinions  of  such  witnesses  may  be  received,  accompanied  by  sneh 

facts  supporting  them  as  they  may  be  able  to  place  intelligently 

before  the  jury. 

For  the  error  above  indicated  the  judgments  below  are  reversed, 
and  anew  trial  ordered. 

Admiislon  at  Evidence  of  Opinion  of  Witnesses  as  to  8ufflciency  of  Fence. 
-See  Indiana,  etc.,  R.  R  Co.  v.  Hale,  19  Am.  &  Eng.  R.  R  Oas.  562;  St. 
Louia,  etc.,  RR  Co.  v,  Ritz,  Ibid.  611. 

Want  of  Knowledge  of  Defective  Fence  by  the  Company,  No  Excusd — 
Pittsboig,  etc,  R  R  Co.  v.  Smith,  18  Am.  &  Eng.  R  R  Cas.  679. 


FoBT  Wayne,  Cinoinnati  and  Louisvillb  R  B.  Go. 

V. 

Hebbold. 

(99  Indiana  E&parU^  91.) 

Where  cattle  enter  upon  the  track  of  a  railroad  at  a  highway,  at  a  place 
▼bere  it  ii  the  duty  of  the  company  to  maintain  a  fence,  and  are  killed  or 
iQjond,  the  company  is  liable  if  there  was  no  secure  fence. 

II  the  place  is  one  that  cannot  be  fenced  without  interfering  with  the  busi- 
nesB  of  the  company  in  the  discharge  of  its  duty  to  the  public,  or  is  one 
which  cannot  be  fenced  without  interfering  with  the  use  of  a  highway,  or 
where  a  fence  would  endanger  the  safety  of  employees  in  the  management 
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and  miming  of  iU  locomotiyes  and  traina,  the  company  la  not  reqidzed  to 
fence. 

Where  cattle-guards  are  necessary  to  prevent  animals  from  entering  upon 
the  track  from  a  highway,  and  fences  cannot  be  maintained,  it  is  the  dnty  of 
the  company  to  maintain  proper  cattle-guards,  proyided  it  does  not  interfere 
with  the  duty  the  company  owes  to  the  public  and  the  safety  of  its  em- 
ployees. 

In  an  action  for  damages  for  stock  killed,  the  burden  of  showing  that  the 
place  is  one  which  cannot  be  fenced,  under  the  above  conditions,  is  upon 
the  railroad  company. 

Where,  at  a  highway  crossing,  cattle-guards  are  placed  sixty  feet  from  the 
boundary  of  the  highway,  and  it  is  not  shown  by  we  railroad  company  that 
the  guards,  if  placed  at  the  boundary  of  the  highway,  would  intenere  with 
the  use  of  the  highway  or  endanger  the  safety  of  persons  operating  or  man- 
aging the  trains,  or  would  obstruct  the  transaction  of  the  company's  buanesa, 
or  the  discharge  of  its  duty  to  the  public,  it  is  liable  imder  the  statute  for 
animals  killed  by  its  engines  or  cars,  and  which  entered  upon  its  track  from 
the  unfenced  space  between  the  highway  and  the  cattle-guards.  That  it 
would  be  difficult  or  expensive  to  enclose  is  no  excuse. 

Fbom  the  Delaware  Oii-cuit  Court. 

W.  B.  Comnbs,  B.  C.  BeU,  S.  M(yrris,  0.  J.  Lotz  and  F.  EUu 
for  appellant. 

C.  W.  Moore  and  O.  H.  Coons  for  appellee. 

Elliott,  J. — ^The  appellee  instituted  this  action  to  recover  the 
value  of  a  cow  injurea  and  a  heifer  killed  by  the  locomotive  and 
Facts.  cars  of  the  appellant.    The  action  is  founded  upon  the 

statute  making  it  the  duty  of  railroad  oompanies  to  fence  their 
roads,  and  imposing  a  liability  for  animals  killed  or  injured  because 
of  the  failure  to  perform  this  statutory  duty. 

Our  decisions  settle  some  general  principles  which  apply  to  this 
case,  and  which  it  is  proper  to  declare  at  the  outset  constitute  the 
law  governing  the  case. 

If  animals  enter  upon  the  roadway  at  a  place  where  it  was  the 
duty  of  the  railroad  company  to  f^nce,  and  are  killed  or  injured, 
the  company  is  liable  if  there  was  no  secure  fence  at 
rSSb'^oT^Sw  that  place.  Wabash,  etc.,  R.  R.  Co.  v.  Tretts,  96  Ind. 
^~'  450 ;  s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  601 ;  Lake  Erie, 

etc.,  R.  R.  Co.  V.  Kneadle,  94  Ind.  454;  s.  c,  19  Am.  &  £ug. 
R.  R.  Cas.  568 ;  Louisville,  etc.,  R.  R.  Co.  v.  Quade,  91  Ind.  295 ; 
s.  c,  19  Am.  &  Eng.  R.  R.  Cas.  595 ;  Louisville,  etc.,  R.  R.  Co.  t*. 
Overman,  88  Ind.  115 ;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  648  ;  Jef- 
ferson ville,  etc.,  R.  R.  Co.  V.  Lyon,  72  Ind.  107;  s.  c,  2  Am.  & 
Eng.  R.  R.  Cas.  648 ;  Toledo,  etc.,  R.  R.  Co.  v.  HoweU,  38  Ind.  447. 

If  the  place  is  one  that  cannot  be  fenced  without  interfering  with 
the  business  of  the  company  in  the  discharge  of  its  duty  to  the 
public,  or  if  the  place  is  one  which  cannot  be  fenced  without  inter- 
fering with  the  use  of  a  highway,  then  there  is  no  obligation  to 
fence  resting  upon  the  company.    Indiana,  etc.,  R.  R.  Co.  v.  Leak, 
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89  Ind.  596 ;  8.  c,  13  Am.  &  Eng.  B.  R  Cas.  591.  Indianapolis, 
etc,  R.  B.  Co.  V,  EinneYy  8  Ind.  402 ;  Lafayette,  etc.,  R.  R.  Co.  v. 
Shriner,  6  Ind.  141 ;  Bellefontaine  B.  B.  Co.  v.  Suman,  29  Ind.  40 ; 
Indianapolis,  etc.,  B.  B.  Co.  v.  Christj,  43  Ind.  143. 

If  the  company  cannot  fence  at  the  place  where  the  animals  en- 
tered without  endangering  the  safety  ox  the  persons  engaged  in  the 
management  and  running  of  its  locomotives  and  trains,  it  is  ab* 
solved  from  the  statutory  daty  of  fencing.  Lake  Erie,  etc.,  B.  B. 
Co.  V.  Kneadle,  siwra;  Evansville,  etc.,  B.  B.  Co.  v.  Willis,  93 
Ind.  507 ;  s.  c,  19  Am.  &  Eng.  B.  B.  Cas.  565. 

Where  cattle-guards  are  necessary  to  prevent  animals  from  enter- 
ing upon  the  roadway,  and  fences  cannot  be  built,  then  it  is  the 
duty  of  the  company  to  construct  proi>er  cattle-guards,  provided 
the  place  is  one  where,  under  the  rules  just  stated,  it  is  practicable 
to  do  80.  Wabash,  etc.,  B.  B.  Co.  v.  Tretts,  supra ;  Whitewater 
R.  R.  Co.  V.  Bridgett,  94  Ind.  216 ;  s.  c,  2  Am.  &  Eng.  B.  B.  Cas. 
443;  Qrand  Bapids,  etc.,  B.  B.  Co.  v.  Jones,  81  Ind.  523 ;  Evans- 
ville, etc,  B.  R.  Co.  V.  Barber,  74  Ind.  169 ;  s.  c,  6  Am.  &  Eng. 
R.  R.  Cas.  580 ;  Indianapolis,  etc.,  B.  B.  Co.  v.  Irish,  26  Ind.  268 ; 
Pittsburgh,  etc.,  B.  B.  Co.  v.  Ehrhart,  36  Ind.  118 ;  Indianapolis, 
etc,  R,  K.  Co.  V,  Bonnell,  42  Ind.  539 ;  Louisville,  etc.,  B.  B.  Co. 
I'.  Porter,  97  Ind.  267;  s.  c,  20  Am.  &  Eng.  B.  B.  Cas.  446. 

The  statute  does  not,  in  terms,  make  any  exceptions  to  the  duty 
to  fence,  but  the  courts  have  recognized  the  existence  of  excep- 
tions, casting,  however,  the  burden  of  showing  that  the  place  is  one 
which,  under  the  rules  stated,  cannot  be  fenced,  upon  the  railroad 
company  claiming  an  exemption  from  the  general  statutory  rule. 
Wabash,  etc.,  B.  B.  Co.  v.  Tretts,  avipra  :  Louisville,  etc.,  B.  B. 
Co.  V,  aark,  94  Ind.  Ill ;  s.  c,  19  Am.  &  Eng.  B.  B.  Cas.  623 ; 
Lake  Erie,  etc.,  B.  B.  Co.  v.  Kneadle,  94  Ind.  454 ;  s.  c,  19  Am. 
4  Eng.  B.  B.  Cas.  568 ;  Terre  Haute,  etc.,  B.  B.  Co.  v.  Penn,  90 
Ind.  284;  s.  c,  15  Am.  &  Eng.  B.  B.  Cas.  561 ;  Pittsburgh,  etc., 
R.  R.  Co.  t7.  Lauf  man,  78  Ind.  319;  Indianapolis,  etc.,  B.  B.  Co. 
«.  Thomas,  84  Ind.  194 ;  s.  c,  11  Am.  &  Eng.  B.  B.  Cas.  491 ; 
Indianapolis,  etc.,  B.  B.  Co.  v.  Lindley,  75  Ind.  426 ;  Wabash,  etc., 
R.  R.  Go.  1).  Forshee,  77  Ind.  158 ;  Ohio,  etc.,  B.  B.  Co.  v.  Bow- 
land,  50  Ind.  349. 

Where  there  is  evidence  upon  all  the  material  points  fairly  tend- 
ing to  suppoi*t  the  verdict,  it  will  not  be  disturbed. 

The  evidence  satisfactorily  shows  that  the  animals  injured  en- 
tered upon  the  railroad  at  a  point  where  it  was  not  fenced,  and 
were  struck  by  one  of  the  appellant's  locomotives,  so  that  the  only 
question  in  the  case  is  whether  the  company  has  shown,  xvidbiick. 
^7  a  preponderance  of  the  evidence,  that  the  place  was  one  which 
it  was  not  its  duty  to  fence. 

Near  the  place  where  the  animals  entered  upon  the  track,  it 
obliqnely  crosses  a  highway  known  as  the  Granville  turnpike,  and 
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crosses  it  at  very  sharp  angles,  so  that,  in  order  to  fully  pass  the 
lines  of  the  tnrnpike,  a  train  must  traverse  a  distance  of  ninety 
feet.    A  cattle-guard  was  constructed  across  the  railroad  track  at 
right  angles  ana  connected  with  a  fence,  but  this  guard  was  located 
sixty  feet  and  four  inches  north  of  the  noith  line  of  the  higbwav, 
thus  leaving  a  considerable  piece  of  ground  ^^  pocket-shaped,^'  as 
the  witnesses  described  it,  not  protected.    The  evidence  was  con- 
flicting as  to  whether  the  cattle-guard  was  or  was  not  placed  at  a 
point  where  it  would  best  keep  off  cattle,  but.  we  cannot  saj  that 
there  was  not  evidence  sustaining  the  finding  of  the  jury  upon 
this  question.    It  is  not  enough,  as  our  decisions  declare,  to  build 
fences  and  construct  cattle-guai*ds,  but  they  must  also  be  con- 
sumcBiicT  OF  structed  so  as  to  be  reasonably  well  adapted  to  keep 
ouISm.      *^*  animals  from  entering  upon  the  track.    It  is  obvious 
that  where  cattle-guards  are  improperly  constructed  or  unsuitably 
located,  the  railroad  cannot  be  said  to  be  '^  securely  fenced  in,"  and 
this  is  what  the  statute  in  expi'ess  terms  requires  of  railroad  com- 
panies.    B.  S.  1881,  sec.  4031.    It  is  no  doubt  true  that  railroad 
companies  are  not  held  to  the  exercise  of  extraordinary  diligence 
and  care,  but  they  certainly  are  held  to  the  exercise  of  ordinary 
care,  prudence,  and  diligence  in  the  location  and  construction  of 
fences  and  cattle-guards. 

We  do  not  think  the  evidence  shows  that  to  have  located  the 
cattle-guard  nearer  the  line  of  the  turnpike  would  have  endan- 
gered the  safety  of  its  a^nts  or  servants,  or  have  interfered,  in  the 
sense  intended  by  our  decisions,  with  the  transaction  of  its  busi- 
ness.    There  was  no  depot,  nor  was  there  any  switch  in  the  vicinity 
of  the  highway,  nor  any  mill  or  factory  from  which  freight  was 
received,  or  at  which  freight  was  discharged ;  all  that  the  evidence 
shows  is  that  there  was  a  nigh  way  crossing  of  a  somewhat  unusual 
character.     This  fact  does  not  authorize  the  conclusion  that  the 
company  was  not  bound  to  "  securely  fence  in"  its  track.    Some- 
thing more  than  this  must  be  shown  in  order  to  escape  the  per- 
formance of  the  statutory  duty. 

The  only  plausible  ground  upon  which  it  can  be  argued  that  the 
Bxcxpnom  as  compauy  was  not  bound  to  place  a  cattle-gnard  nearer 
mcS!!"^  ^  the  line  of  the  highway  is,  that  to  have  done  so  would 
have  made  the  use  of  the  highway  unsafe,  but  this  ground  falls 
away  when  the  evidence  is  examined.  We  agree  with  counsel 
that  the  company  had  no  right  to  place  fences  or  guards  in  such  a 
position  as  to  make  the  use  of  the  highway  dangerous.  The  ex- 
ception created  by  the  courts  respecting  highways  is,  however,  not 
to  advance  the  private  interests  of  the  company,  but  to  protect  the 
public,  Wabadi,  etc.,  R.  K.  Co.  v,  Tretts,  supra;  Indianapolis, 
etc.,  R.  R.  Co.  V.  Thomas,  84  Ind.  194 ;  s.  c,  11  Am.  &  Eng.  K. 
R.  Cas.  491 ;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Laufman,  78  Ind.  319. 
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Nor  does  the  ezoeption  operate  to  exonerate  the  company  simply 
becanae  the  place  is  difScnlt  to  fence. 

In  Indianapolis,  etc.,  B.  K.  Co.  v.  Parker,  29  Ind.  471,  it  was 
said :  '*'  The  exception  only  extends  to  places  where  it  is  unreason- 
able or  improper  that  the  road  should  be  fenced."  Nor  is  the  ex- 
ception availaole  to  the  company  upon  the  sole  ground  that  it  would 
bedi£Scult  and  expensive  to  '^securely  fence  in"  the  road.  Wab- 
ash, etc.,  S^  B.  Oo.  V.  Tretts,  supra  ;  Indianapolis,  etc.,  R.  R.  Co. 
'c,  lindley,  supra;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Lanfman,  supra; 
Pittsburgh,  etc.,  R.  R.  Co.  v>  Thomas,  sfwpra;  Ohio,  etc.,  R.  R. 
Co.  t;.  Rowland,  50  Ind.  349. 

The  appellant's  connsel  argue  that  the  company  was  exonerated 
because  it  was  not  practicable  to  build  the  cattle-guard  at  a  place 
different  from  that  selected,  but  the  broad  meaning  which  they 
aasien  to  the  word  "  practicable"  is  not  one  which  our  ^ 
cases  recognize.  It  is  the  duty  of  the  company  to  con-  ahd  placb  or 
struct  sudi  guards  wherever  needed,  except  in  the  °^*"**^^"- 
cases  which  are  recognized  as  exceptions  to  the  statutory  rule. 

A  railroad  company  is  liable  where  it  places  a  cattle-guard  at  the 
wrong  place.  Jenersonville,  etc,  R.  K.  Co.  v.  Morgan,  38  Ind. 
190.  in  ^at  case  it  was  said :  '^  We  are  also  of  the  opinion  that 
it  was  the  duty  of  the  appellant,  to  protect  itself  from  liability,  to 
have  placed  a  cattle-guard  at  tlie  north  side  of  the  Salem  road, 
and  fenced  the  road  on  either  side  north.  The  cow-gap  was  placed 
at  the  wrong  place.  It  should  have  been  at  the  intersection.  It 
beiDg  one  hundred  and  eighty  feet  north  of  the  intersection,  and 
connected  with  field  fences  on  either  side  of  the  railroad  track, 
and  there  being  nothing  at  the  intersection  to  prevent  stock  from 
goiag  on  the  track,  it  created  an  excellent  trap  for  stock." 

Counsel  say  that  the  law  does  not  require  that  a  diagonal  cattle- 
man! should  be  constructed  along  the  line  of  the  highway,  where 
the  railroad  crosses  it  obliquely,  and  refer  us  to  the  case  ox  Indian- 
apolis, etc.,  R.  R  Co.  V.  Irish,  26  Ind.  266.    That  case,  however, 
d<)e8  not  support  the  position  of  counsel,  for  there  it  appeared  that 
the  cattle-guard  could  not  have  been  differently  placed  without 
eerioufily  interfering  with  the  company  in  repairing  its  road.   That 
case  goes  further  than  any  other  case  in  our  reports,  but  it  cannot 
be  made  to  cover  the  present  without  further  extending  its  doc- 
trine, and  this  we  are  unwilling  to  do.    It  is  not  shown  that  it 
woald  have  seriouslv  interfered  with  the  work  of  repairing  the 
road  to  have  placed  tne  guard  nearer  the  line  of  the  highway. 

We  do  not  think  the  question  in  this  case  is,  whether  the  com- 
pany was  bound  to  place  a  diagonal  guard  close  along  the  line  of 
tiie  highway ;  but  tnat  the  question  is,  whether  the  cattle-guard, 
which  crosses  the  railroad  at  right  angles,  was  located  so  as  to  se- 
curely '*  fence  in  the  track."  The  jury  having  passed  upon  this 
'jaestion,  and  there  being  evidence  fully  sustaining  their  finding  on 
23  A.  ^t  £.  R.  Cas.— 16 
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this  point,  we  cannot  disturb  it    Whether  a  cattle-gnard  is  prop- 
erly located  or  not  most,  in  a  great  measare,  depend  upon  tne 
faots  of.  the  particular  case,  and  where  the  evidence  fairly  sostains 
the  verdict,  it  will  not  be  distarbed. 
Judgment  afiirmed. 
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V. 

Cookb  et  (d. 

(Adoance  Cau^  Texoi.    1885.) 

The  ruling  of  the  court  below  upon  a  motion  to  quash  the  citation  will  not 
be  considered  on  appeal,  when  it  appears  that  the  mal  was  had  at  the  second 
term  after  filing  of  the  motion. 

Where  live  stock  is  wrongfully  injured  by  a  railway  company,  the  owner 
may  recover  such  reasonable  expenses  as  were  necessarily  incurred  in  taking 
care  of  and  curing  the  injured  stock. 

Under  the  provisions  of  the  statute,  a  failure  to  fence  the  railway  is  con- 
clusiye  evidence  of  the  want  of  due  care.  If,  however,  the  road  be  fenced, 
then  the  burden  of  proving  the  want  of  due  care  rests  upon  the  plaintif  who 
seeks  to  recover  for  injuries  done  to  his  stock. 

The  provisions  of  the  statute  do  not  apply  to  such  places  as  public  neces- 
sity or  convenience  require  should  be  left  unfenced,  as  the  streets  of  a  dtjor 
town,  depots  and  contiguous  grounds,  the  crossing  of  highways,  etc 

If  there  be  a  city  ordinance  making  it  unlairfiu  for  stock  to  run  at  large 
at  the  time  and  place  where  the  injury  occurs,  the  railroad  will  only  be  liable 
for  gross  negligence. 

Appeal  from  Bexar  county. 
McZeary  <b  Ba/ma/rd  for  appellant. 
Cockey  l^erynum  <&  Frcmldm  for  appellees. 

Stayton,  J. — It  is  immaterial  what  may  have  been  the  defect  in 
the  citation,  and  what  may  have  been  the  ruling  of  the  court  on 
the  motion  to  quash  it,  for  the  motion  was  filed  September  23, 
1888,  and  the  cause  was  not  tried  until  the  second  term  thereafter. 
If  the  motion  had  been  sustained  the  cause  would  have  stood  for 
trial  at  the  term  at  which  it  was  tried,  and  even  at  the  preening 
terra,  without  further  service  of  citation ;  consequentlv  the  appel- 
lant could  not  possibly  have  suffered  any  injury  from  the  ruling  of 
the  court  even  if  erroneous.  I.  &  G.  N.  R.  R.  Co.  v.  Brett,  61 
Tex.  486. 

If  in  consequence  of  the  wrong  of  the  appellant,  the  oow  of  ap- 
pellee was  so  injured  as  to  render  it  necessarv  to  incur  expense  in 
KzpBiins  or  taking  care  of  and  curing  her,  then  the  appellant  was 
cujmo  iHJuuD  liable  for  such  reasonable  expenses  as  were  necessarily 
coTSBABLB.  Incurrcd  in  this  respect,  and  the  court  correctlj  so 
charged.    Watson  v,  Lisbon  Bridge,  14  Me.  205 ;  Gillett  v.  North- 
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era  K  B.  Corp.  8  Allen,  563 ;  2  Sedgwick  on  Mes.  of  Damgs. 
315,  note  a. 

The  court  instrncted  the  ^*ary  in  effect  that  the  appellees  were 
entitled  to  recover  damages  if  tne  animals  were  injareo  by  the  cars 
of  appellant  without  making  the  liability  of  the  appellant  in  any 
respect  to  depend  upon  whetner  the  in jnry  resulted  irom  the  neg- 
ligence of  the  appellant  or  its  employees.  The  statute  declares 
that  **  each  and  every  railroad  company  shall  be  liable  to  the  owner 
for  the  value  of  all  stock  killed  or  injured  by  the  loco-  nmuobicb- 
motives  and  ears  of  such  railroad  company  in  running  Kmwtnom 
over  their  respective  railways,  which  may  oe  recovered  nw^^m 
by  suit  before  any  court  bavins  competent  jurisdiction  fbuct?*"^"'" 
of  the  amount.  If  the  railroad  company  fence  in  their  road,  they 
shall  only  then  be  liable  in  cases  of  injury  resulting  from  the  want 
of  ordinary  care."  S.  8.  4245.  Under  the  first  subdivision  of 
this  article  the  question  of  negligence  on  the  part  of  a  railway  need 
not  be  presented  by  evidence,  for  the  law  presumes  that  it  exists  if 
the  railway  be  not  fenced,  i.e.,  that  the  failure  to  fence  is  conclu- 
sive evidence  of  the  want  of  the  exercise  of  due  care.  If,  however, 
the  road  be  fenced,  then  the  burden  of  proving  the  want  of  due 
care  rests  upon  a  plaintiff  who  sues  to  recover  for  injuries  done  to 
his  stock. 

Under  statutes  in  effect  the  same  as  in  force  in  this  State  it  has 
been  held  that  the  general  terms  used  in  such  statutes  imposing  a 
liability  on  railway  companies  for  injuries  done  to  ani-  d,;,^  to  wkkob 
mals,  unless  their  railways  are  fenced,  do  not  apply  to  »■«»"•  "«• 
such  places  as  public  necessity  or  convenience  require  should  be 
left  unfenced,  as  the  streets  of  a  city  or  town,  depot  and  contiguous 
grounds,  the  crossings  of  highways,  and  other  like  places.     Bail- 
road  Ck).  V,  Shiner,  6  Ind.  141 ;  Kailroad  Co.  v.  Bowland,  50  Ind. 
353 ;  Bailroad  Co.  v.  Kinney,  8  Ind.  402 ;  Seward  v.  The  C.  &  N. 
W.  R.  R.  Co.,  80  Iowa,  552 ;  Goward  v.  Railroad  Co.,  33  Iowa, 
387 ;  Davis  v.  Railroad  Co.,  26  Iowa,  551 ;  Railroad  Co.  v.  Lull, 
28  Mich.  510 ;  Iba  v.  Railroad  Co.,  45  Mo.  473 ;  I.  &  G.  N.  R.  R. 
Co.  V,  Lenders,  White  &  Willson's  Con.  Cases,  sec.  314 ;  I.  &  G. 
N.  K  R  Co.  V.  Smith,  Id.  sec.  844. 

This  construction  is  manifestly  correct^  and  would  be  necessary 
:o  harmonize  the  article  in  question  with  other  parts  of  the  act  of 
which  it  is  a  part,  and  with  other  statutes  in  force  in  this  State. 

Article  4170,  R.  S.,  declares  that  ^'  such  corporation  shall  have 
the  rig^ht  to  construct  across,  along,  or  upon  any  stream  of  water, 
water  course,  highways,  plank  road,  turnpike  or  canal  which  the 
route  of  said  raih^ay  shall  intersect  or  touch ;  but  such  corporation 
shall  restore  the  stream,  water  course,  street,  highway,  plank  road, 
turnpike,  or  canal  thus  intersected  or  touched,  to  its  former  state, 
or  to  sach  state  as  not  to  unnecessarily  impair  its  nsefidness ;  and 
ahall  keep  such  crossings  in  repair." 
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Any  other  constraction  wonld  make  article  4235  in  conflict  with 
articles  4362  and  4363,  and  with  article  405  of  the  Penal  Code. 

It  appears  that  the  animals  were  ininred  within  the  corporate 
limits  of  the  city  of  San  Antonio,  but  whether  this  occurred  in  finch 

Cirt  of  the  city  limits  that  it  would  have  been  impracticable  or  nn- 
wf ul  for  the  railway  company  to  fence,  is  not  conclusively  made 
to  appear  by  the  evidence.  There  is,  however,  some  evidence 
tendme  to  show  that  the  injury  was  inflicted  at  a  point  on  the  ap- 
pellanrs  railway  at  which  it  could  not  properly  have  fenced. 

The  citv  of  San  Antonio  embraces  an  area  of  thirty-six  square 
miles,  ana  the  mere  fact  that  the  railway  passes  through  the  cor- 
porate limits  of  the  city  would  of  itself  furnish  no  reason  why  ic 
should  be  relieved  from  the  responsibility  imposed  by  the  ^neral 
statute  if  the  road  be  not  fenced ;  but  the  evidence^  while  not 
being  full,  tends  to  show  that  the  injury  occurred  at  the  place 
where  the  railway  crosses  the  Fredericksburg  road.  When  an  in- 
jury such  as  is  complained  of  in  this  case  occurs  within  the  limits 
of  a  town  or  city,  it  rests  with  the  railway  companv  to  show  thai 
the  place  at  which  the  animal  entered  was  one  which  under  the  law 
it  would  not  be  permitted  to  fence.  Bailroad  Co.  t;.  Lull,  26 
Mich.  510. 

This  fact,  however,  is  one  to  be  established  like  any  other  fact, 
and  when  there  is  evidence  before  a  jury  from  which  the  inference 
may  reasonably  be  drawn  that  such  was  the  character  of  the  place, 
then  a  jury  should  not  be  instructed  to  find  for  the  plaintifiE  upon 
proof  of  the  injury,  without  reference  to  whether  the  defendant  liad 
exercised  due  care ;  for  if  the  injury  takes  place  at  a  place  where 
there  is  no  right  to  fence,  then  the  railway  company  is  liable  only 
for  a  failure  to  exercise  reasonable  care.  Davis  t;.  Kailroad  Co.,  26 
Iowa,  552.  As  there  was  evidence  from  which  the  jury  might  have 
found  that  the  animals  were  injured  at  a  place  at  which  the  ap- 
pellant was  not  required  to  fence  its  road,  it  was  error  for  the  court 
to  make  the  right  of  the  appellee  to  recover  to  depend  upon 
whether  the  animals  were  injured  by  the  train  of  appellant  with- 
out reference  to  the  degree  of  care  used. 

The  appellant  asked  several  instructions,  which  were  refused,  and 
the  rulings  in  this  respect  is  also  assigned  as  error.  The  first  in- 
KiLuaG  wRBn  stmctlou  askcd  by  the  de&ndant  was  as  follows :  '^  If 
oRTLmm.  ^jjg  jury  believe  from  the  evidence  that  the  animal? 
killed  and  injured  were  so  killed  or  injured  while  running  at  large 
within  the  city  limits,  then  the  plaintiffs  cannot  recover,  unl^ 
they  show  that  there  was  gross  negligence  on  the  part  of  the  em- 
ployees of  the  railroad  company." 

It  was  not  error  to  refuse  the  charge,  for  the  cattle  may  have 
been  lawfully  running  at  large  within  the  citv  limits,  and  injured 
at  a  place  which  mi^^ht  have  been  fenced  by  tne  appellant ;  and  if 
so,  it  was  liable  if  it  did  not  use  ordinary  care.    They  may  have 
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been  lawfully  mnnin^  at  large  when  injured,  and  if  80,  even  though 
injured  at  a  place  which  the  railway  could  not  fence,  still,  while  it 
would  not  be  liable  if  it  exercised  ordinary  care,  it  would  be  liable 
if  it  used  a  lees  d^ree  of  care — a  degree  of  care  so  slight  as  to 
amount  to  gross  neglect. 

The  thiro  instruction  asked  by  the  defendant  was  as  follows : 
''  The  jury  must  be  satisfied  that  the  cattle  were  killed  and  injured 
by  the  railroad  company's  trains  through  the  negligence  of  the  de- 
fendant's employees,  or  the  plaintiffs  cannot  recover."  For  reasons 
before  given,  this  charge  was  properly  refused. 

The  nf th  instruction  asked  by  the  defendant  was  as  follows :  ^^  If 
the  jury  believe  from  the  evidence  that  the  cattle  killed  or  injured, 
or  either  of  them,  was  on  a  public  road  or  street  of  the  city,  then 
they  cannot  find  for  the  plaintiffs  unless  they  further  believe  that 
the  employees  of  the  railroad  company  were  ^ilty  of  gross  negli- 
eeno6  in  causing  the  injuries."  This  instruction  was  properly  re- 
losed ;  for  if,  as  aforesaid,  the  cattle  were  running  at  large,  and 
were  in  a  public  road  or  street  within  the  limits  of  the  city,  which 
could  not  be  legally  fenced  by  the  appellant,  then  the  appellant 
would  be  responsible  if  it  caused  the  injury  by  failing  to  use  ordi- 
nary care ;  by  which  is  meant  such  care  as  a  prudent  man  would 
usually  exercise  under  like  circumstances.  The  charge  would  have 
relieved  the  appellant  from  liability  if  it  exercised  a  decree  of  care 
less  than  that  which  is  in  law  deemed  ordinary  care ;  while  under 
the  facts  assumed  by  the  charge,  ordinary  care  must  have  been 
used  to  relieve  the  appellant  from  liability  unless  the  animals 
were  unlawfully  on  the  track,  which  will  be  hereafter  consid- 
ered. 

Negligence  cannot  be  considered  "  gross"  unless  evidenced  by 
an  entire  failure  to  exercise  care,  or  by  the  exercise  of  so  slight  a 
degree  of  care  as  to  justify  the  belief  that  the  person  on  whom 
eare  was  incumbent  was  indifferent  to  the  interest  and  welfare  of 
others.    Sherman  &  Kedfield  on  Negligence,  18,  600. 

It  was  proved  that  an  ordinance  existed  in  the  city  of  San  An- 
tonio, at  the  time  of  the  trial,  whidi  provided  that  ^4t  shall  be  un- 
lawfal  for  horses,  mules,  jacks,  jennets,  cattle,  sheep,  goats  and 
swiue  to  run  at  large  in  the  city  of  San  Antonio."    It  does  not  ap- 
pear, however,  whether  this  ordinance  was  in  force  at  the  time  the 
animals  were  injured.    This  ordinance  having  been  offered,  the 
following  charges  were  asked  and  refused  :  ^^  The  ordinance  of  the 
city  of  &n  Antonio  (chapter  2,  section  1)  is  in  evidence  before  you, 
and  you  will  consider  this  in  connection  with  the  other  evidence 
in  making  up  your  verdict."    "If  the  jury  believe  from  the  evi- 
dence that  tne  cattle  were  killed  and  injured  while  running  at 
large  within  the  city  limits  contrary  to  law,  then  the  plaintiffs  are 
gaStj  of  contributory  negligence  in  suffering  their  cattle  to  run  at 
laive,  and  they  cannot  recover  in  this  case." 
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The  grounds  upon  which  theee  charges  were  refused  do  not  ajv- 
pear ;  and  it  may  be  that  it  was  because  there  was  no  proof  from 
which  the  jury  conld  have  found  that  the  animals  were  running  at 
large  within  the  limits  of  the  city  at  the  time  they  were  injured, 
in  violation  of  any  existing  valid  ordinance  of  the  city.  Thi& 
would  have  been  a  sufficient  reason  for  rejecting  the  charges;  for 
charges  should  not  be  given,  unless  there  be  evidence  of  uie  facte 
on  wnich  such  charges  are  based. 

In  view,  however,  of  the  future  disposition  of  the  case,  we  deem 
it  proper  to  state  the  reasons  and  rules  which  we  think  should  con- 
UAMtun  OP  trol  it.  If  a  railway  fences  its  track  it  is  not  liable  for 
"▲Bona  such  injuries  if  ordinarv  care  be  used.  If,  by  reason  of 
'^S^  the  public  character  oi  the  place,  it  cannot  be  fenoed, 
Bulb  of  law.  ^jjgjj  ^^  relieve  a  railway  company  of  liability  from  injuiy 
done  to  animals  running  at  large  at  sncn  place,  it  is  requiclite  that 
it  use  ordinary  care :  for,  in  the  absence  of  some  statute,  or  ordi- 
nance having  the  enect  of  a  statute,  it  is  not  unlawful  in  this  State 
for  the  owner  to  permit  animals  bv  their  own  volition  to  enter 
and  remain  upon  the  uninclosed  lands  of  another. 

If,  however,  there  be  a  valid  ordinance  of  a  city,  or  a  statute,  in 
force  at  the  time  and  place  where  the  injurv  occurs,  by  which  the 
running  at  large  of  animals  is  made  unlawf  m,  then  the  entry  of  the 
animals  upon  a  railway  track  or  other  uninclosed  land  is  a  trespass. 
In  such  case  a  railway  company  will  not  be  responsible  to  owners 
for  injury  done  by  its  cars  to  animals  entering  upon  its  track,  unless 
the  conduct  of  its  emuloyees  amounts  to  gross  negligence,  as  hereto- 
fore defined ;  for  unaer  such  circumstances  railway  companies  are 
entitled  to  presume  that  all  persons  will  comply  with  the  law  which 
forbids  the  owner  to  permit  his  animals  to  run  at  large ;  hence  are 
excused  from  the  exercise  of  that  care  which  will  not  be  necesearj 
if  the  owner  complies  with  the  law — are  excused  from  theexercide 
of  such  care  as  they  would  exercise  were  it  lawful  for  animals  to 
be  at  large,  and  therefore  expected  to  be  so. 

The  probability  of  danger  from  a  given  cause  must  be  consid- 
ered in  determinmg  wheuier  negligence  exists,  as  well  as  the  grade. 
"Wharton  on  Nee.  47. 

If  not  probabfe,  what  would  be  considered  a  failure  to  use  ordi- 
nary care  were  the  cause  from  which  the  danger  results  probable,  or 
reasonably  to  be  expected,  would  often  not  constitute  Diligence, 
or  if  so,  would  constitute  but  a  slight  degree  of  negligence.  The 
diligence  in  a  given  case  requireo  is  proportioned  to  the  dntj. 
Wharton,  48.  When  no  duty  exists,  but  a  slight  degree  of  care 
can  be  required. 

Common  carriers  contract  with  passengers  for  safe  carriage,  in  so 
far  as  the  same  can  be  secured  by  the  exercise  of  a  high  decree  of 
care,  and  as  railway  travel  is  surrounded  with  many  and  nrisnown 
dangers,  all  the  probabilities  of  danger  must  be  provided  against, 
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in  60  far  aB  the  exercise  of  a  high  degree  of  care,  skill  and  foresight 
can  do  so.    This  dnty  grows  ont  of  the  contract. 

When,  however,  it  is  unlawful  for  animals  to  run  at  larse,  the 
probability  is  that  thej  will  not  be  permitted  to  do  so,  for  it  may 
be  presumed  that  the  owner  will  obey  the  law,  and  thus  most  ef- 
fectually protect  his  own. 

If  in  the  absence  of  any  further  obligation  to  the  owners  of  ani- 
mals than  that  which  arises  from  the  general  obligation  to  exercise 
car€  to  avoid  a  known  or  probable  danger,  resting  upon  railway 
companies  and  persons  alike,  cattle  are  unlawfully  upon  a  railway 
track,  it  is  enough  that  the  employees  of  the  company  use  such 
care,  after  the  aanger  becomes  known,  as  a  prudent  man  would, 
under  the  same  circumstances,  to  avoid  injary. 

This  is  but,  in  effect,  the  aj^plication  of  the  well-settled  rule  that 
a  plaintiff  maj  recover,  even  if  his  own  negligence  exposed  him  to 
the  risk  of  injury,  if  the  defendant,  after  bein^  aware  of  the  dan- 
ger, failed  to  use  ordinary  care  to  avoid  the  injury.  Serg.  &  Bed. 
on  Neg.  36,  493.  When  the  danger  becomes  known,  the  failure 
to  nse  snch  care  as  a  prudent  man  would  under  the  circumstances, 
amonnts  to  indifference,  from  the  consequences  of  which  no  one 
onght  to  be  excused. 

There  are  many  cases  holding  that  I'ailway  companies  are  not  re- 
sponsible for  injnries  to  animals  unlawfully  upon  their  tracks ;  but 
we  believe  the  better  rule  to  be  that  above  stated,  which  we  under- 
stand to  be  in  harmony  with  the  former  decisions  in  this  State.  H. 
A  T.  C.  R  R  Co.  V.  Smith,  52  Tex. ;  H.  &  T.  0.  R.  R.  Co.  v. 
Sixnpkins,  54  Tex.,  618 ;  s.  c,  6  Am.  &  Eng.  K  B.  Cas.  11 ;  H. 
&  T.  C.  R.  R  Co.  V.  Richards,  59  Tex.  377 ;  s.  c,  12  Am.  &  Eng. 
R.  R  Cas.  70. 

It  is  onneoeesary  to  consider  whether  the  evidence  was  sufficient 
to  show  that  the  property  was  the  separate  property  of  Mrs.  Cocke, 
or  to  show  that  she  was  entitled  to  recover  for  labor  performed  or 
expenses  incurred  in  effecting  the  cure  of  the  injured  animal ;  for 
the  same  questions  are  not  nkely  to  arise  upon*  another  trial  at 
which  the  facts  bearing  upon  all  the  questions  in  the  case  may  be 
more  fully  developed  than  they  are  in  the  record  before  ns. 

For  the  reasons  mdicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

PiMtfRiption  of  Negliganea,  when  stock  are  killed  owing  to  failure  to 
fence.— See  Wymore  c.  nannibal,  etc.,  B.  R.  Co.,  18  Am.  &BDg.  R.  R  Cas. 
524. 
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Atohxbon,  Topbka  and  Santa  Fb  IL  R  Go. 

(Advanee  Casey  Kansa$,     1885.) 

Pablic  neoetrity  requires  that  railroad  depots,  aad  so  much  of  the  sdjoin- 
ing  grounds  and  side  tracks  as  are  reasonably  necessary  for  the  bufliiiett  of 
the  public  with  the  railroad  companT  at  the  depot,  should  be  free  of  access 
and  unobstructed  by  fences  and  cattle-guards;  and  where  fences  and  cattle- 
guards  would  interfere  with  the  public  couTenience,  or  would  hioder  or  pie- 
Tent  the  railroad  company  from  properly  serring  the  public,  the  statute  re- 
quiring the  fencing  oi  railroads  will,  to  that  extent,  be  inapplicable. 

But  no  priTate  interest,  conTenience,  or  inconvenience  on  the  part  of  the 
railroad  company  will  alone  be  sufficient  to  absolTe  it  from  fencing  its  road, 
where  the  statute  in  express  terms  requires  that  the  road  shall  be  fenced. 

Where  stock  running  at  large  go  upon  the  railroad  track  and  are  killed  by 
a  passing  train  at  a  point  where  the  railroad  company  is  not  reqfdred  to 
fence  its  road,  the  company  is  held  to  the  exercise  of  reasonable  care,  and  is 
liable  for  ordinary  negbgence.    The  mere  fact  that  the  plaintiff  in  tiua  case 

Sermitted  his  cow  to  run  at  large  does  not  constitute  sucn  negligence  as  will 
efeat  a  recovery. 

Ebbob  from  Ohaae  oonnt^. 
Madden  Bros,  for  plaintiff  in  error. 

A.  A.  Hurdy  G.  it.  Sterrey^  and  Robert  DwJiap  for  defendant 
in  error. 

Johnston,  J. — ^This  action  was  brought  by  TJ.  O.  Prickett  to  re- 
cover the  value  of  his  cow,  which  was  killed  by  a  passing  freight 
train  of  the  defendant  near  to  the  railroad  station  at  Elmdale.  The 
VAon.  cow  was  struck  and  killed  not  far  from  the  end  of  the 

siding,  which  is  used  in  connection  with  the  station,  and  is  about 
3,000  feet  long.  The  plaintiff  alleged  that  the  cow  was  killed 
throngh  the  negligence  of  the  defendant  in  operating  its  train,  and 
also  in  failing  to  inclose  its  track  with  a  lawtul  fence.  The  jury 
returaed  a  verdict  in  favor  of  the  railroad  company,  and  the 
plaintiff  is  here  alleging  error.  The  principal  objection  made  is 
against  the  charge  of  the  court.  The  fiftli  instruction  was  as 
follows : 

^^  If  yon  should  find  from  all  the  evidence  in  this  case  that  the 
defendant  had  a  station  at  Elmdale  at  the  time  this  cow  was  killed, 
which  was  used  by  the  public  as  a  railroad  station  for  receiving  and 
sending  away  freight,  and  for  getting  on  and  off  defendant's  trains;. 
and  that  it  was  necessary  for  defendant's  business  with  the  public 
that  the  defendant  should  have  a  side  track  at  such  station,  and 
that  it  did  have  a  side  track  at  such  station  at  said  time,  and  that 
this  side  track  at  such  station  was  crossed  by  one  or  more  public 
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roads  which  the  public  travelled  over ;  and  if  you  should  further 
find  that  such  siae  track  was  not  longer  than  it  was  necessary  for  it 
to  be  on  account  of  the  business  transacted  at  said  station  oy  the 
defendant ;  and  if  yon  should  further  find  that  no  portion  of  said 
side  track  could  be  inclosed  by  a  fence  without  cattle-guards  being 
bailt  across  such  side  track ;  and  if  you  should  farther  find  that, 
owing  to  the  character  of  the  business  done  at  said  station  by  the 
defendant  on  such  side  track,  that  cattle-guards  could  not  be  built 
across  any  part  of  such  side  track  without  endangering  the  lives  or 
limbs  of  such  of  defendant's  employees  as  might,  from  time  to 
time,  be  required  to  use  such  side  track  in  the  operation  of  de- 
fendant's trains  and  cars  thereon,  —-then,  and  in  such  case,  you  are 
instmcted  that  defendant  was  not  required  to  inclose  said  side 
track  or  any  portion  of  it  with  a  fence,  even  althongh  such  side 
track  might  occupy  in  length  a  greater  strip  of  land  than  would  be 
reasonably  necessary  for  the  use  of  defenaant  as  station  grounds, 
and.you  are  further  instructed  that,  in  such  case,  if  the  plaintiff's 
cow  was  killed  at  such  station  within  the  limits  occupied  by  such 
side  track,  that  then,  and  in  such  case,  the  plaintiff  cannot  recover 
in  this  action  because  of  any  failure  of  the  defendant  to  inclose 
8nch  side  track  with  a  lawful  fence." 

The  exemption  stated  in  the  latter  part  of  the  instruction,  re- 
liering  the  railroad  company  from  fencing  the  track,  is  too  broad, 
and  cannot  be  upheld.  The  statute  imposing  upon  xzospnom  mr- 
railroad  companies  the  duty  of  fencing  their  tracks  in  d»»»"«»"^^- 
terms  contains  no  exceptions.  There  is  therefore  no  exemption 
from  the  duty  imposed  by  the  terms  of  the  statute,  except  such  as 
may  arise  by  implication  from  public  necessity,  or  the  superior 
obligation  of  the  railroad  company  to  the  public  under  other 
sutQtes.  Railroad  Co.  v.  Jones,  20  Kan,  527 ;  Union  Pac.  S.  R. 
Co.  V.  Dyche,  28  Kan.  202 ;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  427 ; 
Atchison,  T.  &  S.  F.  R  R.  Co.  v.  Shaft,  19  Am.  &  Eng.  R.  R. 
Cas.  589.  In  the  latter  case  Mr.  Justice  Yalentine  stated  the  rule 
under  the  authorities  to  be — 

^  That  railroads  are  not  absolved  from  complying  with  the  ex- 
press terms  of  the  statute  requiring  them  to  inclose  their  i*oads 
with  good  and  lawful  fences,  except  where  some  paramount  inter- 
est ot  the  public  intervenes,  or  some  paramount  ooligation  or  duty 
to  the  pubfic  rests  upon  the  railroad  companies  rendering  it  im- 
proper for  them  to  lence  their  roads." 

It  has  accordingly  been  held  by  most  of  the  courts  where  the 
question  has  been  raised  that  public  necessity  requires  that  depots 
or  stations  should  be  unfencea.  It  would  seem,  too,  that  so  much 
of  the  grounds  and  side  tracks  connected  with  the  depot  ^^^^  ^^  ^^^ 
as  are  reasonably  necessary  for  the  business  of  the  public  pon  amo  wa- 
with  the  railroad  company  at  the  station  should  be  free 
of  access  and  unobstructed  by  fences  or  cattle-guards.    And  there- 
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The  gronndB  upon  which  theee  charges  were  refused  do  not  ajv- 
pear ;  and  it  may  be  that  it  was  becanse  there  was  no  proof  from 
which  the  jury  could  have  found  that  the  animals  were  running  at 
large  within  the  limits  of  the  city  at  the  time  they  were  injured, 
in  violation  of  any  existing  valid  ordinance  of  the  city.  This 
would  have  been  a  suflScient  reason  for  rejecting  the  charges;  for 
charges  should  not  be  given,  unless  there  oe  evidence  of  tue  facta 
on  wnich  such  charges  are  based. 

In  view,  however,  of  the  future  disposition  of  the  case,  we  deem 
it  proper  to  state  the  reasons  and  rules  which  we  think  should  con- 
UAMtun  OP  trol  it.  If  a  railway  fences  its  track  it  is  not  liable  for 
"▲Bimra  such  injuries  if  ordinarv  care  be  used.  If,  by  reason  of 
^™  the  public  character  oi  the  place,  it  cannot  be  fenced, 
RuLM  OF  LAW.  ^}jgjj  ^Q  relieve  a  railway  company  of  liability  from  injury 
done  to  animals  running  at  large  at  sucn  place,  it  is  requidte  that 
it  use  ordinary  care ;  for,  in  the  absence  of  some  statute,  or  ordi- 
nance having  the  effect  of  a  statute,  it  is  not  unlawful  in  this  State 
for  the  owner  to  permit  animals  by  their  own  volition  to  enter 
and  remain  upon  the  uniuclosed  lands  of  another. 

If,  however,  there  be  a  valid  ordinance  of  a  city,  or  a  statute,  in 
force  at  the  time  and  place  where  the  injury  occurs,  by  which  the 
running  at  large  of  animals  is  made  unlawful,  then  the  entry  of  the 
animals  upon  a  railway  track  or  other  unindosed  land  is  a  trespass. 
In  such  case  a  railway  company  will  not  be  responsible  to  owners 
for  injury  done  by  its  cars  to  animals  entering  upon  its  track,  unlesB 
the  conduct  of  its  emuloyees  amounts  to  gross  negligence,  as  hereto- 
fore defined ;  for  unaer  such  circumstances  railway  companies  are 
entitled  to  presume  that  all  persons  will  comply  with  the  law  which 
forbids  the  owner  to  permit  his  animals  to  run  at  large ;  hence  are 
excused  from  the  exercise  of  that  care  which  will  not  be  necessarv 
if  the  owner  complies  with  the  law — ^are  excused  frem  the  exercise 
of  such  care  as  they  would  exercise  were  it  lawful  for  animals  to 
be  at  large,  and  therefore  expected  to  be  so. 

The  probability  of  danger  ^m  a  given  cause  must  be  oonsid- 
ered  in  determining  wheuier  negligence  exists,  as  well  as  the  grade. 
"Wharton  on  Neg.  47. 

If  not  probable,  what  would  be  considered  a  failure  to  use  ordi- 
nary care  were  the  cause  from  which  the  danger  results  probable,  or 
reasonably  to  be  expected,  would  often  not  constitute  negligence, 
or  if  so,  would  constitute  but  a  slight  degree  of  negligence.  The 
diligence  in  a  given  case  requireo  is  proportioned  to  the  dntj. 
Wharton,  48.  When  no  duty  exists,  but  a  slight  degree  of  care 
can  be  required. 

Common  carriers  contract  with  passengers  for  safe  carriage,  in  so 
far  as  the  same  can  be  secured  by  the  exercise  of  a  high  d^ree  of 
care,  and  as  railway  travel  is  surrounded  with  many  and  uiucnown 
dangers,  all  the  prcbabilities  of  danger  must  be  provided  against. 
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in  so  far  as  the  exercise  of  a  high  degree  of  care,  skill  and  foresight 
can  do  so.    This  duty  grows  ont  of  the  contract. 

When,  however,  it  is  unlawful  for  animals  to  run  at  larffe,  the 
probability  is  that  thej  will  not  be  permitted  to  do  so,  for  it  may 
be  presumed  that  the  owner  will  obey  the  law,  and  thus  most  ef- 
fectually protect  his  own. 

If  in  the  absence  of  any  further  obligation  to  the  owners  of  ani- 
mals than  that  which  arises  from  the  ^neral  obligation  to  exercise 
car€  to  avoid  a  known  or  probable  danger,  resting  upon  railway 
companies  and  persons  alike,  cattle  are  unlawfully  upon  a  railway 
track,  it  is  enough  that  the  employees  of  the  company  use  such 
care,  after  the  Ganger  becomes  known,  as  a  prudent  man  would, 
under  the  same  circumstances,  to  avoid  injury. 

This  is  but,  in  effect,  the  application  of  the  well-settled  rule  that 
a  plainti^F  mav  recover,  even  if  his  own  negligence  exposed  him  to 
the  risk  of  injury,  if  the  defendant,  after  bein^  aware  of  the  dan- 
ger, failed  to  use  ordinary  care  to  avoid  the  injury.  Serg.  &  Bed. 
on  N^.  36,  493.  When  the  danger  becomes  known,  the  failure 
to  use  such  care  as  a  prudent  man  would  under  the  circumstances, 
amounts  to  indifference,  from  the  consequences  of  which  no  one 
ought  to  be  excused. 

There  are  many  cases  holding  that  railway  companies  are  not  re- 
Eponsible  for  injuries  to  animals  unlawfully  upon  their  tracks ;  but 
we  believe  tJie  better  rule  to  be  that  above  stated,  which  we  under- 
stand to  be  in  harmony  with  the  former  decisions  in  this  State.  H. 
*  T.  C.  R  R  Co.  V.  Smith,  52  Tex. ;  H.  &  T.  0.  R.  R.  Co.  v. 
Simpkins,  54  Tex.,  618 ;  s.  c,  6  Am.  &  Eng,  R.  R.  Cas.  11 ;  H. 
&  T.  C.  R.  R  Co.  V.  Richards,  59  Tex.  377 ;  s.  c,  12  Am.  &  Eng. 
R.  R.  Cas.  70. 

It  is  nnnecessary  to  consider  whether  the  evidence  was  sufficient 
to  show  that  tlie  property  was  the  separate  property  of  Mrs.  Cocke, 
or  to  show  that  she  was  entitled  to  recover  for  labor  performed  or 
expenses  incnired  in  effecting  the  cure  of  the  inj'urea  animal ;  for 
the  same  questions  are  not  Ukely  to  arise  upon'  another  trial  at 
which  the  facts  bearing  upon  all  the  questions  in  the  case  may  be 
more  fully  developed  than  they  are  in  the  i*ecord  before  us. 

For  the  reasons  mdicated,  the  j'udgment  is  reversed  and  the  cause 
remanded. 

Pnaumpftion  of  Negligsncei  when  stock  are  killed  owing  to  failure  to 
fence.— See  Wymore  e.  Hannibal,  etc.,  B.  R.  Co.,  18  Am.  &  Eng.  R.  R  Cas. 
524. 
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Pbiokbtt 
Atohxbon,  Topbka  and  Santa  Fb  IL  R.  Co. 

{Advance  Oate,  Karuoi,    1885.) 

Pablio  neoetsity  requires  that  railroad  depots,  and  so  mndi  of  the  sdjois- 
ing  grounds  and  side  tracks  as  are  reasonably  necessary  for  the  buimett  of 
the  public  with  the  railroad  companT  at  the  depot,  should  be  free  of  accen 
and  unobstructed  by  fences  and  cattle-guards ;  and  where  fences  and  cattle- 
guards  would  interfere  with  the  public  conTenience,  or  would  hinder  or  pre- 
Tent  the  railroad  company  from  properly  serring  the  public,  the  statute  re> 
quiring  the  fencing  of  railroads  will,  to  that  extent,  be  inapplicable. 

But  no  priTate  interest,  convenience,  or  inconvenience  on  the  part  of  the 
railroad  company  will  alone  be  sufficient  to  absolve  it  from  fencing  its  road, 
where  the  statute  in  express  terms  requires  that  the  road  shall  be  fenced. 

Where  stock  running  at  large  go  upon  the  railroad  track  and  are  killed  by 
a  passing  train  at  a  point  where  the  railroad  company  is  not  reqmied  to 
fence  its  road,  the  company  is  held  to  the  exercise  of  reasonable  care,  and  ii 
liable  for  ordinary  negbgence.    The  mere  fact  that  the  plaintiff  in  this  case 

Sermitted  bis  cow  to  run  at  large  does  not  constitute  sucn  n^ligence  ss  will 
efeat  a  recovery. 

Ebbob  from  Chase  oonnt^. 
Madden  Bros,  for  plaintiff  in  error. 

A.  A.  Hurdj  G.  iv.  Sterrey^  and  Robert  Dvadap  for  defendsnt 
in  error. 

Johnston,  J. — This  action  was  brought  by  IT.  O.  Prickett  to  re- 
cover the  valae  of  his  cow,  which  was  killed  by  a  passing  freight 
train  of  the  defendant  near  to  the  raib*oad  station  at  £lmaale.  The 
VAon.  cow  was  struck  and  killed  not  far  from  the  end  of  the 

siding,  which  is  used  in  connection  with  the  station,  and  is  abont 
3,000  feet  long.  The  plaintiff  alleged  that  the  cow  was  killed 
through  the  negligence  of  the  defendant  in  operating  its  train,  and 
also  in  failing  to  inclose  its  track  with  a  lawial  fence.  The  jnry 
returned  a  verdict  in  favor  of  the  railroad  company,  and  the 
plaintiff  is  here  alleging  error.  The  principal  objection  made  i$ 
against  the  charge  of  the  court.  The  fiftn  instruction  was  as 
follows : 

^'  If  yon  should  find  from  all  the  evidence  in  this  case  that  the 
defendant  had  a  station  at  Elmdale  at  the  time  this  cow  was  killed, 
which  was  nsed  by  the  public  as  a  railroad  station  for  receiving  and 
sending  away  freight,  and  for  getting  on  and  off  defendant's  trains, 
and  that  it  was  necessary  for  defendant's  business  with  the  public 
that  the  defendant  should  have  a  side  track  at  such  station,  and 
that  it  did  have  a  side  track  at  such  station  at  said  time,  and  that 
this  side  track  at  such  station  was  crossed  by  one  or  more  public 
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roads  which  the  public  travelled  over ;  and  if  joa  should  further 
find  that  ench  sioe  track  was  not  longer  than  it  was  necessary  for  it 
to  be  on  account  of  the  businees  transacted  at  said  station  by  the 
defendant ;  and  if  yon  should  further  find  that  no  portion  of  said 
side  track  could  be  inclosed  by  a  fence  without  cattle-guards  being 
bailt  across  such  side  track ;  and  if  you  should  f tirther  find  that, 
owing  to  the  character  of  the  business  done  at  said  station  by  the 
defendant  on  such  side  track,  that  cattle-gnards  could  not  be  built 
across  any  part  of  such  side  track  without  endangering  the  lives  or 
limbs  of  such  of  defendant's  employees  as  might,  from  time  to 
time,  be  required  to  use  such  side  track  in  the  operation  of  de- 
fendant's trains  and  cars  thereon,  ^then,  and  in  such  case,  you  are 
instracted  that  defendant  was  not  required  to  inclose  said  side 
track  or  any  portion  of  it  with  a  fence,  even  althongh  such  side 
track  mi^ht  occupy  in  length  a  greater  strip  of  land  than  would  be 
reasonably  necessary  for  the  use  of  defenaant  as  station  grounds, 
and  you  are  further  instructed  that,  in  such  case,  if  the  plaintiff's 
cow  was  killed  at  such  station  within  the  limits  occupied  by  such 
side  track,  that  then,  and  in  snch  case,  the  plaintiff  cannot  recover 
iu  this  action  because  of  any  failure  of  the  defendant  to  inclose 
andi  side  track  with  a  lawful  fence." 

The  exemption  stated  in  the  latter  part  of  the  instruction,  re- 
lieving the  railroad  company  from  fencing  the  track,  is  too  broad, 
and  cannot  be  upheld.  The  statute  imposing  upon  mzaamom  mr. 
railroad  companies  the  duty  of  fencing  their  tracks  in  '>«e»«c««^^- 
tenns  contains  no  exceptions.  There  is  therefore  no  exemption 
from  the  duty  imposed  by  the  terms  of  the  statute,  except  such  as 
may  arise  by  implication  from  public  necessity,  or  the  superior 
obligation  of  the  railroad  company  to  the  pnblic  under  other 
sutQtes.  Railroad  Co.  v.  Jones,  20  Kan.  527 ;  Union  Pac.  R.  R. 
Co.  V.  Dyche,  28  Kan.  202 ;  s.  c,  11  Am.  &  Eng.  R.  R.  Gas.  427 ; 
Atchison,  T.  &  S.  F.  R.  R.  Co.  v.  Shaft,  19  Am.  &  Eng.  R.  R. 
Cas.  529.  In  the  latter  case  Mr.  Justice  Yalentine  stated  the  rule 
under  the  authorities  to  be — 

'^  That  railroads  are  not  absolved  from  complying  with  the  ex- 
press terms  of  the  statute  requiring  them  to  inclose  their  roads 
w^ith  good  and  lawful  fences,  except  where  some  paramount  inter- 
est 01  the  public  intervenes,  or  some  paramount  ooligation  or  duty 
to  the  public  rests  noon  the  railroad  companies  rendering  it  im. 
proper  for  them  to  lence  their  roads." 

It  has  accordingly  been  held  by  most  of  the  courts  where  the 
question  has  been  raised  that  public  necessity  requires  that  depots 
or  stations  should  be  nnfencea.  It  would  seem,  too,  that  so  much 
of  the  grounds  and  side  tracks  connected  with  the  depot  ^^^^  ^^  ^^ 
as  are  reasonably  necessary  for  the  business  of  the  public  ron  ahd  sta- 
with  the  railroad  company  at  the  station  should  he  free  "^"^ 
of  access  and  unobstructed  by  fences  or  cattle-guards.    And  there- 
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fore  where  fences  and  cattle-ffnarde  would  interfere  with  the  public 
convenience,  or  woald  hinder  or  prevent  the  raih'oad  company 
from  properly  serving  the  public,  the  statute  requiring  the  fencing 
of  railroads  will,  to  that  extent,  be  inapplicable.  See  the  numer- 
ous cases  cited  upon  this  point  in  the  case  of  Atchison,  T.  &  S.  F. 
R.  R.  Co.  V.  Shaft,  9V/pra.  But  in  the  instruction  quoted  the 
judge  of  the  district  court  did  not  limit  the  exemption  to  public 
necessity  or  convenience.  His  decision  would  relieve  the  com- 
pany from  fencing  the  track  where  the  fences  would  interfere  with 
the  interest  or  convenience  of  the  company.  And  it  further  im- 
plies that  a  greater  quantity  of  land  than  is  necessary  in  the 
transaction  of  its  business  vnth  the  public  may  be  left  unfenced. 
This  ruling  is  in  conflict  with  the  views  herein  expi'essed,  and  with 
the  decision  of  the  court  in  the  case  of  Atchison,  T.  &  8.  F.  E. 

B.  Co.  V,  Shaft,  supra^  and  must  be  held  erroneous. 

Another  objection  is  made  by  the  plaintiff  to  that  part  of  the 
charge  of  the  court  in  which  the  jury  were  instructed  that  if  the 
cow  went  upon  the  track  and  was  killed,  at  a  point  where  the 

ponrrorBiiTBT  '**^^^*^*^  track  is  uot  required  to  be  fenced,  they  could 
or^^^nuTov  uot  find  for  the  plaintis,  unless  there  was  gross  n^li* 
gence  on  the  part  of  the  defendant,  or  its  employees, 
which  resulted  in  the  killing  of  the  cow.  This  was  eiTor.  It  is 
true,  the  plaintiff  in  this  case  permitted  his  cow  to  run  at  l^u^ 
but  under  the  circumstances  stated,  and  within  the  decisions  of  wis 
court,  the  railroad  company  is  held  to  the  exercise  of  reasonable 
care,  and  is  liable  for  ordinary  negligence,  and  the  mere  fact  that 
the  plaintiff  permitted  his  stock  to  run  at  large  does  not  constitute 
such  negligence  as  will  defeat  a  recovery.  Atchison,  T.  &  S.  F. 
R.  R.  Co.  V,  Shaft,  mpra;  Missouri  Pac.  R.  R.  Co.  v.  Wilson.  2S 
Kan.  637 ;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  447 ;  St.  Joseph  &  D. 

C.  R.  R.  Co.  v.  Grover,  11  Kan.  802;  Smith  v,  Chicago,  R.  I.  & 
P.  R.  R.  Co.,  34  Iowa,  506 ;  Davis  v.  Burlington  &  M.  K.  R.  Co.. 
26  Iowa,  549 ;  Flint  &  P.  M.  R.  R.  Co.  v.  Lull,  28  Mich.  511 ; 
Ewing  V.  Chicago  &  A.  R.  R.  Co.,  72  111.  25 ;  Bellefontaine  R.  R. 
Co.  v.  Reed,  33  Ipd.  476 ;  Kerwhaker  i).  Cleveland,  C.  &  C.  R 
R  Co.,  3  Ohio  St.  172 ;  Cressley  t?.  Northern  R.  R.  Corp.  15  Am. 
&  Eng.  R.  R.  Cas.  540,  and  note,  544. 

No  reversible  error  is  seen  in  the  rnlinfi:8  of  the  court  upon  the 
admission  of  testimonv,  but  on  account  of  the  errors  pointed  out 
the  judgment  of  the  district  court  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

All  the  justices  concurring. 

Duty  of  Railway  Company  to  Fence  Track  at  Depot,  8hopt|  etc. — II  nil- 
road  company  is  not  required  to  fence  its  track  in  the  immeaiate  vicinity  of 
its  engine  house,  machine  shops,  car  house,  wood  yard,  etc.,  and  is,  Uiere* 
fore,  not  liable  for  stock  killea  by  it  in  such  places,  unless  there  be  wilful 
negUgenoe  proved.    A  multitude  of  authorities  sustain  this  rule.     Indiiina]K 
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oils,  etc.,  R.  R  Co.  v.  Oestel,  20  lad.  231*;  Indianapolis,  etc.,  R  R  Co.  «. 
Craadall,  58  Ind.  865;  Jefferaonville,  etc.,  R  R  Co.  v.  Beatty,  86  Ind.  16; 
Pittsburg,  etc.,  R  R  Co.  o.  Bowyer,  45  Ind.  496;  Flint,  etc.,  R  R  Co.  «» 
Lall,  38  Mich.  510;  Blair  o.  Milwaukee,  etc.,  R.  R.  Co.,  20  Wis.  254;  Swear- 
ingen  «.  Ifisaouri,  etc.,  R  B.  Co.,  64  Mo.  78;  Morris  «.  St.  Louis,  etc.,  R.  R. 
Co.,  58  Mo.  78;  Durand  v,  Chicago,  etc.,  R  R.  Co.  26  Iowa,  559;  Oomstock 
r.  Bes  Moines,  etc.,  R.  R  Co.,  82  Iowa,  876 ;  Cole  v.  Chicago,  etc.,  R.  R. 
Ck).,  88  Iowa,  811 ;  Munger  v.  Tonawanda,  etc.,  R  R  Co.,  4  N.  T.  849;  To- 
ledo, etc.,  R.  R.  Co.  V.  Chapin,  66  III.  504;  Indianapolis,  etc.,  R  R.  Co.  «. 
CbrUty,  43  Ind.  148;  Chicago,  etc.,  R  R  Co.  v.  Campbell,  47  Mich.  265; 
Robertson  «.  Atlantic,  etc.,  R.  R  Co.,  64  Mo.  412;  Flattes  v.  Chicago,  etc., 
R  R.  Co.,  85  Iowa,  191 ;  CleTeland  v.  R  R  Co.,  85  Iowa,  220 ;  Eyser  v,  Ean- 
ns  City,  etc.,  R  R  Co.,  56  Iowa,  207;  Latty  v.  Burlington,  etc.,  R.  R  Co., 
88  Iowa,  250.  So  where  it  is  impossible  to  fence  both  sides  of  the  track. 
Indiana,  etc.,  R.  R  Co.  «.  Leak,  89  Ind.  596 ;  or  where  a  fence  would  inter- 
fere with  the  bosiness  of  an  adjacent  proprietor  of  a  hay  press,  saw  mill,  or 
other  worka.  Ohio,  etc.,  R  R  Co.  v.  Rowland,  50  Ind.  849,  51  Ind.  285; 
Indianapolis,  etc.,  R  R  Co.  v.  Kinney,  8  Ind.  402.  Where  there  is  a  natural 
obstacle,  as,  for  example,  a  high  bluff,  hedge,  ditch,  etc.,  that  furnishes  a  se> 
cority  as  ef[ectual  as  the  fence  prescribed  by  statute  would  supply,  the  com- 
pany need  not  fence.    Hilliard  v,  Chicago,  etc.,  R.  R.  Co.,  87  Iowa,  442. 

In  Iowa,  under  a  statute  prohibiting  the  running  of  trains  upon  depot 
grounds  at  a  rate  of  speed  greater  than  eight  miles  an  hour,  the  company  ia 
ield  liable  for  cattle  killed  on  such  grounds  by  a  faster  train.  Monahan  «. 
Keokuk,  etc.,  R  R  Co.,  45  Iowa,  528.  This  statute  has  no  application  out- 
lide  the  groondp,  and  the  plaintiff  has  the  burden  of  showing  a  higher  rate 
of  speed  th»)  that  allowed  by  statute.  Plaster  v,  Illinois  Cent.  R.  R.  Co., 
35  Iowa,  649. 

For  the  purpose  of  showing  that  the  railroad  company  regarded  a  fence 
w  necessary  at  the  point  in  question,  it  may  be  shown  that  after  the  accident 
the  company  built  a  fence  there.  Toledo,  etc.,  R  R.  Co. «.  Owen,  48  Ind.  405. 

Statute  Requiring  Fencing  of  Railroads  not  applicable  to  Station  Grounds^ 
Bchoolinff  9.  St.  Louis,  etc.,  R.  R  Co.,  18  Am.  &  Eng.  R  R  Cas.  586; 
etc^  R  R  Co.  e.  Shaft,  19  Id.  529,  and  note. 
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V. 

OmoAoo,  Book  Island  akd  Paoifio  R.  K.  Go. 

(Adtfanee  Ooie,  Iowa,    June  12,  1885.) 

Where  a  railroad  company  has  constructed  a  fence,  gates,  crossing,  and 
cattle-giiardB,  it  will  be  presumed  that  it  did  so  on  the  request  of  the  land- 
ownera,  and  after  their  construction  will  be  bound  to  keep  them  in  sufficient 
repair  to  accomplish  the  purpose  for  which  they  were  intended. 

Appeal  from  Mahaska  District  Court. 

Action  to  recover  for  cattle  killed  by  one  of  defendant's  trains* 
Trial  bj  jnry ;  verdict  for  defendant ;  and  the  pIainti£E  appeals. 
JScUon  df  McCoy  for  appellant. 
L.  C*  JSlanchara  for  appellee. 

Sekvxbs,  J. — The  plaintiff  owns  the  land  on  both  sides  of  the 
track,  and  it  was  fenced.    There  was  a  farm-crossing,  cattle-guards. 
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and  gates  for  the  accommodation  of  the  plaintiff.  The  fence  and 
gates  were  properly  constructed,  and  so  were  the  cattle-guards. 
VAcn.  There  was  a  fence  extending  from  the  main  fence  to 

the  track  or  cattle-guards.  The  evidence  tended  to  show  that  one 
of  the  gates  was  left  open  by  some  one  passing  through  it,  or  it 
became  open  in  some  way,  or  for  some  cause  uuKnown,  during  the 
night-time,  and  the  cattle  passed  through  and  across  the  track  and 
got  thereon,  because  the  lence  extendmg  from  the  main  fence  to 
the  track  was  out  of  repair.  Upon  motion  of  the  defendant  the 
court  directed  the  jury  to  find  for  the  defendant. 

Upon  the  part  of  the  appellee  it  is  contended  that  the  defend- 
ant  was  not  bound  to  construct  and  maintain  ibhe  crossing  and  cattle- 
guard,  because  there  was  no  evidence  showing  that  the  defendant 
had  been  requested  to  do  so.  The  statute  so  provides 
SSS^wARiT  and  it  has  been  so  held.  Code,  §  1268;  Henderson 
V.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  48  Iowa,  216.  But 
the  defendant  undertook  and  did  construct  the  fence,  gates,  cross- 
ing, and  cattle-guards,  and  we  think  a  request  should  be  presumed. 
Besides  this,  having  constructed  such  appliances,  we  think  it  was 
bound  either  to  remove  them,  or  keep  and  maintain  them  in  suffi- 
cient repair  to  accomplish  the  purposes  for  which  they  were  intended. 

It  may  be  conceded  that  the  defendant  had  the  right  to  construct 
the  gate  at  the  place  it  did,  but  it  was  also  bound  to  construct  ^'  a 
cattle-guard  and  one  causeway  or  other  adequate  means  of  cross- 
ing." Code,  §  1268.  A  cattle-guard  without  a  fence  therefrom 
to  the  main  fence,  would  not  prevent  stock  from  getting  on  the 
track  if  the  gate  was  accidentally  left  open,  and  this  seems  to  have 
been  the  conclusion  reached  by  the  defendant,  for  it  did  erect  snah 
a  fence,  but  permitted  it  to  become  out  of  repair ;  and  because  of 
this  fact,  as  the  evidence  tended  to  show, .  the  cattle  got  on  the 
track.  The  plaintiff  had  no  right  to  construct  such  cross-fence  or 
to  repair  it,  for  the  reason  that  he  had  no  right  to  enter  upon 
the  defendant's  right  of  way  for  such  a  purpose.  Downing 
1).  Chicago,  R.  I.  &  P.  R.  R.  Co.,  43  Iowa,  96 ;  Raridon  v.  Central 
Iowa  R.  R.  Co.,  22  N.  W.  Rep.  909. 

It  is  said  that  the  defendant  maintained  another  crossing  on  the 
plaintiff's  land,  and  that  in  doing  this  it  did  all  it  was  bound  to  do 
under  the  statute.  This,  we  think,  is  immaterial.  S  it  undertook, 
at  plaintiff's  request,  or  on  its  own  motion,  to  construct  two  or  more 
crossings  and  cattle-guards,  it  must  keep  them  all  in  sufficient  repair 
to  accomplish  the  purpose  for  which  they  were  intended.  We 
think  the  couil;  erred  in  directing  the  jury  to  find  for  the  defendant. 

Reversed. 

Obligation  of  Company  to  Keep  Fences,  Cattle  Quardt,  etc.,  in  Repair. — 
See  following  cases  and  notes  thereto:  Fritz  v.  KanBas  City,  etc.,  R.  R.  Co., 
18  Am.  &  Eng.  R.  R.  Cas.  668;  Hannibal,  etc.,  R.  R.Co.  v,  Rutledge,  19  lb. 
669;  Hayt  v,  Detroit,  etc.,  R.  R.  Co.,  lb.  627. 


CATTLE  KILLXD—lfBGLiaEKOS—EyiDENOS— SIGNALS.  237 


Eak8As  Out,  Ft.  Scott  Aim  Gulf  B.  R  Go. 

V. 

Lane. 
{Adoanee  Ooie^  Kcomom.    Jui/y  9,  1885.) 

In  this  action,  which  is  brought  to  recoTer  damages  against  the  railroad 
company  for  the  negligent  killing  of  stock,  where  the  railroad  crosses  a  pub- 
lic highway,  the  testimony  is  examined,  and  hdd  to  be  sufficient  to  sustain 
the  Terdict  and  judgment. 

An  instruction  ffiyen  by  the  court  *'  that  if  the  jury  believe  the  train  which 
killed  the  plaintiS^s  cows  could  not  have  been  stopped  after  the  engineer 
saw  the  cows  on  the  track,  and  before  they  were  struck,  you  will  find  for  the 
defendant:  provided,  the  jury  beUeve  from  the  evidence  the  engineer  in 
charg&of  said  train  used  ordinary  diligence,  as  herein. explained, ''-^k«2(2,  not 
erroneous. 

Where  an  instruction  is  ^ven  that  is  really  in  the  interest  of,  and  not 
prejudicial  to,  the  plaintiff  in  error,  he  is  npt  in  a  position  to  complain 
thereof 

A  refusal  to  charffe  the  jury  that  the  evidence  of  the  plaintiff  in  regard  to 
sounding  the  whistle  and  ringing  the  bell  of  the  locomotive  was  of  a  nega- 
tive character,  while  that  of  the  defendant  was  positive,  and  that  the  law 
esteems  the  latter  class  of  evidence  more  highly  and  of  more  value  than  the 
former,  was  not  error,  because  it  ignored  all  modifying  circumstances,  and 
assumed  that  there  was  no  positive  evidence  of  the  alleged  si^al  given  in 
behalf  of  plaintiff,  whereas  it  appears  that  positive  testimony  with  reference 
thereto  had  been  offered  by  him. 

As  a  general  rule,  the  testimony  of  one  who  swears  positively  that  a  loco- 
motive whistle  was  sounded  is  of  much  greater  value  than  the  statement  of  a 
witness  that  he  did  not  hear  it  sounded.  Such  negative  testimony  by  a  wit- 
ness who  was  not  givinff  heed  to  the  passing  4ocomotive,  or  the  sounding  of 
the  whistle  thereon,  and  who  is  accustomed  to  the  frequent  sounding  of  the 
same,  is  ordinarily  entitled  to  but  little  weight. 

£bbob  from  Miami  County. 

WaJlaoe  Pratt  and  Blair  <b  Perry  for  plaintifE  in  error. 

Beeson  dk  Baker  for  defendant  in  error. 

Johnston,  J. — This  action  was  brought  by  George  W.  Lane 
against  the  Kansas  City,  Fort  Soott  &  Gulf  R.  B.  Co.,  to  recover 
damages  for  the  alleged  negligent  killing  of  two  cows,  belonging 
to  the  plaintiflf  on  the  eighth  day  of  December,  1882,  at  a  point 
near  the  city  of  Paola,  in  Miami  county,  where  the  de-  FActa. 

fondant's  railroad  crosses  a  public  highway.    It  was  alleged  by  the 

1>laintifi  that  the  cows  were  struck  and  killed  by  the  defendant's 
ocomotive  and  passenger  train,  which  was  goinj?  north  at  a  high 
rate  of  speed,  and  that  the  railroad  track  for  a  distance  of  80  rods 
south  of  the  point  of  crossing  this  highway  is  nearly  straight  and 
level,  so  that  any  obstacle  upon  the  track  could  have  been  readily 
seen  by  the  persons  in  charge  of  the  locomotive.  But  it  is  charged 
that,  on  approaching  the  highway  crossing,  the  employees  of  the 
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defendant  failed  to  blow  the  locomotive  whistle,  as  is  reqniied  to 
be  done,  and  failed  to  ring  the  bell,  or  give  any  signal  whate?er  of 
their  approach.  And  the  plaintiff  charges  that  the  killipg  of  the 
«ows  was  the  result  of  the  recklessness  and  negligent  management 
of  the  locomotive  and  train.  The  plaintiff  nirther  charges  tbat 
defendant  skinned  the  two  cows  and  appropriated  their  hides  to  its 
•own  use. 

The  defendant  denied  that  it  negligently  and  carelessly  killed 
the  cows,  but  admitted  the  taking  ox  the  hides,  and  offered  to  god- 
fess  judgment  for  their  value.     A  trial  was  had  at  the  May  term, 
1883,  of  the  district  court  of  that  county,  and  ti  judgment  rendered 
in  favor  of  the  plaintiff  for  the  value  oi  the  hides  only,  and  there- 
npon  the  plaintiff  prosecuted  a  petition  in  error  in  this  oonrt  to 
reverse  that  judgment,  and  at  the  January  term,  1884,  of  this 
court,  the  judgmeut  was  reversed,  and  the  cause  remanded  for 
a  new  trial.     Lane  v.  Kansas  City,  Ft.  S.  &  G.  R.  R.  Co.,  SI  Kan. 
525 ;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  526.    Upon  the  second  trial, 
which  was  before  the  court  and  a  jury,  it  was  admitted  by  the  de- 
fendant that  the  plaintiff  was  the  owner  of  the  cows  at  the  time 
they  were  killed,  and  that  they  were  of  the  value  of  $100,  as 
claimed  by  the  plaintiff ;  and  also  that  the  cows  were  killed  by  the 
•defendant's  engine  and  train  of  cars  at  the  time  and  place  stated 
by  plaintiff,  but  not  negligently.     The  verdict  and  judgment  were 
in  favor  of  the  plaintiff  for  the  agreed  value  of  the  cows,  and  the 
defendant  now  comes  here  alleging  error.    The  assignments  of 
error  assail  the  rulings  of  the  court  in  giving  and  refusing  instrnc- 
tions,  in  the  admission  of  testimony,  and  in  overruling  the  motion 
for  a  new  trial. 

1.  The  court  in  its  third  instruction  told  the  jury,  among  other 
things,  that — 

"  In  cases  of  apprehended  danger  it  is  the  dut^  of  persons  in 
charge  of  a  running  train,  on  approaching  the  crossing  oi  a  public 
highway,  to  take  such  precautions  as  reasonable  care  would  su^^t^ 
ABsamsQ  FACT  taking  into  consideration  the  safety  of  its  patrons  and 
aowTKucnoH.  pagaeugers  using  and  riding  on  the  train,  and  if,  in  the 
exercise  of  such  precaution  and  care,  in  the  judgment  of  the  en- 
gineer in  charge  of  the  train,  there  was  greater  danger  to  the  train 
and  its  passengera  in  attempting  to  stop  it  after  he  aid  see  or  conld 
have  seen  the  cows  on  the  track,  he  would  be  justified  in  keeping 
on,  although  he  may  have  knocked  the  cows  from  the  track;  and 
whether  such  necessity  existed  or  not  must  be  determined  by  the 
jury  from  all  the  facts  and  circumstances  of  the  case,  as  shown  by 
the  evidence  on  the  trial." 

It  is  objected  that  this  instruction  assumed  that  there  was  appre- 
hended danger  when  the  train  was  approaching  the  crofising  where 
the  cows  were  killed,  and  is  therefore  misleading.  It  is  not,  we 
think,  open  to  the  criticism  made.    The  court  does  not  therm 
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intimate  an  opinion  that  danger  existed,  or  that  it  was  apprehended 
by  the  engineer,  but  the  instruction  was  obvionsly  founded  upon  the 
elaim  made  and  the  testimony  offered  on  the  part  of  the  I'ailroad 
company.  The  engineer  in  charge  of  the  locomotive  testified  that 
he  did  not  reverse  tne  engine  after  seeing  the  cows  upon  the  track ; 
that  the  cows  were  not  seen  by  him  untu  he  was  witliin  about  150 
yards  of  the  crossing ;  that  tne  train  was  running  at  the  rate  of 
about  40  miles  an  hour,  and  there  would  have  been  great  danger 
in  stopping  the  train  by  reversing  the  engine,  as  it  probably  would 
have  thrown  the  train  off  of  the  track.  It  will  therefore  be  seen  that 
the  instruction  was  really  in  the  interest  of  and  beneficial  to  the 
defendant,  and  the  defendant,  at  least,  has  no  reason  to  complain 
of  being  prejudiced  by  it. 
2.  The  court  instructed  the  jury  as  follows : 
^^8)  If  the  jury  believe  the  train  which  killed  the  plaintiff's 
cows  could  not  have  been  stopped  after  the  en^neer  i>iauoBHos  to 
saw  the  cows  on  the  track,  before  they  were  struck,  yon  cItSb."**^"* 
will  find  for  the  defendant:  provided,  the  jury  believe  from  the 
evidence  the  engineer  in  charge  of  said  train  used  ordinary  dili- 
gence, as  herein  explained." 

The  defendant  insists  that  this  instruction  should  not  have  been 
limited  by  the  proviso.    We  think  that  without  the  proviso  the 
instruction  would  have  been  erroneous,  as  it  would  nave  taken 
from  the  jury  all  inquiry  into  the  conduct  of  the  engineer  as  to  the 
proper  care  and  dilijzence  required  of  him  prior  to  the  time  when 
ne  claims  to  have  first  seen  the  cows.     The  statute  imposed  the 
daty  of  sounding  the  whistle  three  times,  at  least  80  rods  from  the 
eroflsing.    It  was  further  his   duty  to  be  upon  the  lookout  for 
obBtmctions  on  the  track,  and,  if   anywhere  seen,  to  give  such 
signals  as  the  circumstances  of  the  case  required.    If  the  proviso 
had  been  eliminated  from  the  instruction,  as  desired  by  the  de- 
fendant, it  would  have  relieved  the  engineer  from  exercising  these 
acts  of  precaution  and  care.    The  objections,  therefore,  to  this  in- 
€tmction,  as  well  as  the  ninth,  are  not  well  founded. 

3.  £rror  is  assigned  on  the  refusal  of  the  court  to  give  the 
second  and  third  instructions  re<]|uired  by  the  defendant,  both  of 
which  relate  to  contributory  negligence.  This  objection  is  met  by 
the  fact  that  the  rules  respecting  the  degree  of  care  and  diligence 
rcqaired  of  the  plaintiff  and  applicable  to  the  facts  in  ooktributobt 
the  case,  were  fairly  and  fully  stated  by  the  conrt  in  its  Su^o'^tooc 
general  chai^.  Not  only  this,  but  in  the  second  in-  ""^ra^c^ 
stroction  requested  the  court  was  asked,  in  effect,  to  direct  the 
jury  that,  if  the  plaintiff  drove  his  stock  upon  or  near  the  track 
where  trains  were  likely  to  be  approaching,  ne  could  not  recover. 
Whether  there  is  danger  or  negligence  in  driving  stock  near  to  a 
railroad  track  depends  upon  circumstances,  and  is  a  question  to  be 
determined  by  the  jury  after  learning  what  the  circumstances  are. 
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April,  1882,  at  or  near  a  place  called  "  Payne's  Crossing,"  in  the 
faoh.  town  of  Batavia,  in  Branch  county.     The  action  is 

based  upon  that  part  of  How.  St.  §  8837,  relating  to  cattle-guards, 
reading  as  follows :  ^'  Every  railroad  company  •  .  .  shall  erect  and 
maintain  fences  on  the  sides  of  their  respective  roads  of  the  height 
and  strength  of  a  division  fence  required  by  law,  with  fencea  and 
cattle-guards  at  all  highway  and  street  crossings  sufficient  to  pre- 
vent cattle  or  other  animals  from  getting  on  such  railroad.  .  .  Until 
such  fences  and  cattle-guards  or  ditdies  shall  be  duly  made,  anch 
company  .  .  .  shall  be  liable  for  all  damages  done  to  cattle  or 
other  animals  thereon  which  may  result  from  the  neglect  of  such 
company  ...  to  construct  and  maintain  such  fences,  cattle^ards, 
or  ditches  as  aforesaid ;  and  after  such  fences,  cattle-gn^tfds,  or 
ditches  shall  be  duly  made  and  maintained,  such  company  or  cor- 
poration shall  not  be  liable  for  any  such  damages  unless  negligently 
or  wilfully  done."  They  were  required  to  construct  these  pro- 
tections within  six  months  after  the  road  was  running. 

The  case  was  tried  and  submitted  to  the  jury  entirely  under  the 
first  count  of  the  declaration.  This  avers  that  the  defcDdant,  al- 
though operating  the  road  for  more  than  six  months  previous,  did 
not  construct  and  maintain  a  cattle-guard  at  the  highway  crosBing 
where  the  colt  was  killed  sufficient  to  prevent  horses  from  getting 
on  the  railroad,  and  by  reason  of  this  neglect  of  duty  the  plaintiffs 
horse  was  enabled  to  and  did  get  from  the  highway,  over  this  poor 
cattle-guard,  upon  the  railroad  right  of  way,  where  it  was  Mll^  by 
one  of  defendant's  trains.  "No  point  was  made  upon  the  eaffi- 
ciency  of  the  declaration. 

The  only  question  seriously  controvei'ted  upon  the  trial  was  as 
to*  the  sufficiency  of  the  cattle-guard.     The  colt,  in  entering  upon 
the  defendant's  ri^ht  of  way,  jumped  the  cattle-guard  at  the  high- 
way crossing,  and  when   the  train  came  along  the  animal,  in  its 
fright  and  effort  to  escape,  again  attempted  to  jump  the  cattle- 
guard,  and  was  caught,  run  over,  and  killed.    The  guard  was  ^ 
most  new,  in  good  repair,  and  complete  in  all  its  parts.     The  claim 
made  by  the  plaintiff  was  that  the  cattle-guard  was  insufficient  in 
its  design  and  construction  to  meet  the  requirements  of  the  statnte 
above  quoted.     The  cause  was  submitted  to  the  jury  under  the 
charge  given  by  the  court,  and  a.  verdict  was  rendered  agsdnst  tlie 
defendant.     The  defendant  brings  error. 

The  facts  in  the  case  seem  to  have  been  substantially  conceded, 
except  as  to  the  sufficiency  of  the  cattle-guard.  We  quite  agree 
with  Judge  Pealer,  who  tried  the  cause  at  the  circuit,  that  **what  fafid 
What  is  suffi.  of  a  guai'd  sliould  bc  uscd  is  quite  a  difficult  question.** 
ouASD.  to  comply  with  the  statute,  and  that  ^^  a  fair  construc- 

tion of  the  law  does  not  require  the  company  to  construct  a  guard 
at  its  crossing  that  should  keep  animals  from  getting  over  it  under 
a  great  degree  of  excitement,''  or  in  exceptional  cases,  oi  under es- 
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tnordimirj  circnmstanceB ;  but  it  requires  the  company  ^^  to  hav^e 
BQch  a  gaard  as  would  turn  back  such  beasts  as  are  generally  re- 
fltrainedy  under  such  ordinary  circumstances  as  may  occur  at  such 
places,  or  may  be  reasonably  expected  to  occur  there."  Of  course 
the  kind  of  guard  which  will  accomplish  this  object  can  only  be 
aseertained  by  observation  and  experience,  and  when  the  best  and 
meet  approved  is  used,  designed,  and  constructed,  as  the  result  of 
the  use  ot  such  means,  and  kept  in  proper  place  and  good  repair  by 
the  company,  it  has  discharged  its  whole  duty  in  the  premises,  and 
if  a  lose  then  occurs  to  the  owner  of  an  unruly  or  disorderly  ani- 
mal ranning  in  the  highway,  in  its  crossing  or  attempting  to  cross 
the  goard,  we  loss  must  be  borne  by  the  owner,  and  cannot  be  at- 
tribated  to  any  fault  of  the  company. 

The  difBcnfty  of  determining  the  sufficiency  of  the  cattle-^uard 
is  made  apparent  in  the  examination  of  the  plaintiffs  declaration  in 
this  case.  He  utterly  fails  therein,  in  either  count,  to  point  out 
an?  specific  defect  in  which  the  insufficiency  consists,  but  contents 
himself  ¥rith  relying  upon  the  allegation  of  general  insufficiency. 
Certainlpr  the  violation  of  or  neglect  to  perform  some  specific  and 
well  deiined  duty  must  be  shown  before  any  liability  is  incurred, 
^  good  pleading  requires  that  this  should  appear  in  the  declara- 
tion; but  no  demurrer  was  interposed  in  this  case,  and  this  subject 
cannot  be  further  considered,  except  to  say  that  the  testimony  to 
prove  the  cause  stated,  with  a  single  exception,  was  properly  re* 
ceived. 

Tiie  following  question  was  put  to  the  plaintijS  and  several  of 
lufl  witnesses,  viz.:  ^^  In  your  opinion  was  the  cattle-guard  sufficient 
to  prevent  animals  from  getting  on  the  right  of  way  under  circum- 
stances ordinarily  arising  at  those  places  ?  ''^  This  question,  and  the 
one  following  it,  of  a  like  nature,  was  permitted  to  be  answered  by 
the  plaintiff  and  his  witnesses,  against  the  objection  opmoir  e^. 
of  defendant's  counsel.  This,  we  think,  was  error.  SSSSjxmJSyHoS 
The  question  called  for  answers  giving  merely  the  ^">«88™*- 
opinions  of  the  witnesses,  and  established  no  facts.  Really,  the 
mts  stated  by  some  of  these  witnesses,  when  given,  tended  strongly 
j»  contradict  the  opinion.  It  is  quite  elementary  that  a  witness  can 
■I?  give  his  opinion  in  exceptional  cases,  and  then  only  when  his 
powledge  is  snch  as  to  qualify  him,  to  some  extent,  as  an  expert. 
I  think  the  rule  is  well  stated  in  Best  on  Evidence,  where  he 
s :  ^  This  is  necessary  to  prevent  the  other  rules  of  evidence 
ng  practically  nullified.  If  the  opinions  thus  offered  are 
nded  on  no  evidence,  or  on  illegal  evidence,  they  ought  not  to 
listened  to ;  if  founded  on  legal  evidence,  that  evidence  ought 
be  laid  before  the  jury."  2  Best,  £v.  511,  517,  and  notes; 
{ce  V,  Insaranoe  Co.,  45  Me.  168  ;  Ames  v.  Snider,  69  III.  376  ; 
itmore  v.  Bowman,  4  Ot.  Greene,  148 ;  Yeerhusen  v.  Chicago 
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&  N.  W.  R  E.  Co.,  53  Wis.  689  ;  s.  c,  6  Am.  &  Eng.  R.  R.  Ca& 
583.    The  testimony  was  incompetent. 

The  evidence  tended  to  show  that  the  guard  in  question  was  tlie 
kind  best  approved  now  in  nse ;  that  it  is,  and  has  been  for  many 
years,  in  nse  by  the  defendant  on  all  its  roads ;  and  that  it  is  also 
used  by  nearly  all  the  principal  railroads  in  the  country ;  and,  after 
making  this  proof,  the  defendant  requested  the  court  to  charge  tLe 
jury  upon  this  snbject  as  follows :  ^^  If  this  cattle-guard  was  suffi- 
cient to  reasonably  serve  the  purposes  of  turning  back  sueli  beasts 
as  cattle-guards  are  generally  designed  to  restrain,  then  the  defend- 
ant is  not  liable  for  not  maintaining  a  better  one,  and  your  verdict 
must  be  for  the  defendant.    The  defendant  is  not  bound  to  guard 

ainst  unruly  horses  or  other  beasts.    Davidson  v.  Michigan  Cent 

B.  Co.,  49  Mich.  428 ;  s.  c,  13  Am.  &  Eng.  R  B.  Ca&  650. 
Railroads  are  only  held  to  the  duty  of  being  prudent  railroad  com- 
panies, and  to  the  diligence  embraced  in  good  railroad   manage- 
ment.    The  degree  of  care  required  in  any  business  must  be  pro- 
BuBDnoFPBOY-  portionate  to  its  nature  and  risks.     But  the  law  aoes 
gpAap^    nreuF-  not  require  the  business  to  be  conducted  upon  any  un- 
nFF.       "'^'  usual  basis,  though  the  business  be  one  of  great  risks, 
and  requiring  great  care  and  caution.     Railways  fulfill  their  duty 
if  they  conduct  their  road  in  the  manner  generally  found  and  be- 
lieved safe  by  prudent  railway  companies.    Michigan  Gent.  R,  R 
Co.  V.  Coleman,  28  Mich.  448 ;  Grand  Rapids  &  I.  R.  R.  Co.  t?. 
Judson,  34  Mich.  507 ;  Mitchell  v.  Chicago  &  G.  T.  R,  R.  Co.,  51 
Mich.  239  ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  163.     The  burden  of 
proof  is  on  the  plaintiff  to  prove  every  fact  necessary  to  entitle  bim 
to  recover.     He  must  show  by  prepondei*ance  of  testimony  that 
this  cattle-guard  was  not  sufficient  for  the  purposes  for  which  it 
was  intended  and  constructed.     He  must  show  that  it  was  not 
sufficient  to  turn  back  and  restrain  such  cattle,  hoi^ses,   and  other 
beasts  or  animals  as  such  structures  are  designed  to  restrain.     If 
this  cattle-guard  was  in  good  repair  and  condition,  and  was  of  the 
same  general  construction  and  efficiency  as  cattle-guards  in  general 
use  on  railroads,  and  if  such  cattle-guards  hate,  by  experience, 
been  found  sufficient  to  turn  back  and  restrain  cattle,  horsea*  and 
other  animals  from  getting  on  the  railroad,  then  this  cattle  g^uard 
must  be  deemed  to  be  sumcient  under  the  law,  and  your  verdict 
must  be  for  the  defendant." 

We  think  these  requests  were  all  proper  and  should  have  been 
given  in  this  case.  We  do  not  think,  under  the  testimony^  the 
case  should  have  been  taken  from  the  jury ;  but,  under  proper 
rulings  and  instructions,  was  one  for  the  jury.  For  the  error 
herein  pointed  out  the  jucigment  must  be  reversed  and  a  new  trial 
orderea. 

The  other  justices  concurred. 
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SufRcieney  of  Cattl«-Quards« — ^The  tenn  *' proper  cattle  guards*'  is  held 
to  mean  such  cattle-guards  as  are  reasonably  sufficient  to  prerent  the  ingress 
or  egress  of  such  animals  into  or  out  of  the  premises.  Missouri  Pac.  R.  R. 
Co.  9.  Msnaon,  13  Am.  &  Eng.  R.  R.  Oas.  540.  The  term,  as  employed  in 
the  Iowa  Statute,  means  such  an  appliance  as  will  preTent  animals  from  going 
vpon  tile  land  adjoining  the  right  of  way.  A  pit  under  the  track  does  not 
meet  the  requirements  of  the  law,  and  where  the  owner  of  land  erects  fences 
ap  to  the  right  of  way,  it  is  the  duty  of  the  railroad  company  to  erect  a 
goard  or  protection  extending  the  whole  width  of  the  right  of  way.  Heskett 
f.  Wabssb,  St.  L.  &  P.  K  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  549. 

Biilroad  companies  must  keep  their  cattle-guards  in  proper  repair,  and 
vhere  a  railroad  company  permitted  its  cattle-guards  to  remain  filled  with 
now,  so  that  cattle  which  aaye  ffotten  upon  the  highway  without  any  neg- 
ligence of  the  owner,  pass  over  the  guards,  and  in  consequence  of  being  thus 
opoo  the  track  are  injured  by  a  train,  the  company  is  liable  for  damages, 
tfannigcn  «.  Chicago  &  N.  W.  R  R.  Co.,  18  Wis.  28.  # 

Unruly  Cattle.— In  the  case  of  Chicago,  B.  &  Q.  R.  R.  v.  Farrerly,  8  Brad. 
(Ul)  90y  the  stock  got  on  the  track  near  where  it  was  injured,  by  jumping 
the  cattle-guard  from  the  highway ;  but  it  appearing  that  the  railroad  com- 
pany bad  performed  its  duty  in  making  the  cattle-guards  at  the  public  high- 
way, as  required  by  law,  and  that  the  same  was  sufficient  to  turn  ordinary 
cattle,  the  company  was  held  not  liable,  unless  the  injury  was  caused  care- 
losly  or  wilfully. 

On  the  question  of  the  obligation  of  railroad  companies  to  maintain  cattle- 
goards,  see  notes  to  Agnew  v.  Michigan  Cent.  R.  R.  Co.,  30  Am.  &  Eng. 
&  R.  Casw  448;  Whitewater  v.  Bridget,  Ibid.  446;  Louisville,  etc.,  R.  R.  Co. 
«.  WMte,  Ibid«  451. 


« 

Lesan 

V. 

Mains  Central  R.  B.  Oo. 

(77  Mains,  85.) 

To  eoftitle  a  plaintifE  to  recover  against  a  railroad  corporation  for  an  injunr 
cuised  l^  a  coIliBion  with  its  train  at  a  crossing,  while  he  was  driving  wita 
horse  and  wagon  upon  a  highway  across  the  track,  he  must  show  that  the 
defendant's  negligence  caused  the  injurv.  In  order  to  show  that,  he  must 
tbow  that  be  was  not  himself,  at  the  time,  guilty  of  any  negligence  that 
helped  to  cause  it.  If  this  does  not  appear  in  the  circumstances  of  the  acci- 
dent, it  must  be  otherwise  proved. 

The  rule  is  established  in  this  State,  that  it  is  negligence  per  m,  for  a  per- 
son to  cross  a  railroad  track  without  first  looking  and  listening  for  a  coming 
train,  if  there  is  a  chance  for  doing  so. 

The  raiiroad  companv  and  the  traveller  have  equal  rights  at  the  intersec- 
tion of  the  track  with  the  highway.  But  in  exercising  those  rights  a 
moring  train  has  the  right  of  wajr ;  the  traveller  must  keep  out  of  its  way ; 
i:  cannot  be  required  to  stop  except  in  cases  of  apparent  danger  not  other- 
wlte  avoidable ;  the  proper  warnings  inust  be  given  to  the  traveller  to  keep 
oQt  of  its  way ;  and  the  persons  running  the  train  have  the  right  to  rely 
upon  the  supposition  that  a  traveller  will  obey  the  law  of  the  road  if  he  can 
do  so. 
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A  plaintiff  need  not  allege  in  his  declaration  that  the  cauBe  of  negligence 
was  that  the  railroad  company  had  no  flagman  at  the  crossing,  in  order  to 
be  permitted  to  show  such  omission  as  evidence  of  negligence,  if  none  be 
required  either  by  statutory  or  municipal  regulation. 

It  is  not  a  question  of  law,  except  in  extreme  cases,  whether  the  necessities 
of  the  public  travel  require  the  presence  of  a  flagman  at  a  particular  railroad 
crossing,  although  the  facts  touching  the  question  are  undisputed.  If  dif- 
ferent intelligent  and  honest  minds  might  exercise  different  judgments  upon 
the  undisputed  facts,  it  is  usually  a  question  for  the  jury. 

Ok  exceptions  and  motion  to  set  aside  the  verdict  and  for  a  new 
trial. 

An  action  to  recover  damages  for  personal  injuries,  and  damage 
to  carriage,  by  reason  of  the  alleged  negligence  of  the  servants  of 
the  defendant  corporation  in  running  and  managing  a  locomotWe 
and  tender,  causing  a  collision  with  the  plaintifPs  carnage  at  Bridge 
street  crossing  in  Belfast,  February  17,  1882.  The  wnt  was  dat«l 
March  15,  1882.  The  plea  was  not  guilty.  The  verdict  was  for 
the  plaintiff  for  one  thousand  one  hundred  eighty-one  dollars  and 
thirty-two  cents.  The  defendant  moved  to  set  aside  the  verdict 
and  for  new  trial ;  the  defendant  also  alleged  exceptions. 

The  .material  facts  are  sufficiently  stated  in  the  opinion. 

Thcmvpson  dh  DwaUm  for  the  plaintiff. 

Drummond  <b  Drurrmvond  for  the  defendant. 

Petebs,  C.  J. — To  entitle  the  plaintiff  to  recover,  he  must  show 
first,  that  the  defendants  were  guilty  of  negligence ;  the  injnrj 
itself  does  not  import  negligence. 

Secondly,  he  must  show  that  their  negligence  caused  the  accident 
There  must  be  a  visible  connection  of  cause  and  effect.  It  is  not 
enough  to  show  that  the  defendants*  negligence  was  adequate  and 
sufficient  to  cause  it — that  it  might  have  caused  it — he  must  show 
that  it  did  cause  it ;  that  it  was  the  predominating  efficient  cause 
of  the  accident  and  injury. 

If  the  accident  was  caused  partly  by  the  plaintiff's  own  n^ligence, 
then  it  was  not,  in  a  legal  sense,  caused  by  the  negligence  of  the 
defendant.  In  such  case  it  was  caused  by  both  parties.  If  the 
result  was  produced  by  a  commingling  of  the  negligences  of  the 
two  parties,  the  plaintiff  cannot  recover. 

Therefore,  thirdly,  the  plaintiff  must  produce  affirmative  proof, 
directly  or  indirectly,  that  he  was  not  himself  guilty  of  any  nesli- 
coHTRimrroBT  gencc  whicli  hel  ped  cause  the  accident.  Sometimes  uiis 
BuRDw  oF*Dia.  IS  impliedly  shown  by  the  proof  of  the  manner  of  the 
pLAiHTXFF.  injury.  That  is,  by  proving  the  defendants'  negligence, 
the  same  proof  may  exculpatet  he  plaintiff  from  any  chaT|^  of  nee* 
ligence.  It  may  be  inferred  that  a  plaintiff  was,  at  the  time  of  an 
accident,  using  due  care,  from  the  absence  of  all  appearance  of 
fault  upon  his  part  in  the  circumstances  under  which  Uie  aocideot 
happened.     To  state  the  requirement  more  precisely^  the  plaintifi 
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must  show  affirmativelj,  or  it  mnst  affirmatively  appear,  that  he 
was  himself  in  the  use  of  dne  care.  If  it  so  appears  from  a  full 
acooant  of  the  eircumstances  attending  the  occurrence,  whether 
the  evidence  be  put  in  for  one  purpose  or  another,  then  he  does 
affirmatively  sustain  the  burden  obligatory  upon  him. 

To  illustrate  the  idea :  By  the  negligence  of  a  railroad  company 
a  train  of  cars  runs  ojS  the  track,  whereby  passengers  are  injureo. 
lo  snch  a  case  the  passenger,  ordinarily  situated  in  me  car,  who  sues 
for  damages  for  his  injury,  would  not  be  required  to  show  any  fact 
farther  than  the  occurrence  itself.  Proof  of  the  accident  tells  all 
that  can  be  told — is,  prima  facie  at  least,  the  whole  .^j^^ncM 
story.     jRea  ipsa  loquit/wr,     Steyens  ^.  Railway,  66  actkr  of  aooi-' 

V   •  fTA  mf       •      •  J  a.      •  •  •  1  DEITP    DI8PBOVX8 

iuuie,  74.  The  injured  party  is  passive  m  such  a  case,  c^mtruiutobt 
In  the  case,  howeyer,  of  a  collision  between  a  railroad  "**"®""^ 
train  and  the  wagon  of  a  trayeller,  the  traveller  plays  usually  an 
active  part  disconnected  with  or  independent  of  the  acts  of  others, 
and  the  acts  of  the  two  parties  conjunctiyeiy  produce  a  collision. 
In  such  case  not  much  can  be  based  upon  inference  and  presump- 
tion. The  prosecuting  W^l  i^QS^  make  it  distinctly  appear  that 
his  own  remifisness  did  not  contribute  in  causing  the  injury. 

The  present  case  is  of  the  latter  description.     W  ith  the  burden  of 
proof  on  the  plaintifE,  we  think  the  yerdict  in  his  f ayor  should  not 
stand.    His  conduct  seems  to  have  been  in  no  yiew  defensible. 
He  knew  the  situation  of  the  crossing ;  was  aware  that  SSif^'spKSS 
an  engine  was  likely  at  any  time  to  te  upon  the  track ;  SSS^^hkS 
conld  haye  both  seen  and  heard  the  moyement  of  the  raovKn?   ^^ 
engine  seasonably  to  enable  him  to  save  himself  from  injury,  and 
testifies  that  he  does  not  know  whether  he  did  either  or  not ;  was 
dn'viug  rapidly  upon  a  descending  grade  to  the  crossing,  passing 
another  team  on   the  way ;  and,  when  it  was  too  late  for  either 
party  to  avoid  the  predicament,  met  with  the  accident.    It  was  the 
repetition  of  an  experiment  too  often  made,  of  ti^ng  naiTow 
chances  in  passsing  in  front  of  an  advancing  train.     Our  very 
strong  belief  is,  that  the  absence  of  whistling  or  bell-ringing  or  of 
signalling  of  any  kind  played  no  material  part  in  causing  the  acci- 
dent    When  the  agents  of  the  company  saw  that  a  collision  was 
impending  they  were  helpless  to  prevent  it. 

The  rale  is  now  firmly  established  in  this  State,  as  well  as  by 
courts  generally,  that  it  is  negligence  ^r  se^  for  a  person  to  cross 
a  railroad  track  without  first  looKlnff  and  listeninfi:  for  a  nkouobkckfkr 
coming  train  if  there  is  a  chance  for  doing  so.  State  v,  tracks  without 
3Caine  Central,  76  Maine,  357,  s.  c,  19  Am.  &  Eng.  B.  ^SSusmaiZ^ 
R.  Oas.  312.  '^  No  neglect  of  dut^  on  the  part  of  a  railroad  com- 
pany will  excuse  anyone  approaching  such  a  crossing  from  using  the 
isenaes  of  sight  and  heanng  where  these  may  be  available.  1 
Thomp.  N^.  p.  426,  and  cases  in  notes.  Experience  has  taught 
men  tnat  tnere  are  and  can  be  no  safeguards  against  injuries  &t 
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railway  crofisings  nearly  as  efficacious  as  to  look  and  listen  for  an 
approaching  train. 

The  counsel  for  the  plaintiff  in  an  able  argument  upon  the  facts 
of  the  case,  places  too  much  reliance  upon  his  view  oi  the  relative 
rights  of  the  parties  in  the  use  of  the  highway  at  its  crossing  with 
the  railroad.    At  the  place  of  intersection  there  ai-e,  no  doubt,  con- 
current rights.    Neither  has  an  exclusive  right  of  passage.    Tliej 
have  equal  rights.     But  the  manner  of  exei*cising  those  rights  is 
quite  another  thing.     A  railroad  company  would  not  have  the  right 
RBLATiTKBioBn^o  occupy  thc  way  in  a  manner  or  to  an  extent  that 
would  unreasonably  delay  the  public  travel  or  renderh 
dangerous ;  nor  to  start  a  train  at  an  instant  when  it 
would  be  likely  to  produce  collision.    But  when  a  train 
is  uuder  way  it  has  the  first  right  of  the  road.    Its  rights  maytlien 
be  first  exercised.     It  cannot  be  required  to  stop  except  in  caseaof 
apparent  danger  not  otherwise  avoidable.     The  traveller  must  stop 
for  the  train.     For  that  purpose  are  the  requirements  of  signals 
and  gates  and  the  like  to  warn  the  traveller  to  keep  out  of  the  way. 
There  must  be  a  uniform  and  certain  rule  to  regulate  the  matter  or 
dire  confusion  would  ensue.     The  persons  running  a  train  have 
the  right  of  relying  upon  the  supposition  that  a  traveller  intends  to 
wait  tor  the  passing  of  the  train,  unless  it  appears  that  lie  has  not 
a  chance  to  do  so. 

In  Continental  Improvement  Co.  v.  Stead,  95  U.  S.  161,  the  law 
of  the  road  is  expressed  as  follows :  ^'  Of  course,  these  mutual  rights 
(of  railroad  and  traveller)  have  respect  to  other  relative  rights  sub- 
sisting between  the  parties.     From  the  character  and  momentnm 
of  a  railroad  train,  and  the  requirements  of  public  travel  by  means 
thereof,  it  cannot  be  expected  that  it  shall  stop  and  give  precedence 
to  an  approaching  wagon  to  make  the  crossing  first ;  it  is  the  duty 
of  the  wagon  to  wait  for  the  train.     The  train  has  the  preference 
and  right  of  way.     But  it  is  bound  to  give  due  warning  of  its  ap- 
proach— so  that  the  wagon  may  stop  and  allow  it  to  pass,  and  to 
use  every  exertion  to  stop  if  the  wagon  is  inevitably  in  the  way." 
In  Pierce  on  Kailroads,  342,  it  is  said :  '^  The  obligadous  of  the 
company  and  of  the  traveller  are  mutual  and  reciprocal,  and  the 
same  degree  of  care  to  avoid  a  collision  is  incumbent  on  each.    Ic 
is  its  duty  to  give  the  warnings  required  by  statute,  or  in  the  ex- 
ercise of  ordinary  care ;  and  it  is  his  duty  to  have  his  attention 
alive  to  them,  and  to  heed  them.     The  company,  having  a  fixed 
place  of  movement  and   a  peculiar  momentnm,  has  the  right  of 
precedence  in  crossing  highways ;  and  he  must  wait  till  tlie  train, 
the  coming  of  which  lie  kuQws  or  ought  to  know,  has  passed."   lu 
Whitney  v.  Railroad,  69  Maine,  208,  Virgin,  J.,  says;  "  On  ac- 
count or  the  motive  power  used  bv  railroads,  and  the  difiSculties 
attending  its   management,  and  tne  noises  incident  thereto,  the 
statute  has  prescribed  means  particularly  adapted  to  give  notice  oi 
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the  approach  of  a  train,  the  object  being  to  warn  all  persons  of 
each  approach  in  season  to  enable  them  to  stop  at  a  safe  distance, 
and  thus  avoid  the  risk  not  only  of  collision  but  also  alarm  to  horses." 
For  the  defense  it  is  contended  that  the  plaintifE  could  not  give 
in  evidence  the  fact  of  a  failure  to  station  a  fla^an  at  the  crossing 
because  no  such  ground  of  recovery  is  alleged  in  the  j^o  rLAomji  at 
writ.  It  need  not  be  alleged.  Neither  the  statute  nor  Sj^mo 
any  municipal  proceedings  imposed  such  a  requirement 
at  the  place  in  question.  Therefore  a  failure  in  that  regard  would 
not  constitute  negligence  j>^  «6 — negligence  in  law.  If  the  jury 
foQod  that  such  a  caution  was  indispensable,  its  omission  would  be 
at  most  only  evidence  of  negligence, — one  circumstance  to  be  taken 
in  ooQoection  with  all  other  circumstances  upon  the  maiuor  central 
question  whether  the  defendants  at  the  particular  time  and  place 
prndently  manage  their  road.  1  Thom.  Neg.  419,  and  cases. 
McGrath  v.  Railroad,  63  N.  Y.  528 ;  Com.  v.  Railroad,  101  Mass. 
201;  Houghkirk  v.  Canal  Co.,  92  N.  Y.  219. 

it  was  contended  by  the  defence  that  it  is  a  question  of  law  and 
not  of  fact,  whether  the  exigencies  in.  any  given  case  require  the 
presence  of  a  flagman  at  a  railroad  crossing.    Of  course,  there  may 
be  extreme  cases  where  a  judge  would  be  justified  in  giving  an  ab- 
solute direction  upon  the  question.     But  generally  it  must  be  an 
iaaae  for  the  jury.    It  is  said,  the  jury  are  not  a  very  competent 
tribunal  for  the  settlement  of  such  a  dispute.    The  court  should 
inform  and  aid  the  jury.     It  is  also  said  that  when  the  facts  re- 
specting the  situation  are  undisputed  the  conclusion  must  be  one 
of  law.     But  undisputed  facts  may  weigh  against  one  another.   One 
person  may  give  the  dominant  weight  to  one  fact  and  another  per- 
son to  another.    Usually  such  questions  present  an  exigency  to  be 
judged  of.     Even  though  the  facts  are  undisputed,  if  they  are  of 
bucE  a  nature  or  pertain  to  such  a  matter  that  different  intelligent 
and  honest  minds  might  exercise  different  judgments  upon  them, 
the  question  to  be  decided  belongs  to  the  jury.    It  is  plainly  ob- 
servable that  the  tendency  is  to  multiply  the  instances  in  which  the 
court  will  take  negligence  cases  from  the  jurv  and  decide  them  as 
nutters  of  law,  but  the  advancement  of  the  law  in  such  respects 
has  not  extended  to  the  limit  assigned  for  it  in  the  argument  for 
the  defendants.     See  Cumberland  Valley  R.  R.  v.  Mangans,  IS 
Am.  &  Eng.  R.  R.  Cas.  182. 
Motion  sustained. 
Danforth,  Virgin,  Foster,  Emery  and  Haskell,  JJ.,  concurred. 

Railway  Warnings  and  Signals — Qenerally. — ^At  common  law  it  is  the  duty 
of  »  railway  company  to  warn  persona  who  may  be  travelling  on  a  highway 
which  crosses  its  road  by  some  proper  signals  of  the  approach  of  its  trains, 
and  to  giTe  such  warning  in  time  so  that  the  traveller  may  avoid  the  danger. 
Dl^er  V.  Srie,  etc.,  Co.,  71  N.  T.  828 ;  Chicago,  etc.,  R  R.  Co.  o.  Lee,  60  111. 
^1 ;  Phila.,  etc.,  R.  R.  Co.  9.  Killips,  88  Pa.  8t.  405 ;  State  v,  Phila.,  etc.,  R.  R. 
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Co.,  47  Md.  76;  Artz  «.  Chicago,  etc.,  R.  R.  Co.,  34  Iowa,  153.  Thuisthe 
general  rule  of  the  common  law  and  governs  in  the  absence  of  a  statute  re- 
quiring such  signals,  and  it  applies  as  well  to  lessees  as  to  lessors  of  railway 
companies.  McGrath  o.  New  York  Cent.,  etc.,  R.  R.  Co.,  68  N.  Y.  522;  Webb 
V.Penobscot,  etc.,  R.  R.  Co.,  57  Me.  119.  But  in  the  absence  of  a  statute 
prescribing  the  signals  to  be  given  at  crossings,  it  is  not  easy  to  say  specificallj 
what  signals  or  warnings  are  required.  It  has  been  decided  that  in  the  al^ 
sence  of  a  statute  the  law  does  not  require  the  companies  to  put  flagmen  at 
all  crossings.  State  v.  Phila.,  etc.,  R.  R.  Co.,  47  Md.  76;  Beisiegel  «.  New  York 
Cent.,  etc.,  K  R.  Co.,  40  N.  Y.  9.  Nor  in  the  absence  of  statute  requiring  it, 
is  it  necessary  to  blow  a  whistle  at  every  crossing.  Brown  v,  Milwaukee, 
etc.,  R.  R.  Co.,  22  Minn.  166.  The  simple  rule  is  that  railway  companies  are 
bound  at  all  times  in  approaching  roaa  crossings  to  observe  due  care  and 
caution.  Toledo,  etc.,  K.  R.  Co.  v.  Jones,  76  111.  311.  What  is  due  care  aod 
caution  is  to  be  decided  by  the  jury  in  each  particular  case.  Bradley  e.  Bos- 
ton, etc.,  R.  R.  Co.,  2  Cush.  589. 

Statutory  Regulations. — ^The  duty  of  giving  warning  of  the  approach  to 
crossings  by  railway  engines  and  trains  has  not,  however,  been  left  subject  to 
common  law  regulations.     In  most,  if   not  all,  jurisdictions  statutes  hare 
been  passed  prescribing  what  signals  shall  be  given  at  such  places,  and  it  be- 
comes a  most  important  question :    What  is  the  effect  of  such  statutes  upon 
the  liability  of  tne  company  for  negligence  ?    Sometimes  if  the  statute  if 
violated  by  the  company  the  effect  will  be  only  to  make  it  liable  to  a  penaltj. 
Chicago,  etc.,  R.  R.  Co.  v.  McDaniels,  63  111.  122.     Whether  a  violation  ot 
the  statute  followed  by  an  injury  makes  the  company  liable  for  negligence  is 
a  point  as  to  which  there  seems  to  be  some  conflict  among  the  authoritiea. 
It  is  decided  by  some  cases  that  failure  of  the  company  to  give  the  statutory 
signal  will  not  subject  it  to  liability  in  an  action  for  damages  unless  they  are 
shown  to  have  been  caused  by  reason  of  the  omission  to  ring  the  bell  or  blow 
the  whistle.     Chicago^  etc.,  R.  R.  Co.  v.  McDaniels,  63  111.  122;  Steves  a. 
Oswego,  etc.,  R.  K  Co.,  18  N.  Y.  422.     In  the  view  taken  in  these  cases  the 
effect  of  the  statute  requirino;  the  ringing  of  the  bell  or  the  sounding  of  the 
whistle  is  merely  to  superadd  a  duty  upon  the  company)  the  disregard  of 
which  avails  the  injured  person  not  otherwise  than  its  omission  of  any  com- 
mon law  duty  in  respect  of  running  the  train  would  avail  him;  thai  is,  the 
failure  to  ring  ttie  oell  or  to  whistle  is  simply  a  fact  to  be  conadered  in 
making  out  a  case  of  negligence.     (See,  in  this  connection,  Lawrence,  ete., 
R.  R.  Co.  V,  Rice,  10  Kan.  426.)    Nor  will  compliance  with  the  statute  as  to 
signals  in  all  cases  relieve  the  company  from  liability  for  negligence.    Cor- 
dell  c.  New  York  Cent.,  etc.,  R.  R.  Co.,  70  N.  Y.  119.    Nor  does  a  failure  to 
ring  the  bell  as  required  by  statute,  abrogate  the  doctrine  of  contributoiy 
noff licence.     Meeks  v.  So.  PaciflcR.  R  Co.,  52  Cal.  602. 

Incidentally,  it  may  be  remarked  that  the  statutes  as  to  signals  at  railway 
crossings  are  intended  not  alone  to  protect  persons  lawfully  usingr  the  high- 
way from  danger  of  collision  at  crossings,  but  also  from  danger  ariaiDg  from 
fright  of  horses  by  passing  trains.  Yoak  v.  Northern  Cent.  R.  BL  Co.,  75 
N.  Y.  820.  But  such  statutes  do  not  impose  a  duty  as  to  persons  walking 
upon  the  track.  Harty  v.  Central  R.  R.  Co.,  42  N.  Y.  468.  Nor  will  a  subse- 
quent signal  statute<avail  one  who  was  injured  before  it  was  passed.  Payne 
«.  Chicago,  etc.,  R.  R.  Co.,  44  Iowa,  236.  The  statute  may  not  impose  a  duty 
to  give  signals  for  the  benefit  of  persons  walking  or  riding  in  the  road  by  the 
side  of  the  track,  and  it  may  indeed  be  negligence  to  give  such  signals  at 
certain  times.  This  was  the  case  in  Chicago,  etc.,  R.  R.  Co.  e.  Dictoon,  S3 
HI.  431,  wherein  it  was  held  that  if  the  whistle  was  blown  in  the  rear  of 
plaintiff  and  his  team  and  frightened  the  horses  into  running  ^^^^7%  i^d  the 
whistling  was  continued  after  they  were  known  to  be  runnmgr  away  by  the 
engineer,  such  sounding  of  the  whistle  was  wanton,  wilful  and  reddets^  il 
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not  malicious.    That  a  wanton,  unnecessary  sounding  of  the  whistle  may  be 
oegUgenoe,  see  Phila.,  etc.,  R.  R.  Co.  v.  Stinger,  78  Pa.  St.  219. 

And  as  the  duty  of  giving  a  signal  may  be  imposed  by  statute,  so  may  it 
be  taken  away.     Galena,  etc.,  R.  R.  Co.  v.  Dill,  22  111.  265. 

Bells  and  Whistles. — ^Railway  companies  while  running  their  trains  oyer 
crossings  are  under  no  legal  obligation  to'  place  or  ring  the  bell  in  any  other 
position  than  upon  the  locomotive,  as  prescribed  by  the  statute.  Grippen  9. 
Kew  York  Cent.,  etc.,  R.  R.  Co.,  40  N.  V.  84.  The  bell  should  be  sounded  at 
a  reasonable  distance  before  approaching  the  crossing  (Chicago,  etc.,  R.  R.  Co. 
0.  Keid,  24  UL 144),  and  cease  as  soon  as  the  locomotive  has  passed  the  cross- 
ing. Zimmerman  «.  Hannibal,  etc.,  R.  R.  Co.,  71  Mo.  476.  But  it  is  not 
the  duty  of  the  engineer  to  blow  the  whistle  continuously  until  the  crossing 
is  passed.  Paducah,  etc.,  R  R.Co.  v.  Hoehl,  12  Bush,  41.  Especially  must 
the  bell  and  whistle  be  used  in  passing  through  cities.  Kennoyde  v.  Pacific 
K  R.  Co.,  45  Mo.  255. 

As  to  the  time  when  the  signal  must  be  given,  in  Hill  v,  Louisville,  etc.,  R. 
R.  Co.,  9  Heisk,  (Tenn.)  823,  it  is  laid  down  as  'Hhe  positive  and  impera- 
tive duty  of  the  engineer  to  sound  the  alarm  whistle  the  instant  he  sees  a 
person  upon  the  track.*^  Said  Sneed,  J.:  <<The  statute  does  not  brook  the 
slightest  speculation  upon  things  that  are  probable  or  possible,  but  demands 
an  absolute  obedience  to  its  provisions  whether  they  seem  necessary  or  not. 
We  do  not  know  what  miffht  have  been  the  efEect  of  the  alarm  whistle  even 
upon  the  maudlin  bndn  of  a  drunken  man;  nor  are  we  allowed  to  conjecture 
whether  the  timely  startle  of  the  alarm  whistle  might  not  have  saved  his 
life.*^  Bat  the  duty  to  whistle  prescribed  by  sub-sec.  5  of  sec.  1166,  Tenn. 
Code,  does  not  apply  as  between  the  companies  and  their  employees  about 
the  yards.    Louisville,  etc.,  R.  K  Co.  v.  Robertson,  9  Heisk.  (Tenn.)  276. 

Flagmen. — ^At  common  law  there  is  no  absolute  duty  upon  a  railway  com- 
paoy  to  maintain  a  flagman  at  its  crossings.  Kissenger  v.  New  York,  etc., 
k  K  Co.,  56  N.  Y.  589;  Penn.  R.  R.  Co.  «.  Matthewi^7  Vroom  (N.  J.),  531 ; 
£niat  e.  Hudson,  etc.,  R.  K  Co.,  89  N.  Y.  61.  The  company,  however,  for 
its  own  conTenience  may  elect  to  place  a  flagman  at  certain  crossings,  and  by 
establishing^  a  practice  of  that  kind  they  may  make  a  custom  binding  upon 
themselvee.  Ernst «.  Hudson,  etc.,  R.  R.  Co.,  89  K.  Y.  61.  Where,  by  vol- 
untary and  continued  practice  it  has  become  notoriously  public  that  a  flag- 
man is  placed  at  a  crossinf^  to  give  notice  of  the  approach  of  trains,  then  to 
withdraw  each  flasman  without  notice  may  be  an  act  of  negligence  by  the 
company,  for  whidi  it  would  bo  liable.  Ernst  o.  Hudson,  etc.,  R.  R.  Co.,  89 
N.  Y.  61.  8o  the  obligation  to  keep  a  flagman  may  arise  from  the  fact  of 
the  company  constructing  its  road  so  as  to  make  the  crossing  unnecessarily 
dangeious.  Penn.  R.  R.  Co.  v,  Matthews,  7  Vroom  (N.  J.),  581.  And  if  a 
flagman  is  employed,  his  neglect  in  performing  his  duty  is  imputable  to  the 
company.     Kissenger  «.  New  York,  etc.,  R.  R.  Co.,  56  N.  Y.  589. 

Failure  to  Give  Signals  Held  Negligence. — A  large  number  of  cases  hold  that 

the  failure  to  ffive  the  statutory  signals  where  required  establishes  negligence. 

Thus  it  ia  held  that  the  failure  to  ring  the  bell  or  blow  the  whistle  on  starting 

the  train,  as  required  by  statute,  fixes  the  charge  of  negligence  on  a  railroad 

eompanj.   And  where  plaintiff  was  ridin^yr  in  a  buggy  upon  a  highway  crossed 

by  defendant's  track,  she  was  herself  driving.     She  was  accustomed  to  drive 

and  had  a  steady  horse.  She  approached  the  track  with  great  caution,  looking 

and  listening  for  a  train ;  a  train  approached  the  crossing  without  giving  the 

stantory  waminffs;  in  consequence  of  obstructions  plaintiff  did  not  see  its 

approach  until  she  was  within  three  rods  of  the  crossing;  she  could  not  turn 

around ;  her  horse  became  frightened  and  restive ;  she  backed  it  about  three 

rods;  and  at  a  loud  blast  of  the  whistle  given  at  the  crossing;  it  turned  around 

and  she  was  thrown  from  the  buggy  and  injured.     Held,  that  the  jury  was 

authorized  to  find  that  if  the  warning  had  been  given  she  could  and  would 


353  LBSAK  V.  HAIKE  OBNTBAL  B.  B.  00. 

liaTe  stopped  in  time  to  escape  danger;  and  that  because  it  wu  not  gi^en 
she  was  lured  on,  without  any  fault  on  her  part,  to  a  place  of  danger;  and 
that  these  facts  authorized  a  verdict  in  her  lavor.  VotUi:  v.  Northern  Oeotral 
R.  R.  Co.,  76  N.  Y.  820;  Gates  v.  Burlington,  etc.,  R.  R.  Co.,  89  Iowa,  45; 
Phila.,  etc.,  R.  R.  Co.  v.  Stinger,  78  Pa.  St.  219;  Paducah,  etc.,  R.  R.Co.  v.. 
Hoehl,  12  Bush.  41 ;  Renwick  e.  New  York  Cent.  R.  R.  Co.,  86  N.  Y.  183 
Bspecially  is  the  failure  to  give  signals  held  negligence  where  the  view  of 
the  track  is  obstructed.  Peoria,  etc.,  R.  R.  Co.  v.  Siltman,  88  III.  539; 
Eilert «.  Green  Bay,  etc.,  R.  R.  Co.,  48  Mo.  606. 

Failure  to  Qive  Signals  Held  not  Necessarily  Negligence. — By  far  the  larger 
number  of  cases  hold  that  the  failure  to  give  the  statutory  signals  is  not 
necessarily  negligence,  but  only  evidence  which,  with  other  facts,  may  estab- 
lish negligence  to  the  satisfaction  of  the  jury,  who  are  to  decide  whether  or 
not  negligence  exists.  Especially  can  there  be  no  recovery,  notwithstanding 
a  failure  to  give  the  signals,  where  the  injury  is  not  proximately  the  result  of 
such  omission,  or  where  there  has  been  contributory  negligence  by  the  plain- 
tiff. Thus,  where  the  proximate  cause  of  the  accident  was  the  inability  of  the 
deceased  to  control  his  horse,  the  neglect  to  ring  the  bell  was  held  not  to 
contribute  to  the  injury.  Barrenger  v.  New  York  Cent.,  etc.,  R.  R.  Go.,  18 
Hun.  (N.  Y.)  398;  Cosgrove  «.  Railway  Co.,  18  Hun.  (N.  Y.)  829.  It  is  only 
where  the  injury  happens  by  reason  of  the  omission  to  give  the  signals  that 
the  person  injured  can  recover.  Chicago,  etc.,  R.  R.  Co.,  v.  Van  Patten,  64 
HI.  510.     See  also  Toledo,  etc.,  R.  R.  Co.  «.  Jones,  76  III.  811. 

Instances  where,  owing  to  i>laintiff*8  contributory  negli^nce,  a  recovery  was 
denied,  notwithstanding  a  failure  to  give  the  statutory  signals,  are  amongst 
others  the  following:  Where  the  person  stepped  in  front  of  an  approaching 
engine  so  near  that  no  warning  would  have  availed  to  save  him.  Harty  p. 
N.  Y.  Central,  etc.,  R  R.  Co.,  42  N.  Y.  468.  Where  a  person  was  strack 
while  walking  on  the  track,  failure  to  give  the  sisals  required  at  a  crosaing 
will  not  warrant  a  recovery.  0*Donnell  «.  Providence,  etc.,  R.  R.  Co.,  6  R. 
I.  211.  Where aperson  goes  on  a  crossing  without  any  attempt  to  'Mookont 
for  the  cars."  Fletcher  v,  Atlantic,  etc.,  R.  R.  Co.  64  Mo.  484.  Where  the 
person  sees  the  approaching  engine  and  takes  his  chances  of  getting  across 
and  is  injured,  he  cannot  recover.  Pakalinsky  v.  New  York  Cent.,  etc.,  R.  R- 
Co.,  82  N.  Y.  24.  And  see  generally  Zimmerman  o.  HannilMd,  etc,  RR. 
Co.,  71  Mo.  476;  Galena,  etc.,  R.  R.  Co.  «.  Dill,  22  111.  265;  Chicago,  etc, 
R.  R.  Co.  V,  Harwood,  90  III.  426;  Phila.,  etc.,  R,  R.  Co..  v.  Stinger,  78  Pa. 
St.  220;  C.  C,  C.  &  I.  R.  R.  Co.  9.  Elliott,  28  Ohio  St.  841;  Eaton  v.  ErieR. 
R.  Co.,  61  N.  Y.  644;  Wilcox  v.  Rome,  etc.,  R.  R.  Co.,  89  N.  Y.858;  Cordell 
9.  New  York  Cent.,  etc.,  R.  R.  Co.  64  N.  Y.  636;  Terry  «?.  Jewett,  78  N.  Y. 
838;  Ernst  v,  Hudson  River,  etc.,  R.  R.  Co.,  89  N.  Y.  61. 

Railroad  Crossings — Mutual  Rights  and  Duties  of  the  Railroad  and  Travel- 
lers on  the  Highway. — See  notes  to  Philadelphia,  etc.,  R.  R.  Co.  i;.  Troutman, 
6  Am.  <&  Eng.  R.  R.,  Cas.  123;  Philadelphia,  etc.,  R.  R.  Co.  v.  Boyer,  2  Id. 
181;  Pennsylvania  R.  R.  Co.  e.  Righter,  2  Id.  226;  Funston  v,  Chicago,  etc, 
R.  R.  Co.,  14  Id.  647;  Davey  9.  London,  etc.,  R.  R.  Co.,  Id.  666;  Peck  v. 
Michigan  Central  R.  R.  Co.,  19  Id.  269;  Pence  e.  Chicago,  etc,  R.  R  Co., 
Id.  371. 


KILLING  BOY  A8LXEP  ON  TBAOK— N£0LI0£NO£.        263 


Sudd 

V. 
BlOHMOND  AND  DaNYILLB   R.  R.  Oo. 

(Adoanee  CaUy  Virginia,    Jwm^  1885.) 

Bjf  demaner  to  evidence,  demurrant  admits  truth  of  all  demurree*8  evi- 
denoe,  and  all  proper  and  reasonable  inferences  therefrom,  and  waires  all  his 
own  CTidence  which  is  in  conflict  with,  or  tends  to  establish  a  case  different 
from,  that  of  demurree's  evidence.  See  Clark  o.  R.  &  D.  R.  R.,  78  Ya.  709: 
8  Vs.  L.  J.  4S8. 

Compensation  is  not  recoverable  for  injury  done  plaintiff  by  defendant's 
mere  n^ligence,  when  plaintiff  by  his  own  ordinary  neffli^nce  contributed 
to  cause  the  injury,  so  that  but  for  such  contribution  the  injury  would  not 
have  happened,  except  when  the  direct  cause  of  the  injury  is  the  defendant's 
omission,  after  being  aware  of  plaintiff's  negligence,  to  use  proper  care  to 
prevent  the  consequence  of  such  negligence.  Dunn  v.  Railroad,  78  Ya.  645 ; 
8  Ya.  L.  J.  168. 

drcnmstances  under  which  railroad  company  IkM  not  liable  for  the  kill- 
ing, by  one  of  its  trains,  of  a  person  wrongfully  upon  its  track. 

Ebkob  to  the  Circuit  Court  of  Nottoway.     The  case  was  heaM 
at  Richmond.    The  opinion  states  the  case. 
P.  W.  McKmney  and  Edga/r  AUcm  for  plaintiff  in  error. 
H,  jET.  Mao'shaU  for  defendant  in  error. 

Fauktlebot,  J. — This  is  a  writ  of  error  to  a  judgment  of  the 
Cirenit  Court  of  Nottoway  county  rendered  on  the  6th  day  of 
April,  1883,  in  a  suit  in  which  Joseph  E.  Leath,  administrator  of 
Cnarles  E.  Rndd,  deceased,  is  plaintiff,  and  the  Bichmond  and  Dan- 
ville R.  R.  Co.  is  defendant. 

The  suit  is  an  action  of  trespass  on  the  case  against  the  said  rail- 
road company  for  the  negligent  killing  of  the  deceased,  Charles  E. 
Bndd,  laying  the  damages  at  $10,000.  Unon  the  trial  in  the 
court .  below,  after  the  jury  had  heard  all  the  testimony  for  the 
plaintiff  and  defendant,  the  said  defendant  demurred  to  the  testi- 
mony BB  beine  insufficient  in  law  to  maintain  the  issue  joined  of 
not  enilty ;  the  plaintiff  joined  in  the  said  demurrer ;  wnerenpon 
the  issne  was  submitted  to  the  jury  to  say  what  damage  the  plain- 
tiff had  sustained  by  reason  of  the  matters  shown  in  evidence,  in 
case  the  judgment  of  the  court  should  be  given  for  the  plaintiff ; 
and  the  jury,  after  considering  the  same,  returned  into  court  and 
rendered  their  verdict,  to  wit :  ^^  We  the  jury  assess  the  damages 
of  the  plaintiff  at  forty-seven  hundred  and  fifty  ($4750)  dol- 
bus,  snbject  to  the  opinion  of  the  court  upon  the  demurrer  of  the 
defendant  to  the  eviaence  in  the  case."    And  thereupon  the  court 


254  BUDD  V.  BIOHMOND  AND  DAKYILLE  B.  B.  00. 

passed  judgment  sustaining  the  demnrrer  of  the  defendant  to  the 
evidence  in  the  case,  and  dismissed  the  plaintiff's  suit  with  cofits, 
etc.     To  which  judgment  ttie  plaintiff  excepted. 

The  case  comes  up  on  a  demurrer  to  evidence,  and  the  single 
error  assigned  is  that  the  Circuit  Court  erred  in  sustaining  the  de- 
fendant's demurrer  to  plaintiff's  testimony,  because  said  testimoBj 
was  sufficient  in  law  to  render  the  said  defendant  company  liable 
for  the  damages  awarded  by  the  jury,  by  I'eason  of  their  gross  negli- 
gence, which  was  the  proximate  cause  of  the  death  of  the  deceased. 

On  the  28th  of  May,  1882,  the  deceased,  Charles  E.  Rudd,  a  boy 
twelve  years  of  age,  who  had  been  sent  by  his  parents  to  mind 
cows  in  a  field  running  alongside  of  the  track  of  defendant's  rail- 
road, in  Nottoway  county,  V  a.,  was  run  over  and  killed  by  a  train 
of  loaded  and  unloaded  freight  cars,  consisting  of  a  locomotive  and 
tender  and  thirty-six  cars;  making  a  train  about  375  yards  iu 
factb.  length,  belonging  to  and  operated  upon  the  said  de- 

fendant's railroad  in  Nottoway  county,  Va.,  about  two  miles  from 
Burkeville  in  said  county,  the  said  Budd  being  at  the  time  lying 
across  the  said  track  apparently  asleep.     The  said  train  being  on  a 
heavy  down  grade,  had,  at  the  time  of  Uie  killing,  been  running 
without  steam  and  of  its  own  momentum  for  a  distance  of  one-and- 
a-half  miles,  and  would  have  continued  so  to  run   for  two  miles 
further.     The  said  train  turned  around  a  curve  in  tlie  line  of  the 
road  1,118  yards  from  where  the  boy  was  struck  and  passed  a  pub- 
lic crossing  226  yards  further  on,  or  892  yards  before  reaching  the 
body  of  the  boy.     The  boy  had  been  repeatedly  found  on  the  track, 
sitting  and  lyin^  down,  and  asleep,  at  various  times  pi-evions  to  tbe 
killing,  and  had  been  warned  and  expostulated  with  by  various 
persons  as  to  the  danger  of  falling  to  sleep  and  being  run  over  and 
being  killed  by  the  trains.    He  himself  had  narrated  an  escape  that 
he  had  made  from  being  killed  by  a  passing  train  when  he  was  ly- 
ing down  by  the  side  oi  the  tracK  asleep  omy  about  a  week  before 
he  was  killed.     It  appears  from  the  plaintiff's  evidence  that  an  ex- 
periment, made  witn  a  boy  about  twelve  years  of  age  and  of  the 
size  of  the  deceased,  showed  that  an  object  of  that  size  could  be 
seen  on  the  road  at  the  distance  of  1,118  yards  from  the  curve  or 
turn  in  the  road. 

These  facts  present  the  case  of  contributory  negligence  by  the 
plaintiff,  and  negligence  both  contributory  and  concurring  at  the 
time  and  in  the  causation  of  the  killing. 

The  judgment  under  review  having  been  rendered  upon  a  de- 
murrer to  evidence,  the  familiar  and  settled  rule  applies,  that  the 
demurrant  admits  the  truth  of  all  the  demurree's  evidence,  and  all 
proper  and  reasonable  inferences  therefrom,  and  waives  all  his  own 
evidence  which  is  in  conflict  with,  or  tends  to  establish  a  case  dif- 
ferent from  that  of  the  demurree's  evidence. 

The  plaintiff  has  made  his  own  case,  and  the  ffravamen  against 
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the  defendant  is  a  charge  of  gross  negligence ;  the  law  will  not  im- 
pute it ;  the  plaintiJBE  mnst  prove  it.  Tne  defendant  company  was 
in  the  exercise  of  its  lawful  rights  and  the  discharge  of  its  public 
duties,  and  was  upon  its  own  exclusive  premises,  while  the  plain- 
tifiPs  intestate  was  unlawfully  and  negligently  upon  the  track  of 
the  defendant ;  not  at  a  station  or  public  crossing,  but  at  a  portion 
of  the  track  where  defendant  had  a  right  not  to  expect  or  appre- 
hend any  person  to  be — certainly  not  lying  down  and  asleep. 

A  railroad  company  does  not  bear  the  same  legal  relation  to  a 
stranger  trespassing  upon  its  road-bed  and  highway  at  unaccus- 
tomed and  unappointed  portions  of  its  route  as  it  does  i>utt  of  rjul. 
to  a  passenger;  and  though  it  may  not  kill  or  iniure  PAsaBRoir track 
with  impunity  even  a  trespasser  unlawfully  upon  its  track,  at  any 
point  or  in  any  way,  if  by  ordinary  care  it  may  avoid  so  doing,  yet, 
in  the  language  of  this  court  in  the  case  of  JDunn  v.  Seaboard  & 
Roanoke  B.  R.  Co.,  78  Va.  645  ;  s.  c,  16  Am.  &  Eng.  R.  R.  Cas. 
^63,  Judge  Lacy  delivering  the  opinion :  "  The  extent  of  a  per- 
son's duties  is  to  be  determined  by  a  consideration  of  the  circum- 
stances in  which  he  is  placed.  The  law  imposes  duties  upon  men 
according  to  the  circumstances  in  which  they  are  called  to  act." 

It  is  undeniably  time,  as  alleged  by  counsel  for  the  appellant, 
that  a  wrong-doer  or  trespasser  upon  the  road  and  the  rights  of  the 
defendant,  is  not  an  outlaw,  to  be  run  over,  injured  or  killed  with 
impunity,  witliout  the  exercise  of  ordinary  cslyb  and  cohtbibutobt 
caution  by  the  railroad  company  or  its  employees  ;  yet,  ^MfocrnrT 
it  is  equally  true  that  railroad  companies,  in  the  exercise  mm^t. 
of  their  legal  rights  and  duties  upon  their  own  grounds  and  high- 
wavs,  are  under  the  protection  of  the  law  against  speculative  suits 
and  excessive  verdicts  for  damages  for  injuries  caused   by  the 
equally  proximate  and  concurring  negligence  of  trespassers  and 
w^rong-doers.    It  is  admitted  in  the  declaration  in  the  case  that  the 
plaintifPs  intestate  was  asleep  upon  the  track  of  defendant's  road ; 
and  the  evidence  shows  that  lie  had  been  repeatedly  and  by  sundry 
persons  warned  of  the  extreme  danger  of  putting  himself  in  sucn 
a  sitnation  ;  and  the  declaration  does  not  charge  that  the  defend- 
ant either  knew  of  this  contributory  and  co-operating  negligence 
and  fanlt  of  the  plaintiff's  intestate,  or  that  the  said  defendant  in- 
tentionally inflicted  the  injury,  or  did  not  use  all  possible  care  and 
caution  to  avoid  it,  after  it  saw  the  situation  and  became  aware  of 
the  danger.    The  general  charge  is  negligence  in  using  and  oper- 
ating the  said  road. 

Tne  plaintiff's  own  testimony — out  of  the  mouth  of  his  own 
witness,  Elam  Blankenship,  who  was  the  engineer  running  the 
train  (and  who  had  been  for  seventeen  years  an  engineer) — snows 
distinctly  and  emphatically  that  the  defendant  company  used  every 
means  in  its  power  to  give  warning  to  the  boy,  who  was  unlaw- 
fully and  improperly  asleep  on  its  track,  of  the  approaching  train ; 
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and  that  it  need  every  efEort  and  appliance  in  its  power  to  stop  the 
jBvxDBicx  train  and  prevent  it  from  striking  the  boy.  He  says : 
SStSt'JSS^  "  I  ^^  on  schedule  time  when  I  struck  the  bov.  When 
OKRT.  J  gjigij  ^^  |.}j^  jj^y  J  \y\^y^  the  whistle  quietly,  as  I 

would  for  cattle,  and  reversed  the  engine ;  and  I  blew  the  wliistle 
for  brakes  ten  or  twelve  times  during  tlie  time  my  engine  remained 
reversed  till  the  train  stopped.    I  reversed  the  engine  as  soon  as  I 
saw  the  object  on  the  track.     I  always  reverse  the  engine  when  I 
see  something  on  the  track.     I  had  on  that  day  thirty-fiiz  cars  be- 
hind the  engine.    It  would  take  me  to  stop  the  train  moving  at 
the  rate  it  was  going,  and  on  that  grade,  and  the  train  being  com- 
posed of  the  number  of  cars  I  had,  just  as  long  as  it  took  me  to 
stop  on  that  da^.    I  stopped  as  soon  as  I  could — ^in  about  the 
length  of  the  train  after  passing  the  boy.    It  is  venr  dangerous  to 
my  own  life  to  run  over  any  object  on  the  track.    I  am  very  care- 
ful to  avoid  doing  so.    I  was  veiy  careful  to  avoid  inmning  over 
this  boy.     I  used  every  means  in  my  power  to  stop  the  train  as 
soon  as  I  saw  the  object  on  the  track.     I  was  looking  out  that  day 
all  the  way  from  the  curve  down."     This  is  the  plaiutifiPs  own 
positive  testimony  ;  and  it  is  only  contradicted  or  disparaged  by 
the  mere  negative  testimony  of  other  witnesses  of  the  plaintiff, 
who  did  not  hear  the  whistle  blow  until  after  the  boy  was  struck ; 
and  yet  there  were  none  nearer  than  one-half  a  mile  off,  and  others 
three-fourths  of  a  mile  from  the  place  where  the  boy  was  struck ; 
and  none  of  them  saw  the  boy,  the  place,  or  the  train ;  or  knew 
when   the  accident  occurred ;  or  could  see  it  because  of  distance, 
intervening  woods,  and  ineaualities  of  the  surface  of  the  ground. 
When  they  heard  the  whistle  blow  they  could  not  see ;  they  did 
not  see ;  and  they  did  not  even  know  that  the  boy  had  been  in- 
jured at  all ;  and,  consequently,  not  the  place  where  he  was  in- 
jured.    This  mere  negative  testimony  of  the  plaintiff  cannot  im- 
peach and  overcome  the  other  clear,  positive  and  express  testimony 
of  the  plaintiff. 

The  case  of  the  Bichmond  &  Danville  B.  B.  Co.  v.  Anderson's 
Adm'r,  31  Gratt.  812,  was  a  case  very  similar  to  the  case  at  bar. 
In  that  case  a  man  was  lying  on  the  track  and  was  run  over  and 
killed  by  the  train.  Judge  Burks  delivering  the  opinion  said: 
^'  After  the  engineer  saw  the  man  on  the  track  he  used  all  the 
means  in  his  power,  hazarding  even  the  safety  of  the  passengers,  in 
suddenly  reveraing  the  engine,  to  avoid  injuring  him.  He  used 
all  the  care,  skill  and  diligence  which  the  situation  demanded  ;  but 
it  was  then  clearly  not  in  his  power  to  prevent  the  accident.  But 
wrkii  ooirmiB-  it  was  arguod  with  much  earnestness  that  although  it 
aSSici  A  nun'  might  be  that  the  engineer  did  not  see  the  deceased  on 
pSumrw^^aSh  the  track  until  it  was  too  late  to  avoid  the  collision,  he 
KOTMcovKB.  might  aud  ought  to  have  seen  him  when  it  would  liave 
been  in  his  power  to  stop  the  train  and  prevent  the  mischief ;  aud 
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ihfit,  bnt  for  his  ne^li^nce  in  not  keeping  a  lookout,  he  conld  and 
wonid  have  seen  him  in  ample  time  to  have  checked  the  speed  of 
the  train,  and,  if  need  be,  to  have  stopped  it  entirely.     It  was  the 
duty  of  the  engineer  to  have  watchea  ahead  for  objects  on  the 
track ;  and  if ,  from  a  negligent  failure  to  observe  and  perform  it, 
Ba  accident  had  occurred  by  which  a  passenger  sustained  injury, 
the  company  would  have  been  liable  for  the  dama^  to  such  pas- 
senger.   Whether  a  railroad  company  owes  this  auty,  under  all 
drcnmstances,  to  persons  wrongfully  on  its  road,  need  not  be  de- 
cided in  this  case.    The  en^neer  testified  that  he  was  at  his  post, 
but  that  he  did  not  and  could  not  see  the  deceased  on  the  track  in 
time  to  prevent  the  collision,  because  his  vision  was  affected  by  the 
Wfs  of  the  sun,  which  at  that  hour  of  the  day  shown  directly  in 
his  face.    Although  the  sun  may  not  have  shown  in  the  engineer's 
fice  at  one  or  more  points,  yet  these  would  have  been  passed  in  an 
almost  inconceivably  short  time,  the  train  moving  with  a  speed  of 
twenty  or  twenty-nve  miles  per  hour ;  and  thus  the  deceased,  in 
the  position  he  occupied,  may  have  escaped  the  observation  of  the 
engineer,  although  on  the  lookout  for  objects  on  the  track ;  and 
therefore,  without  fault  on  his  part.    But  for  the  negligence,  or 
want  of  ordinary  care  and  caution  of  the  plaintiff's  intestate,  the 
misfortune — the  loss  of  his  life — could  not  have  happened.    He 
was  in  fault  in  going  upon  the  track  of  the  railroad.     The  defend- 
Mt  was  the  owner  in  fee-simple  of  the  road,  and  entitled  to  the  full, 
free,  exclusive  and  uninterrupted  use  of  it.     It  is  snffijient  to  say 
that  the  engineer  did  not  see  the  deceased  on  the  track  until  it  was 
too  late,  etc.     If  there  had  been  no  demurrer  to  the  evidence  in 
this  case,  and  the  iury  had  rendered  a  verdict  for  the  plaintiff,  it 
woald  have  been  the  duty  of  the  judge  presiding  at  tne  trial  to 
set  aside  the  verdict  on  tne  ground  that  the  evidence  was  plainly 
iosnfficient  to  warrant  it. 

The  experiment  made  by  plaintiff's  witness  of  placing  a  boy 
twelve  jeare  of  age  and  about  the  size  of  the  deceased  in  position 
on  the  track,  and  then  being  able  to  see  him  from  a  point  of  obser- 
vation 1,118  yards  off — when  they  knew  that  he  was  thus  placed 
there  and  their  undertaking  was  to  see  him — does  not  prove  that 
the  deceased  lying  down  flat  on  the  track  may  not  have  escaped 
the  observation  oithe  engineer  even  when  he  was  at  his  post  and 
on  the  lookout  at  that  great  distance  and  while  the  train  was  run- 
ning rapidly  along. 

in  the  case  of  T)unn  v.  Seaboard  &  Roanoke  K.  B.  Co.,  supraj 
Judge  JLaLCjj  after  reviewing  all  the  authorities,  English  and  Ameri- 
can, upon  the  doctrine  oi  contributory  negligence,  says:  ^^  It  is 
hetteVy  we  think,  to  adhere  to  the  rule,  already  established  in  this 
eoart,  that  one  who  is  injured  by  the  mere  negligence  of  another 
cannot  recover  any  compensation  for  his  injury,  if  he,  by  his  own 
ordinary  n^ligence  or  wilful  wrong,  contributed  to  produce  the 
28A.&B.  R  Gas.— 17 
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injnry  of  which  he  complains;  bo  that,  but  for  his  concnrrinff  and 
co-operating  fault,  the  injnry  wonld  not  have  happened  to  him ; 
except  where  the  direct  canse  of  the  injury  is  the  omission  of  the 
other  party,  after  becoming  aware  of  the  injured   party's  Dili- 
gence, to  use  a  proper  degree  of  care  to  avoid  the  consequences  of 
such  negligence."    TuflE  v.  Warman,  5  Q.  B.  N.  S.,  573;  Rich- 
mond &  Danville  R.  R.  Co.  v.  Anderson's  Adm'r,  31  Gratt  812. 
In  Anderson's  case,  31.  Gratt.  supra^  the  jury  fixed  the  damages  at 
$6,000;  and  in  Clarke's  case,  78  Va.  709;  s.  c,  18  Am.  AEns, 
R.  R.  Cas.  78,  the  jury  fixed  the  damages  at  $7,500 ;  yet^  in  boUi 
of  these  cases  this  court  sustained  the  demurrer  to  the  evidence. 
In  the  case  under  review,  we  think  the  evidence  demurred  to  is 
plainly  insufiicient  to  warrant  the  verdict ;  and  that,  upon  the  plain- 
tifTs  own  evidence,  there  is  no  liability  in  law  upon  the  defendant 
for  the  killing  of  the  deceased,  under  all  the  circumstances  in  the 
case ;  and  the  Circuit  Court  did  not  err  in  sustaining  the  demurrer 
to  the  evidence  and  rendering  the  judgment  for  toe  def^dant; 
and  the  same  must  be  affirmed. 
Judgment  affirmed. 


IVENS 

OmoiKNATi,  Wabash  and  Miohioak  R.  R.  Go. 

(Adoanee  OoBe,  Indiana,     Septembtr  15,  1885.) 

A  party  going  upon  a  railroad  track  between  stations,  inthout  first  lookisg 
and  listening  for  an  approaching  train,  is  guilty  of  oontributory  negUgeooe; 
and  cannot  recover  for  injury  sustained. 

A  party  guilty  of  contributory  negligenoOp  who  is  injured  through  the 
wilful  acts  of  the  servants  of  a  railway,  may  recover  damages  for  the  inju- 
ries sustained. 

Appeal  from  Huntington  Circuit  Court 
John  Brovmlee  for  appellant. 
C.  E.  CowgiU  for  appellee. 

2i0LLABS,  J. — Appellant  was  injured  in  a  collision  with  one  of 
appellee's  trains,  and  brought  this  action  to  recover  damages.  A 
demurrer  was  sustained  to  the  second  paragi*aph  of  his  complaint. 
That  ruling  presents  the  only  question  for  decision  here.  In  the 
former  part  of  the  paragraph  it  is  charged  that  appellee,  bj  its 
agent  and  servants,  wrongfully,  negligently,  carelessly,  wilfuliv 
and  purposely  ran  one  of  its  ti-ains  upon  appellant,  and  wounded 
fao«.  and  crippled  him,  without  any  negligence  on  his  part. 

Immediately  following  this  is  the  averment,  "  which  was  done  and 
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catued  as  follows.'^    Here  follows  a  specific  statement  of  all  the 
circnmstanoes  under  which  the  injury  was  received.    The  leading 
facts  in  this  specific  statement  may  be  summarized  as  follows : 
Appellee  had  a  depot  east  of  and  near  to  the  town  of  Fairmount. 
The  railroad  track  extended  north  and  south.    Appellee's  trains 
were  accustomed  to  stop  at  the  depot  to  receive  ana  discharge  pas- 
sengers and  freight,  and  to  take  water.    Appellant  resided  in  the 
town,  and  had  to  cross  the  railroad  in  reacliing  a  flax-straw  mill 
where  he  was  at  work,  about  150  yards  northeast  of  the  depot.  On 
the  morning  of  the  injury  he,  with  others,  crossed  the  track  and 
went  to  the  mill.    After  they  had  reached  the  mill,  thev  were  di- 
rected to  ffo  to  a  field  situated  on  the  west  side  of  the  railroad 
track,  ana  about  500  yards  north  of  the  depot.    In  going  to  the 
field  they  went  west  to  the  railroad  track  and  appellant  walked 
north  upon  a  side  track,  for  about  150  yards,  to  a  junction  of  the 
side  ti-ack  with  the  main  track.    From  this  point  he  walked  north 
on  the  main  track  about  fifty  feet,  at  which  place  and  time  he  was 
strack  by  the  train  ^oing  north  from  the  depot.    When  he  went 
npon  the  track  he  did  not  know  that  a  train  had  arrived  at  the 
depot.    No  signals  of  the  arrival  or  departure  of  the  train  were 
given.    It  is  averred  that  he  knew  of  the  duty  of  the  company 
to  give  signals,  and  relied  upon  the  performance  of  that  duty,  and 
that  if  such  signals  had  been  ^ven  ne  would  not  have  gone  upon 
the  track,  or  would  have  left  it.    From  the  depot  to  where  appel- 
lant was  injured  the  track  is  straight,  with  nothing  to  obstruct  the 
view. 

It  is  averred,  further,  that  the  only  convenient,  passable,  proper, 
and  usual  way  north  from  the  depot,  and  a  public  highway  to  and 
beyond  where  appellant  was  injured,  is  upon  the  railroad  track, 
there  being  no  room  or  space  on  either  side  thereof  for  persons  to 
pass  and  repass. 

If  the  case  is  to  be  treated  as  one  based  upon  negligence,  it  is 

veiy  clear  that  the  second  paragraph  of  the  complaint  does  not 

state  a  cause  of  action,  because  it  shows  that  appellant  was  guilty 

of  contributory  negligence.    There  is  a  general  averment  that  the 

injury  was  inflicted  without  any  fault  or  negligence  on  p^^,^^ 

the  part  of  appellant.    If  the  complaint  had  stopped  l^™  Lmrn 

there  it  would  have  been  suflScient  as  to  the  want  of  "®"®""^"- 

negligence  on  the  part  of  appellant,  under  the  rulings  of  this 

coart.     City  of  Evansville  v.  Worthington,  97  Ind.  282.    The 

pleader,  however,  proceeded  to  state  the  specific  facts  and  circum- 

^ances  upon  whicn  the  general  averment  is  based.    These  specific 

statements  must  control  the  general  averment,  and  they  overthrow 

that  general  averment  that  appellant  was  injured  without  any 

faalt  or  negligence  on  his  part.    It  appears  from  these  specific 

averments  that  appellee  was  guilty  oi  negligence  in  not  giving 

signals,  and  it  abo  appears  £om  them  uiat  appellant,  without 
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looking  or  listening  for  approacliiDg  trains,  went  npon  and  walked 
upon  the  railroad  track  between  stations,  and  at  a  place  where  be 
had  no  right  to  be.  He  was  thus  not  only  guilty  of  negligenoe, 
but  he  was  a  trespasser  upon  the  company's  property. 

There  may  arise  cases  where  a  reliance  upon  the  giving  of  sig- 
nals may  have  some  bearing  upon  the  question  of  the  party's  neg- 
ligence, but  clearly  such  a  reliance  will  not  justify  any  one  m 
rkuahce  otoh  trespassing^  upon  a  railroad  track  without  any  kind  of 
PAsssB.  precaution  for  his  own  safety.     It  may  be,  too,  that 

the  railroad  track  was  the  most  convenient  way  to  the  field  ;  bat 
neither  this  fact,  nor  the  fact  that  appellant  and  others  may  have 
adopted  it  as  a  foot-way  to  the  field,  would  change  the  relative 
rights  of  the  parties  as  to  the  track.  Appellant  was  clearly  guilty 
of  negligence,  as  shown  by  the  specific  statement  of  facts,  and 
hence  cannot  recover  npon  the  ground  simply  that  appellee  was 
guilty  of  negligence.  The  doctrine  of  comparative  negligence,  as 
held  oy  the  Illinois  court,  has  never  been  adopted  in  this  State. 
Terre  Haute  &  I.  E.  E.  Co.  v.  Graham,  95  Ind.  286,  s.  c,  12  Am. 
&  Eng.  E.  E.  Cas.  77,  and  cases  there  cited ;  Illinois  Cent.  R  R 
Co.  V.  Hetherington,  83  111.  510. 

On  the  other  hand,  if  the  injury  was  wilfullv  inflicted,  appel- 
lant may  recover,  although  he  may  have  been  guilty  of  negligence. 
Terre  Haute  &  I.  E.  E.  Co.  v.  Graham,  jsujmiy  and  cases  there 
cited. 

Appellant's  counsel  contend  that  the  paragraph  of  complaint 
under  discussion  makes  a  case  of  wilful  injury.  Ap- 
pellee's counsel  contend  that  nothing  more  than  negli- 
gence is  charged.  This  contention  requires  a  oonstraction  of  the 
paragraph.  There  is  a  general  charge  that  appellee,  by  its  agents 
and  servants,  "  wrongfully,  negligently,  carei^sly,  wilfully,  and 
purposely"  inflicted  the  injury,  tolJowed  by  the  statement  already 
set  out,  ^^  which  injury  was  done  and  caused  as  follows." 

Following  the  specific  facts  as  we  have  already  given  them,  is 
the  following :  ^'  W  herefore,  said  plaintiff  charges  that  the  said 
defendant,  by  its  said  servants  and  a^nts,  did  then  and  there  in 
manner  aforesaid,  wilfully,  negligently,  wrongfully,  and  purpoeely 
run  said  locomotive  on  and  against  him,  the  said  plaintifiE,  as  afore- 
said." 

It  is  very  apparent  that  the  charge  of  wilfulness  is  based  upon 
the  specific  facts  and  wron^  charged.  If  these  do  not,  as  a  mat- 
ter of  law,  show  that  the  injury  was  wilfully  inflicted,  the  para- 
grapli  does  not  make  a  case  of  vdlf ul  injury.  We  think  that  it 
does  not.  It  is  not  charged  that  appellee's  agents  and  servants 
saw  appellant  upon  the  track,  or  knew  that  he  was  there.  The 
chai*ge  is  that  the  track  was  straight,  with  nothing  to  obstruct  the 
view,  and  that  no  signals  were  given  of  the  arrival  of  the  train  at 
the  depot,  nor  of  the  departure  of  it  therefrom.    Th^e  are  the  only 
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wroDgs  charged  upon  appellee  in  the  specific  statement  of  facts,  and 
thej  are  ne^tive  in  character.  Clearly  these  omissions  do  not,  as 
a  matter  oi  law,  constitute  wilfulness.  And,  as  they  do  not,  the 
second  paragraph  of  the  complaint  must  be  treated  as  one  charg- 
ing negligence  only.  So  treated,  it  is  insufficient,  because, it  shows 
that  appellant  was  guilty  of  contributory  negligence. 

The  demurrer,  therefore,  was  rightfully  sustained  thereto. 
Judgment  affirmed,- with  costs. 

Contributory  Negligence  a  Question  for  the  Jury. — ^It  is  well  establiBhed 
that  the  question  of  contributory  negligence  should  be  left  to  the  jury,  if  the 
facts  are  fairly  debatable,  or  rest  in  doubt.  Gk)wer  e.  C,  M.  &  St.  P.  R.  R. 
Co^  45  Wis.  182;  Hoth  e.  Peters,  55  Wis.  405;  Duffy  e.  C.  &  N.  W.  R.  R. 
Co.,  82  Wis.  269;  Ernst  e.  H.  R  R  Co.,  89  N.  T.  61;  Masaoth  e.  D.  &  H. 
Canal  Co.,  64  N.  Y.  524. 

Failure  to  Loolc  for  Train  at  Crossing  is  Contributory  Negiigence. — The 
question  in  the  principal  case  was :  Was  there  contributory  negligence  on 
the  part  of  the  driver? 

It  appeared  in  evidence  that  the  driver  of  the  team  could  have  seen  the 
locomotive  all  the  time  while  it  was  passing  from  a  point  on  the  track  one 
thousand  feet  west  of  the  crossinfi^  to  the  crossing,  had  he  looked  when  he 
was  at  any  place  on  the  highway  between  the  crossing  and  two  hundred  feet 
north  of  it. 

He  did  not  look  in  the  direction  from  which  the  train  came  after  he  passed 
a  place  on  the  highway  about  three  hundred  feet  north  of  the  crossing,  until 
his  horses  reached  the  railroad  track. 

Und'er  these  circumstances  what  was  said  in  Railroad  Co.  e.  Houston,  95 
U.  8.  697,  with  a  little  change  in  the  language,  is  in  point: 

"  The  failure  of  the  engineer  to  sound  the  whistle  or  ring  the  bell,  if  such 
were  the  fact,  did  not  reheve  the  driver  of  the  team  from  the  necessity  of 
taking  ordinary  precautions  for  his  safety  and  the  safety  of  the  team.    Keg- 
ligenoe  of  the  company's  employees  in  these  particulars  was  no  excuse  -for 
negligence  on  his  |»trt.     He  was  bound  to  look  before  attempting  to  cross 
the  railroad  track  in  order  to  avoid  an  approaching  train,  ana  not  to  drive 
careleflsly  into  a  place  of  possible  danger.     Had  he  used  his  senses  he  could 
not  have  failed  to  see  the  train  which  was  coming.     If  he  omitted  to  use 
them  and  drove  thoughtlessly  upon  the  track  he  was  guilty  of  culpable  neg- 
ligence, and  so  far  contributed  to  the  injuries  as  to  deprive  his  employer  of 
any  right  to  complain  of  others."    And  the  conclusion  is  well  sustained  that 
it  was  the  duty  of  the  driver  of  the  team,  as  he  approached  the  railroad 
track,  and  before  he  drove  upon  it,  to  have  looked  in  the  direction  of  the  ap- 
proaching train,  when,  by  so  doing,  he  could  have  seen  it  in  time  to  have 
avoided  being  struck  by  it.     Failing  to  look,  he  was  guilty  of  neelisence. 
Rothe  V.  Railroad  Co.,  21  Wis.  256;  LanghoS  v.  Raiboad  Co.,  28  Wis.  48; 
Del&ney  v.  Railroad  Co.,  88  Wis.  67;  Haas  v.  Railroad  Co.,  41  Wis.  44;  Eear- 
nej  p.  Railroad  Co.,  47  Wis.  145;  Stevesv.  Railroad  Co.,  18  N.  Y.  422;  Ernst 
n  Railroad  Co.,  89  N.  Y.  61 ;  Havens  v.  Railroad  Co.,  41  N.  Y.  296 ;  Harty  e. 
RAilrtwd  Co.,  42  N.  Y.  468;  Qorton  v.  Railroad  Co.,  45  N.  Y.  660;  MitchelU. 
Railroad  Co.,  64  N.  Y.  655;  Salter  v.  Railroad  Co.,  75  N.  Y.  278;  Cordell  v. 
Raiiroad  Co.,  75  N.  Y.  880;  Connelly  e.  Railroad  Co.,  88  N.  Y.  846;  s.  c, 
8  Am.    &  Enff.  R.  R.  Cas.  459;  Tolman  v.  Railroad  Co.,  98  N.    Y.   198; 
Butterfield  o.  Railroad  Co.,  10  Allen,  582;  Allyn  v.  Railroad  Co.,  105  Mass. 
77;  HiDckley  e.  Railroad  Co.,  120  Mass.  257;  Wright  v.  Railroad  Co.,  129 
Mass.  440;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  121;  Railroad  Co.  v.  Still,  19  IlL 
499;  Railroad  Co.  v.  Buckner,  28  111.  299;  Railroad  Co.  v.  Riley,  47  III. 
514;  Railroad  Co.  e.  Manly,  58  111.  300;  Railroad  Co.  v.  Jacobs,  68111.  178; 


263  CINCINNATI,  ETC.,  B.  R.  CO.  V.  BUTLER. 

Railroad  Co.  v.  Bell,  70  111.  103;  Railroad  Co.  v,  Demerell,  81  III.  450;  BeD- 
ton  V.  Railroad  Co.,  42  Iowa  192;  Schafert  v.  Railroad  Co.,  17  N.  T.  893; 
Donaldson  V.  Railroad  Co.,  21  Minn.  293;  Brown  v.  Railroad  Co.,  22  Minn. 
165;  Abbott  «.  Railroad  Co.,  30  Minn.  482;  Railroad.  Co.  «.Heileman,  49  Pa. 
St.  60 ;  Railroad  Qo.  9.  Coyle,  55  Pa.  St.  396 ;  Railroad  Co.  v,  Dunn,  56  Pa. 
St.  280;  Raiboad  Co.  v.  Real,  73  Pa.  St.  504;  Scofield  o.  Railroad  Co.,  8 
Fed.  Rep!  488;  Scofield  v.  Raibroad  Co.  114  U.  S.  615;  Continental  Imp.  Co. 
V.  Stead,  95  U.  8.  164;  Railroad  Co.  v.  Houston,  95  U.  8.  697. 


OmoDiNATi,  Hamilton  and  Indianapolis  R  R  Oo« 

Bittlxb. 

(Advance  Case,    Indiana^  8ept  16,  1885.) 

Where  a  crossing  is  particularly  dangerous  and  requires  extraordinary 
effort  to  ascertain  whether  it  is  safe  to  attempt  to  cross,  one  familiar  with 
the  locality  and  the  danger  surrounding  it  must  use  care  proportioned  to  the 
probable  danger. 

The  fact  that  an  approaching  train  failed  to  g^ve  the  statutory  8i|pial  will 
not  excuse  one  who  sustains  injury  at  a  crossing  if  he  neglect  the  diligent  use 
of  all  available  means  to  prevent  such  injury. 

The  duty  to  give  certain  prescribed  siffnals  upon  approaching  a  public  high- 
way is  a  positive  duty,  and  a  failure  to  do  so  is  negligence. 

Before  plaintiff  is  entitled  to  recover  in  an  action  for  personal  injuries  he 
must  not  only  show  negligence  on  the  part  of  the  defendant,  but  the  absence 
of  contributory  negli^nce  on  his  part. 

It  is  competent  to  incorporate  a  paper  or  document  in  a  bill  of  exceptions 
without  copying  it,  provided  it  is  so  described  or  designated  that  the  clerk 
may  know  to  a  certamty  what  particular  document  or  paper  is  meant. 

Appeal  from  Franklin  Circuit  Court. 

-B.  D.  Ma/rshaU  and  W.  0.  Forrey  for  appellant. 

J?.  F.  ClwypodL  for  appellee. 

MrroHBLL,  C.  J. — ^Daniel  W.  Butler,  a  physician  residing  in 
Connersville,  Indiana,  became  involved  in  a  collision  which  occured 
Facts.  on  the  aftemoou  of  the  sixth  day  of  January,  1883,  at 

the  point  where  Eastern  Avenue,  along  which  he  was  driving 
northward,  crosses  the  Cincinnati,  Hamilton  and  Indianapolis  Bail- 
road.  The  engine  of  a  regular  passenger  train  going  eastward 
collided  with  the  top  buggy  in  which  he  was  riding.  .He  was 
thrown  violently  upon  the  ground  and  severely  injured.  To  re- 
cover damages  for  the  injuries  sustained,  this  action  was  brought, 
resulting  in  a  verdict  and  judgment  for  the  plaintiff  below,  ft  is 
insisted  that  the  plaintiff  failed  entirely  to  prove  that  he  was  free 
from  contributory  negligence,  and  that  the  appellant's  motion  for  a 
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new  trial  shonid  have  been  sustained  on  the  ground  that  the  verdict 
was  not  supported  by  the  evidence.  There  was  sharp  conflict  in 
the  testimony,  as  it  appears  in  the  record,  at  some  of  the  material 
points.  At  other  points  not  seriously  disputed,  it  leaves  the  plain- 
tiflPs  ri^ht  to  recover,  to  say  the  least,  in  doubt.  The  plaintiff,  and 
others  in  his  behalf,  testified  tliat  the  train  was  being  run  at  a  rate 
of  speed  prohibited  by  a  city  ordinance,  and  that  it  approached  the 
depot  ana  crossing  without  giving  any  warning,  either  by  sounding 
the  whistle  or  ringing  the  hell.  Against  this  the  engineer  and 
conductor  of  the  train,  and  several  others,  some  employees  of  the 
company,  and  others  not,  testified  positively  that  signals  were 
given,  both  by  sounding  the  whistle  and  ringing  the  bell.  As  the 
evidence  stood  upon  this  point,  although  negative  on  the  part  of 
the  plaintifiE,  the  jury  could  well  have  found  Uiat  the  railroad  com- 
pany neglected  its  statutory  duty. 

Concerning  the  manner  in  wnich  the  plaintiff  approached  the 
track,  and  how  his  vehicle  came  into  the  collision,  he  testified  that 
he  drove  north  along  the  center  of  Eastern  avenue  in  a  slow  trot 
until  he  came  to  the  grade ;  that  then  his  horse  fell  into  a  quick 
walk ;  that  as  he  passed  the  comer  of  the  foundry  building,  he 
looked  up  and  down  the  tracks,  and  neither  heard  nor  saw  the 
approaching  train ;  that  a  box  car  was  standing  on  the  south  switch, 
some  20  feet  west  of  the  line  of  the  street ;  that  ^^  as  I  passed  the 
box  car,  and  after  I  got  past  the  box  car  so  that  I  could  see  up  the 
track,  then  I  looked  up  the  track  and  saw  an  engine  in  close  prox- 
imity to  me.  I  looked  west ;  the  distance  it  was  would  be  impos- 
sible to  tell.  It  was  not  very  far  from  me.  I  do  not  think  it  was 
a  hundred  feet,  perhaps  not  moi*e  than  that.  My  horse  was  just 
entering  on  the  main  track.  Whether  he  was  on  the  main  track  I 
could  not  say,  but  his  head  was  when  I  saw  the  engine.  It  flashed 
over  me  for  a  moment  what  to  do.  My  horse's  head  was  on  the 
main  track.  I  just  got  my  whip  and  gave  the  horse  a  lick.  He 
was  very  quick,  and  went  over  the  tra^.  Just  as  I  did  that,  the 
engine  gave  three  sharp  whistles  in  quick  succession.  Just  as  the 
last  whistle  sounded,  the  engine  struck  my  buggy.  That  is  all  I 
remember." 

Mr.  Longfellow,  an  apparently  disinterested  and  credible  witness 
for  the  defendant,  who  saw  the  occurrence,  describes  it  as  follows : 
"  I  remember  the  accident  on  that  day  (January  6,  1883).  I  was 
along  the  side  track,  forty  or  fifty  yards  from  the  crossing  at  East- 
ern avenue  and  the  railroad.  I  was  unloading  a  car  of  logs.  I 
saw  the  plaintiff  at  the  time  come  up  Eastern  avenue  in  a  buggy. 
When  I  first  seen  him,  I  heai*d  the  cars  coming  and  heard  them 
whistle.  He  drove  right  on  to  the  crossing,  and  when  his  horse 
came  up  onto  the  switch  tracks,  the  locomotive  was  very  close  to 
him.  The  horse  tried  to  get  off  the  track.  Mr.  Butler  pulled  on 
his  left  line,  and  done  his  best,  and  whipped  the  horse.    He  pulled 
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him  ridit  in  ahead  of  the  locomotive.  The  locomotive  strack  the 
ba^gy  oetween  the  front  and  hind  wheels,  as  near  as  I  conld  see, 
and  threw  it  over  on  the  hoi*8e.  And  that  was  all  I  could  see,  as 
the  cars  came  between  me  and  the  bnggj." 

It  appeal's  from  the  evidence  that,  approaching  the  railroad  track 
going  northward,  a  building  called  the  '^  Old  Foundry"  obetmcts  a 
view  of  the  track  to  the  eastward  until  a  point  from  40  to  45  feet 
south  of  the  main  track  is  reached.    It  was  claimed,  too,  that  a 
box  car  standing  on  the  switch  at  the  time  of  the  collision  presented 
some  further  obstruction  in  that  regai*d.     Assuming  that  the  train 
was  proceeding  at  a  rate  of  speed  prohibited  by  ordinance,  and  that, 
contrary  to  the  usual  custom,  it  approached  the  crossing  and  depot 
without  giving  the  prescribed  signals,  and  conceding,  too,  that  the 
situation  was  such  that  a  view  of  the  approaching  tmn  was  difficult 
to  be  had,  it  is  nevertheless  not  clear  that  the  plaintiff  exercised 
such  care  as  removes  the  presumption  of  contributory  negligence. 
The  degree  of  caution  which  the  law  requires  of  one  about  to  cross 
a  railroad  track,  in  order  to  entitle  him  to  recover  damages  for  an 
injury  sustained  by  coming  in  collision  with  a  train,  has  been  8o 
often  stated  by  this  court  that  to  repeat  it  would  add  nothing  to  its 
force.     That  it  is  difficult,  or  requires  extraordinary  effort,  at  a 
particular  place  to  ascertain  whether  or  not  it  is  safe  to  attempt  to 
cross,  does  not  excuse  one  who  is  familiar  with  the  locality,  and  the 
danger  surrounding  it,  from  exei'cising  care  proportioned  to  tlie 
probable  danger.     Manifestly,  where  obstacles  interfere  which  ob- 
struct sight  and  sound,  it  is  the  plain  dictate  of  ordinary  prudence 
that  the  traveller  on  the  highway  should  approach  the  crossing  with 
a  degree  of  caution  much  above  that  which  would  be  required  at  a 
point  where  no  obstacles  intervened. 

While  it  is  imperatively  required  of  those  in  charge  of  a  train 
that  thev  ^ve  the  statutory  signals  when  approaching  crossings, 
and  while  it  may  be  sufficient  to  establish  negligence  against  a  rail- 
road company  to  show  that  a  train  was  rnn  at  a  rate  of  speed  pro- 
BTATnTORTDtJTY  hiMtcd  bv  au  ordinance,  yet,  inasmuch  as  signals  given 
atctSwikodow  ™ay,  under  the  circumstances  supposed,  not  be  heai-d 
cromSo  *"f2o1i  ot  because,  through  neglect  or  otherwise,  tliose  in  char^ 
OTXNODuscARE.  ^f  ^]^q  tTBiu  may  fail  to  give  them,  the  traveller  who 
sustains  an  injury  by  coming  in  collision  with  the  train  will  not  be 
exonerated  from  the  presumption  of  contributorpr  negligence,  if  it 
appears  that,  by  the  exercise  of  any  degree  of  diligence  which  was, 
under  the  circumstances,  reasonably  practicable  and  available,  lie 
might  have  avoided  the  injury.  Bellefontaine  R.  R.  Co.  v.  Hunter, 
33  Ind.  335;  Railroad  Co.  v.  Shuckman,  50  Ind.  42;  Railroad  C-o. 
V.  Mathias,  Id.  65.  The  negligence  of  the  raili*oad  company  in 
failing  to  observe  the  obligation  imposed  on  it  by  statute  will  not 
excuse  one  who  sustains  an  injury  at  a  crossing,  if  he  neglects  tlje 
diligent  use  of  all  available  means  of  avoiding  such  injury,  nor  will 
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its  failure  in  that  regard  abrogate  or  modify  the  mle  that  no  one 
fihall  recover  damages  for  an  injary,  not  purposely  or  wantonly  in- 
flicted, to  which  his  own  negligence  contributed. 

A  traveller  should  always  approach  a  railway  crossing  under  the 
apprehension  that  a  train  is  liable  to  come  at  any  moment,  and 
wiiile  he  may  presume  that  those  in  charge  of  it  will  obey  the  law 
by  giving  the  statutory  signals,  the  law  will  nevertheless  require 
that  be  obey  the  instincts  of  self-pre6ervation,  and  not  thrust  iiim- 
self  into  a  situation  of  danger,  wnich,  notwithstanding  the  failure 
of  the  railroad,  he  might  have  avoided  by  the  careful  use  of  his 
flenses.  The  record  in  this  case  does  not  require  us^to  determine 
whether  the  evidence  shows  that  the  plaintiff  came  within  the  rule 
i^nired,  as  it  is  obvious  from  an  examination  of  the  instructions 
that  the  case  was  given  to  the  jury  upon  a  theory  which  the  law 
does  not  justify. 

At  this  point  is  is  suggested  that  the  instructions  given  to  the 
jury  are  not  properly  in  the  record.    It  is  contended  that  the  bill 
of  exceptions  copied  into  the  transcript,  purporting  to  set  out  the 
char|[e  of  the  court,  did  not,  in  the  form  in  which  it  was  signed  by 
the  judffe,  identify  the  charge  given  in  such  manner  as  authorized 
the  clerk  to  copy  it  into  the  transcript.    The  bill,  as  signed,  did  not 
embody  the  instructions,  but  referred  to  them  in  the 
manner  following:  "And  be  it  further  remembered  SSfswcS^^ 
tht  after  the  charge  of  the  court  to  the  jury,  which  ^iSSSS^iT 
charges  are  in  the  following  words  and  figures,  to  wit," 
here  insert,  "  and  to  which  charges  proper  exceptions  were  taken 
at  the  time,  and  duly  signed  by  the  court."     Contrary  to  the  rule 
which  prevailed  prior  to  the  enactment  of  the  Code,  it  is  now  com- 
petent to  incorporate  a  paper  or  document  into  a  bill  of  exceptions 
without  copying  it  into  the  bill.    This  may  be  done  by  so  describ- 
ing or  designating  it  as  that  the  clerk  may  know  to  a  certainty  the 
particular  paper  or  document  intended  to  be  inserted,  and  by 
'iesignatin^  by  the  words  "  [here  insert]"  the  place  where  it  is  to 
be  copied  by  tiie  clerk  in  making  the  transcript.    Kesler  v.  Myers, 
fl  lad.  543 ;  State  v.  Railroad  Co.,  44  Ind.  350 ;  Irwin  v.  Smith, 
T2  Ind.  482.     The  paper  to  be  copied  into  the  transcript  must  be 
£0  described  or  designated  as  that  when  the  transcript  is  read  it 
can  be  recognized  as  the  one  described.    This  is  to  prevent  imposi- 
tion by  the  clerk,  either  through  mistake  or  by  design,     xhe 
papers  which  were  to   be  copied  into  the  bill  under  considera- 
tion were  the  charges  of  the  court,  to  which  exceptions  were  taken 
**and  duly  signed  by  the  court." 

It  must  be  understood  from,  this  that  all  the  charges  given  were 
eicepted  to  at  the  time,  and  signed  by  the  court.  For  the  pur- 
pose of  indicating  to  the  clerk  the  charges  which  were  to  be 
inserted  at  the  place  designated,  the  court  recited  in  the  bill  that 
they  were  such  as  had  been  excepted  to  and  signed  by  the  court. 
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Under  this  designation  no  charges  except  such  as  were  so  excepted 
to  and  si^ed  could  be  deemed  to  be  part  of  the  charge  of  the 
court,  and  thus  the  authority  of  the  clerk  was  limited  to  the  inser- 
tion of  the  papers  so  described. 

As  charges  answering  this  description  are  contained  in  the 
record,  and  as  it  will  be  presumed  that  the  clerk  was  acquainted 
with  the  signature  of  the  jud^e,  and  that  instructions  so  described 
could  be  as  readily  identified  as  if  they  had  been  designated  by 
letters  or  figures,  it  is  deemed  that  this  was  a  suflicient  identifica- 
tion so  far  as  relates  to  those  so  signed  and  exce])ted  to. 

One  of  the  instructions  excepted  to  told  the  jury  in  substance, 
that  if  the  railroad  company  failed  to  comply  with  the  statute 
which  reqairee  that,  upon  the  approach  of  a  pakio  highway  croBB- 
ing  by  a  train,  the  whistle  shall  be  sounded  and  the  bell  rung  in  a 
prescribed  manner,  '^  and  an  accident  and  injury  occurred  there- 
from, this  would  be  negligence  on  the  part  of  the  railroad  com- 
pany." 

The  contention  of  counsel  is  that  the  omission  to'giye  the  statu- 
tory signals  was  nothing  more  than  eyidence  of  negligence,  and  not 
negligence ^;>6r  se^  and  that  "proof  of  the  yiolation  of  the  statute  is 
not  sufficient  to  determine  the  company's  liability." 

While  it  may  be  conceded  that  proof  of  the  yiolation  of  the 
statute  is  not  sufficient  to  determine  the  liability  of  the  company, 
it  is  neyertheless  sufficient  to  determine  the  company's  negligence. 
owBuoif  TO  The  duty  to  give  certain  prescribed  signals  upon  ap- 
l  preaching  a  public  highway  was  a  duty  defined  by  a 
positive  law  of  the  State,  and  a  failure  to  obserye  it 
was  in  and  of  itself  negligence  which  inyolved  the  company  in  lia^ 
bility  to  any  one  who,  without  concurring  negligence,  was  injured 
thereby.  Cincinnati,  W.  &  M.  R.  R.  Co.  v.  Hiltzhauer,  99  Ind. 
486 ;  Central  R  &  B.  Co.  v.  Letcher,  69  Ala.  106 ;  Cordell  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  64  N.  T.  535 ;  Railway  Co.  v. 
Martin,  82  Ind.  476 ;  2  Thomp.  Neg.  1232. 

The  third  instruction  giyen  by  the  court  at  the  request  of  the 
plaintiff  is  also  a  subject  of  discussion.  This  instruction  sets  out, 
at  too  great  length  to  admit  of  its  being  copied  in  full,  the  several 
supposed  hypotheses  upon  which  the  plaintiff  rests  his  right  of  re- 
covery, ana,  assuming  that  the  facts  hypotliecated  were  found 
proyed  by  the  eyidence,  it  concludes  thus :  "  Then  it  will  be  your 
duty  to  find  for  the  plaintiff,  unless  you  find  from  a  fair  prepon- 
derance of  the  evidence  that  the  plaintiff  was  heedless  or  careless, 
and  neglected  to  avail  himself  of  tne  usual  precaution  which  a  man 
of  ordinary  prudence  would  use  under  like  circumstances  before  he 
drove  on  defendant's  track." 

The  instruction  proceeds  upon  the  theory  that  the  presumption 
of  law  is  that  the  iajury  occurred  without  the  fault  of  the  plamtiff. 
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and  that  the  burden  was  on  the  railroad  company  to  show,  by  a 
fair  preponderance  of  the  evidence,  that  he  was  ^^  heed-  oohtubotobt 
less  or  careless."  The  idea  conveyed  by  it  is  that  cer-  pE2SS55?*i 
tain  facts  inculpating  the  defendant  being  proved  to 
the  satisfaction  of  the  jury,  they  should  nnd  for  the 
plaintiff,  unless  it  was  proved  by  a  fair  preponderance  of  the  evi- 
dence  that  the  injury  resulted  from  his  own  carelessness,  thus,  in 
effect,  directing  them  to  find  for  the  plaintiff,  in  the  event  they 
were  unable  to  determine  from  the  eviaence,  whether  the  plaintin 
had  or  had  not  been  guiltv  of  concurring  negligence.  The  rule  re- 
quired that  the  plaintiff  should  make  it  affirmatively  appear  to  the 
jurv  that  his  injury  was  the  result  of  the  defendant's  negligence, 
and  that  he  was  not  guilty  of  any  contributory  negligence.  If  the 
plaintiff's  negligence  contributed  to  the  accident,  then  it  was  not, 
in  contemplation  of  law,  caused  by  the  defendant's  negligence,  and 
for  that  reason  he  must,  as  a  condition  to  his  right  of  recovery, 
make  it  appear  affirmatively  that  he  was  without  fault  contributing 
to  the  injury.  The  jury  were  authorized  to  infer  from  the  instruc- 
tion given  that  upon  establishing  the  defendant's  negli^nce,  and 
his  injury,  the  plaintiff  had  a  ri^t  to  their  verdict,  and  that  that 
right  continued  until  it  was  shown  by  a  fair  preponderance  of  the 
evidence  that  the  injury  was  the  result  of  his  own  carelessness.  This 
was  an  exact  reversal  of  the  rule.  The  plaintiff  must  make  it  ap- 
pear that  he  was  free  from  fault  before  the  defendant  can  be  called 
upon  to  answer  the  negligence  imputed  to  it.  Cooley,  Torts,  673. 
It  is  true,  as  counsel  contend,  that  the  rule  prevails  in  some  of 
the  States  that  contributory  negligence  is  matter  of  defence.  It  is 
not  so  in  this  State.  Oincinnati,  W.  &  M.  K.  R.  Co.  v.  Hiltzhauer, 
supra ;  Toledo,  W.  &  W.  R.  R.  Co.  v.  Brannagan,  75  Ind.  490. 
In  the  case  of  Hathaway  v.  Toledo,  etc.,  R.  R.  Co.,  46  Ind.  25,  the 
following  instruction  was  held  to  be  a  coirect  statement  of  the  law : 
**  When  a  person  crossing  a  railroad  track  is  injured  by  collision 
with  a  train,  the  fault  isvrima  facie  his  own ;  and  he  AuTHowTiKi 
must  show  affirmatively  that  his  fault  or  negligence  did  »«^»''^- 
not  contribute  to  his  injury  before  he  is  entitled  to  recover  for 
such  injury."  The  rule  is  founded  upon  the  same  reason  as  that 
which  raises  a  presumption  of  negligence  against  a  railroad  com- 
pany, in  favor  of  a  passenger  who  sustains  an  injury  byn-eason  of  a 
train  being  thrown  from  the  track.  Where  a  passenger  is  passively 
seated  in  a  car,  which  is  thrown  from  the  track,  by  which  he  sus- 
tains injury,  proof  of  the  fact  that  he  was  a  passenger,  that  the  ac- 
cident occurred,  and  that  he  was  injured,  \%^  prima  facie  at  least, 
all  that  he  can  say  about  it.  This  is  not  the  case  with  one  who  is 
injured  at  a  highway  crossing.  In  such  an  occurrence  he  is  one  of 
the  independent  actors,  charged  with  duties  correlative  with  the 
duties  of  the  railroad  company.  He  is  able,  and  must  show 
whether  his  duty  was  periormed.     Thousands  of  persons  pass 
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safely  over  a  given  croseiD^  over  which  thousands  of  trains  are 
run,  under  every  variety  of  circumstances,  before  one  is  injured; 
and  therefore  it  may  be  said  a  presumption  arises  that  the  crossing 
may  be  safely  passed  by  all  those  who  observe  such  care  as  prudent 
persons  ordinarily  observe.  Out  of  the  thousands  who  crossed,  the 
one  who  sustained  injury  is  the  exception.  Because  the  thousands 
who  crossed  in  safety  are  supposed  to  represent  the  ordinary  course 
of  conduct  better  than  the  one,  a  presumption  of  fact  is  indulged 
that  he,  too,  would  have  passed  in  safetv  had  he  observed  the  can* 
tion  which  prudent  men  ordinarily  observe  under  like  circum- 
stances. This  presumption  is  at  leisist  sufficient  to  require  from 
him  an  explanation  of  his  relation  to  the  occurrence,  and  an  affirm- 
ative showing  that  the  circumstances  were  such,  and  his  conduct 
such,  that  he  was  not  in  fault;  and  as  his  own  conduct  and  his  re- 
lation to  the  occurrence  are  peculiarly  known  to  himself,  and  may 
be  unknown  to  the  i*ailroad  company,  the  requirement  is  a  reason- 
able one. 

That  the  relation  of  the  facts  of  the  injury,  and  the  circum- 
stances under  which  it  occurred,  may  rebut  all  presumption  of 
negli^nce,  may  be  conceded ;  but  this  does  not  afiect  the  rule  that 
the  plaintiff  has  the  burden  of  proof,  nor  impose  upon  the  defend- 
ant the  necessity  of  proving,  by  a  preponderance  of  the  evidence, 
that  the  plaintiff  was  negligent.  In  cases  where  contributory  neg- 
ligence may  be  claimed,  it  is  settled  in  this  court  that  the  absence 
of  contributoi-y  negligence  is  part  of  the  plaintiff's  case,  both  as  to 
averment  and  proof. 

It  is  contended  by  learned  counsel  for  appellee  that  even  if  the 
foregoing  instruction  was  erroneous  it  resulted  in  no  harm,  for  the 
reason  that  other  instructions  given  at  the  defendant's  request 
stated  the  rule  as  claimed  by  tlie  appellant.  Without  determining 
the  question  thus  suggested,  it  is  sufficient  to  say  that  none  of  the 
instructions  requested  by  the  defendant  are  excepted  to,  and  signed 
by  the  court,  and  so,  within  the  rule  already  indicated,  they  are 
not  properly  in  the  record.  This  suggestion  disposes  of  the  argu- 
ment of  counsel  for  the  appellant  on  the  subject  of  the  refusal  of 
the  court  to  give  instructions  asked  by  them.  They  are  not  in  the 
record. 

This  disposes  of  all  the  questions  discussed  which  are  likely  to 
arise  on  a  second  trial ;  ana  for  the  reasons  stated  the  judgment 
is  reversed,  with  costs. 

Failure  to  Give  Statutory  Signals  Will  Not  Excuse  Contributory  Negli- 
gence.— See  notes  to  Pennsylvania  R.  R.  Co.  v,  Righter,  2  Am.  &  Ens.  R.  R. 
Cas.  228;  Philadelphia,  etc,  R.  R.  Co.  v.  Boyer,  Ibid.  181;  Waba£,  etc., 
R.  R.  Co.  V.  Wallace,  19  Id.  361. 
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St.  Olaib  Stbeet  Bailwat.  Go. 

V. 

Eadie. 

{AdwKMe  Ca$e,  Ohio.    March  81,  1885.) 

The  plaintiff  was  a  minor  aged  16  yean,  and  was  fully  cabbie  of  taking 
reasonable  care  of  her  person  and  safety.  She  was  lawfully  riding  with  her 
father,  who  was  drivine  his  own  wagon,  when  she  was  injured  by  a  collision 
between  the  wagon  and  a  street  car,  caused  by  the  mutual  and  concurring 
negligence  of  a  street-car  driver  and  her  father,  but  without  any  fault  or 
negligence  on  her  part.  HM,  that  the  negligence  of  her  father  was  not  to 
be  imputed  or  attributed  to  her,  and  did  not  bar  a  recovery  against  the 
street-car  company,  whose  negligence  directly  contrib\ited  to  the  injury. 
Transfer  Co. «.  Kelly,  86  Ohio  St.  86,  followed  and  approved. 

Ebbob  to  District  Court,  Cnyahog&i  county. 

The  record  presents  several  alleged  errors,  bat,  in  affirming  the 
judgment,  the  court  reserves  for  report  but  a  single  question. 
Upon  this  question  the  facts  necessary  to  be  stated  are  as  fol- 
lows :  This  action  was  originally  brought  in  the  common  pleas 
court  of  Cuyahoga  county  by  Ellen  Eadie,  by  her  next  friend,  who 
was  also  her  father,  James  Eadie,  a^inst  the  St.  Clair  Street  Hall- 
way Co.,  which  is  and  was  a  corporation  operating  a  street  railroad  in 
St.  Clair  street  and  other  connecting  streets  in  the  city  of  Cleveland. 
In  her  petition,  among  other  things,  she  alleges  that  she  was  at  the 
time  of  the  bringing  her  action  and  receivmg  the  injuries  com- 
plained of,  a  minor  16  years  of  age ;  that  in  the  -evening  of  the 
fourth  day  of  June,  1881,  accompanied  by  her  father  and  mother, 
she  was  proceeding  homeward  in  her  father's  wagon,  drawn  by  one 
horse  dnven  by  her  father,  James  Eadie,  eastwardly  along  said  St. 
Clair  street,  and  in  her  journey  was  approaching  Wilson  avenue  ; 
that  her  father  was  driving  alon^  the  southerly  track  of  said  street 
railway ;  that  at  some  distance  ahead  of  them  was  a  passenger  car 
of  said  defendant,  also  proceeding  eastwardly  along  the  same  track; 
that  said  car  was  driven  on  to  a  turn-table  just  westwardly  of  Wil- 
son avenue,  and  there  turned  around  and  started  on  its  westward 
trip;  that  it  preceded  to  the  frog  or  junction,  situate  78  feet  from 
said  turn-tabte,  and  there,  instead  of  taking  the  northerly  ti*ack,  as 
was  usual,  the  driver  of  the  car  directed  it  into  the  southerly  track 
on  the  left-hand  side  of  the  road,  and  that  the  plaintiff  was  then  at 
least  127  feet  away ;  that  her  father  saw  it  and  immediately  began 
to  turn  off  the  track,  and  made  loud  outcries ;  that  the  car  was 
being  driven  at  a  rapid  i*ate  of  speed,  and  the  same  was  driven 
violently  against  the  wagon  of  said  plaintiff's  father,  upsetting  it 
and  greatly  injuring  the  plaintiff,  Ellen  Eadie ;  that  tne  injuries 
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occasioned  her  were  without  her  or  her  father's  fault  or  n^Ii- 
gence. 

The  defendant  below  denied  all  allegations  of  negligence  on  its 
part,  and  alleged  negligence  on  the  part  of  said  plaintiff  and  her 
father.  The  trial  resulted  in  a  verdict  and  judgment  for  defendant 
in  error. 

On  a  motion  for  a  new  trial  the  following,  among  other  errors  of 
law,  were  assigned  as  grounds  for  a  new  trial :  (8)  That  the  court 
erred  in  the  trial  of  this  cause  in  charging  the  jury  "  that  if  there 
was  negligence  on  the  part  of  said  plaintiffs  father,  still  she  is  not 
to  be  held  responsible  for  it ; "  and  "  that  the  conduct  of  her  father, 
who  was  driving  that  wagon,  any  negligence  on  his  part,  with 
which  she  had  nothing  to  do,  would  not  be  attributed  to  her  in  that 
respect.  Even  though  the  fathei',  by  his  negligence,  may  have  so 
contributed  to  that  accident  that  he  would  be  barred  of  a  recovery 
by  his  contributory  negligence,  it  still  will  not  prevent  thisplaintin 
of  a  recovery  unless  she  herself  participated  in  toe  negligence  which 
caused  the  injury."  (9)  That  the  court  erred  on  the  trial  of  this 
cause  in  refusing  to  charge  the  jury  that,  "  If  the  jury  are  con- 
vinced, from  all  the  testimony  in  the  case,  that  plaintiff's  said 
father,  James  Eadie,  after  he  discovered  that  said  car  was  coming 
down  the  south  track  on  said  road,  had  sufficient  time,  by  the  use 
of  ordinary  care,  to  get  off  from  the  said  track,  and  out  of  the 
way  of  said  car,  it  was  his  duty  to  do  so,  and  the  plaintiff  cannot 
recover  in  this  action." 

It  is  assumed  from  the  pleading  and  charge  of  the  court  that 
evidence  was  offered,  tending  to  show  that  the  defendant  below  was 
guilty  of  negligence  directly  contributing  to  the  plaintiff's  injury, 
and  that  the  plaintiff's  father  was  also  guilty  of  contributory  negli- 
gence. Ko  claim  was  made  that  the  company  was  negligent  in 
employing  the  driver,-  nor  that  he  was  not  competent,  nor  that  the 
father  was  not  also  competent  to  drive  his  own  wa^on.  The 
ground  alleged  for  recovery  was  that  the  car-driver  was  driving  too 
rapidly,  did  not  keep  a  sufficient  lookout,  and  did  not  stop  the  car 
as  he  might  have  done,  and  so  avoid  the  accident. 

For  the  purpose  of  this  case  we  will  assume  that  the  verdict  es- 
tablishes the  fact  that  the  negligence  of  the  driver  caused  the  col- 
lision with  the  wagon  in  which  she  was  riding,  turning  it  over  and 
injuring  the  plaintiff,  and  that  her  father,  who  was  driving  the 
wagon,  was  also  negligent  in  being  upon  the  railroad  track,  and  was 
not  exercising  proper  diligence  and  care  to  avoid  the  collision, 
thereby  directly  contributing  to  the  injury.  The  plaintiff  herself 
was  not  guilty  of  any  negligence  in  the  premises,  so  that  the  sole 
question  is,  was  her  father's  negligence  to  be  imputed  or  attributed 
to  her  ? 

J.  P.  Dawley  for  plaintiff  in  error. 

Oriswold  <&  Starr  for  defendant  in  error. 
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JoHNBOK,  J. — ^The  plaintiff,  though  a  minor,  was  16  years  old, 
and  was  therefore  9ui  juris.  She  was  fally  capable  of  taking  care 
of  herself.  Had  her  negligence  or  misconanct  contribated  to  her 
injury  she  could  not  recover,  thongh  the  company  was  juhor  ch 
also  guilty.  The  question  fairly  presented,  therefore,  n«»"o«"c« 
is  whether  a  minor  child,  who,  bein^  sui  juris  as  to  a  reasonable 
care  of  her  person  and  safety,  lawfully  and  properly  enters  into  a 
conveyance  with  her  parent,  and,  without  fault  on  her  part,  is  in- 
jured by  the  negligence  of  a  street  railroad  company,  is  prevented 
from  recovering  against  such  negligent  company,  because  her  parent 
has,  by  his  negligence,  contributed  to  the  in jurv.  In  Transier  Co. 
V,  Kelly,  36  Ohio  St.  86,  this  court  held  that  the  concurrent  negli- 
gence of  a  street  car  company  whose  passenger  the  plaintiff  was, 
with  that  of  a  transfer  company,  whereby  there  was  a  collision  be- 
tween the  wagon  of  the  latter  with  the  car  of  the  former,  MaauaBMOB  op 
4^nnot  be  imputed  to  the  passenger,  so  as  to  charge  him  SmrSIS*  "to 
with  contributory  negligence.  In  that  case,  as  in  this,  '^mehobe. 
the  plaintiff  was  not  m  fault ;  but  there,  as  here,  it  was  contended 
that  the  plaintiff  was  so  identified  with,  or  related  to  the  railroad 
-company  by  the  contract  of  carriage  that  the  fault  of  the  carrier 
must  be  imputed  to  the  passenger.  Neither  in  that  case  nor  in  this 
was  there  any  fault  alleged  a^inst  plaintiff  for  becoming  a  pas- 
senger. The  two  cases  aifier  in  two  respects  only :  There  the  car- 
riage was  by  a  public  carrier,  presumably  for  hire  or  reward,  while 
here  it  was  by  private  conveyance,  and  presumably  gratuitous. 
There  the  driver  of  a  street  car  was  a  stranger  to  the  passenger, 
while  here  he  was  her  father,  with  whom  she  was  riding  home. 
In  that  case  it  was  held  that  the  driver  in  the  street  car  was  in  no 
just  sense  the  agent  or  servant  of  the  passenger.  If  the  driver  had 
been  under  the  control  of  the  passen^r,  then,  it  was  said,  there 
might  be  some  show  of  reason  for  holding  the  passenger  liable  for 
the  negligence  of  the  driver.  But  as  there  was  no  such  power  of 
•direction  or  control,  the  negligence  of  the  driver  of  the  car  could 
not  be  imputed  to  the  passenger.  That  was  held  to  be  a  case  of 
joint  negligence  of  the  railroad  company  and  the  transfer  company, 
for  whicii  they  might  be  sued  jointly  or  severally. 

After  a  thorough  examination  of  the  numerous  and  conflicting 
authorities  upon  Siis  point,  some  of  which  are  cited  in  the  opinion, 
we  then  declined  to  lollow  the  case  of  Thorogood  v,  Bryan,  8  C.  B. 
115,  and  other  like  cases,  which  hold  the  passenger  liable  for  con- 
tributory negligence  of  his  driver,  where  there  was  mutual  fault  of 
two  drivers  causing  an  injury,  and,  as  before  stated,  held  that,  upon 
principle  as  well  as  upon  the  better  authorities,  the  passenger  was 
not  so  identified  with  the  vehicle  in  which  he  was  riding  as  to  make 
him  responsible  for  the  driver's  fault. 

It  was  held  by  us  that  the  passenger  in  the  street  car  was  not  re- 
sponsible for  the  negligence  of  the  driver ;  that  the  latter  was  in 
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no  juBt  sense  the  agent  of  the  former,  and  had  no  control  of  or  di- 
rection over  the  management  of  the  vehicle  in  which  he  was  riding 
iMFUTABLE  KM-  80  a«  to  Idcntifj  driver  and  passenger.  The  opposite 
;  doctrine,  though  supported  by  high  authority,  has  not 
been  received  even  in  England  with  approbation.  We 
cite  a  few  of  the  cases  and  text-books  touching  this  vexed  question, 
but  since  the  subject  was  fully  considered  in  Transfer  Co.  v.  Kelly, 
8iwra,  we  need  not  further  consider  it.  See  Armstrong  v.  Lanca- 
shire &  Y.  R.  R.  Co.,  L.  R.  10  Exch.  47 ;  Waite  v.  Northeastern 
R.  R.  Co.,  96  E.  C.  L.  719  (a  case  of  a  young  child  too  young  to 
take  care  of  itself) ;  Lockliart  v.  Lichtenthaler,  46  Pa.  St.  151 ; 
Thomp.  Carr.  c.  7  (where  all  the  cases -pro  and  con  are  cited,  notes, 
page  284) ;  Bennett  v.  New  Jersey  R.  &  T.  Co.,  36  N,  J.  Law  225 ; 
1  Smith,  Lead.  Cas.  (8th  Amer.  Ed.)  505,  *315 ;  Danville  Turn- 
pike Co.  V.  Stewart,  2  Mete.  (Ky.)  119  ;  Chapman  v.  New  Haven 
k  R  Co.,  19  N.  Y.  341 ;  Colegrove  v.  New  York  &  N.  H.  R.  R. 
Co.,  20  N.  Y.  492 ;  Louisville,  etc.,  R.  Co.  v.  Case's  Adm'r,  9  Bush. 
728 ;  Whart.  Neg.  §  395 ;  Webster  v.  Hudson  River  R.  R.  Co.,  38 
N.  Y.  260. 

The  foregoing  cases  mostly  relate  to  passen^rs  by  public  carriers, 
and  when  the  passenger  is  injured  by  the  negligence  of  another  pub« 
lie  carrier  or  of  a  third  person.  It  only  remains  to  determine  if  a  like 
rule  applies  when  the  plaintiff  was  passenger  in  a  private  convey- 
ance. We  think  it  does.  The  plaintiff  in  the  .case  at  bar  was  in  no 
just  sense  the  master,  nor  was  her  father  her  agent,  or  under  her 
control  or  direction.  In  Puterbaugh  v,  Reasor,  9  Ohio  St.  484,  the 
want  of  ordinary  care  of  plaintiff's  agent  pi'evented  his  recovery, 
when  the  agent's  negligence  directly  contributed  to  the  injury, 
though  the  defendant  was  also  guilty.  But  it  is  well  settled  that 
passengers  in  a  public  conveyance  are  not  so  liable  for  the  negli- 
gence of  the  employees  of  the  carrier,  because  they  are  not  the  agent 
of  the  passenger.  The  same  reasons  apply  with  equal  force  to  a 
private  carrier.    Plaintiff's  relations  to  her  father,  being  that  of  a 

I)assenger  in  his  wagon,  going  to  their  common  home,  did  not,  in 
aw,  make  him  her  servant  or  agent,  and,  as  such,  responsible  for 
his  misconduct.  If  he  had  brought  an  action  for  the  loss  of  ser- 
vices of  his  daughter,  caused  by  this  injury,  his  contributory  negli- 
gence would  defeat  a  recovery,  nor  could  he  recover  for  his  own  in- 
juries for  the  same  reason.  This  is  because  he  was  guilty  with  the 
defendant  of  causing  the  collision.  Neither  does  the  fact  that  she 
was  the  daughter  defeat  her  rights.  If  her  father's  misconduct 
and  negligence  contributed  to  the  injury,  why  should  that  fact  ex- 
onerate a  joint  wrong  doer  ? 

Robinson  v.  New  York  Cent.  R.  R.  Co.,  66  N.  Y.  11,  was  the 
case  of  a  female  who  had  accepted  an  invitation  to  ride  with  a 
gentleman  who  was  the  owner  and  driver  of  the  buggy  in  which 
they  were  riding  when  she  was  injured  through  the  joint  negli. 
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gence  of  her  driver  and  a  train  of  cars.  Churcli,  C.  J.,  says :  "  I 
am  nnable  to  find  any  legal  principle  upon  which  to  impute  to 
plaintifE  the  negligence  of  the  driver.  .  .  .  The  acceptance  of  an 
invitation  to  ride  creates  no  more  responsibility  for  the  acts  of  the 
driver  than  riding  in  a  stage-coach,  or  even  a  train  of  cars,  provid- 
ing there  was  no  negligence  on  account  of  the  character  or  condition 
of  the  driver,  or  the  safety  of  the  vehicle,  or  otherwise.  It  is  no 
excuse  for  the  negligence  of  defendant  that  another  person's  negli- 
gence contributed  to  the  injurpr,  for  whose  acts  the  plaintiff  was 
not  responsible."  We  think  this  reasoning  unanswerable,  notwith- 
standing the  adverse  criticism,  and  contrary  holding  in  Prideaux 
V.  Citjr  of  Mineral  Point,  43  Wis.  513. 

This  doctrine  of  ^^  imputed  negligence,"  and  the  reasons  for  its 
application,  were  considered  in  ^ellefontaine  &  I.  K.  B.  Co.  v. 
Snyder,  18  Ohio  St.  399.  That  was  the  case  of  a  child  six  years 
old,  and  the  negligence  of  the  parent  or  custodian  of  the  child  did 
not  prevent  its  recovery  a^inst  one  also  guilty.  The  court  say  the 
rule  that  contributory  negligence  bars  a  recovery  is  founded  on  (1) 
the  mutuality  of  the  wrong ;  (2)  the  impolicy  of  allowing  a  party 
to  recover  for  his  own  wrong ;  and  (8)  the  policy  of  making  per- 
sonal interests  of  parties  depend  on  their  own  prudence  and  care. 
It  was  said  all  these  are  wanting  in  the  case  there  before  the  court. 
With  equal  truth  it  can  be  said  that  all  these  reasons  are  wanting 
in  the  present  case,  where  it  is  conceded  the  plaintiff  jftauamcm  of 
was  in  no  fault.  Whether  in  this  case  the  father  would  IS!S/^  to 
have  been  jointly  liable  with  defendant  we  need  not  *'™^- 
now  determine.  By  the  well-settled  rule  of  law  he  would  be,  un- 
less his  relation  to  ner  modifies  this  rule  for  his  culpable  negli* 
gence,  she  being  sid  juris,  and  not  guilty  of  want  of  proper  care 
for  her  own  safety.  Boyd  v.  Watt,  27  Ohio  St.  269  ;  W  hart.  Neg. 
§  144 ;  Shear  &  K.  Neg.  §  58.  If  it  be  conceded  that  he  would 
not  be  so  liable  either  by  reason  of  his  parental  relation,  or  that 
it  was  a  gratuitous  service,  that  would  not  excuse  the  negligence  of 
the  defendant,  nor  bar  the  plaintiff,  who  was  free  troxn.  fault, 
from  recovering  from  the  other  wrong-doer,  whose  negligence  was  a 
proximate  cause  of  injury. 

Judgment  afiSrmed. 

Imputable  Negligence — Parent  and  Chlldt — See  notes  to  Smith  v.  Heston- 
ville,  etc.,  R.  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  12;  WiUiams  e.  Texas,  etc., 
R.  R.  Co.,  15  Id.  406. 

See  also,  Fitzgerald  v.  St.  Paul,  etc.,  R.  R.  Co.,  8  Id.  810;  Qalveston,  etc., 
R.  R  Co.  e.  Moore,  10  Id.  745. 

28  A.  &  £.  R  Cas.— 18 
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Chioaoo,  Minnsafolis  Ain>  St.  Paul  B.  "EL  Oo. 

(Adwmce  Ccue,  Wiscannn.    September  22,  18860 

The  failure  to  blow  the  whistle  and  ring  the  bell  before  crossing  a  highway 
is  such  statutory  negligence  (Rev.  St.  1878,  §  1809)  as  will,  in  the  absence  of 
contributory  negli^nce,  render  a  railroad  company  liable  for  injury  resulting 
from  a  collision  with  a  waeon  crossing  the  track ;  but  where  it  clearly  ap- 
pears that  the  driver  of  the  wagon  could  have  prevented  the  accident  by 
using  his  eyes  in  looking  and  his  ears  in  listening  for  the  approaching  train, 
there  can  be  no  recovery. 

Appeal  from  Circuit  Court,  Columbia  County. 

This  is  an  action  for  damages  sustained  about  noon  of  June  15, 
1883,  by  reason  of  the  plaintiff's  horses,  wagon,  and  harness,  while 
crossing  the  defendant's  railroad  track  at  a  point  about  a  mile  and 
a  quarter  west  of  Columbus,  being  struck  by  an  engine,  with  a 
caboose  attached,  running  thereon,  On  the  trial,  at  the  close  of 
the  plaintiff's  testimony,  tne  court  granted  a  non-suit,  and  from  the 
judgment  entered  thereon  the  plaintiff  brings  this  appeal. 

«A  0.  McKenney^  J.  J.  Sutton^  and  J.  TFT  Wagner  for  appellant. 

John  W.  Ca/ry  fgr  respondent. 

Cassodat,  J. — The  following  facts  are  conclusively  established 
by  the  evidence :  At  the  place  of  the  injury  the  railway  ran  east 
and  west,  and  the  public  highway  ran  across  it  north  and  south. 
The  plaintiff's  team,  driven  by  his  nired  man,  approached  the  cross- 
ing irom  the  north.  The  engine,  with  a  caboose  attached,  ap- 
proached the  crossing  from  the  west.  Two  men  rode  with  the 
driver,  sitting  on  dump-boards  lying  flat  on  the  bolsters  of  the 
wagon,  with  their  feet  hanging  down,  and  their  faces  towards  the 
east  and  their  backs  towards  the  west.  When  they  got  opposite 
Facts.  the  housc  ou  the  west  side  of  the  highway,  at  a  point 

about  25  rods  north  of  the  crossing,  one  of  the  men  got  off,  and 
after  walking  about  five  rods  west  towards  the  house  saw  the 
engine  and  c^>oose  coming  from  the  west,  and  about  45  rods  dis- 
tant from  the  crossing.  Between  the  point  where  the  man  got  off 
and  a  point  about  18  rods  north  of  the  crossing  there  were  a  few 
trees  on  the  west  side  of  the  highway ;  but  from  that  point  to  the 
crossing,  a  distance  of  about  18  rods,  there  was  no  house  nor  tree, 
nor  anything  to  obstruct  the  view,  except  the  deep  cut  through 
which  the  track  ran.  This  cut  was  about  10  feet  deep  in  the  deep- 
est place,  and  from  that  point  sloped  each  way,  so  that  at  a  distance 
of  about  60  feet  each  way  therefrom  it  was  only  about  six  or  seven 
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feet  deep.  The  cut  wholly  disappeared  several  rods  west  of  the 
crossing,  so  that  a  person  in  the  ni^hway  100  feet  north  of  the 
crossing  could  see  the  track  for  100  ^t  west  of  the  crossing,  and 
could  see  a  train  or  smoke-stack  of  a  train  several  rods  further  west. 
After  the  man  got  off  at  the  point  25  rods  north  of  the  crossing, 
the  team,  with  the  driver  ana  the  other  man  sitting  on  the  dump- 
boards  with  their  faces  towards  the  east,  talking,  moved  on  south 
towards  the  crossing ;  and  when  they  reached  tne  last  tree,  about 

18  rods  nor  til  of  tne  crossing,  the  driver  looked  over  his  right 
shoulder  to  the  west,  but  saw  no  train.  The  horses  walked  from 
that  point  to  the  crossing,  but  neither  the  driver  nor  the  man  with 
him  looked  again  to  the  westward  until  the  engine  was  close  on  the 
cattle-guard  and  the  horses  nearly  on  the  railroad  track. 

While  passing  over  these  18  rods  there  was  a  considerable  por- 
tion of  the  distance  that  a  coming  train  from  the  west  could  have 
been  seen,  if  within  30  rods  of  the  crossing,  and  for  the-entire  dis- 
tance, except  perhaps  at  the  deepest  point  of  the  cut,  the  top  of  the 
smoke-stack  could  nave  been  seen,  if  anywhere  within  30  rods  of 
the  crossing.  The  horses  were  a  quiet  team,  and  would  have 
stopped  at  any  time  before  reaching  the  track  had  the  driver  said 
*'  whoa."  The  engine  was  run  unusually  fast,*  withont  blowing  the 
whistle,  ringing  the  bell,  or  giving  any  other  signal,  un-  d^t  to  blow 
til  it  reached  the  cattle-guards.  The  failure  to  blow  ^"^^^^ 
the  whistle  and  ring  the  bell  before  crossing  the  highway  was  such 
statutory  negligence  as  would,  in  the  absence  of  the  contributory 
negligence  on  the  part  of  the'  driver,  make  the  defendant  liable  in 
this  action.  Section  1809,  Rev.  St.;  Bower  v.  Chicago,  M.  &  St. 
P.  R.  R.  Co.,  61  Wis.  457 ;  s.  c,  19  Am.  cfe  Eng.  R.  R.  Cas.  301 ; 
Ransom  v.  Chicago,  St.  P.,  M.  &0.  R.  R.  Co.,  68  Wis.  178 ;  s.  c, 

19  Am.  &  Eng.  fi.  R.  Cas.  16 ;  Hove  v.  Chicago,  etc.,  R.  R.  Co., 
62  Wis.  668  ;  s.  c,  19  Am.  &  Eng.  K.  R.  Cas.  347.  In  Bower  v. 
Chicago,  etc.,  R.  R.  Co.,  suproy  it  was,  in  effect,  held  that  if  the 
driver  could  have  prevented  the  accident  by  using  his  eyes  in  look- 
ing, and  his  ears  in  hearing,  then  there  could  be  no  recovery.  But 
the  fact  is  conclusively  established  by  the  evidence  that  had  the 
driver,  while  approaching;  the  crossing,  exercised  ordinary  vigilance 
in  looking  in  the  direction  of  the  coming  engine,  he  woula  have 
discovered  it  in  time  to  have  stopped  the  team  before  reaching  the 
railroad  track,  and  thus  prevented  the  injury.  Failing  so  to  do,  he 
was  clearly  guilty  of  contributory  negligence,  under  all  the  authori- 
ties. In  support  of  this,  the  respondent's  counsel  have  cited  so 
manv  cases  that  we  do  not  feel  called  upon  to  cite  any. 

The  judgment  of  the  circuit  court  is  affirmed. 

Bee  note  to  preceding  case. 
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Lowest,  an  Infant,  etc, 

V. 

]\Ianhattan  R.  B.  Co. 

(Adwmee  Oase^  New  Torh    May  8,  1885.) 

The  law  does  not  expect  of  a  pereoD,  at  a  time  of  sudden  emergency  of  pain 
and  danger,  tiiat  amount  of  skill  and  judgment  that  it  does  on  ordinary 
occasions. 

When,  by  the  unlawful  act  of  defendant,  pain  is  accidentally  inflicted  upon 
a  horse  passing  at  the  tinie,  so  as  to  make  such  horse  unmanageable,  and  the 
driver  of  the  horse  is  by  the  same  act  injured^  so  that,  smarting  under  the  in- 
jury, he  does  not  exercise  judgment  and  skill  m  guiding  the  horse,  if  thereby 
the  wagon  which  the  horse  is  drawing  comes  in  contact  with  the  plaintijS  and 
injures  him,  the  damage  is  not  so  remote  as  to  preclude  recovery. 

Other  cases  cited,  investigated,  and  distinguished  from  case  on  trial. 

Htigh  Z.  Cole  for  appellant,  Manhattan  R.  R.  Co. 
OBoom  jK  Bright  for  respondent,  Joseph  Lowry, 

Miller,  J. — The  principal  q^nestion  arising  upon  this  appeal 
relates  to  the  right  of  the  plaintifE  to  recover  for  the  injuries  sus- 
tained. The  cl^m  of  the  defendant  is  that  the  cause  of  the  injury 
was  too  remote  to  authorize  a  recovery  of  any  damages  whatever, 
and  it  is  urged  that  the  court  erred  in  denying  the  motion  to  dis- 
miss the  complaint  made  by  the  defendant's  counsel  on  the  ground 
stated,  as  well  as  in  the  charge  to  the  jury  that  if  they  believed 
iNBTBvcmoir.  <<  that  the  coal  and  ashes  fell  from  the  defendant's  looo- 
iiMUHT™*  or  ^^ii^g  through  any  negligence  on  the  part  of  the 
defendant,  its  servants  or  agents,  and  falling  upon  the  horse, 
caused  him  to  become  unmanageable  and  run  against  the  plaintiff, 
inflicting  injuries  upon  him,  tiien  the  defendant  is  liable  to  the 
plaintiff  for  his  damages  occasioned  thereby."  The  same  question 
was  also  raised  by  the  defendant's  counsel  by  a  request  to  the 
Judge  to  charge,  that  "  if  the  jury  believed  the  accident  occurred 
throuffh  the  driver's  error  of  judgment  in  endeavoring  to  obtain 
oontr^  of  his  horse  the  plaintiff  cannot  recover,"  which  was  refused 
and  an  exception  duly  taken  to  the  decision.  It  is  urged  by  the 
appellant's  counsel  that  where  there  is  an  intermediary  agent  or 
medium  between  the  primary  cause  of  the  injury  and  the  ultimate 
result,  the  rule  of  law  to  be  applied  is  that,  where  the  original  act 
complained  of  was  not  voluntary  or  intentional,  or  one  of  affirma- 
tive illegality,  or  in  itself  the  cause  of  criminal  complaint,  but  was 
caused  by  negligence,  the  responsibility  is  limited  to  the  necessary 
and  natural  consequences  of  the  act,  and  that  when,,  beyond  that, 
they  are  or  may  be  modified  or  shaped  by  other  causes,  they  are  too 
remote  to  be  tne  foundation  of  le^al  accountability. 

The  injury  sustained  by  the  plaintiff  was  caused  by  reason  of  fire 
falling  from  a  locomotive  of  tne  defendant  upoa  a  horse  attached 
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to  a  wagon  in  the  street  below,  and  upon  the  hand  of  the  driver. 
The  horse  became  frightened  and  ran  awa^,  and  the  driver 
attempted  to  guide  his  movements,  and  drive  him  faom. 

against  a  post  of  the  elevated  railroad  so  as  to  stop  him.  Failing 
to  accomplish  this,  he  intentionally  turned  the  horse  and  attempted 
to  inin  him  against  the  curbstone  to  make  it  heavy  for  him,  and  so 
arrest  his  progress,  but  the  wagon  passed  over  the  curbstone  instead 
of  being  arrested  by  it,  and  threw  the  driver  out,  and  ran  over  and 
injured  the  plaintifE.  It  will  be  seen  that  the  injury  was  not 
caused  directly  by  the  defendant,  but  was  produced  through  the 
instrumentality  of  the  horse  and  driver,  tne  latter  of  whom,  it 
appears,  was  doing  all  that  lay  in  his  power,  and  exercising  hia  best 
judgment,  in  attempting  to  stop  the  frightened  animal,  and  to  pre- 
vent any  further  injury ;  and  the  question  we  are  called  upon  to 
consider  here  is  whether,  in  view  of  the  fact  that  the  plaintiff  may 
have  been  injured  by  reason  of  the  management  of  the  horse  by 
the  driver,  in  consequence  of  which  it  was  diverted  from  the  natu- 
ral course  it  might  otherwise  have  taken,  the  defendant  is  relieved 
from  responsibility  for  the  result  of  the  accident. 

It  may  be  assumed  that  at  that  time  the  driver,  who  was  smarting 
from  the  effects  of  the  burning  coal  which  had  fallen  upon  his 
hands,  and  startled  by  the  suddenness  of  the  accident,  may  have 
been  somewhat  disconcerted  by  the  peril  in  which  he  was  placed, 
and  therefore  was  unable  to  manage  and  control  the  infuriated 
animal  as  he  might  otherwise  have  done.  The  law,  however, 
makes  allowances  for  mistakes  and  for  errors  of  judgment  which 
are  likely  to  happen  upon  such  an  emergency.  It  does  not  demand 
the  same  coolness  and  self-possession  which  are  required  when  there 
is  no  occasion  for  alarm  or  a  loss  of  self-control.  Where  a  person 
is  ti'avelling  upon  a  train  of  cars  and  a  collision  has  taken  place,  or 
is  likelv  to  occur,  and  he,  under  the  excitement  of  the  moment, 
jumps  from  the  train  and  thereby  increases  his  own  danger  and 
chances  of  injury,  although  the  act  of  attempting  to  escape  is  very 
hazardous  ana  negligent,  yet  it  is  an  instinctive  act  which  naturallv 
would  take  place  when  a  person  seeks  to  avoid  great  peril,  ana, 
though  wrong  in  itself,  that  fact  does  not  relieve  the  company  from 
liability  if  its  negligent  conduct  and  a  sense  of  impending  danger 
induced  the  act. 

In  the  case  under  consideration  the  driver  was  passing  along  in 
pursuit  of  his  customary  business,  driving  his  horse,  when  suddenly 
the  falling  of  the  fire  upon  himself  and  the  horse  placed  him  in  a 

Eosition  of  great  danger,  and  he  was  justified  in  attempting  to  save 
is  own  life  and  protect  himself  from  injury.  If  he  vjviaxm  a 
made  a  mistake  in  his  judgment,  the  company  was  not  f^'^Bir^l 
relieved  from  liability.  If  he  had  allowed  the  horae  to  SSraS* 
continue  on  its  own  way,  it  is  by  no  means  clear  that  a 
similar  if  not  greater  injury  might  not  have  been  inflicted  upon 
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some  other  person  than  the  plaintiff.  It  is  impossible  to  determine 
what  the  result  mi^ht  have  oeen  in  such  a  case,  and  therefore  it  is 
indulging  in  speculation  to  say  that  the  driver's  act,  under  the  cir- 
cumstances, was  not  the  best  thing  that  could  have  been  done.  In 
such  cases  it  is  difficult  to  disconnect  the  final  injury  from  the 
primary  caus^,  and  say  that  the  damages  accruing  are  not  the  naturai 
and  necessarv  result  of  the  original  wrongful  act.  The  defendant 
was  chargeable  with  an  unlawful  act,  whicn  inflicted  an  injury  upon 
the  driver  and  the  horse  in  the  first  instance,  and  ultimately  caused 
the  injury  sustained  by  the  plaintiff.  The  injury  originally  in- 
flicted was  in  the  nature  of  a  trespass,  and  the  result  which  followed 
was  the  natural  consequence  of  the  act.  So  long  as  the  injury 
was  chargeable  to  the  original  wrongful  act  of  the  defendant,  it 
is  not  apparent,  in  view  of  the  facts,  how  it  can  avoid  responsi- 
bility. There  was  no  such  intervening  human  agency  as  would 
authorize  the  conclusion  that  it  was  the  cause  of  the  accident,  and 
therefore  it  cannot  be  said  that  the  damages  were  too  remote.     . 

The  company  would  clearly  be  liable  for  any  direct  injury  aris- 
ing from  the  falling  of  the  burning  coals  upon  the  horse  if  it  had 
been  left  to  pursue  its  own  course  uncontrolled  by  the  driver,  and 
there  would  seem  to  be  no  reason  why  it  would  not  be  equaUy 
liable  when  tiie  driver  seeks  to  control  the  horse,  and  exercises  hi& 
best  judgment  in  endeavoring  to  prevent  injury.  That  he  failed 
to  do  so  lor  want  of  strength,  or  by  reason  of  an  error  of  judgment^ 
does  not  prevent  the  application  of  the  principle  which  controls  in 
such  a  case.  It  may,  we  think,  be  assumed  that  such  an  accident 
might  occur  in  a  crowded  street  where  conveyances  are  constantly 
passing,  and  that  the  driver  of  the  horse  who  might  possibly  be 
injured  by  the  defendant's  unlawful  act,  would  seek  to  guide  the 
animal,  and,  if  possible,  prevent  unnecessary  injury.  The  action 
of  the  driver,  in  view  of  the  exigency  of  the  occasion,  whether 
Acr  OF  DBirm  pnidcut  or  Otherwise,  may  well  be  considered  as  a  con- 
ovrnmAnra  tinuatiou  of  the  original  act  which  was  caused  by  the 
H»»uonT  ACS.  negligence  of  the  defendant,  and  the  defendant  was  lia- 
ble as  much  as  it  would  have  been  if  the  horse  had  been  permitted 
to  proceed  without  any  control  whatever.  We  think  that  the  dam- 
ages sustained  by  the  plaintiff  were  not  too  remote,  and  that  the 
wrongful  act  of  the  defendant  in  allowing  the  coals  to  escape  from 
the  locomotive,  thus  causing  the  horse  to  become  frightened  and 
run,  was  the  proximate  cause  of  the  injury,  and  that  the  running 
away  of  the  horse,  and  the  collision  with  the  plaintiff,  were  the 
natural  and  probable  consequences  of  the  negligence  of  the  defend- 
ant These  views  are  fully  sustained  by  the  decisions  of  the  courts. 
Scott  V,  Shepherd,  2  Wm.  Black.  892 ;  Lynch  v.  Nurdin,  4  Per.  & 
D.  672 ;  Guille  v.  Swan,  19  Johns,  381 ;  Thomas  v.  Winchester,  6 
N.  Y.  397 ;  Vandenburgh  v.  Truax,  i  Denio,  464 ;  Webb  v.  Borne, 
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W.  &  O.  R.  R.  Co.,  49  N.  T.  420 :  Pollett  v.  Long,  56  N.  Y.  200 ; 
Putnam  v.  Broadwajr  &  S.  A.  E.  E.  Co.,  66  N.  Y.  108. 

We  do  not  deem  it  necessary  to  examine  these  cases  in  detail, 
and  while  it  may  be  said  that  in  some  of  them  the  injury  was 
caused  by  the  positive  unlawful  act  of  the  defendant  at  the  begin- 
ning, in  others  the  original  act  was  lawful,  while  the  consequence 
which  followed  resulted  from  the  subsequent  interference  with  the 
plaintifPs  rights.  In  Guille  v.  Swan,  19  Johns.  881,  supra^  the  act 
of  setting  up  the  balloon  was  lawful  in  itself,*  and  the  injury  which 
followed  was  the  result  of  its  falling  on  the  premises  of  the  plain- 
tiff in  a  city,  and  attracting  the  attention  of  people  outside,  and 
thus  causing  the  damages  incurred.  In  the  case  at  bar,  the  falling 
of  the  coals  on  the  horse  and  driver  was  caused  by  the  negligence 
of  the  defendant's  servants,  but  it  was,  nevertheless,  a  direct  inva- 
sion of  the  rights  of  the  property  and  person  of  the  driver,  and 
the  owner  of  the  horse  and  wagon,  and  produced  the  injurv  to  the 
plaintiff  the  same  as  the  falling  of  the  balloon  on  the  plaintiff's 

S remises  in  the  case  last  cited.  We  are  unable  to  perceive  any 
istinctiou  between  the  two  cases  which  would  justify  the  con- 
clusion that  the  damages  to  the  plaintiff  here  were  more  re- 
mote than  those  which  were  incurred  in  the  case  last  gited.  The 
principle  which  is  applicable  to  both  cases  is  the  same,  and  it  is 
difficult  to  say  that  any  distinction  can  be  drawn  between  them 
which  would  relieve  the  defendant  from  responsibility.  It  is 
enough  to  charge  the  defendant  that  it  was  the  author  and  origi- 
nator of  the  wrongful  act  which  produced  the  injury,  and  hence  it 
is  liable  for  the  same  as  one  of  the  natural  consequences  arising 
from  the  act  itself.  It  is  difficult  to  conceive  any  valid  ground 
upon  which  it  can  be  claimed  that  the  effect  of  the  defendant's 
negligence  was  not  a  probable  and  the  natural  consequence  follow- 
ing  the  same. 

We  are  referred  to  numerous  cases  cited  by  the  appellant's 
counsel  which,  it  is  claimed,  sustain  the  doctrine  contended  for  by 
him ;  and  great  reliance  is  placed  upon  the  case  of  Eyan  v,  Kew 
York  Cent.  E.  E.  Co.,  35  N.  Y.  210,  which  was  followed  and  sus- 
tained in  Pennsylvania  E.  E.  Co.  v.  Kerr,  62  Pa.  St.  353.  In  the 
Eyan  case  the  court  defined  remote  damages  to  be  those  which  are  ' 
not  an  ordinary  and  natural,  not  an  expected,  not  a  necessary  and 
usual,  result  oi  the  negligent  act.  It  appeared  in  that  AirrHosinn 
case  that  the  fire  was  communicated  first  to  the  defend-  »«^«^'m>- 
ant's  building  from  a  locomotive  on  its  road,  and  then  over  a  space 
of  130  feet  to  the  building  of  the  plaintiff,  and  it  was  held  that 
the  defendant  was  not  liable,  for  the  reason  that  it  was  not  to  be 
anticipated  that  the  fire  would  be  communicated  to  premises  not 
contiguous.  This  is  far  different  from  a  case  where  a  direct  injurj^ 
is  inflicted  upon  a  person  and  property ;  as,  in  the  case  at  bar,  it 
was  inflicted  in  a  populous  city  upon  a  horse  and  driver,  and 
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caneed  the  horse  to  become  friglitened  and  mn  away,  and  it  can 
scarcely  be  claimed  that  the  consequence  which  ensued  was  not 
the  probable  and  direct  cause  of  the  injury  sustained. 

Tne  two  cases  last  cited  were  considered  and  reviewed  by  Folger, 
J.,  in  Webb  v.  Rome,  W.  &  O.  R.  R.  Co.,  49  N.  Y.  420,  »upra. 
In  that  case  the  fire  was  communicated  by  live  coals  dropping 
from  the  engine  and  setting  fire  to  a  tie  on  the  track,  which, 
spreading  to  an  old  tie  by  the  side  of  the  track,  and  from  that  to 
some  rubbish  and  then  the  fence  along  the  track,  and  then  to 
plaintifiPs  woodland,  did  the  damage  complained  of,  and  it  was 
neld  that  the  defendant  was  liable  for  the  injury.  It  is  laid  down 
in  l^e  opinion  tiiat  the  Ryan  case  held  that  the  action  could  not  be 
sustained,  for  the  reason  that  the  damages  incurred  by  the  plaintiff 
were  not  the  immediate,  but  the  remote,  result  of  the  negligence 
of  the  defendant ;  and  it  was  stated  that  this  was  not  a  new  rule. 
Folger,  J.,  says  in  regard  to  that  case :  ^^  The  pith  of  the  decision 
is  that  this  was  a  result  which  was  not  necessarily  to  be  anticipated 
from  the  fact  of  the  firing  of  the  wood-shed  and  its  contents;  that 
it  was  not  an  ordinary,  natural,  and  usual  i*esult  from  such  a  cause, 
but  one  dependent  upon  the  degree  of  heat,  the  state  of  the  at- 
mosphere, the  condition  and  materials  of  the  adjoining  structures, 
and  the  direction  of  the  wind,  which  are  said  to  be  circumstances 
accidental  and  varying.  The  principle  applied  was  the  converse  of 
that  enforced  in  Vandenbur^h  v.  Truax,  4  Denio,  464,  which  was 
that  the  consequence  complained  of  was  the  natui'al  and  direct  re- 
sult of  the  act  of  the  defendant.  This  principle  is  said  in  the 
Ryan  case  not  to  be  inconsistent  with  that  which  controlled  the 
disposition  of  the  latter  case,  and  to  be  unquestionably  sound,  but 
should  be  applied  according  to  sound  judgment  in  each  case  as  it 
arises."  After  referring  to  the  Pennsylvania  decision,  the  learned 
judge  concludes  that  the  Ryan  case  was  not  controlling  in  the 
disposition  of  the  case  considered,  more  than  the  long  line  of  de- 
cisions which  preceded  it. 

It  will  be  observed  that  the  Ryan  case  is  clearly  distin^shable 
from  the  case  at  bar,  and  can  scarcely  be  held  to  be  appficable  to 
the  facts  presented  here,  and  was  not  followed  in  toe  case  last 
cited,  although  there  was  considerable  similarity  in  the  leading 
facts  between  the  two  cases.  It  certainly  should  not  be  held  to  be 
controlling  where  there  was  a  positive  and  unlawful  act  of  the  de- 
fendant wliich,  as  we  have  seen,  induced  the  accident  which  was 
the  cause  of  the  plaintiffs  injury.  Nor  have  the  courts  of  this  8tate, 
since  the  decision  of  Ryan  v.  New  York  Cent.  R.  R.  Co.,  aupra^ 
held  that  it  established  any  new  or  different  rule  than  the  one 
which  has  long  existed,  and  which  has  been  settled  by  repeated 
adjudications,  as  will  be  seen  by  the  citations  already  made. 

In  PoUett  V,  Long,  56  N.  Y.  200,  it  was  held  that  where  an  in- 
jury to  one  is  caused  by,  and  is  the  natural  and  probable  result  of. 
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the  wrongful  act  or  omission  of  another,  such  other  is  liable  there- 
for, although  other  causes  put  in  motion  by  the  act  or  omission, 
and  which,  in  the  absence  thereof,  would  not  have  produced  the 
result,  contribute  to  the  injury.  It  appeared  in  this  case  that  the 
defendant's  dam  had  given  way  and  carried  away  a  dam  of  the 
plaintiff,  and  by  increasing  the  volume  of  water  tore  out  the  dam 
of  a  third  party,  of  whom  plaintiff  was  assignee,  and  the  court 
charged  in  substance  that  defendant's  n^li^ence  must  have  been 
•the  sole  cause  of  the  injury  or  there  could  oe  no  recovery ;  that, 
although  defendant's  dam  was  defective  and  out  of  repair,  and  in 
consequence  gave  way,  if  there  was  sufficient  water  in  the  middle 
pond  when  its  dam  gave  wa^r  to  materially  increase'the  volume  and 
force  of  the  stream,  then  plaintiff  could  not  recover  for  injuries  to 
the  lower  dam,  as  the  dama^  would  be  too  remote.  This  was 
held  error.  Grover,  J.,  in  his  opinion,  after  stating  that  Byan  v. 
New  York  Cent.  R.  R.  Co.  and  Pennsylvania  R.  K.  Co.  v.  Kerr, 
'Supraj  were  cited  in  support  of  the  charge,  and  after  discussing 
the  Rvan  Case,  says :  ^^  Assuming  that  this  rule  was  correctly  ap- 
plied in  the  case  of  Ryan  v.  New  York  Central,  ...  it  comes  far 
short  of  sustaining  the  proposition  under  consideration."  It  will 
be  seen  that  the  Kyan  case  is  not  sanctioned,  and  we  think  that  it 
is  clearly  distinguishable  from  the  case  at  bar. 

We  have  carefully  examined  the  other  cases  in  this  State  which 
are  cited  and  relied  on  by  the  appellant's  counsel,  and  none  of 
them  hold  that  no  responsibility  exists  where  the  evidence  estab- 
lishes an  act  of  the  deiendant  which  was  the  cause  of  injury  to  a 
third  person,  although  that  injury  may  have  been  occasioned  by 
the  intermediate  agency  and  through  the  instrumentality  of  a 
party  who,  in  the  first  instance,  was  the  direct  object  from  which 
sprang  the  final  result,  which  was  the  cause  of  the  damages  claimed. 
We  think  that  no  such  case  can  be  found  in  the  reports.  The  de- 
cisions which  are  relied  upon  from  other  States  do  not  present  a 
state  of  facts  which  can  be  regarded  as  entirely  analogous  to  the 
case  at  bar,  and  even  if  any  of  them  may  be  considered  as  leaning 
in  the  direction  claimed,  in  view  of  the  fact  that  the  decisions  in 
this  State  are  to  the  contrary,  they  are  not  decisive  of  the  question 
considered. 

There  was  sufficient  evidence  of  the  defendant's  negligence  to 
submit  to  the  consideration  of  the  jury,  as  was  done.  There  was 
no  error  in  the  charge  of  the  judge,  or  refusals  to  charge  as  re- 
quested, or  in  any  rming  on  the  tnal.  The  judgment  was  right 
and  should  be  amrmed. 

All  concur,  except  Earl,  J.,  not  voting,  and  Rapallo,  J.,  dis- 
senting. 

Negligence— Sudden  Emergencyt — See  notes  to  Wasmer  «.  Delaware,  etc., 
R.  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  127;  Lake  Shore  &  M.  B.  R.  R.  Co.  v. 
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Bangs,  8  Id.  431;  Peck  «.  New  York,  etc.,  R.  R.  Co.,  14  Id.  680;  Davis  o. 
Chicago,  etc.,  R.  R.  Co.,  15  Id. 439. 

See  also  Gunz  v,  Chicago/ etc.,  R  R.  Co.,  5  Am.  &  £ng.  R.  R.  Cas.  588; 
Freeman  v,  Minneapolis,  etc.,  R.  R.  Co.,  7  Id.  413. 

Remote  and  Proximate  Cause  of  Injury.— See  note  to  SchefEer  «.  Washing- 
ton City,  etc.,  R.  R.  Co.,  8  Am.  &  £ng.  R.  R,  Cas.  62.  • 
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BOOGS. 

(101  Indiana,  522.) 

It  is  the  duty  of  railroad  companies  to  give  the  signals  required  by  statute 
"when  approaching  a  public  crossing,  and  a  breach  of  this  duty  constitutes 
actionaote  negligence.  The  purpose  of  the  statutory  signals  is  not  merely 
to  give  notice  that  a  railroad  track  crosses  the  highway,  but  also  to  warn 
travellers  on  the  highway  of  the  approach  of  trains. 

Where  one  train  is  run  so  close  behind  another  as  to  make  the  statutory 
signals  unavailing  as  means  of  warning  travellers,  the  railroad  company  is 
guilty  of  negligence. 

The  court  has  a  right  to  instruct,  as  matter  of  law,  that  a  failure  to  give 
the  statutory  signals  at  public  crossings  constitutes  negligence. 

Where  the  jury  is  once  fully  and  clearly  instructed  upon  a  given  point,  the 
court  is  not  l>ound  to  repeat  the  instructions  in  different  language. 

Fbom  the  Vermilion  Circuit  Court. 

J.  Eenry^  W.  Armsttongy  J.  Jv/mpy  and  (7,  W.  Wwrd  for  ap- 
pellant. 

G.  F.  MoAdamSy  J.  G.  Pea/raoriy  J.  G.  Somyers  and  0.  B. 
Gibson  for  appellee. 

Elliott,  J. — On  the  morning  of  the  16th  of  July,  1883,  the 
appellee  and  her  husband  were  driving  along  a  highway  which  the 
appellant^s  track  crossed.  As  they  neared  the  crossing,  tliey  heard 
facib.  a  locomotive  and  train  approaching,  and  tney  stopped 

until  that  train  had  passed.  As  soon  as  that  ti'ain  had  clearea  the 
highway,  the  appellee's  husband  started  the  horses  into  a  brisk  trot, 
and  attempted  to  cross  the  track,  but  the  wagon  was  struck  by  a 
train  whicn  was  foUowing.the  one  that  liad  ^one  over  the  crossing 
and  the  appellee  was  thrown  out  and  seriously  injured.  There  is 
a  sharp  conflict  in  the  evidence  as  to  how  closely  the  rear  train  was 
following  the  leading  one,  but  there  is  evidence  luUy  warranting  the 
inference  that  there  was  only  a  very  short  distance  between  them, 
and  that  there  was  an  interval  of  a  very  few  seconds  only  between 
the  time  the  one  left  the  crossing  and  the  tinie  the  other  ran  upon 
it.    There  was  evidence  tending  very  strongly  to  show  that  durinc^ 
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the  sammer  the  growing  grain,  the  rank  weeds  and  luxuriant  foli- 
ar of  trees  and  bushes  obstructed  the  view  of  the  crossing  from  the 
highway.  The  track  runs  through  a  deep  cut  and  makes  a  curve 
before  reaching  the  crossing,  and  these,  combined  with  other  things, 
made  it  very  difficuk  to  see  an  approaching  train.  The  appellee 
and  her  husband  were  old  persons,  the  former  sixty-five  years  of 
age  and  deaf  in  one  ear.  Tiiey  were  both  well  acquainted  with  the- 
crossing,  and  had  very  frequently  driven  over  it.  The  appellee 
testified  that  she  and  her  husband  did  look  and  listen  for  approacli- 
ing  trains  as  soon  as  they  reached  a  point  where  they  coula  see,  but 
that  they  neither  saw  nor  heard  the  train  which  ran  into  the- 
wagon  until  they  had  driven  upon  the  track.  The  train  which 
first  passed  the  crossing  was  composed  of  seventy-three  cars,  and 
was  about  one-half  mile  in  length.  There  was  a  direct  conflict  as 
to  whether  the  whistle  was  blown  or  the  bell  sounded  by  the  per- 
sons in  charge  of  the  engine  which  struck  the  appellee,  and  there 
was  also  mudi  evidence  tending  to  show  that  the  clatter  and  noise 
of  the  first  train  was  so  great  that  it  would  have  drowned  the 
sound  of  the  bell  or  whistle,  even  if  the  signals  required  by  law 
had  been  given  by  the  hindmost  train. 

The  statute  requiring  signals  to  be  given  at  a  designated  distance 
before  reaching  the  highway  crossing  is  intended  to  compel  rail- 
road companies  to  sound  warnings  of  the  approach  of  trains,  and 
is  not  intended,  as  appellant  assumes,  merely  to  warn  travellers  that 
a  railroad  track  crosses  the  highway.     The  duty  is  im-  tooivk- 

posed  by  law,  and  its  breach  constitutes  negligence.  It  btatdtort  bio- 
is  a  familiar  principle  that  a  breach  of  duty  constitutes  nto^  n  meou-^ 
actionable  negligence,  and  it  is  upon  this  principle  that  ^^^ 
the  adjudged  cases,  without  conflict,  declare  that  the  omission  to 
give  the  signals  required  by  statute  constitutes  such  negligence  as 
renders  the  company  liable  to  one  who,  without  fault  on  his  part, 
has  sufiered  injury  as  the  result  of  that  negligence.  It  is  hardly 
necessary  to  quote  from. the  authorities  upon  this  subject,  yet,  for 
the  purpose  of  setting  the  question  in  full  view  and  throwing  upon; 
it  a  clear  light,  we  do  quote  from  some  of  the  text-books.  In  a  re- 
cent work  it  is  said  :  "  W  hen  by  law  bell  ringing  and  sounding  the 
whistle  are  required  in  approaching  and  passing  over  public  road 
crossings,  the  omission  thereof  amounts  to  actual  negligence  on  the 
part  of  the  company."  2  Rorer  R.  R.  1006.  Another  author 
says :  '^  The  company  is  liable  for  injuries  caused  bv  it  somission  of 
these  duties,  when  imposed  by  statute.  The  omission  is  calculated 
to  mislead  the  traveller,  and  to  assure  him  that  the  coming  of  the 
train  is  not  imminent ;  and  it  is  evidence  of  negligence."  Pierce 
B.  K.  350.  In  speaking  of  duties  imposed  by  statutes  upon  rail- 
road companies,  it  was  said  in  another  text-book,  that  ^^  These  reg- 
ulations being  clearly  intended  for  the  protection  of  travellers,  it 
would  seem  natural  to  suppose  that  any  violation  of  them  should 
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be  deemed  culpable  negligence,  in  an  action  brongbt  by  a  traveller.'' 
Shearman  &  Bedfield  fTeg.,  section  484.  Wharton  says:  ^^Eren 
where  a  statnte  is  in  force  requiring  the  nse  of  a  bell  or  steam- 
whistle  or  other  signal  at  a  crossing,  while  the  omission  to  eomplj 
may,  nnder  the  statnte,  create  sl  prima  facie  o^se  against  tlie  com- 

!)any,  it  is  a  good  defence  that  the  plaintiff  saw  the  train,  and  reck- 
essiy  exposed  himself  to  tlie  collision.    When,  however,  the  in- 
jury results  from  the  omission  of  the  signal,  then  the  railroad  is 

liable."  Wharton  Neg.,  section  804.  In  the  case  of  Pittsbordb, 
etc.,  E.  R.  Co.  V.  Martm,  82  Ind.  476 ;  s.  c,  8  Am.  &  Eng.  R.  K. 

Cas.  253,  it  was  said,  in  speaking  of  our  statute :  ^^  While  euch  a 
law  existed,  a  violation  of  it  was  undoubtedly  a  failure  to  give 
reasonable,  proper,  and  timely  notice.  The  signal  required  by  the 
law  not  being  given,  the  view  being  obstructed,  and  the  plaintif 
not  being  hara  of  hearing,  he  had  no  reason  to  suppose  that  tne  train 
was  within  eighty  rods  of  the  crossing ;  he  was  misled  by  the  de- 
fendant's negligence  in  omitting  the  propef  signal ;  he  was  not 
guilty  of  negligence  in  assuming,  in  the  absence  of  any  indication 
to  the  contrary,  that  the  company  was  obeying  the  law,  and  that 
no  engine  was  advancing  toward  the  crossing  within  a  distance  ot 
eighty  rods."  In  the  recent  case  of  Cincinnati,  etc.,  R.  E.  Co.  v. 
Hiltznauer,  99  Ind.  486,  the  general  subject  was  discussed,  and  it 
was  held  that  the  omission  to  give  the  signals  required  by  statnte 
constituted  negligence,  and  that  the  statute  gave  a  right  of  action 
to  one  injured  in  person  or  property  by  such  neglig^ence. 

It  may  be  laid  aown  as  settled  law,  that  the  omission  to  give  the 
signals  required  by  statnte  constitutes  culpable  negligence,  and  that 
such  signals  are  intended  to  warn  travellers,  in  lawful  use  of  the 
It  b  auo  mo-  highway,  of  approaching  trains.    As  this  is  settled  lav. 
F^ooHPiSTTo  positively  declared  by  statute,  the  railroad  company  can- 
Jtoatobt!*"^"  not  disobey  it  without  incurring  liability  to  a  traveller 
who  is  injured  without  fault  on  his  part  contributing  to  the  in juir. 
Nor  can  the  company  by  its  own  wrong  render  unavailing  the 
signals  required  by  law.     If  it  runs  one  train  so  close  upon  another 
that  there  is  no  time  to  give  the  warning  in  the  manner  prescribed 
by  law,  it  is  guilty  of  negligence.    It  is  obvious  that  the  object  oi 
the  statute  would  be  defeated  if  one  train  could  be  i*un  bo  close  to 
another  as  that  the  noise  and  rumble  of  the  leading  train  would 
drown  the  signals  given  by  the  train  following  it.     Kailroad  com- 
panies have  no  greater  rights  to  the  crossing  than  the  traveller,  ex* 
eept  the  right  of  priority  in  passing,  and  they  have  no  right  to  do 
any  act  that  will  mislead  a  traveller  and  expose  him  to  needles? 
danger. 

In  Beisiegel  v.  New  York  Central  R  E.  Co.,  34  N.  Y.  622, 63S, 
it  was  said :  ^^  The  omission  of  the  customary  signals  was  an  as- 
surance by  the  company  to  the  plaintiff  that  no  engine  was  ap- 
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SroacLin^  within  a  quarter  of  a  mile  on  either  eide  of  the  crossing. 
^D  this  he  was  entitled  to  rely,  and  to  the  defendant  aotroritiks 
he  owed  no  dnt^  of  farther  inqniry.''    In  the  course  of  ■■^'^^">- 
the  opinion  in  Owen  v.  Hudson  River  E.  R.  Co.,  35  N.  T.  516,  it 
was  said :  '^  Ab  a  general  proposition,  the  public  has  a  right  to  rely 
npon  the  performance  of  its  duty  by  a  railroad  company,  and  no  one 
can  be  justly  charged  with  negligence  as  against  a  wrongdoer,  either 
violating  or  omitting  its  duty  for  such  reliance."    Another  court 
says :  **  The  citizen  who,  on  a  public  highway,  approaches  a  railway 
track,  and  can  neither  see  nor  hear  any  indication  of  a  moving  train, 
is  not  chargeable  with  negligence  for  assuming  that  there  is  no  car 
BnfSciently  near  to  make  the  crossing  dangerous."     Kennayde  v. 
Pacific  R.  R.  Co.,  45  Mo.  255.    It  was  said  in  Pennsylvania  R.  R. 
Co.  V.  Offier,  35  Pa.  St.  60,  72,  in  speaking  of  the  omission  to  give 
the  sign^  required  by  law :  "  For,  if  by  negligence  or  omission  of 
those  m  char^  of  the  train  his  vigilance  was  allayed,  they  are  not 
at  liberty  to  impute  the  consequence  of  their  acts  to  his  want  of 
vigilance,  a  quality  of  which  they  deprived  him."    Even  where 
there  is  no  statute  requiring  signals  to  bQ  given,  or  flagmen  sta- 
tioned at  crossings,  yet,  if  it  has  been  customary  to  give  signals  or 
provide  flagmen,  it  may  be  negligence  to  discontinue  them.   Pitts- 
Durgh,  etc,   R.  R.  Co.  v.  Tundt,  78  Ind.  373.    It  is,  indeed,  a 
general  rule  that  citizens  have  a  right,  within  reasonable  limits,  to 
act  upon  the  presumption  that  a  corporation  charged  with  a  duty 
will  perform  it.    City  of  Indianapolis  v.  Gaston,  58  Ind.  224 ; 
Davenport  v.  Ruckman,  37  N.  T.  568. 

We  need  not,  and  do  not,  go  to  the  extent  that  some  of  the  courts 
have  gone  upon  this  general  subject,  and  our  purpose  in  referring 
to  these  cases  is  to  make  plain  the  great  importance  Bxnmaa 
which  the  courts  have  everywhere  attached  to  the  duty 
to  give  notice  of  the  approach  of  a  moving  train  bv 
the  signals  prescribed  by  law.  If,  as  all  agree,  this 
duty  is  of  such  grave  importance,  and  is  of  such  great  beneflt  to 
the  traveller,  then  it  must  follow  that  the  railroad  company  can 
not  deprive  the  traveller  of  the  benefit  which  the  statute  secures  to 
him  by  negligently  running  trains  so  near  together  as  to  make  the 
signals  of  tne  rear  train  useless  and  ineffective. 

There  are  manv  cases  holding  that  if  a  railroad  company  creates 
an  appearance  of  safety,  and  a  traveller,  influenced  by  the  appear- 
ance, enters  npon  the  track  and  is  injured,  he  may  maintain  an  ac- 
tion for  the  injuries  resulting  from  the  negligence.  French  v. 
Taanton  Branch  R.  R.,  116  ]\1^.  537;  Bonnell  v.  Delaware,  etc., 
R.  R.  Co.,  39  N.  J.  L.  189 ;  Ernst  v.  Hudson  River  R.  R.  Co.,  39 
X.  Y.  61 ;  Sweeny  v.  Old  Colony,  etc.,  R.  R.  Co.,  10  Allen,  368. 
This  principle  applies  here,  and  is,  indeed,  essentially  the  same 
as  that  declared  in  the  cases  we  have  referred  to.  It  certainly  is 
uegMgeuce  to  create  an  appearance  of  safety  where  there  is,  in  fact. 
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danger,  and  such  a  false  appearance  is  created  when  one  train  fol- 
lows another  so  closely  as  not  to  allow  time  for  giving  the  signals 

prescribed  by  statute.    We  have  seen  that  the  traveller 

has  a  right  to  presume  that  the  law  will  be  obeyed,  and 
acting  upon  this  presumption  he  has  a  light  to  assume  that  the 
company  will  not  move  one  train  so  close  upon  another  as  to  render 
of  no  avail  the  provisions  of  the  statute.  If  the  traveller  can,  by 
the  exercise  of  ordinary  prudence,  discover  and  avoid  the  danger, 
he  must,  of  course,  do  so,  but  this  by  no  means  proves  that  the 
wrongful  act  of  the  railroad  company  does  not  constitute  negli- 
gence. 

A  railroad  company  does  not  always  exonerate  itself  from  lia- 
bility by  obeying  the  requirements  of  the  statute.  Mere  obedience 
to  the  statute,  when  obedience  would  serve  no  useful  purpose,  is 
xmB     oBBDi-  i^ot  enough.    Obedience,  when  obedience  brings  no 

protection  to  the  traveller,  is  unavailing.    In  a  leading 
i.  case  upon  this  subject  it  was  said :  "  The  statute  makes 

certain  positive  reflations,  and  the  defendants,  at  their 
peril,  are  bound  to  comply  with  them ;  but  there  are  no  n^ative 
words,  and  there  is  no  implication  that  a  compliance  was  to  absolve 
them  from  any  duty  which  they  were  under  before ;  and,  there- 
fore, if  other  precautions  were  necessary,  the  defendants  were  still 
bound  to  take  them."  Bradley  v.  Boston,  etc.,  R.  R.,  2  Cush.  539. 
A  text-writer  says :  "  The  duties  imposed  by  statute  in  such  cases, 
in  regard  to  bell  ringing  and  whistling,  and  putting  up  signs,  are 
in  their  nature  cumulative,  and  are  not  intended  as  a  suostitute  for 
43uch  other  means  of  observing  ordinary  care  as  a  reasonable  regard 
for  the  safety  of  others  may  require.*'  2  Eorer  E.  R.  1014. 
Thompson  says :  ^'  Mere  employment  of  statutory  signs  and  signals 
will  not  exonerate  the  company  when  their  servants  are  otherwise 
negligent."  1  Thompson 'ifeg.  421.  By  another  writer  the  rule 
is  thus  stated :  "  Statute  provisions  re^uirin^  signals  to  be  given 
are  cumulative  only,  and  the  companv  is  still  bound  to  use  such 
other  precautions  as  are  required  m  the  prudent  and  skilful  man- 
:agementof  its  road."  Pierce  R.  R  849.  Judge  Redfield  says: 
^^  In  a  case  where  the  plaintiff  was  injured  at  a  railway  crossing  by 
collision  with  an  engine,  it  was  held  that  where  the  statute  re- 
quired, at  such  points,  certain  specified  signals,  the  compliance  with 
tlie  requirements  of  the  statute  will  not  excuse  the  companv  from 
the  use  of  care  and  prudence  in  other  respects."  1  Redneld  R.  W. 
£66.  To  much  the  same  effect  is  the  language  of  Wharton. 
Wharton  Neg.  section  805. 

If  it  be  true,  as  it  unquestionably  is,  that  a  compliance  with  the 
requirements  of  the  statute  will  not  always  exonerate  the  railroad 
company,  it  must  be  true  that  a  railroad  company  is  guilty  of  neg- 
ligence,  if,  by  its  own  acts,  it  makes  the  statutory  signals  unavau- 
ing.    It  cannot  be  legally  possible  that  a  railroad  company  may 


OBOSSING  AOOIDBNT — STATUTORY  SIGNALS.  287 

80  ran  two  trains  as  to  make  the  statutory  signals  ineffective  for 
the  purpose  for  which  they  were  intended,  and  yet  exculpate  itself 
by  eyideuce  that  it  complied  with  the  letter  of  the  statute.  It 
would  completely  frustrate  the  purpose  of  the  law  to  permit  a  rail- 
road company  to  make  the  statutory  signals  inefiectiye  by  so  run- 
ning its  trains  as  to  make  the  signals  of  no  avail  as  warnings  to  ap- 
proaching travellers.  It  is,  as  we  have  seen,  negligence  to  omit  a 
anty,  or  perform  an  act  constituting  a  legal  breach  of  duty,  and  it 
<;onclusively  follows  that  it  is  negligence  to  do  an  act  that  makes 
the  performance  of  duty  entirely  ineffectual.  Travellers,  who  are 
themselves  exercising  due  diligence,  are  entitled  to  have  the  law 
obeyed  in  such  a  manner  as  that  it  shall  substantially  accomplish 
the  purpose  its  f  ramers  meant  it  to  accomplish. 

Tnere  are  very  many  cases  where  the  court  mayproperly  charge 
the  jury  that  certain  acts  constitute  negligence.  We  quote  from  a 
recent  case  this  statement  of  the  law:  "But,  as  was  said  in 
McCully  V.  Clarke,  40  Fa.  St.  399,  there  are  some  cases^  in  which 
a  court  can  determine  that  omissions  constitute  negligence.  They 
are  those  in  which  the  precise  measure  of  duty  is  determinate,  the 
same  under  all  circumstances.  When  the  duty  is  defined,  a  failure 
to  perform  it  is,  of  course,  negligence,  and  may  be  so  declared  by 
the  court/'    Schum  v.  Pennsylvania  R.  E.  Co.,  19  Reporter,  184. 

There  are  a  great  number  of  cases  affirming  that  the  court  may, 
in  a  proper  case,  assume  the  facts  hypothetically,  and  instruct  the 
jury  that  they  do,  or  do  not,  constitute  negligence,  and  this.  Judge 
Cooley  says,  is  always  the  proper  course  where  the  act  iHrpRucnoimTO 
involves  a  violation  of  a  statutory  rule  or  a  settled  prin-  '^"• 
<5iple  of  law.  Cooley  Torts,  670.  Our  own  cases  have  often  de- 
clared and  enforced  this  doctrine.  Binford  v.  Johnston,  82  Ind. 
426,  and  authorities  cited.  Pittsburgh,  etc.,  B.  E.  Co.  v.  Spencer, 
98  Ind.  186,  and  authorities  cited.  Perhaps  the  most  familiar 
illustration  is  afforded  by  those  cases  which  hold  that  it  is  negligence 
as  a  matter  of  law  in  a  traveller  to  attempt  to  cross  a  railroad  track 
without  looking  and  listening  for  approaching  trains.  We  think 
the  court  did  nsht  in  this  case  in  instructing  the  jury,  that  if  the 
view  of  the  tra^  from  the  highway  was  obstructed,  so  that  a  train 
x^ould  not  be  seen,  and  the  appellant  ran  a  train  so  close  behind 
another  as  not  to  allow  time  for  the  statutory  signals  to  be  given, 
the  railroad  company  was  guilty  of  negligence.  The  duty  to  give 
the  signals  in  the  manner  prescribed  by  statute  was  a  determinate 
one,  and  so,  also,  was  the  duty  to  so  conduct  the  running  of  trains 
as  not  to  defeat  the  purpose  of  the  statute  and  render  the  signals 
useless.  The  instructions  upon  this  point  properly  left  the  ques- 
tions of  fact  to  the  jury,  ana  pronounced  tne  law  upon  the  tacts 
liypothetically  assumed. 

The  court  very  clearly  instructed  the  jury  upon  the  question  of 
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contributory  negligence,  and  it  was  not  bonnd  to  repeat  the  infitmc- 
tion  in  different  langna&^e.  Where  a  jury  is  once  fnllv 
ncouoEms.  im.  and  clearlv  inBtmcted  upon  a  material  point,  it  is  saf- 
BTBucTioii.  ficient,  if  it  were  otherwise,  great  confusion  would 
result,  and  instructions  would  do  quite  as  much  harm  as  good. 
Upton  Mut.  L.  Ins.  Co.  v.  Buchanan,  100  Ind.  63.  The  instruc- 
tions given  at  the  request  of  the  appellant,  upon  the  subject  of  tlie 
duty  of  a  traveller  approaching  a  railway  crossing,  were  full  and 
clear,  and  properly  told  the  jury  that  the  appellee  was  bound  to 
exercise  care  and  prudence,  and  that  it  was  incumbent  upon  her 
and  her  husband  to  look  and  listen  before  driving  upon  the  track. 
In  one  of  the  instructions  the  jury  were  told  that  if  the  appellee 
and  her  husband  knew  of  the  crossing,  and  had  often  passed  over 
it,  they  were  bound  to  use  more  care  than  if  they  had  not  pre- 
viously known  it;  so  that  the  appellant  has  no  cause  to  complain  of 
the  refusal  of  an  instruction  embodying  the  same  doctrine.  The 
only  doubt  is  whether  the  instruction  given  was  not  more  favorable 
to  the  appellant  than  the  law  warrants,  for  it  may  well  be  questioned 
whether,  in  any  case,  there  is  a  higher  duty  restingupon  the  travel- 
ler than  that  of  looking  and  listening. 

The  rejection  of  evidence  is  not  presented  in  such  a  form  as  to 
be  available,  because  it  does  not  appear  that  appellant  properly 
stated  what  evidence  its  questions  would  elicit. 

We  cannot  disturb  the  verdict  upon  the  evidence.  Judgment 
affirmed. 

On  Petition  foe  a  Beheabino. 

Elliott,  J. — In  the  brief  on  the  petition  for  rehearing  counsel 
direet  our  attention  to  a  prefatory  part  of  the  bill  of  exceptions, 
and  insist  that  it  shows  wnat  facts  they  offered  to  prove.  We  have 
again  examined  the  record,  but  find  no  statement  of  any  specific 
matters  that  the  appellant  expected  to  elicit  from  the  witness.  We 
do  find  the  statement  of  the  purpose  for  which  the  appellant  asked 
Bill  of  kxctp-  ^o  iutroducc  the  testimony ;  we  find  a  recital  that  the 
court  afterwards  charged  the  jury,  in  accordance  with 
appellant's  theory ;  we  find  a  skeleton  of  the  questions 
asked,  but  we  find  no  statement  of  the  evidence  which  it  was  ex- 
pected the  questions  would  elicit.  There  is  much  in  the  bill  as  to 
the  purpose  of  the  appellant,  but,  unfortunately,  not  what  is  needed 
in  the  way  of  stating  the  specific  facts  that  the  witnesees  would 
testify  to.  It  is  now  too  well  settled  to  admit  of  debate,  that  the 
party  must  state  the  evidence  he  expects  to  elicit  or  else  he  cannot 
nave  the  ruling  reviewed  in  this  court. 

Petition  overruled. 


nOMB.  SXOLU 
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c.  Chicago,  etc.,  R.  R.  Co.,  19  Id.  20;  Kansas  City,  etc.,  R.  R.  «.  Turner, 
Ibid.  508.  Gmtra,  see  note  to  Meek  «.  Pennsylvania  Co.,  18  Id.  647;  see 
tiso  note  to  Lesan  «•  Maine  Central  R.  R  Co.,  antej  page  24iDf. 


Thompsoh 

V. 

Flott  Ain)  Fere  Mabqtjetts  B.  B.  Go. 

{Advance  Oaee,    Ifichigan,  June  10,  1885.) 

Id  an  action  against  a  railroad  company  for  nersonal  injuries  caused  by 
wint  of  repairs  at  a  highway  crossing,  the  plaintin  must  allege  in  his  declant- 
tion  and  prove  upon  the  trial  that  the  injury  complained  of  was  occasioned 
by  the  n^ligence  of  defendant,  specify  with  particularity  the  duty  and  the 
breech  of  duty  out  of  which  the  negligence  arose,  and  also  aver  that  plaintifE 
was  himself  in  the  exercise  of  ordinary  care,  and  did  not  by  his  own  negli- 
gence contribute  to  the  injury. 

Complaint  in  this  case  Mid  not  sufScient  as  to  the  averments  as  to  the  ex- 
ercise of  care  on  the  part  of  plaintifE. 

The  evidence  in  this  case  showed  that  the  plaintiff  knew  of  the  dan^rous 
natnre  of  the  defect  in  question  and  failed  to  exercise  due  care  to  avoid  in- 
jury, kddy  that  he  could  not  recover. 

£bbob  to  Genesee. 
Zonff  <&  Oold  for  plaintiff. 
Wm.  Im  Webber  for  defendant  and  appellant. 

Chamflin,  J. — This  action  is  brought  to  recover  damages  for 
personal  injuries  received. by  the  plaintiff  by  reason  of  the  alleged 
n^ligence  of  defendant  in  not  keeping  a  railroad  crossing  in  re- 
pair.    On  the  twenty-first  day  of  July,  1884,  defendant  caused  its 
track  to  be  repaired  and  raised  at  a  crossing;  of  a  highway  known  as 
the  **  Tapper  Crossing/'  on  what  is  called  the  "Old  Turnpike," 
between  the  village  of  Grand  Blanc  and  the  city  of  Flint,  m  the 
township  of  Grand  Blanc,  Genesee  connty.    The  repair  was  made 
necefisary  on  account  of  a  depression  in  the  track  at  facts. 

that  place^  and  the  work  consisted  of  raising  the  ties  and  rails,  and 
placiofi^  ballast  beneath ;  raising  the  track  some  fonr  or  five  inches 
immediately  at  the  crossing,  and  gradually  less  in  each  direction. 
The  work  was  done  by  the  section  men  under  the  personal  snper- 
vision  of  the  section  l>oss,  Frank  Dunn.  They  began  in  the  mom- 
ine*  at  a  point  about  ten  rods  south  of  the  crossing,  and  raised  the 
:rack  until  they  reached  the  crossing,  and  then  tore  up  the  plank 
md  raised  the  crossing.  They  also  raised  the  track  for  a  distance 
^f  abont  forty  feet  north  of  the  crossing.  The  direction  of  the 
ailroad  track  at  the  crossing  was  about  Sf.  22  deg.  W.,  and  that 
28  A.  ^  B-  R-  Gas.— 19 
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of  the  ^^  Old  Turnpike  "  about  N.  40  deg.  W.,  making  the  angle  at 
the  crossing  quite  acute. 

Shortly  after  ten  o'clock  in  the  forenoon,  the  plaintifF,  who  lived 
in  the  township  of  Grand  Blanc,  drove  up  from  the  south  to  the 
crossing,  with  a  horse  attached  to  a  light  single  buggy,  on  his  way 
over  the  "  Old  Turnpike*"  to  the  city  of  Flint.     At  that  time  (ac- 
cording to  his  testimony)  he  found  nve  or  six  men  at  work  on  the 
crossing.     The  planks  were  taken  up  and  the  men  had  a  long  lever 
under  tne  rails  raising  the  track.     In  order  to  loosen  the  tiee,  the 
dirt  near  them  had  been  removed  and  thrown  outside  the  rails  into 
the  highway.     The  plaintiff  got  out  of  his  buggy,  and  led  hishoi^ 
safely  over  the  tracK,  and  went  on  to  Flint,  about  seven  miles 
north.     After  transacting  his  business  at  Flint,  the  plaintiff  started 
back  to  Grand  Blanc  shortly  after  one  o'clock  in  the  afternoon,  aod 
drove  directlv  back  the  same  way  in  which  he  came,  arriving  at 
the  crossing  m  question  about  two  o'clock.     At  that  time  (as  he 
says  in  his  testimony)  he  found  the  men  tamping  the  ties  which 
had  been  raised  north  of  the  crossing.    The  planks  of  the  croGs'mg 
were  still  removed,  and  the  rails  and  ties  were  raised  two  or  three 
inches  more  than  they  were  when  he  crossed  before,  making  them 
about  three  or  four  inches  above  the  natural  surface  of  the  road- 
bed, and  leaving  the  ties  out  of  the  ^ound,  or  exposed,  about  half 
of  the  tie.     Only  a  portion  of  the  dirt  had  been  replaced  under 
the  ties,  and  the  tops  of  the  rails  were  about  seven  or  eight  inches 
above  the  top  of  the  dirt  inside  the  rails,  and  the  dirt  was  a  lit^e 
lower  on  the  outside. 

The  plaintifi  on  his  cross-examination  testified  as  follows :  ''The 
mare  is  rather  of  a  nervous  temperament — quick.  I  considered 
her  entirely  manageable. 

" Question.  "Was  she  hard-bitted  ?  Answer.  Well,  I  had  con- 
sidered her  so  previous  to  that  time,  or  about  that  time.  I  was 
about  four  rods  from  the  railroad  track  when  I  got  out  of  the 
buggy ;  I  began  to  descend  the  grade  in  the  road.  I  got  out  be- 
cause I  knew  from  experience  that  vehicles  were  liable  to  slide  on 
those  rails.    I  have  been  turned  over  on  that  crossing  with  the 

f)lanks  in,  several  years  before,  and  that  is  the  reason  I  got  out  and 
ed  my  horse  over.  On  my  way  home  I  did  not  speak  to  Frank 
Dunn  or  any  of  the  men  until  after  the  accident,  t  saw  them  be* 
fore  I  got  out  of  the  buggy.  ThCT  were  near  enough,  so  I  could 
have  called  them.  I  did  not  call  frank  and  ask  him  to  put  in  some 
plank  so  I  could  get  over,  because  I  didn't  consider  it  was  neces- 
sary. I  asked  him  in  the  morning  if  I  could  get  over  there  with 
safety,  and  he  told  me  he  thought  I  could.  Others  had  crossed.  1 
had  my  own  experience  going  down  to  guide  me  coming  back. 
Coming  to  Flint,  I  went  over  substantiallv  the  same  angle  that  1 
crossed  going  back,  as  near  as  may  be.  The  wheels  did  not  slide 
when  I  was  coming  toward  Flint. 


t, 
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"Q.  Then  when  you  first  got  ont  of  yonr  buggy,  as  I  under- 
l,  back  about  four  rods  from  the  track,  with  ^onr  right  hand 
behind  the  chin  of  the  horse,  or  behind  the  lower  jaw  of  uie  horse, 
^oa  took  both  reins  in  your  ri^ht  hand  and  walked  forward,  lead- 
ing yonr  horse  !  A.  I  think  1  did.  I  think — I  am  sure  I  did  hold. 
*^Q.  Toor  left  hand  hanging  loose  at  the  time?  A.  Yes,  sir.  I 
walked  down  to  the  rail  at  a  natural  walk.  When  I  came  so  that 
mj  wheels  were  about  to  strike  the  rail  I  turned  and  looked  back 
to  see  how  they  were  going  to  strike.  I  still  had  hold  with  my 
nghi  hand.  When  I  looRed  back  to  see  how  the  wheels  were 
)ing  to  strike,  the  forward  wheels  cleared  the  west  rail  all  right, 
oonld  not  say  whether  the  hind  wheels  had  got  over  before  the 
forward  wheels  struck  the  next  rail.  I  could  not  tell  the  position 
of  the  hind  wheels,  but  I  saw  the  front  wheels  between  the  rails. 
I  did  not  see  the  front  wheels  when  they  struck  the  second  rail.  I 
wag  looking  directly  at  the  mare  at  that  time.  She  had  not  ap- 
peaiied  to  be  frightened  or  nervous  at  all  up  to  this  time.  She  was 
clear  of  the  rail  at  that  time.  I  don't  know  that  I  could  swear 
positively  whether  it  was  the  hind  wheel  or  the  front  wheel  that 
fiiid,  bat  from  the  position  of  the  shaft  against  my  side,  and  the 
sound,  I  should  say  it  was  the  forward  wheel.  I  had  no  time  then 
to  turn.  In  fact,  I  could  not  look  back  sifter  she  made  the  first 
spring. 

^'  ($  When  the  wheels  slid  on  the  rail  it  made  a  creaking  or 
sqtfealing  sound  !    A.  Yes,  sir ;  a  grating. 

'^  Q.  Sharp  sound  ?  A.  Yes,  sir.  Like  the  rubbing  of  one  piece 
of  metal  on  another. 

"Q.  It  was  that  sound  that  frightened  the  mare?  A.  That, 
together  with  the  shaft  striking  her  flank — the  shafts  or  thills 
striking  her  flank. 

'  "Q.  If  she  had  been  going  pretty  slowly  over  there,  the  shaft 
could  not  have  struck  her  flank  with  any  particular  force?  A.  It 
would  have  made  a  pretty  ^ood  pressure  against  her  side.  The 
shafts  did  not  come  against  her  so  when  the  wheels  crossed  the  first 
rzi],  becanse  the  wheels  did  not  slide  there.  It  was  the  sliding  that 
brought  the  shaft  against  her.  I  held  up  my  speed  in  crossing 
over  the  rail.  I  recollect  distinctly  of  holding  up  as  the  forwara 
'-rheel  Btmck  the  first  rail,  but  whether  I  had  increased  in  speed 
before  I  strack  the  other  rail,  I  cannot  say. 

Q.  Didn't  yon  hold  your  horse  back,  so  that  as  the  wheels  struck 
the  rail  it  would  rise  slowly  over  it  and  come  down  slowly,  without 
coming  down  Tvith  a  carchunk  ?  A.  I  didn't  think  of  that  point. 
My  object —  I  held  up  a  little  as  it  struck  the  first  rail,  to  prevent 
the  sliding'. 

'*  Q.  And  then  it  didn't  occur  to  you  as  to  the  second  rail  as  it 
iiad  at  the  first  9  A.  No,  sir.  As  1  got  the  horse  over  I  remem- 
ber of  thinking  that  I  was  safe.    Wnen  the  wheels  slid  and  the 
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noise  was  made  the  horse  jumped ;  she  jumped  a  little  sideways 
from  me.  I  still  held  on  with  my  right  hand.  The  first  spring 
she  made  I  grabbed  with  both  hands,  but  soon  after  had  to  let  go 
with  one  hand  to  keep  my  position.  I  fouud  I  could  not  keep  my 
feet,  and  I  put  one  arm  over  her  neck — that  was  my  right  arm.  I 
did  not  do  it  at  that  time  with  a  view  of  throwing  myself  onto  her 
back.  I  did  that  to  keep  my  feet  and  keep  from  being  thrown 
down.  I  did  not  have  hold  of  her  mane ;  I  nad  my  arm  over  her 
neck.  She  is  a  low  mare.  I  made  a  desperate  attempt  to  stop  her, 
and  found  that  I  was  not  ^nin^  or  succeeding  in  stopping  ner — 
was  not  checking  her  speea — ^and  I  then  attempted  to  get  upon  her 
back,  and  I  found  that  I  could  not  do  that ;  and  as  I  came  down  I 
struck  the  ground  with  my  feet,  and  made  a  desperate  effort  by 
throwing  my  feet  ahead  as  far  as  possible  to  check  her ;  and  at  the 
same  time  I  calculated  if  I  didn't  check  her  that  I  had  got  to  fall, 
and  would  throw  my  head  clear  of  the  wheels.  If  I  had  let  go  oi 
her  when  she  first  jumped  she  would  have  cleared  me,  but  the 
buggy  would  not.  That  was  my  first  thought  after  the  first  spring. 
''  Q.  When  she  sprang  a  little  from  you,  if  you  had  made  one 
step  backwards,  away  from  the  road,  don't  you  think  you  would 
have  cleared  the  bujggy  t  A.  I  should  not  want  to  chance  it.  I 
did  not  figure  out  the  position  of  ^he  bug^  at  that  time  to  see 
whether  it  was  sliding  towards  me  or  away  from  me.  I  know  now 
that  it  did  certainly  slide  from  me.  I  was  on  the  left  hand  side 
of  the  horse.  At  the  time  of  the  slide,  I  had  hold  of  both  bits 
with  my  right  hand.  Let  me  state  one  thing:  that  I  supposed  the 
buggy  was  turned  over  at  that  time,  from  the  sound  and  the  posi- 
tion of  the  shafts — ^f rom  the  feeling  to  me  of  the  shafts  as  they  slid 
against  her  body.  I  supposed  the  bugsy  was  tipped  over  towards 
me  or  towards  the  left  hand  side,  which  would  nave  been  the  case 
had  it  tipped  over  there.  I  was  going  southeast  towards  the  village. 
The  road  was  at  such  an  angle  with  the  rails  that  it  slid  towaras 
the  village ;  and  in  tipping  over  it  would  have  turned  towards  the 
left  and  went  on  the  side  towards  which  I  should  be,  which  I  sup- 

fosed  was  the  case.  It  was  some  five  or  six  years  before  this  that 
had  the  other  accident  at  this  place.  It  did  not  come  from  the 
same  cause.  That  came  from  the  cutter  shoe  following  up  the  rail 
instead  of  following  the  horse.  It  was  the  same  cause  that  this 
was  a  cutter,  and  the  rails  were  a  little  above  the  planking.  The 
shoe  of  the  cutter  slid  upon  the  rail,  and  tipped  me  over  quicker 
than  a  fiash.  I  went  in  there  upon  a  walk ;  but  I  got  right  onto 
the  crossing  and  saw  a  train  of  cars  about  four  rods  above  me,  and 
I  then  gave  the  horse  the  rein.  He  was  frightened  at  the  cars 
somewhat,  and  jumped  across  with  a  good  deal  of  spirit,  and  I  was 
somewhat  surprised  to  find  myself  upon  the  ground  and  the  cutter 
at  one  side.  1  tipped  over  towards  the  left.  I  was  going  towards 
Grand  Blanc. 
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"  Q.  If  yon  had  not  thought  that  it  was  entirely  safe  to  cross  at 
this  time,  at  this  place,  you  would  have  asked  Frank  to  put  in  the 
plank,  would  you  not  1  A.  It  didn't  occur  to  me  to  ask  him  to 
put  in  a  plank.  If  I  had  taken  the  road  from  Flint  running  east 
on  the  north  side  of  section  nine  to  the  northeast  comer  of  section 
nine,  and  then  gone  south,  I  would  have  reached  home  without 
having  to  cross  at  this  crossing.  It  didn't  occur  to  me  that  there 
was  any  occasion  for  avoiding  that  crossing.  I  supposed  the  plank 
would  be  in,  as  they  were  working  at  the  crossing  when  I  came 
down — fright  at  the  crossing. 

*'  Q.  When  you  got  there  and  found  they  were  not  in,  you  still 
did  not  think  there  was  any  danger  about  it,  did  yout  A.  I 
thought  there  was  chances  of  the  buggy  sliding  on  those  rails. 

'^  Q.  If  you  had  supposed  there  was  any  danger,  how  long  a  job 
would  it  have  been  for  you  to  have  unhitched  the  horse  and  led 
her  over,  and  asked  Frank  to  come  and  help  you  over  with  the 
buggv }  A.  Perhaps  ten  or  fifteen  minutes.  I  didn't  suppose  but 
that  I  could  have  gotten  across  there  in  safety.  If  I  had  not,  I 
should  not  have  undertaken  it. 

^'  Counsel  for  the  defendant  re<]^ue&ted  the  court  below  to  take 
the  case  from  the  jury  and  nonsuit  the  plaintiff,  for  the  reasons : 

(1)  That  the  plaintiff  could  not  recover,  because  his  declaration  did 
not  allege  that  he  was  himself  without  fault  or  negligence ;  and 

(2)  that,  under  the  pleadings  and  proofs,  giving  them  the  most 
favorable  construction  for  the  plaintiff  which  the  law  would  war-  . 
rant,  the  plaintiff  was  not  entitled  to  recover.  But  the  court  re- 
fused  to  cnarge  as  requested,  and  the  jury  found  a  verdict  for  the 
defendant,  and  awarded  him  $500  damages.  The  exceptions  to 
such  refusal  are  covered  by  the  first  and  second  assignments  of  error." 

The  onljr  averment  in  the  declaration  with  reference  to  the  plain* 
tiff's  exercise  of  due  care  is  the  following :  ^^  And  the  plaintiff 
says  that  on,  to  wit,  the  twenty-first  day  of  July,  1884,  while  he 
was  necessarily  and  lawf  ally  riding  and  driving  along  said  high- 
way, and  had  approached  said  crossing  with  his  horse, — which  was 
a  horse  well  trained  and  broken,  and  of  ordinary  gentleness, — ^at 
about  the  hour  of  two  o'clock  in  the  afternoon  of  that  day  he 
alighted  from  his  vehicle,  then  attached  to  said  horse,  and  took  said 
horse  b^  the  bits  and  attempted  to  lead  him  gently  and  carefully 
over  said  railroad  at  said  crossing,  and  that  while  the  said  vehicle, 
attached  to  said  horse,  was  over  the  rails  of  said  railroad  there,  said 
horse  became  frightened  by  reason  of  said  defective  condition  of 
said  crossing,  and  violently  ran  a  long  distance  with  great  speed, 
to  wit,  for  me  distance  of  twenty  rods,  and  dragged  the  plaintiff 
along  with  said  horse,  and  finally  threw  the  plaintiff  prostrate  upon 
the  ground,  and  said  vehicle  then  and  there  passed  over  the  legs  and 
body  of  the  plaintiff,  and  greatly  bruised  and  injured  him,  and  he 


294    THOMPSON  V.  FLINT  AND  PEBE  MARQUETTE  B.  B.  CO. 

thereby  became  sick,  sore,  lame,  and  disabled  for  a  long  period  of 
time,  to  wit,  for  six  weelcs,  and  still  is  sick,  sore,  lame,  and  dis- 
abled by  reason  thereof,  and  has  suffered  great  pain  in  body  and 
mind,  and  by  reason  thereof  was  disabled  from  carrying  on  his 
business,  which  is  that  of  a  farmer,  and  has  sustained  great  loss 
thereby ;  wherefore,  the  plaintiff  says  that  he  is  injured  and  Las 
sustained  damages  to  the  amount  of  one  thousand  dollars,  and  there- 
fore he  brings  suit." 

In  actions  of  this  kind  the  plaintiff  must  allege  in  his  declaration 
and  prove  upon  the  trial  that  the  injury  complained  of  was  occa- 
siofied  by  the  negligence  of  the  defendant ;  specifying  with  par- 
ticularity the  duty  and  the  breach  of  duty  out  of  which  the  negli- 
gence arose,  and  also  averring  that  the  plaintiff  was  himself  in  the 
exercise  of  ordinary  care,  and  did  not  by  his  own  negligence  con- 
tribute to  the  injury. 

Does  the  averment  in  the  declaration  that  plaintiff  '^  took  the 
horse  by  the  bits,  and  attempted  to  lead  him  gently  and  carefully 
over  said  railroad  at  said  crossing,"  constitute  an  averment  that  the 
▲▼ntMnT  KOT  plaintiff  was  in  the  exercise  of  oi*dinary  care,  and  that 
tuTncmiT.       j^Q  ^j^g  f^QQ  from  negligence  on  his  part  which  contrib- 
uted to  theinjurv?    I  think  it  does  not.    It  mei'ely  avers  an  at- 
tempt to  lead  tne  horse  carefmlly  and  gently  over  the  railroad.    It 
does  not  aver  that  he  did  what  he  avers  he  attempted  to  do.    The 
plaintiff's  own  testimony  shows  the  distinction  clearly.     The  dan- 
.ger  which  he  says  he  apprehended    and  which  he  should  have 
guarded  against,  was  the  liability  of  the  wheel  of  his  vehicle  to  slide 
when  it  came  in  contact  with  the  rail,  and  he  says  when  the  wheel 
struck  the  first  rail  he  held  up  a  little  to  prevent  the  sliding,  bnt 
when  his  horse  got  over  the  second  rail  he  thought  he  was  safe, 
and  it  did  not  occur  to  him  to  go  slowly  over  the  second  rail  as  he 
did  the  first.    Had  he  exercised  the  same  care  in  croesing  the 
second  rail  he  did  in  crossing  the  first,  the  probabilities  are  the  ac- 
cident would  not  have  happened.    His  failure  or  neglect  to  do  bo 
was  negligence,  and  the  immediate'  cause  of  fright  to  the  horse,  and 
consequent  injury.    It  is  plain,  tiierefoi'e,  that  the  averment  in  the 
declaration  is  not  equivalent  to  that  of  absence  or  want  of  negli- 

fence  on  his  part  which  contributed  to  the  injury.  The  defect. 
owever,  is  one  that  may  be  cured  by  amendment  upon  anotljcr 
trial,  and  as  the  whole  merits  of  the  case  were  gone  into  and  all  the 
evidence  is  returned,  it  is  proper  that  we  should  consider  the  second 
objection  urged  against  the  recovery  in  the  court  below.  This  re- 
lates— First,  to  the  negligence  of  the  defendant ;  and,  second,  to 
the  contributory  negligence  of  the  plaintiff.  The  declaration  stat^ 
the  negligence  of  defendant  as  follows : 

"  That  on,  to  wit,  the  twenty-first  day  of  July,  1884,  at  about  ten 
o'clock  in  the  forenoon  of  that  day,  the  said  defendant  caused  to  be 
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removed  all  the  plank  which,  before  and  up  to  that  time,  had  been 
laid  between  the  rails  of  said  railroad  at  said  crossing, 
aod  also  removed  all  the  planks  upon  each  side  of  the  miiwS'^toS- 
rails  at  said  crossing ;  and  also  dng  ont  and  removed  "°' 
the  ballast,  gravel,  and  dirt  at  the  approaches  to  said  crossing,  and 
also  the  ballast  and  dirt  which  before  that  time  had  been  placed 
between  the  rails  at  said  crossing,  leaving  the  rails  and  ties  of  said 
railroad  elevated  above  the  highway,  so  as  to  materially  obstruct 
the  passage  over  the  same ;  and  negligently,  wrongfully,  and  un- 
peoessarify  permitted  the  said  plank,  dirt,  and  ballast  at  said  cross- 
ing to  remain  so  removed  ana  in  a  condition  perilous  to  public 
travel  for  a  lone  time,  to  wit,  for  the  period  of  four  hours,  and 
QQtil  about  the  nour  of  two  o'clock  upon  the  afternoon  of  said  day; 
and  did  not  restore  or  place  .said  crossing,  or  any  part  thereof,  in  a 
condition  fit  or  safe  to  cross  over  the  same  with  teams  or  vehicles ; 
and  did  not,  between  said  hours  of  ten  and  two  o'clock,  provide 
any  means  whereby  passers  by,  and  travellers  with  vehicles,  jcould 
safely  pass  over  the  same,  as  it  ought  of  right  to  have  done ;  and 
negligently  left  said  crossing,  and  permitted  the  same  to  remain 
during  said  period  of  four  hours,  in  said  dangerous  and  unsafe  con- 
dition, and  in  a  state  which  would  naturally  frighten  horses  of  or- 
dinary gentleness  when  passing  over  the  same;  and  in  a  condition 
natorallv  tending  to  cause  and  occasion  accident  and   injury  to 
pa^re  by  with  vehicles  and  teams. 

The  evidence  of  the  plaintiff  showed  that  on  his  return  from 
Fiiot  the  men  engaged  in  working  upon  the  track  were  so  at  work 
six  rods  from  the  crossing  towards  Flint ;  and  upon  cross-examina- 
tion the  defendant's  witness  Brown,  who  was  civil  engineer  and 
foad-master  of  the  company,  testified  that  if  such  was  the  distance 
it  was  practicable  to  put  some  plank^down  there,  after  having 
tamped  in   between  the  ties,  before  going  six  rods  away.    The 
section  boss  testified  that  they  commenced  raising  the  track  about 
ten  o'clock  in  the  forenoon,  at  a  distance  of  about  ten  rods  south  of 
the  crossing,  and  raised  it  about  forty  feet  north  of  the  crossing. 
The  defendant  had  the  right  to  raise  and  repair  its  track  at  the 
''  Tapper  Crossing,"  and  to  remove  the  plank  for  that  purpose.    It 
owed  a  daty  to  the  public,  in  the  exercise  of  this  right,  to  not  ob- 
struct the  travel  upon  the  highway  longer  than  was   reasonably 
necessary  to  accomplish  the  purpose.     Tne  defendant's  negligence 
upon  this  branch  oi  the  case,  upon  this  disputed  testimony,  became 
a  question  which  was  proper  to  be  submitted  to  the  jury.     But 
this  alone,  resolved  in  plaintiff's  favor,  would  not  entitle  him  to  a 
verdict.     He  must  also  show  that  he  himself  was  in  the  exercise  of 
ordiaary  care,  and  free  from  any  negligence  which  contributed  to 
the  injury.     Upon  this  question  there  is  no  dispute  in  the  testimony. 
The  onlj  person  who  testifies  tending  to  prove  carelessness  on 
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tbe  part  of  the  plaintiff  is  the  plaintiff  himself.  If  his  testimoiiy 
coHTRDCTosT  shows  that  the  injury  complained  of  was  occasioned  in 
raauoKMCB.       pj^pi;  Yyy  jjjg  Q^jj  carelessness,  he  cannot  recover.   Upon 

this  point  the  court  instructed  the  jury  as  follows : 

'^  But)  though  the  work  was  not  repaii-ed  at  two  o'clock  and  com- 
pleted, if  the  plaintiff  had  knowledge  of  its  dangerous  condition, 
and,  with  that  knowledge,  took  the  risks  of  getting  across  without 
calling  upon  the  sei*vants  of  the  company  to  aid  him,  and  in  the 
attempt  to  do  so  was  injured,  he  cannot  recover  in  this  action 
against  the  defendant.  To  entitle  him  to  recover,  it  is  not  alone 
snflScient  for  him  to  prove  that  tlie  defendant  was  in  fault  or  guilty 
of  negligence,  but  he  must  also  by  proof  show  you  that  he  was  not 
himself  guilty  of  negligence  or  want  of  due  care.  If  he,  by  his 
deliberate  act,  attempted  to  cross  the  track  in  the  condition  in  which 
it  was,  and  whidi  was  necessitated  by  the  repair  of  the  road,  and 
was  not  unreasonably  delayed,  and  he  suffered  injury  thereby,  then 
he  cannot  recover  if  his  own  conduct  contributed  to  the  injury  com- 

Elained    of."     And    again:  "But  if  the  party  complaining  had 
nowledge  or  infoimation  of  the  dangerous  condition  of  the  road, 
and,  notwithstanding  such  knowledge  or  information,  coolly  and 
deliberately  takes  the  risks  and  chances,  and  while  so  taking  them 
his  horse  starts  and  runs  away  from  him,  he  cannot  recover.    He 
must,  in  order  to  recover,  not  only  have  been  injured  by  the  n^li- 
gence  of  the  defendant,  but  he  must  be  free  from  negligence  or 
want  of  due  care  on  his  pai*t.    If  his  negligence  or  want  of  dne 
care  contributed  to  the  iniury  complained  of,  he  cannot  recover," 
We  think  the  law  thus  laid  down  in  the  charge  was  correct  as 
applied  to  the  facts  and  circumstimces  of  this  case,  but  the  error  the 
learned  circuit  judge  committed  was  in  not  directing  a  verdict  for 
the  defendant.     The  plaintiff's  testimony,  above  quoted,  shows  that 
he  had  knowledge  of  the  dan^rous  condition  of  the  track,  and 
with  that  knowledge  took  the  risk  of  getting  across ;  he  knew  of 
the  particular  danger  from  the  liability  of  the  wheels  to  slide  when 
crossing  the  rails  at  that  angle,  and  his  evidence  is  conclusive  that 
after  he  had  carefully  crossed  the  first  i*ail  with  safety  by  exerci- 
sing the  requisite  care,  he  neglected  entirely  to  use  due  care  in 
crossing  the  second  rail,  and  such  neffligeuce  was  the  proximate 
cause  of  the  sliding  of  the  wheel  agamst  the  second   rail,  which 
frightened  the  horse  and  brought  about  the  injury  complained  of. 
The  learned  circuit  jndse  should  have  charged,  as  requested  by  the 
defendant,  that,  upon  the  whole  testimony,  the  defendant  was  en- 
titled to  a  verdict.     In  denying  this  request  he  said  that  he  was 
always  loth  to  take  the  case  from  the  jury,  where  any  facte  are  in- 
volved in  the  controverey.     But  upon  this  branch  of  the  case  there 
were  no  facts  involved,  in  the  sense  that  there  were  any  facts  dis- 
puted.    It  rested  upon  plaintiff's  own  statement,  and,  giving^  to  it 
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the  most  farorable  constniction  for  Lim,  it  plainly  showed  that  he 
was  himself  negligent. 
The  judgment  mnst  be  reversed,  and  a  new  trial  granted. 

Negligence  at  Railway  Street  Crossing — Sufficiency  of  Complaint.— The 
sufficiency  of  the  averments  of  negligence  is  often  before  the  courts.    A  late 
case  presents  the  question  in  this  form.    The  allegation  was  that  ^'the 
defendsnt,  with  gross  negligence,  and  in  a  careless  and  reckless  manner, 
caused  one  of  its 'locomotives,  then  and  there  operated  by  its  servants  and 
agents,  to  rapidly  approach  said  North  Street,  on  and  along  said  switch  or 
tide  track^  without  having  the  head  light  lighted  in  said  locomotive,  and 
without  giving  any  reasonable,  timely  or  proper  warning,  notice  or  signal  of 
its  approach,  either  by  ringing  the  bell  or  blowing  the  whistle  at  a  safe  and 
retsonable  distance  from  said  crossing  of  said  switch  or  side  track,  at  said 
Iforth  Street.^'    The  court  held  this  allegation  insufficient,  and  concerning  it 
said:  '*It  is  clear,  we  think,  that  in  this  allegation  the  appeUant  is  charged 
vith  oegligence,  only  in  its  rapid  approach  towards  North  Street  in  the  man- 
ner staked.    It  is  not  alleged  tnat  the  appellant,  with  or  without  negligence, 
caused  one  of  its  locomotives  to  rapidly  enter  upon  or  cross  over  North 
Street  at  the  crossing  of  the  switch  or  side  track,  or,  indeed,  that  the  locomo- 
tive did,  in  any  manner,  enter  upon  or  cross  over  North  Street  in  such  cross- 
ing.   It  might  be  true,  as  allegeo,  that  the  appellant  negligently  caused  the 
locomotive  to  rapidly  approach  North  Street  at  the  crossing,  in  the  manner 
stated,  and  yet  be  equally  true  that  appellant,  with  due  care  and  proper  pre- 
caution, caused  the  locomotive  to  slowly  enter  upon  and  cross  over  North 
Street  at  such  crossing.    The  accident  and  injury  complained  of  occurred  in 
North  Street,  at  the  crossing  thereof  by  the  switch  or  side  track,  and  there 
ii  nothing  in  the  first  paragraph  of  complaint  to  show  that  appellant  was 
thea  and  there  n^ligently  operating  or  running  its  locomotive,  or  that  it 
was  not  then  and  there  exercising  due  care  and  caution  in  the  operation  or 
running  of  its  locomotive.     In  other  words:  the  appellee  has  failed  to  state 
or  shbw  that  his  accident  and  injury,  of  which  he  complains,  were  caused  or 
occasioned  by  the  negligence  of  appellant,  alleged  in  the  first  paragraph  of 
his  complaint. 

It  ia  not  enough,  in  such  a  case  as  this,  to  charge  the  defendant  with 
Diligent  acts,  whether  of  commission  or  omission;  but  it  must  also  be 
shown,  with  reasonable  certainty,  that  such  acts  were  the  direct  or  proxi- 
mate cause  of  the  accident  or  injury,  or  the  complaint  must  be  held  bad  on 
demurrer  for  the  want  of  sufficient  facts.    This  rule  is  usually  applied  to 
CMes  where  the  complaint  shows,  upon  its  face,  that  the  accident  or  injiiry 
was  caused  by  an  intervening  agency ;  but  it  is  equally  applicable,  we  thmk, 
to  casea  where  the  complaint  fails  to  show,  by  proper  averment,  that  the 
accident  or  injury  was  caused  by  the  alleged  negligent  acts  of  the  defendant. 
One  thing,  however,  in  this  connection,  ought  always  to  be  borne  in  mind, 
and  that  Is:  in  all  actions  for  negligent  injuries,  it  is  not  enough  to  show  that 
the  defendant  has  been  guilty  of  negligence.  It  must  also  be  made  to  appear 
that  the  imputed  ne^igence  was  the  proximate  cause  of  the  injury  sued  tor." 
PennsylTaoia  Co.  e.  Hensil,  70  Ind.  569. 

**•  There  must  be  some  connection  betvreen  the  negligence  and  the  injury, 
in  the  way  of  cause  and  effect,  and  the  negligence 'which  creates  liability 
mnst  be  the  proximate  cause  of  the  injury."  Greencastle  e.  Martin,  74  Ind. 
449,  457. 

In  PennsylTanna  Co.  e.  Gallentine,  77  Ind.  822,  a  paragraph  of  complaint 
was  held  bad  on  demurrer,  because  it  failed  to  show  ^Hhat  the  injury  was 
caused  bj  or  resulted  from  the  negligence  of  the  defendant,"  charged  there- 
in.   Pittsburgh,  etc.,  R.  R.  Co.  v.  Conn. ;  1  West.  Repr.  901. 
Obstructing    Highway  Crossing  —  Averment  —  Demurrer. — ^A  complaint 
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averred  that  a  railway  company  negligently  permitted  a  loaded  boz-cu  to 
obstruct  a  highway  croBsing  via  that  said  car  '^  being  in  its  then  condition*^ 
plaintiffs  team  became  frightened  and  ran  away,  injuring  plaintiff.  MeUy 
that  a  demurrer  would  not  lie  for  want  of  facts,  but  that  a  motion  to  make 
more  specific  would  have  been  proper.  Cleveland,  etc.,  R.  R.  Co.  f .  Wynuit, 
100  Ina.  160.  In  thia  case  the  court  said :  *'  It  is  settled  by  the  decisions  of 
this  court,  that  a  general  allegation  of  negligence  is  sufficient  to  withstands 
demurrer  to  the  complaint  for  the  want  of  facte ;  and  that,  under  such  allega- 
tion, the  facts  constituting  negligence  may  be  given  in  evidence.  lodian- 
apoliBL  etc.,  R.  R.  Co.  e.  Eeeley,  23  Ind.  138;  Ohio,  etc.,  R.  R.  Co.  v.  Selbj, 
47  Ina.  471 ;  Pittsburgh,  etc.,  R  R.  Co.  v.  Nelson,  51  Ind.  150.  So,  too,  it 
has  been  repeatedly  held  by  this  court,  where  it  was  claimed  that  the  allega- 
tions of  the  complaint  in  re^^rd  to  negligence  were  not  sufficiently  fnll, 
clear  and  explicit,  that  the  objection  could  not  be  reached  by  a  demurrer  for 
the  want  of  facts,  but  only  by  a  motion  to  make  the  complaint,  or  the  par- 
ticular allenition  thereof,  more  specific.  Cincinnati,  etc.,  R.  R.  Co.  r. 
Chester,  57  Ind.  297;  Hawley  «.  Williams,  00  Ind.  160;  Pennsylvania  Co.  t. 
Dean,  92  Ind.  459;  s.  c,  18  Am.  &  Eng.  R.  R  Cas.  188. 

Same — Evidence — Variance! — When  a  complaint  states  the  cause  of  action 
to  have  been  the  frightening  of  plaintiffs  team  by  permitting  a  box-car  to 
obstruct  a  street  crossing  and  the  evidence  diows  that  the  fright  was  occa- 
sioned by  noise  and  not  by  the  box-car,  there  can  be  no  recovery.  Cle?e- 
land,  etc.,  R  R.  Co. «.  Wynant,  100  Ind.  160. 

Injury  by  i»eing  thrown  into  ditch — Evidence. — ^In  an  action  for  damages 
for  injuries  received  from  being  struck  by  a  locomotive,  evidence  that  the 
plaintiff  was  thrown  by  the  blow  into  a  ditch,  the  water  in  which  was  deep 
enough  to  drown  a  man,  is  admissible,  as  immediately  connected  with  the 
manner  of  the  infliction  of  the  injury  charged,  and  no  specific  averment  in  re- 

erd  either  to  the  ditch  or  water  was  necessary  to  authorize  its  introdnctioQ. 
temational,  etc,  R  R  Co.  e.  Brett,  61  Tex.  488. 


City  of  Newton  et  al. 

t 

V. 

OmoAGO,  Book  Island  and  Faoifio  E.  R.  Ca 

{Advance  Case,  lotoa,    June  8,  1885.) 

When  it  is  necessary  to  erect  a  bridge  over  the  tracks  of  a  railroad  at  a 
street  crossing  in  a  city,  the  company  will  be  liable  for  the  expense  of  keep- 
ing in  repair  and  safe  condition  both  the  bridge  and  the  approaches  thereto. 

Appeal  from  Jasper  Circuit  Court. 

This  is  a  proceeding  instituted  in  the  name  of  the  city  of  New- 
ton and  D.  Finch,  street  commissioner  of  the  city,  to  compel  the 
defendant  to  repair  k  crossing  where  one  of  the  streets  of  the  city 
crosses  the  deiendan^s  road.  Judgment  was  rendered  for  tlie 
plaintifb,  and  the  defendant  appeals. 

T.  /SI  Wright  and  Wmslow  cfe  Vamum  for  appellant. 

Alcmson  Cla/rk  and  James  A.  Kerr  for  appellees. 

Adams,  J. — ^The  street  formerly  crossed  the  railroad  at  grade* 
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hut  in  order  to  enable  it  to  do  so  it  had  been  lowered  at  the  cross- 
ing, and  it  approached  the  railroad  from  each  direction  throagh 
cuts.  This  mode  of  crossing  became  unsatisfactory  to  the  city, 
and  in  1875  it  was  abandoned,  and  an  overhead  crossing  was 
adopted  in  its  stead ;  a  bridge  and  approaches  thereto  facts. 

being  constructed  for  the  street.    This  crossing  seems  to  have 
proved  satisfactory  for  several  years.    But  in  1883  the  plaintiff 
Finch,  as  street  commissioner,  served  a  written  notice  upon  the 
defendant  that  the  crossing  had  become  unsafe,  and  that  the  de- 
fendant was  required  to  put  the  same  in  good  condition.    The  de- 
fendant disregarded  the  notice,  and  this  action  is  brou^t  to  compel 
the  defendant  to  make  the  alleged  needed  repairs.    Evidence  was 
taken  which  shows,  we  think,  that  both  the  bridge  and  approaches 
need  repair ;  and  it  is  not  denied,  as  we  understand,  that,  so  far  as 
tite  briage  is  concerned,  the  defendant  is  bound  to  make  all  neces- 
sary repairs  to  it.    The  Question,  then,  pertains  to  the  liability  of 
the  defendant  to  repair  tne  approaches.    The  plaintiffs  rely  upon 
sections  1262  and  1263  of  the  Code,    The  defendant's  position  is 
that  the  statute  does  not  provide  for  such  liability ;  and  further- 
more, if  it  did,  that  the  defendant  has  been  released  from  it  by  a 
contract  with  the  city.    The  statute  in  question  is  in  these  woras : 
"  Sec  1262.  Any  corporation  mav  raise  or  lower  any  turnpike, 
plank-road,  or  other  highway  for  the  purpose  of  having  its  rail- 
way cross  over  or  under  the  same;  and  in  such  cases  saia  corpora* 
tion  shall  pnt  such  highway,  as  soon  as  may  be,  in  as  good  repair 
and  condition  as  before  such  alteration. 

"Sec  1263.  If  the  supervisor,  trustees,  city  council,  or  other 
person  having  jurisdiction  over  such  highway,  require  further  or 
different  repairs  or  alteration  made  thereon,  or  if  the  same,  in  their 
opinion,  is  unsafe,  they  shall  give  notice  thereof  in  writing  to  any 
agent  or  officer  of  the  corporation,  and  if  the  parties  are  unable  to 
agree  respecting  the  same,  either  may  apply  by  petition  setting^ 
OQt  the  facts  to  the  circuit  court  or  judge  tnereof,  and  such  court 
or  judge  shall  cause  reasonable  notice  to  be  given  to  the  adverse 
party  of  the  application.    The  petition  shall  b^  filed  in  the  clerk'» 
o£Soe,  and  may  oe  answered  as  in  other  cases.    The  court  shall  de- 
termine the  matter  in  a  summary  way,  and  make  the  necessary 
orders  in  relation  thereto,  giving  such  corporation  a  reasonable 
time  to  comply  therewith ;  and  upon  failure  to  do  so  said  court 
may  enjoin  the  corporation  from  using  so  much  of  its  road  as  in* 
terferes  with  any  such  highway." 

The  defendant  contends  that  the  ropairs  contemplated  by  the 
statute  are  original  repairs ;  that  is,  such  as  aro  necessary  in  the 
constmction  of  the  crossing  to  put  it  in  a  proper  con-  dutt  to 
dition.  But  it  was  held  m  Farley  v.  Chicago,  R  I.  "•"^' 
&  P.  R.  R-  Co.,  42  Iowa,  237;  s.  c,  2  Am.  &  Eng.  R. 
R.  Cas.  108y  that  the  company  was  bound  to  keep  the  crossing  in  a. 
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safe  conditioD^nd  that  its  obligation  extended  to  the  approaches 
to  a  brid^.  tinder  that  ruling  it  appears  to  us  that  the  defend- 
ant's position  cannot  be  sustained. 

We  come  next  to  consider  the  alleged  contract  between  the 
company  and  the  city.  The  plaintifEs  Seny  that  any  valid  action 
was  ever  taken  by  the  council,  by  reason  of  a  want  of  formality  in 
its  proceedings.  But,  in  the  view  which  we  have  taken  of  the 
case,  we  do  not  need  to  consider  the  alleged  want  of  formality ;  for, 
in  our  opinion,  the  contract  relied  upon  oy  the  defendant  was  with- 
out consideration.  The  alleged  contract  was  that  the  city  was  to  build 
and  keep  in  repair  the  approaches,  in  consideration  that  the  defend- 
ant would  build  and  keep  in  repair  the  bridge.  Sut,  as  we  have  a]- 
C0NTB4CT  TO  rcady  seen,  the  defendant  was  under  a  statutory  obliga- 
SRolcm^'  tion  to  build  and  keep  in  repair  both,  provided  tbe  grade 
«orhdbr^ok7  crossing  was  unsuitable,  and  the  overhead  crossiBg  ^a& 
necessary  to  put  the  street  approximately  in  as  good  repair  and 
condition  as  before  the  railroad  was  built.  As  to  the  facts  per- 
taining to  the  character  of  the  two  kinds  of  crossing,  we  think  that 
the  evidence  does  not  leave  much  room  for  doubt.  The  grade 
crossing  was  manifestly  unsuitable  and  unsafe,  and  we  are  unable 
to  see  that  it  could  have  been  made  suitable  and  safe  by  any  ex- 

genditure  less  than  was  required  to  make  an  overhead  croasang. 
uch  being  our  view,  it  appears  to  us  that  the  company,  in  making 
such  crossing,  merely  discnarged  a  statutory  obligation.  Nov  the 
discharge  oi  such  an  obligation  cannot  be  the  consideration  of  a 
contract.  1  Add.  Cont.  13.  It  is  not  contended  by  the  def^dant 
that  the  construction  of  the  overKead  crossing  put  the  street  is  a 
better  condition  than  it  was  before  the  railroad  was  built. 

The  defendant's  position  is  that  a  literal  compliance  with  the 
statute  is  impracticable ;  that  an  approximate  compliance  is  all 
that  is  required ;  and  that  as  to  what  would  have  been  a  suffid^t 
compliance  might  be  a  question  upon  which  there  might  be  a  dif- 
ference of  opinion ;  and  that  such  being  the  case,  it  was  competent 
for  the  city  to  EPtipulate  for  a  particular  kind  of  crossing,  and  in 
consideration  of  getting  it  to  impose  upon  itself  some  burden  in 
respect  to  it.  But,  in  our  opinion,  the  position  is  not  sound.  We 
are  unable  to  see  how,  under  the  evidence,  there  could  have  been 
a  honajide  claim  that  an  overhead  crossing  was  unneceesarv;  and 
if  it  be  conceded  that  it  was  necessary,  there  was  no  room  for  any 
dispute  about  the  statutory  obligation  to  put  the  street  in  as  good 
repair  and  condition  as  it  was  before  the  railroad  was  built,  if  it 
could  be  done,  and  if  not,  then  as  nearly  so  as  practicable,  and  that 
involved  the  doing  of  more  than  the  defendant  did.  In  our  opinioii 
the  judgment  of  the  circuit  court  must  be  i^Srmed. 

Duty  of  Company  as  to  Bridges  at  Highway  Crossing.— See  State  «.  Dmn- 
mond,  20  Am.  «&  Eag.  R.  R.  Cas.  18,  aud  note. 

Bridge  Approachesy  Repair  of. — Where  the  defendant  was  bound  to  keep 


0B088ING — LAYIKQ   OUT — EEPAIR— JURISDICTION.     301 

in  repair  a  bridge  and  its  approaches  over  its  railroad  both  the  bridge  and 
the  highway  were  subsequently  widened,  the  former  by  the  defendant,  the 
litter  by  the  town  authorities.  In  an  action  to  recover  damages  alleged  to 
haTe  been  caused  by  a  defect  in  the  approach  to  the  bridge,  but  (as  "claimed 
by  defendant)  outside  of  the  approach  as  it  was  when  the  bridge  was  origi- 
nsily  built. 

HMf  that  whatever  constituted,  at  any  time,  the  approaches  to  thebridffe, 
the  defendant  was  bound  to  keep  in  repair.  Carter  v.  Boston,  etc.,  R  R. 
Co.,  1  Bast  Bepr.  815. 


Eeefe 

V. 
BULLiyAN  COTTNTT  B.  R   Oo. 

(Adoance  OaMdj  New  EampMre.    Ma/rck  18,  1886.) 

A  provision  in  the  charter  of  a  railroad  corporation,  that  the  road  shall  be 
so  oonstmcted  as  not  to  obstruct  the  safe  ana  convenient  use  of  an^  private 
way  which  it  erosses,  imposes  upon  the  corporation  the  duty  of  maintaining 
s  safe  and  convenient  crossing  for  such  private  way. 

PjBTTnoN  for  a  crossinff  over  the  defendants'  railroad,  nnder  Gen. 
Laws,  chap.  161,  §  16.    The  petition  was  presented  to  the  commis- 
sionera,  wno,  after  due  notice  and  a  hearing,  reported  that  there 
was  a  le^lj  established  crossing  from  the  ptaintifPs  premises  over 
the  tracks  of  the  company  to  the  highway ;  that  said  crossing  was 
bailt  by  the  defendants  m  1848,  and  has  been  at  all  times  since 
kept  repaired  and  maintained  by  them  until  October,  1882,  when 
thej  pnt  in  an  additional  track  and  removed  the  plank  from  the 
crossing,  and  have  since  neglected  and  refused  to  replace  them,  or 
boild  and  maintain  a  new  crossing  for  the  plaintiffs  nse;   tiiat 
there  has  been  at  all  times  since  the  construction  of  the  railroad, 
and  now  is,  a  reasonable  and  just  demand  for  a  crossing  for  the 
convenient  ose  and  accommodation  of  the  premises  now  owned  and 
ooenpied  hj  the  plaintiff ;  and  that  the  road  leading  from  the  plain- 
tiff's premises  over  the  tracks  of  the  railroad  to  the  highway  here- 
tofore mentioned  has  been  used  ever  since  and  for  a  long  time 
prior  to  the  construction  of  the  railroad.    They,  therefore,  report 
that  the  l^al  right  to  a  crossing  exists ;  that  the  crossing  has  been 
establisheo,  but  that  the  neglect  and  refusal  of  the  railroad  to  re- 
lay, build,  keep,  and  maintain  a  crossing  for  the  plaintiff's  use  is  a 
matter  over  wnich  the  commissioners  have  no  jurisdiction. 

At  this  term  the  plaintiff  entered  his  petition  upon  the  docket, 
and  filed  the  foregoing  report  and  moved  that  it  be  recommitted  to 
the  commissionerSi  with  mstructions  to  establish  a  crossing  agree- 
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4tbl J  to  the  statute.    The  court  granted  the  motion,  and  the  defend- 
>ant  excepted. 

Za^ie  dk  Dole  for  defendants. 
Josiah  Q.  Bellcwa  for  plaintiff. 

Smpth,  J. — The  defendants  contend  that  the  court  has  no  juris- 
*diction  of  this  petition,  and  excepted  to  the  order  recommittiDg 
the  report  to  the  commissioners.     Chapter  958,  section  5  of  Laws 
.  xdiL  of  1850,  imposed  upon  every  railroad  corporation  the 
**'  duty  of  constructing  cattle-guards,  cattle-passes  and 
farm  crossings  for  the  convenience  and  safety  of  the  landowners 
along  the  line  of  their  road,  the  place  and  number  to  be  deter- 
anin^  by  three  justices  of  the  peace  in  case  of  disagreement 
between  the  corporation  and  the  landowners.    The  justices  were 
required  to  make  a  report  of  their  doings  in  writing,  and  file  a 
•copy  with  the  town  clerk  of  the  town  where  the. land  was  situated. 
In  the  revision  of  the  statutes  in  1867,  the  county  commissioners 
are  substituted  for  justices  of  the  peace,  as  the  tribunal  to  which 
4ipplication  may  be  made  for  establishing  cattle-guards,  cattle-passes 
•and  farm  crossings,  in  case  the  owner  of  the  land  and  the  proprie- 
tors of  the  railroad  do  not  agree  upon  the  place,  number  and  land 
•of  cattle-guards,  passes  and  crossmgs  to  be  constructed.    Either 
party  may  apply  to  the  commissioners,  who,  after  notice,  hearing 
tind  examination,  are  to  determine  the  number,  places,  time  and 
manner  of  construction  of  the  same.    The  commissioners  are  re- 

anired  to  file  their  report  with  the  clerk  of  the  supreme  court  for 
le  county — Gen.  Stats.,  chap.  147,  §§  1, 16 ;  Gen.  Laws,  chap.  161, 
§§  1, 16 — and  their  report  is  made  conclusive.    If  the  proprietor  of 
the  railroad  do  not  construct  the  cattle-guards,  passes  ana  crossings 
within  the  times  limited  by  the  commissioners,  and  pay  the  costs 
-adjudged  to  be  paid  by  them  upon  request,  they  forfeit  $25  for 
•each  month's  neglect.    Id.  §  17.    Unlike  the  proceedings  on  a  pe- 
tition for  partition  or  for  a  new  highway,  the  petition  is  not  ad- 
-dressed  to  the  court,  nor  entered  in  court.     It  is  addressed  to  the 
commissioners,  who  proceed  to  the  discharge  of  their  duties  with- 
out any  order  or  direction  from  the  court.     Their  report  is  filed 
with  the  clerk,  who  becomes  its  custodian,  as  the  town  clerk  was 
the  custodian  of  the  report  of  the  justices  prior  to  1867.    The 
-statute  does  not  expressly  require  the  report  to  be  made  fo  the 
x^ourt,  and  does  not  expressly  provide  for  a  hearing  or  judgment 
upon  it,  or  a  recommittal  of  it.    As  it  is  made  conclusive  by  stat- 
ute, a  judgment  upon  it  seems  to  be  unnecessary.    Like  the  award 
of  arbitrators  upon  a  common-law  submission  it  is  practically  a 
judgment  with  the  substantial  qualities  and  incidents  of.  a  judg- 
ment.    The  penalty  of  $25  per  month,  imposed  upon  the  proprie- 
tors of  the  railroad  for  their  neglect  to  construct  the  crossing 
within  the  time  and  in  the  manner  fixed  by  the  commissionerE,  is 
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«ecarit7  to  the  owner  of  the  land  that  the  report  will  be  complied 
witti.  It  is  not  necessary  to  determine  whether  in  any  case  a  re- 
port of  the  commissioners  on  such  a  subject  can  be  recommitted, 
if  the  power  of  recommittal  is  vested  in  the  court,  there  appears 
to  be  no  reason  why  either  party  should  desire  its  exercise  in  this 
ease. 

The  commissioners  have  reported  that  a  farm  crossing  from  the 
plaintiff's  premises  across  the  defendants'  railroad  to  the  highway 
IS  necessary  for  the  convenient  use  and  accommodation  of  his 
premises.    They  declined  to  lay  out  a  croBsinfi^,  because,  duty  ov  com- 
in  their  opinion,  a  l^al  crossing  was  established  in  1848,  fabm  ciuMnxo. 
when  the  railroad  was  built,  which  crossing  the  defendants  con- 
^tnzcted,  maintained  and  kept  in  repair  from  1848  until  1882. 
Whether  prior  to  the  passage  of  the  act  of  1850  a  railroad  corpoi*a- 
tion  was  required  to  construct  farm  crossings  was  left  unsettled  in 
March  v.  Railroad,  19  N.  H.  392, 378,  decided  in  1849.     The  legal 
dnty  of  constructing  farm  crossings,  imposed  by  the  statute  of  1850, 
undoubtedly  includes  the  duty  of  maintaining  and  keeping  them  in* 
repair  so  long  as  needed.    But  the  defendants  claim  that,  inasmuch 
as  there  was  no  statute  requiring  railroad  corporations  to  maintain 
farm  crossings  when  the  maintin's  damages  were  assessed  in  1848, 
the  presumption  is  that  tne  expense  of  a  crossing,  to  be  borne  by 
the  plaintifit,  was  considered  in  the  assessment ;  and  it  is  claimed 
that  the  act  of  1850  does  not  applv  to  railroads  as  constructed  prior 
to  its  passage,  and  if  applied  to  the  defendants  in  this  case,  a  duty 
would  be  imposed  upon  the  defendants  which  the  plaintiff  has 
been  paid  to  perform,  and  that  the  statute,  so  far  as  it  imposes  this 
duty  upon  railroads  constructed  before  its  passage,  is  unconstitu- 
tional.   The  established  crossing  mentioned  in  the  commissioner's 
report  is  upon  a  ^'  road  leading  from  the  plaintiff's  premises  over 
the  tracks  of  the  railroad  to  the  highway."    This  ^'  road"  the  de- 
fendants in  their  brief  say  was  "  an  old  farm  driveway."     The 
defendants'  charter  provides :  "  If  the  said  railroad  in  the  coui'se 
thereof  shall  intersect  or  cross  anv  private  way,  the  said  corpora- 
tion shall  so  construct  said  railroad  as  not  to  obstruct  the  safe  and 
convenient  use  of  such. private  way;  and  if  said  milroad  shall  not 
be  so  constructed,  the  party  aggrieved  shall  be  entitled  to  his 
action  on  the  case,  and  shall  recover  reasonable  damages  for  his 
injury ;  bnt  no  action  shall  be  commenced  after  the  expiration  of 
two  years  from  the  obstruction  aforesaid."    Laws  of  1846,  chap. 
395,  §  7.     In  March  v.  Railroad,  supra,  it  was  said :  '^  Technically, 
there  is  some. difficulty  in  having  a  'private  way'  over  one's  own 
land.  .  •  •  There  is,  however,  room  for  Question  whether  the  term 
*  private  way,'  in  railroad  charters  .  .  .  ooes  not  apply  to  all  cases 
where  fhe  road  interrupts  the  communication  between  the  differ- 
ent parts  of  one's  land,  so  that  the  corporation  would  be  obliged  to 
eoostmct  anitable  crossings  at  proper  places  for  the  use  of  the  land- 
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owner."  In  this  case  the  term  ^^  private  way"  as  used  in  the  de- 
fendants' charter,  includes  the  plaintiff's  driveway ;  and  the  defend- 
ants so  constructed  their  road  m  1848  as  not  to  obstruct  that  way. 
At  that  time  they  performed  the  duty  accepted  with  their  charter 
by  building  a  crossing  for  him ;  and  their  duty  of  maintaining  it 
and  keeping  it  in  repair  for  his  use  they  performed  until  OctoDer, 
1882,  when  they  gave  him  his  first  cause  of  complaint  by  removing 
the  planks  of.wnich  the  crossing  was  constructed.  There  is  no 
presumption  that  the  assessment  of  land  damages  in  1848  included 
damages  for  the  obstruction  of  this  private  way  which  the  defend- 
ants could  not  lawfully  obstruct,  and  did  not  obstruct  when  they 
built  their  road,  and  which  they  continued  to  maintain  for  thirtj- 
f our  yeai-s  afterward.  The  conclusion  of  the  commissioners,  that 
the  plaintiff  has  a  leg^l^  established  crossing  which  the  defendants 
are  Dound  to  maintain,  is,  for  the  practical  purposes  of  these  par- 
ties, substantially  correct. 

The  case  has  been  argued  as  though  a  petition  for  a  mandamus 
to  the  commissioners  to  establish  a  crossing  had  been  filed ;  and 
we  have  therefore  considered  the  case  upon  the  facts  stated  in  the 
report.  The  defendants  have  used  the  existence  of  the  plaintifiPs 
path  or  way,  as  a  defence  against  this  petition  before  the  oommis- 
sioners.  Wilbur  v.  Abbott,  60  N.  H.  ^,  53.  If  the  parties  need 
a  decision  of  the  question  whether  the  commissioners  can  lay  a 
way  where  the  plaintiff's  old  way  was,  and  still  is,  it  will  be  con- 
sidered ;  but  this  question  may  not  be  material  in  view  of  the 
plaintiff's  ancient  path  preserved  by  the  defendants'  charter.  Tlie 
case  may  be  continued  to  await  the  settlement  of  the  eontroverej 
by  agreement,  or  by  such  legal  proceedings  as  the  plaintiff  may 
see  nt  to  institute. 

All  concurred. 


Texas  and  Paoifio  R  R  C!o. 

V. 

Weight. 

(62  Texas  Beparts,  515.) 

When,  in  a  suit  for  damages,  alleged  to  have  been  caused  by  the  moving 
train  of  a  raiboad  company  in  a  city  at  a  crossing  wheie  the  failure  to  ring 
a  bell  or  blow  a  whistle  had  nothing  to'  do  with  causing  the  injury^  such 
failure  cannot  be  considered  in  determining  the  liability  of  the  company. 

Every  charge  of  a  court  to  a  jury  most  hd  tested  by  the  facts  to  which  it 
is  applicable;  the  announcement,  therefore,  of  a  general  principle  in  a 
charge,  which  in  the  abstract  may  be  wrong,  will  not  be  cause  for  reivenal 
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if  it  be  so  modified  by  the  charge,  in  view  of  the  facts  of  the  case,  that  it 
could  not  affect  the  rights  of  the  jmrty  complaining. 

A  refusal  to  give  special  charges,  specifying  certam  acts  of  a  person  suing 
for  damages  for  personal  injuries  as  constituting  negligence  on  his  part,  or 
eharging  nim  with  special  duties  in  approaching  a  railway  crossing,  is  not 
error.    Such  a  charge  encroaches  on  the  prorince  of  the  jury. 

Appeal  from  Eaufman.  Tried  below  before  the  Hon.  Green 
J.Clark. 

On  January  18,  1883,  appellee  brought  his  suit,  alleging  in  sub- 
stance that  on  the  30th  day  of  November,  1883,  in  the  citjr  of  Ter- 
rell, by  reason  of  the  negligence  of  defendant's  servants  m  charge 
of  deiSendant's  backing  train,  it  collided  with  plaintifPs  wa^on  whue 
passing  over  Virginia  Street,  destroying  the  wagon,  and  inflicting 
on  himself  serious  and  permanent  injuries,  to  his  damage  $10,000. 

Defendant  pleaded  the  general  denial,  and  specially,  in  substance, 
that  if  plaintiff  received  and  sustained  the  injuries  and  damages 
eompLuned  of,  it  was  by  reason  of  his  own  contributory  negli- 
^nce  in  driving  his  team  and  wagon  on  defendant's  railroad  track, 
just  in  front  oi  the  train,  which  was  then  in  motion  and  approach- 
ing the  street  crossing  where  the  accident  occurred ;  that  the  train 
was  at  the  time  switcming — ^putting  cars  on  the  side  track — and  it 
was  necessary  to  run  it  Doth  bacl^ards  and  forwards ;  that  had 
plaintiff  appr(Miched  the  crossing  carefully  he  would  not  have 
been  hurt 

The  jury  found  for  plaintiff  and  assessed  his  dama^  at  $1250, 
on  which  judgment  was  entered. 

Leake  as  Menry  for  appellant. 

Jos,  HuffrruMter  and  W.  H.  AUen  for  appellee. 

WnuB,  0.  J. — The  charge  complained  of  in  the  first  assign- 
ment  of  errors  was  given  in  the  language  of  the  Bevised  Statutes, 
art.  4232. 

It  may  be  unreasonable  to  require  a  railroad  company  to  rin^  a 
bell  or  blow  a  whistle  eighty  roads  from  a  street  crossing  in  a  city, 
where  the  streets  are  not  that  far  apart.  It  may  be  im-  dwj^ce  ^toom 
possible  for  these  signals  to  be  given  at  that  distance,  nrasraNi^^'^' 
when  the  train  starts  only  a  few  feet  from  the  crossing.  But  the 
statate  sufficiently  protects  the  company  by  freeing  it  from  liability 
when  the  damage  does  not  arise  through  a  faSure  to  give  the 
proper  signals. 

For  instance,  in  a  case  like  the  present,  when  the  accident  must 
Iiave  been  caused  either  by  a  failure  to  give  proper  signals  upon 
htartin^  the  train,  and  continuing  them  till  the  street  had  been 
[>a.'v3ed,  or  by  starting  and  crossing  at  all  when  a  wagon  and  team 
nrere  on  the  track ;  or  by  the  appellee's  attempting  to  cross  with  a 
vsLgon  wben  a  moving  train  was  so  near  as  to  render  a  collision 
»roDable,  it  is  evident  that  the  failure  to  ring  the  bell  or  sound  the 
23  A.  A  £-  H.  Ca8.^20 
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whistle  at  eighty  rods  distance  had  nothing  to  do  with  the  acci- 
dent. 

The  jnry,  under  the  charge  of  the  court,  could  not  have  Uken 
into  consideration  the  failure  to  siirnal  at  eiirhty  rods  distance  from 
the  Btreet,  but  were  bound  to  rest^their  decision  upon  one  or  the 
other  of  the  circamstanoes  which  we  have  detailed. 

It  was  olain  to  them  that  if  the  proper  signal  had  heen  given 
eighty  rocs  from  the  street  crossing,  and  yet  the  train  had  started 
from  where  it  was  at  rest  whilst  a  wagon  was  crossing  the  street 
and  had  backed  upon  the  street,  without  usinff  and  continoiiig  the 
prescribed  sisals,  and  thus  brought  about  the  collision,  the  hct 
that  the  ori^nal  signal  was  given  at  the  proper  distance  was  of  no 
importance  m  the  case. 

And  they  must  also  have  known  that,  if  the  signal  was  not  given 
at  eighty  rods  from  the  street,  but  was  given  when  the  train  started, 
and  that  it  was  kept  up  till  the  street  was  crossed,  yet  the  plaintifi 
beffan  to  cross  the  track  whilst  the  cars  were  moving  in  full  view, 
and  at  so  short  a  distance  that  he  could  not  clear  the  track  before 
they  would  reach  him,  the  accident  was  due  to  the  n^ligence  of 
theplaintiff  and  the  company  was  not  liable. 

Tnese  were  the  points  presented  by  the  facts  before  the  jur, 
and  the  charge  of  the  court  was  in  accordance  with  them. 

After  recitmg  the  ^neral  rule  prescribed  by  statute  as  to  ring- 
ing the  bell  or  sounding  the  whistle,  he  proceeded  to  tell  the  jury 
in  effect,  that  unless  the  injury  occurred  by  reason  of  a  failure  to 
give  these  signals,  the  company  would  not  be  liable.  He  told  them 
further  that  the  mere  failure  to  give  the  signals,  as  prescribed  by 
statute,  would  not  of  itself  make  the  company  liable  for  damages; 
but  the  jury  must  be  satisfied  that  the  iniury  was  caused  by  sack 
neglect,  and  that  the  injured  party  himself  acted  with  proper  care 
and  precaution,  such  as  a  prudent  man  would  observe  under  simi- 
lar circumstances. 

Every  charge  of  a  court  must  be  tested  by  the  facts  to  which  it 
is  applicable.  Applying  this  charge  to  the  facts  in  e^dence,  it  is 
clear  that  the  instruction  as  to  giving  signals  at  eighty  rods  distance 
from  the  street  crossing,  whether  ri^t  or  wrong,  was  a  mere 
harmless  abstraction.  It  was  the  announcement  of  a  general  prin- 
ciple, which,  whether  correct  or  not  in  the  abstract^  was  so  modi- 
fied by  the  court  in  view  of  the  facts  of  the  case  as  to  be  properlv 
given  to  the  jury. 

Without  passmg  upon  the  reasonableness  of  the  statute  as  ap- 
CBABOBs  TO  plied  to  the  street  of  a  town  or  city,  or  deciding  that,  if 
JUBY8U8TAWED.  ^jjy  portion  of  its  provisious  be  unreasonable,  thatpor 
tion  should  be  disregarded  by  the  court,  we  are  of  opinion  that 
the  charge  of  the  court  upon  the  subject  of  signals  to  be  given  l»v 
railroad  companies  was  not  erroneous,  and  the  appeUant^s  first  a^ 
fiignment  of  error  is  not  well  taken. 


J 
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The  special  charges  asked  by  defendant  were  properly  refused. 

The  court  in  its  ch^^  already  given  had  included  these  instmc- 

tioDs  in  a  general  manner.    To  have  spediied  certain  rifu«al     ov 

ms  of  toe  appellee  as  amounting  to  negligence  on  nis  sunAnxD. 

put,  or  to  have  charged  his  special  duties  upon  approaching  the 

nilroad  crossing,  as  required  dj  these  special  instructions,  would 

have  been  an  encroachment  upon  the  province  of  the  jury.  As  no 

rale  of  law  prescribed  these  as  cautions  to  be.observed  by  Wright, 

or  determined  that  their  non-observance  was  in  itself  contributory 

negligence  on  his  part,  the  court  was  not  authorized  to  so  construe 

them,  but  properly  left  that  matter  to  the  jury.    T.  &  P.  R.  R. 

Co.  V.  Murphy,  46  Tex.  356 ;  T.  &  P.  R.  K.  Oo.  v.  Chapman,  57 

Id.  75. 

The  fourth  assignment  involves  the  consideration  of  conflicting 
6ndence,  which  does  not,  at  least,  preponderate  in  favor  of  the 
tippellant,  and  we  think  it  is  not  well  taken.  • 

The  judgment  is  affirmed. 

Affirmed. 

When  Fai(ur«  to  Qive  Signal  would  not  have  Pra vented  Injury. — ^An omission 
to  rine  a  beU  or  sound  a  whistle  at  a  road  crossing  does  not  render  the  oom- 
puiy  uable  for  injury  to  animals,  unless  it  is  made  to  appear  that  the  ring- 
ing or  sounding  would  have  prevented  the  injury.    Illinois  Gent.  R.  R  Co. «. 
Phelps,  29  m.  447.    While  the  statute  imposes  a  penalty  on  a  railroad  com- 
psoj  for  a  mere   omission  to  comply  with  its  requirements,  more  is  re- 
quired to  create  liability  for  injury  to  person  or  property.    In  the  latter  case, 
irhen  no  other  negligence  is  proved,  the  injury  must  be  ''by  reason  of  the 
oeghct "  to  rinff  a  bell  or  sound  a  whistle,  and  the  proof  must  show  that  it 
wu  the  probabfo  result  of  the  omission.    Bockford,  etc.,  R.  R.  Co.  «.  Linn, 
^  OL  109.     In  an  action  against  a  railroad  company  to  recover  the  value  of 
ttoek  killed,  it  is  no  evidenoe  of  negligence  that  the  rate  of  speed  was  not 
Blackened  nor  the  whistle  sounded  when  it  appears  that  such  efEorts  would  ' 
ha?e  been  under  the  circumstances  unavailing  to  prevent  the  injury.  Flattes 
V.  Chicago,  etc.,  R  R.  Co.,  aS  Iowa,  191.    Quincy,  etc.,  R.  R.  Co.  v.  Well- 
Iwener,  72  HI.  60. 

The  Deflect  of  the  engineer  of  a  locomotive  of  a  railroad  train  to  sound  its 
whistle  or  ring  its  bell  on  nearing  a  street  crossing  does  not  relieve  a  travel- 
ler on  the  street  from  the  necessity  of  taking  ordinary  precautions  for  his 
M/ety.  Before  attempting  to  cross  the  railroi^  track  he  is  bound  to  use  his 
flenses  in  order  to  avoid  any  possible  accident  from  an  approaching  train. 
Railroad  Co.  v.  Houston,  5  Otto  (U.  8.)  697. 

The  plaintiil,  a  deaf  man,  being  about  to  cross  a  railroad  track  in  a 
boggy,  saw  the  smoke  of  what  he  took  to  be  a  moving  train  east  of  him.  He 
crtissedy  droTe  eastward  a  distance  of  220  feet  along  a  road  which  ran  paral- 
lel with  the  railroad  track,  and  within  a  few  feet  of  it,  turned  and  drove 
back  the  same  way  he  had  come,  attempting  to  recross  the  track  at  the  same 
pisce.     He  never  looked  to  the  east  to  ascertain  the  direction  in  which  the 


train  was  moving,  but  assumed  that  it  was  moving  away  from  him.  The 
view  to  the  east  was  unobstructed  for  more  than  half  a  mile.  When  in  the 
act  of  recroesing  the  track,  he  was  looking  back  over  his  shoulder  to  the 
southward.  In  this  position  he  was  struck  and  injured  by  the  train  coming 
from  the  eaet.  It  was  hdd,  that  the  accident  was  the  result  of  his  own  negli- 
gence, and  the  railroad  company  was,  therefore,  not  liable;  and  that  under 
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the  circumstance  it  was  immaterial  whether  the  proper  signals  for  the  cross- 
ing were  fflven  or  not.    Purl  v,  &t.  Louis,  etc.,  R.  R.  Co.,  72  Mo.  168. 

See  ^tchison,  etc.,  R.  R.  Co.  f>,  Morgan,  13  Am.  &  Eng.  R.  R.  Gas.  499. 

Use  of  Tracks — Duty  of  Engineeft — While  a  railway  company  has  the  right 
to  use  its  own  track,  and  while  its  engineer  ordinarily,  when  his  train  is  in 
motion,  seeing  persons  near  the  track  ahead  of  him,  has  the  ri^ht  to  presume 
that  they  will  keep  out  of  the  way,  yet,  when  the  train  is  moving  in  a  town, 
great  watchfulness  on  the  part  of  the  company's  servants  is  required.  It  is 
then  the  duty  of  the  engineer,  before  starting  his  engine  across  a  street,  not 
only  to  give  timely  warning  of  his  intention  to  start,  but  to  look  ahead  and 
see  that  his  train  is  not  likely  to  hurt  persons  who  are  passing.  Texas  Pac. 
R.  R.  Co. «.  Lowry,  61  Tex.  149. 

In  a  suit  for  dama^,  chared  to  have  been  sustained  by  the  negligence  of 
a  railway  company  m  running  its  cars  across  a  public  street,  from  which 

Slaintiff's  arm  was  broken  and  great  pain  inflictea,  the  court  was  asked  by 
efendant  to  charge  the  jury :  '*  That  defendant  had  the  ri^ht  to  use  its  own 
track,  and  its  servants  managing  its  train  would  have  the  right  to  presume, 
if  its  track  was  clear,  that  it  would  remain  so ;  and  if  its  servants  saw  plain- 
tiff driving  his  team  toward  the  crossing  over  its  track,  they  had  the  right  to 
act  on  the  presumption  that  he  would  not  drive  his  team  on  to  its  track,  or  in 
contact  with  its  train,  or  in  dangerous  proximity  to  it;  and  if  you  believe 
from  the  evidence  that  plaintiff  was  not  on  the  track  that  defendant's  engine 
occupied,  and  that  his  mjury,  if  any,  was  occasioned  by  his' driving  his  team 
up  to  or  against  defendant's  train,  by  reason  of  which  his  horses,  or  one  of 
tnem,  took  friffht  and  ran  off,  and  occasioned  such  injury,  then  your  verdict 
should  be  for  tbe  defendant."  Eeld,  that  there  was  no  error  in  refusing  the 
charge,  the  evidence  showing  that  the  engineer  running  the  train  was  in  the 
particular  case  guilty  of  negligence.  Texas  Pac.  R.  R.  Co.  v.  Lowry,  61 
Tex.  149. 

Negligence— Measure  of  Damages. — ^When  a  bodily  injury  was  sustained 
in  consequence  of  the  negligence  of  a  railway  company,  which  injury  was  of 
a  permanent  character,  inflicting  great  bodily  pain  when  it  was  received,  and 
for  a  long  time  afterwards,  it  was  held  that  a  verdict  for  $2000  was  not  so 
excessive  as  to  require  areversaL  Texas  Pac.  R  R.  Co.  v.  Lowry,  61  Tex.  149* 
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V. 

Bakbel. 

(47  Ifew  Jen&y  Lamo  B^porUy  144.) 

Where  a  railroad  company  has  created  extra  danger  it  is  bound  to  use  ex- 
tra precautions;  and  if  the  track  is  put  in  a  position  where  the  trains,  when 
close  to  their  transit  over  a  public  street  or  road,  cannot  be  seen,  that  is  an 
extra  danger  callinp^  for  more  than  ordinary  cautionary  signals. 

It  was  not  error  m  the  court,  in  such  a  case,  to  refuse  to  charge  that  under 
the  circumstances  the  company  had  discharged  its  whole  duty  to  those  of 
the  public  who  had  occasion  to  use  the  track  at  that  place,  by  merely  ring- 
ing  the  bell  at  the  crossing. 

where  a  traveller  was  crossing,  in  a  wagon,  the  tracks  of  a  railroad  in  a 
place  of  extra  danger,  and  the  flagman  did  not  notify  him  of  the  coming  of 
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• 

iha  train  until  after  he  had  begun  to  cross  the  tracks,  and  the  traveller  then 
misunderstood  the  warning  and  went  forward  when  he  ouffht  to  have  re- 
treated,— hddy  that  such  misunderstanding  idiould  not,  under  the  circum- 
etances,  be  imputed  to  him  as  negligence. 

Ebbob  to  Passaic  Circuit  Conrt. 
CorUa/ndt  Pa/rher  for  the  plaintiff  in  error, 
J,  W.  Origga  for  the  defendant  in  error. 

The  Chakoellob. — ^This  suit  was  brought  by  Samuel  Bandel  to 
recover  damages  from  the  railroad  company  for  injuries  received 
by  him  while  crossing  the  track  of  its  railroad  wnere  it  crosses 
Straight  street,  in  the  city  of  Paterson.  The  injuries  arose 
from    a    collision    of  a  locomotive  engine,  drawing  rAcra. 

a  train  of  cars  belonging  to  the  company,  with  Bandel's  wagon, 
in  which  he  was  riding.  The  company  insists  that  the  court 
at  the  trial  ought  to  have  given  judgment  of  non-suit  when 
the  plaintiff  rested,  because,  as  it  insists,  the  evidence  showed  con- 
tributory negligence  on  the  part  of  the  latter.  The  proof  was 
that  just  be^re  Handel  reached  the  track  (of  which  tnere  were 
several)  he  looked  and  saw  that  there  was  no  flagman  out.  He 
then  brought  his  horse,  which  was  on  a  trot,  to  a  walk,  and  just 
before  going  upon  the  tracks  both  looked  and  listened  to  ascertain 
whether  there  would  be  danger  in  crossing.  He  looked  both  up 
and  down  the  railroad,  but  saw  nothing  moving.  It  was  not  until 
he  got  upon  the  track  that  the  flagman,  whose  station  was  on  the 
opposite  side  of  the  tracks  from  that  from  which  Bandel  came, 
made  his  appearance.  He  came  out  of  -his  house  with  his  flag 
rolled  up,  ana  moved  so  slowly,  unfurling  it  as  he  walked,  that 
Handel  thought  he  was  getting  ready  to  give  warning  for  a  switch- 
ing train.  Before  the  flagman  got  his  flag  unfurled,  he  cried  out 
to  the  plaintiff  to  warn  him  of  the  approaching  train,  but  it  was  too 
late.  It  is  quite  clear  that  upon  this  evidence  there  was  no  war- 
rant for  a  judgment  of  non-suit  on  the  ground  of  contributory 
negligence. 

Error  is  assi^ed  also  upon  the  refusal  of  the  judge  to  charge,  as 
requested  by  the  company's  counsel,  that  there  was  no  proof  that 
the  company  was  in  default  as  to  giving  signals  The  g^„^^^^^^  q, 
judge  submitted  it  to  the  jury  to  say  whether  the  mere  wu.  as  a 
ringing  of  the  bell  at  the  crossing  where  there  were  so 
many  other  noises  and  where  the  difficulty  of  seeing  approaching 
trains  was  so  great,  was  adequate  warning  on  the  part  of  the  com- 
pany. There  was  no  en*Or  in  the  refusal  to  charge  that  under  the 
circumstances  the  company  had  discharged  its  whole  duty  to  those 
of  the  public  who  haa  occasion  to  cross  the  track  at  that  place, 
merely  by  ringing  the  bell.  The  rule  on  the  subject  is  laid  down 
in  Pennsylvania  R.  R.  Oo.  v,  Matthews,  7  Vroom,  531,  that  where 
a  railroad  company  has  created  extra  danger  it  is  bound  to  use 
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extra  precautions.  And,  it  is  added,  that  if  the  track  is  put  in  a 
position  where  the  trains,  when  close  to  their  transit  over  a  public 
street  or  road,  cannot  be  seen,  that  is  an  extra  danger  calling  for 
more  than  the  ordinary  cautionary  signals. 

Nor  was  there  error  in  the  charge  that  it  was  the  duty  of  the 
flagman  to  notify  the  traveller  before  he  began  to  cross 
TO  MisuxDBB.  thc  tracks,  and  that  if  led  by  the  absence  of  the  flag- 
man and  the  fact  that  he  perceived  no  danger,  the 
traveller  drove  upon  the  tracks,  and  after  he  got  there  the  flagman 
appeared  and  warned  him,  but  he  misunderstood  the  warning,  the 
fact  that  he  so  misunderstood  it  and  went  forward  when  he  ought 
to  have  retreated,  would  not,  under  the  circumstances,  be  attribut- 
able to  him  as  negligence. 

The  judgment  should  be  afl&rmed. 

Extra  Precautions  Necessary  at  Very  Dangerous  Crossings. — See  Peck  ti. 
Michigan  Central  R.  R.  Co.,  19  Am.  &  Enj?.  R.  R  Cas.  257,  and  note. 
Loucks  «.  Chicago,  etc.,  R.  R  Co.,  lb.  805;  Philadelphia,  etc.,  R.  R  Ccc. 
Carr,  and  note,  6  n>.  185. 
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V. 

Self. 

(Adwmee  Com,  Texas.    1885.) 

Where  a  railroad  company  blocks  a  highway  crossing  by  allowing  its  trsins 
to  remain  an  unreasonable  length  of  time  standing  across  it,  it  la  liabte  in 
damages  to  any  traveller  on  the  highway  thereby  injured. 

What  is  a  reasonable  time  for  a  railroad  to  blockade  a  public 
highway  with  its  train  is  a  question  of  fact  for  the  jury.  The 
bmnlen  is  upon  the  railroad  to  show  that  the  obstructioii  was  rea- 
sonable and  necessary,  and  could  not  have  been  avoided  by  reason- 
able care,  when  the  time  is  longer  than  was  necessary  to  cross  the 
highway. 

To  render  a  corporation  liable  for  exemplary  damages  it  miist 
be  shown  tiiat  it,  or  the  officers  by  whom  it  is  controlled  and  rep- 
resented, have  been  guilt^r  of  some  fraud,  malice,  gross  negligence 
or  oppression.  If  the  injury  be  caused  by  a  servant,  the  corpora 
tion  is  not  liable  for  exemnlary  damages  for  the  unauthorized  acts 
of  the  servant,  unless  ratined  or  accepted  by  the  corporatioD. 

Appeal  from  Kaufiman  county. 

ArCirews  <&  Leahe  for  appellant. 

Ko  appearance  for  appellee. 
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WiLLsoN,  J. — Appellee  sued  appellant  to  recover  damages  for 
wrongfully  and  maiicioTisly  obstructing  a  public  highway  or  street, 
where  the  same  crossed  the  railroad,  oy  stopping  a  train  of  cars 
thereat,  whereby  appellee  and  his  family,  togetner  with  two  factb. 
wagons,  teams  and  arivers  in  his  employ,  were  detained  and  pre- 
vented from  crossing  said  railroad  upon  said  public  highway,  or 
street,  for  the  space  of  one-half  hour.  He  claimed  actual  dam- 
^  as  follows :  jDetention  and  loss  of  time,  $10  ;  injury  to  one  of 
his  children  by  exposure  to  the  inclemency  of  the  weather  during 
8nch  detention,  $40;  injury  to  his  wife  from  said  cause,  $20; 
doctor's  bill  and  expenses  growing  out  of  sickness,  $30;  aggre- 
gating $100.  He  also  claimed  exemplary  damages  in  the  sum  of 
flOO. 

In  Justice's  Court,  in  which  the  suit  was  instituted,  he  recovered 
a  judgment  for  $15  and  costs.  On  appeal  to  the  County  Court  by 
appelhnt,  upon  a  trial  de  novo,  he  recovered  judgment  for  $5 
actual  and  $95  exemplary  damages,  and  costs.  He  remitted  his 
tetnal  damages  except  the  sum  of  60  cents. 

With  reference  to  appellee's  right  to  recover  actual  damages  the 
court  charged  the  jury  as  follows :  "  Eailway  corporations  have  the 
kgal  ri^ht  to  construct  and  operate  their  line  of  railroad  across 
any  public  highwaj,  or  street,  but  they  are  required  to  run  and 
operate  their  road  in  such  manner  as  not  to  unneces-  OBSTRucnoif  ov 
sarily  impair  the  usefulness  of  such  highway  or  street 
as  a  public  thoroughfare ;  and  if  you  believe  from  all 
the  evidence  before  you^  that  defendant  left  its  train  of  cars 
standing  on  its  road  across  a  public  highway  for  an  unreasonable 
length  of  time,  and  that  plaintifiPs  wagons  and  teams  and  family 
were  unreasonably  delayed  by  said  act  of  defendant,  the  plaintin 
would  be  entitled  to  recover,''  etc. 

We  believe  this  charge  states  the  rule  of  law  ^veming  in  such 
cases  correctly.    Where  a  railroad  company  has  been  permitted  to 
lay  its  track  along,  or  across  a  highway,  it  is  bound  to  the  use  of 
every  reasonable  precaution  to  prevent  injury  to  those  passing 
along  the  highway,  or  crossing  its  track  which  is  laid  across  the 
same,  and  iiit  fails  to  exercise  a  proper  degree  of  care — not  only 
such  as  is  provided  by  statute,  but  also  such  as  is  rendered  neces- 
sary by  the  character  of  the  obstruction  and  its  location,  having 
refereooe  to  a  like  reasonable  exercise  of  care  on  the  part  of  those 
approaching  the  obstruction— it  beconies  a  nuisance  to  the  extent 
of  injury  to  individual  rights,  and  renders  the  company  liable  in 
damages."    Wood  on  Nuisances,  sec.  303 ;  Pierce  on  Kailroads, 
pp.  242,  243 ;  Angell  on  Highways,  sees.  237  et  seq.;  1  Thomp- 
son on  Neg.,  p.  357,  sec.  22. 

The  jury  were  further  properly  instructed  that  "what  would  be 
a  reasonable  time  for  a  railroad  company  to  blockade  a  public 
highway  with  its  train  was  a  question  of  fact  for  their  determina- 
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tion  from  the  eyidence.^'  In  thifi  case  there  was  no  evidence 
showins;  the  canse  of  the  stopping:  of  appellant's  train  across  the 
highway,  and  in  the  absence  o^  t^timony  showing  a  necessity  for 
such  stoppage,  the  jury  were  warranted,  we  think,  in  finding  that 
it' was  for  an  unreasonable  lenc^th  of  time.  Prima  facie  appellant 
had  no  right  to  obstruct  the  nighway  lon^r  than  was  necessary 
f ot*  the  transit  across  it  of  its  train,  and  if  it  obstructed  it  for  a 
longer  time  the  burden  would  devolve  upon  it  to  show  that  such 
obstruction  was  necessary  and  reasonable,  and  could  not  have  been 
avoided  by  the  use  of  reasonable  care.  1  Thorn,  on  Neg.,  p.  357, 
sec.  22. 

n.  But  while  we  hold  that  appellee  was  entitled  in  law  to  re- 
cover special  actual  damages,  still  he  cannot  be  awarded  any  dam- 
ages wnich  he  does  not  prove.    The  only  special  damage  which  he 
proved  was  the  loss  of  time  of  the  wafi^ons,  teams  and 

ORLT        proved    -S.  ji»i.  x»  fin  'J 

DAKAOBs  Bx-  dnvcrs,  and  of  his  own  time.  There  was  evidence 
ooTBKABLB.  ^^^  flomc  timc  af tcr  the  occurrence  his  wife  and  one  of 
his  children  were  sick,  but  it  was  not  shown  that  their  sickness  was 
the  result  of  the  wrong  complained  of.  There  is  no  evidence  that 
he  paid  any  phyBician^s  bills  or  iDcorred  any  other  expense,  and 
yet  the  court  instructed  the  I'ury  that  if  they  believed  plaintifPs 
wife  and  child  were  made  sick  by  being  detaiped  by  defendant's 
train  across  the  road,  he  would  be  entitled  to  recover  for  any 
amount  he  had  to  pay  out  to  physicians,  and  for  his  labor  in  re- 
storing them  to  health.  It  was  error  to  give  such  a  charge,  be- 
cause there  was  no  evidence  to  authorize  it.  A  charge  should  be 
confined  not  only  to  the  allegations  in  the  pleading,  but  to  the 
evidence  adducea.    W.  &  W.  Con.  Bep.,  sees.  297,  897. 

In  this  case,  however,  this  error  in  the  charge  would  not  war- 
rant a  reversal  of  the  judgment,  as  the  plaintin  remitted  all  the 
actual  damages  awarded  him  except  the  sum  of  60  cents,  and  the 
evidence  showed  that  he  was  entitled  to  recover  that  amount  for 
loss  of  time.  We  have  only  adverted  to  this  error  in  the  charge  in 
view  of  another  trial  of  the  cause.  To  entitle  appellee  to  recover 
for  the  sickness  of  his  wife,  or  child,  it,  would  be  incumbent  on 
him  to  prove  that  such  sickness  was  occasioned  proximately  by  the 
wrongful  act  of  the  defendant,  and  the  amount  of  the  damages 
thus  sustained. 

III.  Upon  the  question  of  exemplary  damages  the  court 
instructed  the  jury  in  substance,  that  if  defendant  left  its 
taiipi^RY  ^^  train  across  the  highway  for  an  unreasonable  length 
oBSTRDcnNo  of  tlmc,  by  which  plaintiff  was  injured,  and  that  said 
xKo™  ^"^^'  obstruction  was  wilful,  intentional  and  without  any 
excuse,  plaintiflE  would  be  entitled  to  recover  exemplary  damages. 
This  is  tne  rule  of  law  recognized  in  several  of  the  States.  In  those 
States  the  doctrine  applicable  to  the  relations  of  master  and  ser- 
vant and  principal  and  agent  is  not  considered  in  determining  the 
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liability  of  a  corporation  for  exemplary  damaces,  bnt  corporations 
are  held  liable  for  sucli  damages  in  all  cases  wnere  nataral  persons 
acting  for  themselves  wonld  be  liable  to  snch  damages.  1  Sutherland 
on  Dam.  755.  In  oar  judgment  this  rule  is  founded  in  reason 
and  justice,  and  were  it  an  open  question  in  this  State  we  would 
be  disposed  to  adopt  it.  But  the  law  has  been  otherwise  settled 
here.  To  render  a  corporation  liable  in  this  State  for  exemplaiy 
damages  it  must  be  shown  that  the  corporation,  or  the  officers  by 
whom  it  is  controlled  and  represented,  have  been  ffuilty  of  some 
fraud,  malice,  gross  negligence  or  oppression.  Ana  when  the  in- 
jury is  caused  by  a  servant  of  the  corporation,  the  corporation  is 
not  liable  for  eximplarv  dama^  for  the  unanthorize/ malicious 
acts  of  the  servants  unless  ratified  or  accepted  by  the  corporation. 
Hays  V.  Bailroad  Co.,  46  Texas,  272 ;  Bailroad  Co.  v.  Donahoe,  56 
Texas  162 ;  s.  c,  9  Am.  &  Eng.  E.  R.  Cas.  287. 

Such  being  the  rule  of  law  in  this  State,  the  charge  of  the  court 
was  erroneous  in  not  applying  it  to  the  evidence  in  this  case. 

Under  this  rule,  before  the  plaintiff  would  be  entitled  to  recover 
exemplary  damages  he  would  have  to  prove,  not  only  that  the  ob- 
struction compMned  of  was  wilful  and  intentional,  but  that  it  was 
caused  through  the  fraud,  malice,  gross  negligence  or  oppression 
of  the  defendant,  or  one  or  more  of  its  officers ;  or  that  it  author- 
ized the  same,  or  that  it  ratified,  accepted,  or  approved  the  act  of 
its  servants  in  the  premises. 

Because  the  court  erred  in  its  charge  as  to  exemplary  damages, 
and  because  the  evidence,  in  our  opinion,  does  not  warrant  the 
verdict  and  iudgment  for  exemplary  damages,  the  judgment  is  re- 
versed and  tne  cause  remanded. 

Reversed  and  remanded. 


Stbaousb,  BmoHAMTON  AND  Kew  York  B.  B.  Oo. 

V. 

ToLMAN,  Adm'x. . 

(98  Nmo  York  BeporU^  108.) 

In  an  action  for  negligence  causing  death,  the  burden  of  establishing 
affirmatively  freedom  from  contributory  negligence  is  upon  the  plaintiff;  and 
while,  although  there  were  no  eye-witnesses  of  the  accident,  and  although 
its  precise  cause  and  manner  of  occurrence  are  unknown,  absence  of  contrib- 
utory negligence  may  be  established,  sufficiently  to  make  it  a  question  of 
fact  for  the  jury,  by  proof  of  such  facts  and  surrounding  circumstances  as 
reasonably  indicate  or  tend  to  establish  that  the  accident  might  have  occurred 
without  negligence  on  the  part  of  the  deceased;  vet  if  the  facts  and  cir- 
cumstances, coupled  with  the  occurrence  of  the  accident,  do  not  indicate  or 


314  SYRAGU8B,  ETC.,  R.  B.   00.  V.  TOLMAN. 

tend  to  egtabliflh  the  existence  of  some  cause  or  occasion  therefor  whicL » 
consistent  with  proper  care  and  prudence,  the  inference  of  negligence  is  the 
only  one  to  be  drawn,  and  defendant  is  entitled  to  a  nonsuit. 

T.,  plaintifTs  intestate,  was  killed  at  a  crossing  on  defendant's  road.  The 
road  crossed  the  track  at  an  acute  angle.  There  was  no  obstacle  to  prevent 
seeinff  an  approaching  train  for  more  than  half  a  mile  from  the  crossiog.  T» 
was  driying  a  gentle  horse,  and  the  condition  of  the  road  was  such  ss  to  pre- 
yent  fast  driying.  The  night  was  dark  and  misty,  but  it  appeared  by  plain- 
tiffs own  witnesses  that  the  head-light  of  the  engine  could  haye  been  seen 
at  a  distance  much  more  than  sufficient  to  haye  giyen  him  warning,  and  had 
he  been  looking,  to  haye  enabled  him  to  escape  injury.  Bdd^  i&X  the  evi- 
dence was  insufficient  to  make  the  question  of  contributory  n^ligeflce  one 
of  fact;  and  that  a  refusal  to  nonsuit  was  error. 

Thb  facts  are  sufficiently  stated  in  the  opinion. 
Zauis  Marshall  for  appellant. 
T.  K.  FvUet  for  respondent. 

FmoH,  J. — A  careful  examination  of  the  testimony  giyen  upon 
the  trial,  leads  us  to  the  conclusion  that  upon  the  issue  of  defend* 
ant's  negligence  there  was,  perhaps,  a  question  of  fact  for  the  jaij. 
^^  While  the  proof  wa§  extremely  weak  and  its  decided 

nMuonrcBFOB  pi*eponderance  was  against  the  plaintiff,  it  is  difficult  to 
'^^'  say  that  there  was  none.    It  is  not  in  the  least  doubtful 

that  somewhere  between  the  whistle  post  and  the  Jamesville  croes- 
ing  the  bell  of  the  engine  was  rung  and  the  whistle  sounded. 
That  fact  is  established  not  merely  by  the  evidence  of  the  three 
persons  on  the  engine  who  testify  that  they  gave  the  signale, 
but  by  passengers  on  the  train  who  heard  them,  one  of  whom  was 
a  witness  for  the  plaintifE,  and  by  two  other  persons  who  resided 
near  the  crossing.  The  fact  is  further  ana  very  condnsiTdr 
corroborated  by  tne  circumstance  that  every  one  of  the  plaintiffs 
witnesses  heard  either  the  whistle,  or  the  bell,  or  both.  Bat 
the  question  when  these  signals  were  given;  whether  at  the 
whistle  post  or  at  the  crossing;  whether  before  the  accident  or 
only  at  the  moment  of  its  occurrence,  is  leffopen  to  a  possibility 
of  doubt,  and  it  may  be,  cannot  be  determined  as  matter  of  law. 
The  whistle  post  was  distant  from  the  crossing  about  a  quarter 
of  a  mile,  ana  as  the  train  was  running  not  less  than  thirty  miles 
an  hour  it  took  but  thirty  seconds  to  run  from  the  signal  point  to 
the  crossing,  and  the  conflicting  theories  depend  upon  what  oc- 
curred within  that  brief  interval.  Several  witnesses  for  the  plain- 
tiff testify  that  the  sounding  of  the  whistle  and  the  application 
of  the  air-brake,  which  last  confessedly  occurred  at  the  moment 
of  the  accident,  were  cotemporaneous  at  the  same  instant,  and 
without  appreciable  interval.  While  this  evidence  was  largely 
matter  of  judgment,  and  extremely  open  to  error  or  mistake,  we 
cannot  reject  it  wholly,  and  it  is  possible  that  it  brought  the  issue 
within  the  province  of  the  jury. 

But  upon  the  question  of  contributory  negligence  we  disagree 
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with  the  General  Term.    The  burden  was  upon  the  plaintiff  of 
6howin|  affirmatively,  either  by  direct  evidence  or  the  fbmsdom  fbox 
drift  of  snrroanding  circnmstances,  that  the  deceased  SSguobSob^^ 
was  himself  without  fault,  and  approached  the  ci^ossing  ^"  BBgHoww. 
with  prudence  and  care,  and  with  senses  alert  to  the  possibility  of 
approaching  danger.    He  must  look  and  listen,  and  is  excusable 
for  the  omission  only  when  the  circumstances  show  that  both  pre- 
caations  were  impossible  or  unavailing.     There  is  no  evidence, 
direct  or  inferential,  of  the  exercise  of  such  care  and  prudence  by 
the  deceased.    He  was  familiar  with  the  locality,  and  had  often 
passed  the  crossing.     The  highway  which  he  travelled  from  Syra- 
cuse approached  the  rails  at  a  very  acute  angle,  and  for  a  thousand 
feet  from  such  crossing  gave  an  unobstructed  view  of  the  railroad. 
At  the  crossing,  the  track  could  be  seen  to  the  north  for  a  distance 
of  twenty-seven  hundred  feet,  no  obstacle  intervening  to  bar  the 
line  of  vision.    The  deceased  left  Syracuse  after  having  indulged 
toBome  extent  in  the  use  of  intoxicating  liquor.     One  witness  rode 
with  him  to  the  toll-gate  and  there  left  him,  describing  him  as  silent 
and  doll.    Some  evidence  indica];es  that  he  was  awake  at  that 
point,  but  one  of  the  men  on  the  engine  swears  that  as  deceased 
approached  the  crossing  his  head  was  bent  back  upon  some  object 
behind  him  in  the  sleigh.     This  witness,  it  is  said,  was  impeached 
by  proof  of  contradictory  statements.    But,  excluding  his  evidence, 
it^  remains  apparent  that  the  deceased,  if  awake  and  exercising 
his  senses  and  the  caution  demanded  by  his  situation,  could  have 
fieenand  might  have  avoided  the  train,  unless  the  night  was  so  dark 
that  he  coald  not  see,  and  of  such  character  and  surroundings  that 
the  noise  of  an  approaching  train  could  not  be  heard.     The  burden 
of  establishing  affirmative^  freedom  from  contributory  negligence 
Quiy  be  successfully  borne,  though  there  were  no  eye-witnesses 
of  the  accident,  and  even  although  its  precise  cause  .and  maimer 
of  occurrence  are  unknown.     If^in  such  case,  the  surrounding 
^kctsand  circumstances  reasonably  indicate  or  tend  to  establish  that 
the  accident   might'  have  occurred  without  negligence   of  the 
deceased,  that  inference  becomes  possible,  in  addition  to  that  which 
involves  a  careless  or  wilful  disregard  of  personal  safety,  and  so 
a  question  of  fact  may  arise  to  be  solved  by  a  jury  and  inquire  a 
choice  between  possible,  but  divergent,  inferences.     If,  on   the 
other  hand,  those  facts  and  circumstances,  coupled  with  the  occur- 
rence of  the  accident,  do  not  indicate  or  tend  to  establish  the  exist- 
ence of  some  cause  or  occasion  of  the  latter  which  is  consistent 
with  the  exercise  of  proper  prudence  and  care,  then  the  inference 
of  n^ligence  is  the  onnr  one  left  to  be  drawn,  and  the  burden 
resting  upon  the  plaintiff  is  not  successfully  borne,  and  a  nonsuit 
for  that  reason  becomes  inevitable. 

In  the  present  case,  except  for  the  darkness  of  the  night,  there 
was  no  oDstade  to  the  vision  of  the  deceased  for  a  long  distance 
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from  the  crossing.  IS'eitlier  houses,  nor  trees,  nor  ineqnalities  of 
the  land  were  obstacles  to  his  sight  for  a  distance  from  the  crossing 
toward  the  approaching  ti-ain  of  more  than  half  a  mile.  His  horse 
appears  to  have  been  quiet  and  kind,  and  susceptibleof  easy  control. 
The  approach  to  the  crossing  was  aaite  bare  of  snow,  naturally 
compelling  a  moderate  speed  of  the  sleigh.  Unless,  therefore,  the 
facts  disclose  that  the  darkness  and  the  mist  were  sach  as  to  make 
it  impossible  to  see  the  head-h'ght  of  the  engine  at  a  distance  ade- 
quate for  sufficient  warning,  it  is  a  necessary  inference  that  the 
deceased  did  not  look,  and  that  his  death  was  the  result  of  a  blind 
or  reckless  movement  upon  the  track,  which  ordinary  care  would 
have  surely  prevented.  The  very  darkness  made  more  necessary 
the  duty  of  watchfulness,  and  if  the  deceased  could  have  seen  the 
lights  of  the  train  in  season  for  safety  the  accident  itself  demon- 
strates that  he  did  not  look,  or  that  if  he  did,  he  ventured  upon  a 
hazardous  effort  to  cross  in  spite  of  the  danger.  "Now  the  evidence 
establishes,  without  the  least  contradiction,  that  to  one  approaching 
the  crossing  and  looking  to  the  west  along  the  railroad,  the  head- 
light of  the  engine  and  the  lights  of  the  cars  were  visible  for  a 
distance  great  enough  to  give  adequate  warning.  One  of  the 
plaintiff's  own  witnesses,  upon  the  aconracy  of  whose  observation 
and  the  truth  of  whose  statement  the  plaintiff  depended  as  showing 
that  the  train  was  at  the  crossing  when  the  whistle  sounded,  clearly 
establishes  the  fact.  He  lived  south  and  east  of  the  crossing,  at  a 
distance  of  one  thousand  and  forty  feet  therefrom.  He  sat  in  a 
west  room  of  his  house,  the  outlook  being  toward  the  crossing,  and 
his  line  of  vision  forming  an  acute  an^e  with  the  track  at  that 

})oint,  his  house  beingtliree  hundred  and  sixty-nine  feet  in  a  direct 
ine  from  the  rails.  He  sat  by  the  window,  and  hearing  a  whistle, 
looked  out,  shading  his  eyes  from  the  light  of  his  room,  and  saw 
the  lights  of  the  train,  and  was  able  to  locate  it  as  at  or  just  south 
of  the  crossing.  Another  of  plaintiff's  witnesses  came  to  the  depot 
soon  after  the  accident,  and  noticed  a  train  going  north,  and  saw  it 
near  the  water-tank.  He  added :  "  The  tmn  must  have  been 
sixty  to  eighty  rods  away  then,  I  should  think ;  there  was  no  dif- 
ficulty in  my  seeing  it  until  after  it  passed  the  bend  in  the  road ; 
there  was  nothing  in  the  character  of  the  atmosphere  that  ni^^ht 
which  prevented  my  seeing  the  train  sixty  rods.  I  saw  the  lights 
on  the  hind  end  of  it."  Still  another  of  plaintiff's  witnesses,  walk- 
ing upon  the  track  with  his  back  to  an  approaching  train,  neither 
looking  nor  listening,  and  giving  no  heed  to  the  possibility  of 
danger,  was  startled  by  seeing  the  glow  of  the  head-light  in  front 
of  liim  in  time  to  take  the  alarm  and  escape  the  danger.  He  thinks 
the  train  was  eight  or  ten  rods  oft  when  he  became  conscious  of 
the  light.  If  nie  saw  it  at  that  distance  shining  from  behind 
his  back,  it  is  not  at  all  doubtful  that,  looking  toward  the  head- 
light, it  would  have  been  visible  at  a  very  mucn  greater  distance. 
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All  the  rest  of  plaintiffs  witnesses,  however  they  emphasize  the 
darkness,  admit  their  ability  to  have  seen  lights  at  varying  dis- 
tances. The  lights  of  the  houses  as  the  train  left  the  city,  and  the 
lanterns  of  the  trainnaen  as  they  moved  abont  the  scene  of  the  acci- 
dent, were  all  visible.  On  the  part  of  the  defendant,  one  witness, 
passing  soon  after  the  accident,  could  see  the  lights  of  the  houses 
and  discern  the  fences  and  trees,  and  found  his  way  without  diffi- 
culty, though  his  liorse  was  blind.  Two  others,  one  stationed 
two  hundred  feet  and  the  other  about  four  hundred  feet  from  the 
crossing,  were  able,  through  their  windows  and  under  that  disad- 
vantage,  to  see  the  lights  of  the  cars  and  so  observe  the  passage  of 
the  train.  Other  witnesses  found  no  difficultv  in  goine  to  their 
homes,  and  noticed  that  objects  at  the  roadsiae  and  lights  in  the 
houses  were  visible  as  they  passed  alon^.  On  this  state  of  facts  it 
Is  impossible  to  doubt  that  aeceased  might  have  seen  the  approach- 
ing train  if  he  had  looked  for  it,  as  a  prudent  man  should.  The 
facts  leave  the  occurrence  explainable  as  to  its  cause  and  occasion, 
only  by  the  theory  of  negligence  on  the  part  of  deceased.  They 
indicate  no  way  in  which  the  accident  might  have  happened,  sug. 
gest  no  adequate  cause  which  could  or  might  have  operated,  which 
way  or  cause  showed  freedom  from  fault  on  the  part  of  deceased, 
and  could  have  produced  the  result  in  spite  of  his  care  and 
prudence.  The  evidence  leaves  no  rational  ground  for  any  other 
mference  than  one  of  neglect  and  want  of  care. 

The  judgment  should  he  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concur,  except  Buger,  Oh.  J.,  not  sitting,  and  Danf  orth,  J., 
absent. 

Judgment  reversed. 

Burden  of  Proving  Freodom  from  Contributory  Negligencoa — See  Head- 
ing, etc.,  R.  R.  Co.  V.  Ritchie,  19  Am.  &  Eng.  R.  R.  Cas.  267;  Toledo,  etc., 
R.  R.  Co.  e.  BraDgan,  Ibid.  680,  and  note. 


Mynning 

V. 

Detboif,  Lapsing  and  Kobthebn  B.  B.  Go. 

(Advance  Oasdj  Michigan.    JaiMUvry  20,  1886.) 

Where  the  case  upon  the  facts  is  not  free  from  doubt,  the  court  should 
submit  the  question  of  negligence  to  'the  jury. 

Neglieence  is  not  to  be  presumed,  but  must  be  affirmatiyely  proved  bjr  the 
party  aUeging  it,  in  the  manner  pleaded ;  and  the  burden  of  proof  is  on 
plaintiff  to  show  that  defendant  was  entirely  responsible  for  the  injury  com- 
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plained  of  by  reason  of  the  neglect  pleaded,  and  that  the  party  injured  did 
aot  contribute  towards  it. 

The  railroad  track  is  a  warning  of  danger  to  those  who  go  upon  it,  and 
persons  about  to  cross  it  are  bound  to  recognize  the  danger,  and  make  use 
of  the  sense  of  hearing  as  well  as  sight;  and  if  either  cannot  be  rendered 
available,  the  obligation  to  use  the  other  is  the  stronger,  to  ascertain  before 
attempting  to  cross  it  whether  a  train  is  in  dangerous  proximity ;  and  if  they 
neglect  to  do  this,  but  venture  blindly  or  carelessly  upon  the  track,  without 
■any  effort  to  ascertain  whether  a  train  is  approaching,  it  must  be  at  their 
own  risk.     Such  conduct  is  of  itself  negligence. 

This  rule  may  apply  to  a  side  track  crossing  a  street,  as  well  as  to  the 
main  track. 

The  doctrine  of  comparative  negligence  is  not  recognized  in  Michigan, 
and  cannot  be  applied  to  the  case  of  a  party  injured  while  crossing  the 
track. 

The  damages  in  an  action  for  death  caused  by  negligence  include  only 
such  damages  as  may  be  recompensed  by  pecuniary  compensation,  not  ex- 
•ceeding  the  statutory  amount ;  and  mental  sufferings  and  injured  feelings, 
or  any  other  injuries  which  are  not  susceptible  of  being  compensated  by  a 
money  consideration  to  those  who  are  entitled  to  the  benefit  of  the  statute, 
are  not  to  be  considered  by  the  jury  in  estimating  the  damages  to  be  al- 
lowed. 

'    EsBOs  to  Mecosta. 

Andrew  Sanson  and  W,  W.  Mitchd  for  plaintifi. 
PaJ/mer  dk  PaJ/mer  for  defendant  and  appelant. 

Sherwood,  J. — This  is  an  action  on  the  case,  brought  by  the 
plaintiff  against  the  defendant,  nnder  the  statute,  to  recover  dam- 
:ages  occasioned  by  the  death  of  Philip  A.  Mynning,  alleged  to  have 
been  caused  by  the  negligence  of  tne  de^ndant.  The  accident 
occurred  at  Big  Bapias,  on  the  thirtieth  day  of  October,  1882, 
about  seven  o'clock  in  the  evening.  The  party  killed  was  walking 
down  Baldwin  street,  in  the  city.  He  came  upon  the  railroad 
•crossing,  and  at  that  moment  was  struck  by  the  car  in  a  train  which 
was  backing  across  the  street  with  a  load  of  lumber,  and  was  in- 
stantly killed.  The  paiticular  acts  of  negligence  alleged,  and  which 
are  relied  on  to  charge  the  company,  consisted:  ^^ First,  in  the 
omission  to  ring  the  oell  or  sound  the  whistle  when  approaching 
and  crossing  the  said  street ;  second,  in  running  the  train  baek- 
faots.  ward  at  a  hi^h  and  dangerous  rate  oi  speed ;  third,  in 

not  having  any  head-liglit  upon  the  said  engine ;  and  fourth,  in 
not  having  any  light  at  or  upon  the  rear  end  of  the  train."  The 
deceased  left  surviving  him  a  widow  and  two  minor,  and  three 
adult,  children ;  and  the  declaration  alleges  that  by  reason  of  the 
•death  the  widow  and  minor  children  have  been  deprived  of  their 
means  of  support.  The  trial  was  had  in  the  Mecosta  circuit  in 
May,  1885,  ^nd  resulted  in  a  verdict  for  the  plaintiff  for  the  sum 
of  $5,000,  upon  which  judgment  was  duly  entered.  The  defend- 
ant brings  error.  The  record  contains  all  the  evidence  in  the  case. 
Ko  exceptions  were  taken  to  the  rulings  of  the  court  in  receiving 
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or  rejecting  testimony.    They  all  relate  to  the  charge  as  given  by 
the  conrt,  and  to  his  refusal  to  charge  as  requested. 

The  last  two  requests  of  the  de^ndant's  counsel  substantially 
ask  the  court  to  direct  a  verdict  for  the  defendant.  They  were 
both  refused,  and  we  think  properly  so.  The  case  upon  the  facts 
was  not  free  from  doubt,  and  the  court  did  right  in  submitting  it 
to  the  jury.  There  was  testimony  in  the  case  tending  to  show 
that  no  signals  were  given,  and  it  is  not  clear  that  the  injured 
party  did  not  look  and  listen  for  the  train.  The  night  was  dark 
and  stormy,  and  these  are  circumstances  which  must  be  considered 
in  passing  upon  the  evidence.  Besides  those  I  have  alluded  to,  all 
the  requests  of  defendant  were  substantially  given  by  the  court 
except  three,  and  these,  I  think,  the  defendant  was  entitled  to  have 
given  as  requested.  Some  portions  of  them  were  given  in  the 
charge,  but  m  such  a  disconnected  manner  as  to  seriously  impair 
the  force  to  which  they  were  entitled  before  the  jury.  They  are 
as  follows : 

"  (2^  That  negligence  is  not  to  be  presumed,  but  must  be  af- 
firmatively proven  by  the  party  alleging  it,  and  in  the  manner 
alleged  in  the  declaration  in  the  case ;  and  in  this  case  the  burden ' 
of  proof  is  upon  the  plaintiff  to  show  that  the  defendant  is  entirely 
responsible  for  the  injury  complained  of  by  reason  of  and  in  con- 
sequence of  the  neglect  charged  in  the  declaration,  and  that  the 
plaintiffs  intestate  did  not  contribute  towards  it." 

"  (7)  The  track  itself  is  a  warning  of  danger  to  those  who  go 
upon  it,  and  persons  about  to  cross  a  railroad  track  are  bound  to 
recognize  the  danger,  and  to  make  use  of  the  sense  of  hearing  as 
well  as  of  sight,  and  if  either  cannot  be  rendered  available  the  ob- 
ligation to  use  the  other  is  the  stronger,  to  ascertain  before  attempt- 
ing to  cross  it  whether  a  train  is  in  dangerous  proximity ;  and  if 
they  neglect  to  do  this,  but  venture  blindly  or  carelessly  upon  the 
track,  without  any  effort  to  ascertain  whether  a  train  is  approach- 
ing, it  must  be  at  their  own  risk.  Such  conduct  is  of  itself  negli- 
gence. 

•  "  (8)  The  doctrine  of  comparative  negligence  in  actions  of  this 
kind,  as  recognized  by  the  coui^ts  of  some  of  the  other  States,  is 
not  adopted  or  recognized  by  our  court,  and  therefore  cannot  be 
applied  to  this  case." 

These  requests  state  the  law  as  recognized  and  approved  by  this 
court,  and  the  refusal  togive  them  as  requested  was  error.  De- 
troit &  M.  R.  R.  Co.  V.  vkn  Steinbnrg,  17  Mich.  119 ;  Lake  Shore 
&  M.  S.  R.  R.  Co.  V.  Miller,  25  Mich.  274;  Michigan  Cent.  R.  R. 
Co.  V.  Coleman,  28  Mich.  447 ;  Haas  v.  Grand  Rapids  &  I.  R.  R. 
Co.,  47  Mich.  408 ;  s.  c,  11  N.  W.  Rep.  216 ;  Wood  v,  Detroit 
City  R.  R.  Co.,  52  Mich.  402 ;  s.  c,  *8  N.  W.  Rep.  124 ;  Pzolla 
V.  Michigan  Cent.  R.  R.  Co.,  20  K  W.  Rep.  71 ;  Palmer  v.  Detroit 
L.  &  N.  R.  R.  Co.,  56  Mich. ;  s.  c,  22  N.  W.  Rep.  88 ; 
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Hathaway  v.  Mich.  Cent.  R.  R  Co.,  51  Mich.  253 ;  s.  c,  16  N. 
W.  Rep.  634. 

The  eleventh  assignment  of  error  was  not  pressed  upon  the  ar- 
gument, and  need  not  be  farther  noticed. 

The  crossing  where  the  intestate  was  killed  was  upon  a  sidiiig 
of  defendant's  road,  extending  some  distance  from  the  main  track, 
to  a  lamber-milL  The  testimony  tended  to  show  that  this  siding 
siDB  nucK  A  was  nsed  more  or  less  every  day,  and  that  the  intestate 
SSr  -  »-  knew  that  fact,  and  was  f aiiliir' with  the  crowing,  a^d 
had  been  for  many  years,  passing  at  the  point  daily :  and  the  court, 
in  his  instruction  to  the  jury,  said  to  them :  ^^"Now,  gentleracD, 
we  have  heard  in  the  argument  on  the  law  in  this  case,  and  it  is 
the  law,  that  ordinarily  a  railroad  track  in  and  of  itself  is  a  sigo  of 
danger.  The  main  line  of  a  railroad  track  may  be  so  considered ; 
but  1  do  not  think,  gentlemen,  that  necessarily  a  side  track,  which 
is  only  occasionally  used,  is  of  itself  a  warning,  although  it  may 
be."  This,  we  think,  was  error,  and  not  in  accordance  with  the 
previous  rulings  of  this  court.  The  great  danger  arises  at  these 
crossings  in  the  difficulty  of  controlling  the  movements  of  a  train 
of  cars  propelled  by  steam ;  and  experience  shows  that  this  danger 
exists  in  the  use  of  sidings  as  well  as  upon  the  main  line,  and  the 
track  is  a  warning  in  the  one  case  as  well  as  in  the  other ;  and  or- 
dinary care  requires  notice  to  be  taken  of  all  signals  and  all  warn- 
ings, where  danger  may  be  reasonably  apprehended,  by  a  pereoo 
approaching  a  crossing. 

The  allusion  of  the  court  {o  the  composition  of  railroad  corpora- 
CHARon  AB  TO  tious,  aud  to  the  holders  of  stock  therein,  which  con- 
ST^'^SinSAT  stitutes  the  defendant's  tenth  assignment  of  error, 
SeKiSoS?"*  had  better  have  been  omitted.  It  was  susceptible  of 
misconstruction  to  the  prejudice  of  the  defendant  by  the  jury. 

The  defendant's  sixteenth  assignment  of  error  was  to  that  por- 
tion -of  the  charge  as  given,  reading  as  follows : 

"  If  you  should  find  for  the  plaintiff,  a  grave  question  arises, 
and  that  is  as  to  the  measni*e  of  carnages, — ^how  much  of  a  verdict 
should  you  give.  There  has  been  no  proof  which  could  apprise 
you  of  just  how  much  that  man's  labor  was  worth  to  his  family, 
and  his  association  to  his  family, — how  much  money  value  should 
dUaoiT*  fob  he  placed  upon  it.  The  expectancy  of  human  life,  as 
MUJiiQ  HTO-  ghown  by  the  table  which  tne  court  allowed,  makes  it 
somewhere  between  eighteen  and  nineteen  years ;  he  might  have 
been  reasonably  expected  to  have  lived  that  length  of  time.  We 
do  not  know  how  much  his  labor  was  worth  to  his  family,  or  his 
companionship,  or  his  care  over  these  minor  children, — one  of 
them  a  boy  about  fifteen  or  sixteen  and  the  other  about  two  years 
older.  And  the  wife  here, — it  is  not  shown  how  much  his  "com- 
panionship was  worth  to  her,  and  the  support  he  would  give  her 
and  the  rest  of  the  family, — the  two  boys.    It  does  not  appear  in 
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dollars  and  cents  how  much  there  was  received  every  day  or  week 
or  month  or  year ;  but  testimony  has  been  given  here  before  yon 
showing  what  kind  of  a  man  he  was ;  what  he  did  ;  what  he  had 
done ;  what  he  was  able  to  do ;  what  his  practice  was  as  to  taking 
care  of  his  family ;  what  he  had  been, — and  wlien  we  know  of  no 
way  of  jadging  of  the  future  but  by  the  past, — and  from  all  that 
t^timony  you  are  to  come  to  a  conclusion  how  much  that  man  was 
worth  in  the  manner  and  for  the  purposes  the  court  had  indicated. 
I  will  read  from  a  standard  authority  a  very  few  lines  :  '  For  the 
death  of  a  wife  the  husband  should  be  allowed  the  value  of  her 
services  and  companionship  estimated  in  a  pecuniary  sense.'  I 
read  that  so  as  to  give  you  to  understand  what  follows :  ^  So  a  wife 
and  children  for  the  loss  of  the  husband  and  father  should  be  al- 
lowed such  sum  as  would  be  equal  to  the  probable  earnings  of  the 
deceased,  taking  into  consideration  his  age,  health,  business  capacity, 
habits,  and  experience,  and  add  thereto  the  value  of  his  services  in 
the  superintendence,  attention  to  and  care  of  his  children,  and  the 
education  of  the  children.'  I  think,  gentlemen,  that  is  a  fair  rule ; 
but  you  have  no  data  which  is  perhaps  satisfactory,  or,  I  might 
say,  which  is  definite,  for  which  to  estimate  this;  and  it  rests  in 
jooj  own  sound  discretion  and  good  judgment,  from  all  the  testi- 
monv  which  has  been  given." 

Tfie  claim  made  by  the  plaintifE  is  a  statutory  one.    How.  St. 
I S314:  "Every  such  action  shall  be  brought  by  and  in  the  names 
of  the  personal  representatives  of  such  deceased  persons,  and  the 
amount  recovered  in  every  such  action  shall  be  distributed  to  the 
persons  and  in  the  proportions  provided  by  law  in  relation  to  the 
distribution  of  personal  property  left  by  persons  dying  intestate  ; 
and  iu  every  such  action  the  jury  may  give  such  damages  as  they 
shall  deem  fair  and  just,  with  reference  to  the  pecuniary  injury 
resulting  from  such  death  to  those  persons  who  may  be  entitled  to 
snch  damages  when  recovered."    Tlie  above  charge  contains  sev- 
eral elements  for  the  consideration  of  the  jury,  on  the  subject  of 
<iania^e8,  which  are  improper.     They  ai'e  outside  of  the  statute. 
It  will  be  noticed  that  the  language  of  this  statute  includes  only 
such  damages  as  may  be  recompensed  by  pecuniary  compensation, 
not  exceeding  the  statuory  amount ;  and  which  should  be  based 
upon  6ome  well-defined  facts  or  known  circumstances  in  the  case, 
— finch  facts  as  are  susceptible  of  some  proof  under  the  well-settled 
rules  governing  the  admissibility  of  testimony.     The  mental  suf- 
ferings and  injured  feelings,  or  any  other  injuries  which  are  not 
fcusceptible  of  being  compensated  by  a  money  consideration  to 
tiiO«e  who  are  entitled  to  the  benefit  of  the  statute,  are  therefore 
liecesearily  excluded  as  elements  to  be  taken  into  consideration  by 
the  itury  in  determining^  the  amount  of  damages  in  this  class  of 
cases.      Chicago  &  N.  W.  R.  R.  Co.  v.  Bayfield,  37  Mich.  205 ; 
S8  A«  ft  E.  R.  Gas.— 21 
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Roven,  R  pp.  860, 1167;  Thomp.  Neg.  1289 ;  2  Sedg.  Dam.  537; 
Board  of  Com'rs,  etc.,  v.  Legg,  93  Ind.  523. 

For  the  errors  above  mentioned  the  judgment  at  the  circuit 
must  be  reversed,  and  a  new  trial  granted. 

Measure  of  Damage  for  Causing  Deaths — See  Market  St.  R.  R.  Co.  e. 
McEeever,  19  Am.  A  £n^.  R.  R.  Gas.  128,  and  note.  Scheffler  e.  Minne- 
apolis, etc.,  R.  R.  Co.,  Ibid.  178;  Lehigh  Iron  Co.  e.  Rupp,  7  Am.  &  £ng. 
R.  R.  Cas.  25,  and  note. 


Gulf,  Colobado  and  Saiita  Fb  R  B.  Co. 

V. 

Gbeenleb  et  ux. 
(62  TexM  Beports,  844.) 

In  the  constniction  of  a  railway  which  crosses  a  public  highway,  it  is  not 
only  the  duty  of  the  railway  company  to  leave  the  highway  in  such  condi- 
tion that  its  usefulness  will  not  be  impaired,  but  when  its  approaches  have 
been  materially  interfered  with  by  the  construction  work,  these  also  must  be 
left  in  as  good  condition  as  they  were  before  the  railway  was  built. 

Unless  it  is  made  to  appear  that  an  erroneous  charce,  which  was  calculated 
to  mislead  the  jury,  did  not  have  this  effect,  the  judgment  will  be  reversed. 
The  burden  of  showing  that  no  injury  resulted  is,  in  such  case,  on  the  ap- 
pellee. 

The  omission  of  a  railway  company  to  place  a  sign  at  the  point  where  it 
crosses  a  public  road  will  not  render  the  company  liable  for  injuries  infiioted 
on  one  travelling  the  road  at  the  crossing  who  knew,  or  might  have  known 
by  the  exercise  of  ordinary  care,  of  the  crossing  place  in  time  to  have  avoided 
injury  from  a  passing  train. 

An  appellate  court  can  only  grant  relief  on  the  ground  that  a  verdict  in  a 
suit  for  personal  injuries  inflicted  by  the  negligence  of  another  is  excessive, 
when  the  amount  is  so  diBprbportionate  to  the  injuries  inflicted  as  to  evi- 
dence a  wrong  motive  on  the  part  of  the  jury. 

In  a  case  like  the  present,  the  jury  should  consider  from  the  evidence 
whether  the  injury  is  permanent  or  temporary,  its  efl^ect  upon  the  person  in- 
jured, whether  it  was  calculated  to  produce  death  or  serious  apprehension  of 
death,  loss  of  time,  diminished  ability  to  earn  money  by  some  employment 
familiar  to  the  injured  party,  pain  and  suffering,  including  mental  anguish, 
and  expenses  caused  by  the  injury.  Concerning  all  these  elements  of  dam- 
age, evidence  should  be  offered  as  far  as  practicable. 

In  a  suit  for  damages  by  husband  and  wife  for  injuries  inflicted  by  a  pass- 
ing railway  train  on  the  latter,  while  she  with  her  husband  was  passing  over 
a  railway  crossing,  and  in  a  vehicle  driven  by  the  husband,  Tteld,  that  the  wife 
would  be  bound  by  the  negligence  of  the  husband. 

Appeal  from  Bosque, 

Suit  by  husband  and  wife  in  behalf  of  the  latter,  for  personal 
injuries  from  alleged  negligence  of  the  defendant  and  its  servants. 
On  the  29th  of  September,  1881,  James  S.  Greenlee  and  his  wife, 
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Lou  M.  Greenlee,  the  plaintiffs  in  this  caase,  with  their  five  chil- 
dren, were  travelling  irom  the  town  of  Meridian,  to  Comanche 
Springs,  in  a  wagon  drawn  by  a  yoke  of  oxen,  along  the  pablic 
road.  This  highway  and  the  defendant's  railway  cross  each  other 
about  fonr  miles  south  of  Meridian ;  and,  as  the  plaintifib'  wagon 
and  team  were  approaching  this  crossing  and  were  near  thereto,  a 
south-bound  f reight^train  oi  the  defendant,  operated  by  its  servants, 
passed  the  point  of  intersection  of  the  two  roads,  when  the  plain- 
tiffs' oxen  turned  suddenly  and  sharply  to  one  side,  upsetting  the 
wagon  and  casting  Mrs.  Greenlee  upon  the  ground,  inflicting  upon 
her  bodily  injuries. 

Mrs.  Gi'eenlee  and  her  husband  brought  this  suit  to  the  January 
term,  1882,  of  the  Bosque  county  distnct  court,  to  recover,  in  her 
behalf,  $20,000  actual  or  compensatory  damages,  and  $10,000  ex- 
eniplary  damages  for  the  injuries  thus  received  by  her. 

The  amended  original  petition  contained  two  counts.  The 
grounds  of  action  in  the  first'count  were  that  the  defendants  had 
negligently  placed,  at  and  near  the  intersection  of  its  railway  with 
the  highway,  heaps  of  earth  and  other  obstructions  to  the  view  of 
a  traveller  approaching  the  intersection  along  the  highway ;  that 
in  constructing  its  railway  across  the  highway,  the  defendant  had, 
by  embankments  and  excavations,  altered  the  condition  of  the 
highway  at  the  point  of  intersection,  rendering  it  and  the  ap- 
proaches thereto  unsafe  to  travellers  in  vehicles,  and  had  negli- 
gently failed  to  restore  it  to  its  proper  condition,  or  to  erect  at  or 
near  the  point  any  sign  to  give  notice  of  the  proximitv  of  its  rail- 
way and  warn  persons  of  the  necessity  of  loolnng  out  for  the  cara ; 
that,  as  the  plaintiffs,  unconscious  of  the  approach  or  proximity  of 
any  train,  were,  on  the  29th  of  September,  1881,  approadiing  the 
intersection,  in  a  wagon  drawn  by  oxen,  along  the  nighway,  and 
were  about  to  cross  the  railway  at  the  intersection,  a  locomotive 
operated  by  defendant's  servants  and  drawing  a  train  of  cars  of 
•defendant,  by  and  through  defendant's  negligence,  without  blow- 
ing any  whistle  or  ringing  any  bell,  ran  on  the  railway  across  said 
highway,  at  a  great  rate  of  speed,  and,  without  any  fault  or  negli- 
gence on  the  part  of  plaintiffs,  struck  the  wagon  and  team  with 
great  violence,  knocking  down  the  team  and  overturning  said 
Wagon,  thereby  violently  throwing  Mrs.  Lou  M.  Greenlee  upon  the 

ground  and  inflicting  great  and  serious  injuries  upon  her  shoulder, 
ip,  and  spine,  from  which  she  was  confined  to  her  bed  many 
months ;  and  that  defendant's  servants,  after  they  had  discovered 
plaintiffs,  maliciously,  and  with  gross  negligence,  continued  the 
train  at  its  former  speed,  and  made  no  effort  to  stop  the  same. 

To  plaintiffs'  petition  the  defendant  pleaded :  Ist,  general  de- 
murrer ;  2d,  special  demurrere  to  so  much  of  the  first  and  second 
counts  of  said  petition  as  sought  to  recover  of  defendant  exemplary 
•damages ;  3d,  the  general  issue ;  4th,  that  the  injuries  complained 
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of  were  caused  by  the  negligence  and  improper  conduct  of  tbe 
plaintifiEs,  and  not  otherwise ;  5th,  that  tlie  alleged  injuries  to  Mrs. 
Greenlee,  if,  in  fact,  any  hurt  or  injury  had  happened  to  her,  \rere 
caused  by  the  plaintiffs'  careless  and  improper  management  of  tLeir 
team  and  its  unruliness  as  they  were  approaching  the  crossipg,  and 
without  any  default  of  defendant ;  6th,  contributory  neghgence  on 
the  part  of  the  plaintiffs. 

Tne  court  overruled  the  defendant's  eeneral  demurrer,  but  sus- 
tained its  special  demurrers  to  plaintiffs'  claim  in  the  firet  and 
second  counts  of  their  amended  original  petition,  for  exemplary 
damages.  The  cause  was  tried  by  a  jury.  Verdict  for  plaintifis 
for  $15,000,  and  judgment 

Oresham  <&  Jories  for  appellant. 

Lvmphm^  Alexa/nder  dk  Winter  for  appellee. 

Watts,  J. — ^Where  a  railroad  intersects  or  crosses  a  public  high- 
way, the  statute  imposes  upon  the  company  the  obligation  to 
RKTORATiov  restore  the  highway  either  to  its  former  state,  ortosnch 
AKD  BVAiB  or  cQuditiou  88  not  to  unnecessarily  impair  its  usefulness^ 
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and  also  to  keep  the  crossing  in  good  repair.  If,  there- 
fore, after  constructing  a  railroad  across  a  public  highway,  the 
company  restores  it  to  such  condition  as  not  to  uunecessarilj  im- 
pair its  usefulness  as  a  highway,  and  keeps  the  crossing  in  good  re- 
pair, the  company  will  then  have  discharged  the  duty  imposed  bv 
the  statute. 

Upon  that  branch  of  this  case  the  court  instructed  the  jury  as 
follows : 

'^  The  law  of  this  State  requires  railway  companies  to  keep  in 
good  repair  all  crossings  of  public  highways  and  the  approaches 
thereto.  ...  If  you  believe  from  the  evidence  that  the  plaintiff 
Lou  M.  Greenlee  was  injured  as  alleged  in  the  petition,  and  that 
such  injurv  resulted  from  a  collision  of  the  plaintiffs'  wagon  with 
defendant's  train ;  that  is,  that  said  collision  was  caused  by  the 
neglect  of  defendant's  employees  ...  to  keep  said  crossing  in 
good  repair,  as  i*equired  by  law,  and  that  the  plantiffs  were  in  no 
way  themselves  guilty  of  negligence  in  approaching  said  crossing, 
then,  if  vou  so  believe,  you  will  find  for  plaintiffs.  .  .  .  Or,  if  you 
believe  from  the  evidence  that  there  was  no  collision  between  the 
plaintiffs'  wagon  and  the  defendant's  cars,  but  believe  from  the 
evidence  that  the  plaintifib'  approach  to  said  crossing  was  made 
with  ordinary  care,  caution  and  prudence,  and  that  by  reason  of  tlie 
negligence  of  defendant's  employees  .  .  .  to  keep  said  crossing  aiid 
the  approaches  thereto  in  good  repair,  as  required  by  law,  the  plain- 
tiffs' oxen  came  in  such  close  proximity  to  the  railroad,  before  the 
approaching  train  was  discovered,  as  to  cause  said  oxen  to  take 
fright  and  overturn  the  plaintiffs'  wagon,  and  that  thereby  the  said 
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Mn,  Lou  M.  Greenlee  was  injured,  as  alleged,  you  will,  if  yon  so 
believe,  find  for  the  plain  tifis." 

That  iDBtmction  the  appellant  claims  is  erroneous  and  mislead- 
ing, as  there  was  no  evidence  tending  to  show  that  the  condition  of 
the  crossing  contributed  to  the  accident.    All  the  evidence  as  to 
the  condition  of  the  crossing  and  its  approaches  is  found  in  the  tes- 
timony of  James  S.  Greenlee,  J.  N.  Parks  and  V.  B.  Wilson.    It 
was  aamitted  that  the  highway  upon  which  appellees  were  travel- 
ling at  the  time  of  the  accident  was  a  second-class  public  road. 
Greeolee  says  that  in  the  direction  he  was  travelling,  before  reach- 
ing the  railroad,  the  highway  goes  down  a  hill,  where  for  some  dis- 
tance it  is  tolerably  steep,  but  nearer  to  the  railroad  the  descent  is 
not  BO  abrupt.     Wilson  makes  about  the  same  statement.     Parks 
8ay8  he  tliinks  the  descent  next  to  the  railroad  is  perhaps  a  little 
more  abrupt  now  than  it  was  before  the  railroad  was  constrncted, 
on  acooant  of  some  dirt  they  threw  upon  the  road. 

2ione  of  the  witnesses  state  that  the  highway  has  been  so  im- 
paired by  the  construction  of  the  railroad  as  to  interfere  with  its 
nsefnlness.  Nor  is  there  any  testimony  tending  to  show  that  such 
a  result  followed  the  construction  of  the  railroad.  There  is  no  evi- 
dence as  to  the  condition  of  the  crossing  proper. 

It  should  be  observed  that  by  the  instruction  stress  is  laid  upon 
the  duty  of  the  company  to  keep  the  approaches  to  the  crossing  in 
good  repair.     In  fact  the  same  obligation  is  imposed  with  respect 
to  the  approaches  as  to  the  crossing.     While  the  statutory  require- 
ment is  to  place  the  highway  in  such  condition  "  as  not  to  unneces- 
sarily impair  its  usefulness,"  and  while  it  does  not,  eo  nomine^ 
raention  approaches  to  the  crossing,  nevertheless  it  dutt    as    to 
intends  that  when  these  have  been  materially  interfered  cbossiko. 
with  by  the  construction,  then  the  duty  rests  upon  the  company  ro 
place  tnem  in  such  condition  as  not  to  materially  impair  the  high- 
way. 

Here  the  trouble  arises  as  to  the  meaning  of  the  term  ''  ap- 
proaches," as  used  in  the  instruction,  and  as  to  what  the  jury  un- 
derstood  it  to  include.     It  seems  that  at  the  point  of  intersection 
the  railroad  and  hidiway  were  upon  a  level  with  each  other.  Then 
it  is  not  true  that  the  company  would  be  under  obligation  to  change 
tiie  highway  so  as  to  avoia  the  hill,  about  the  descent  of  which  ap 
pellee  complains,  or  to  so  grade  the  hill  as  to  place  the  highway  in 
A  better  condition  than  it  was  before  the  construction  of  the  rail- 
road.    The  utmost  limit  of  the  statutory  requirement  is  that  the 
/iighway  shall  be  restored  to  its  former  state,  or  else  to  such  condi- 
tion as  not  to  unnecessarily  impair  its  usefulness.    None  of  the 
wit/iesses  say  that  the  highway  was  left  in  such  condition  as  to  thus 
impair  its  usefulness,  nor  is  there  any  evidence  from  which  such  a 
de«J  action  could  be  made. 
Parks  says  that  the  descent  nearest  the  crossing  has  perhaps  been 
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rendered  a  little  more  abrupt  by  the  dirt  which  had  been  thrown 
upon  it,  but  as  to  whether  tlie  dirt  of  which  he  speaks  was  placed 
there  as  a  matter  of  convenience  to  those  who  constructed  the  rail- 
road, or  for  the  purpose  of  remedying  some  defect  in  the  highway 
is  not  made  to  appear.  Nor  does  it  appear  that  the  dirt  to  which 
he  refers  in  any  way  impairs  the  usef  nlness  of  the  highway.  Green- 
lee complains  of  the  £[i*st  descent,  which,  he  claims,  was  at  an  angle 
of  about  forty-five  degrees.  This  was  as  he  came  down  the  LUl, 
some  distance  from  the  crossing. 

Suriely,  under  the  state  of  case  presented  by  the  record,  no  one 
would  insist  that  the  company  was  under  aiiy  legal  obligation  to 
grade  the  hill  over  which  the  highway  passed  in  approacning  the 
point  of  intersection.  And  yet,  from  the  instruction,  the  jury 
might,  and  probably  did,  so  underatand  the  rule  of  law  to  be  ap- 
pKed  to  the  facts  oi  the  case.  There  is  no  legal  obligation  resting 
upon  railroad  companies  to  repair  the  public  nigh  ways  of  the  coun- 
try, except  when  these  have  been  interfered  with  by  the  construc- 
tion of  the  railroad,  and  then  the  obligation  is  limited,  as  hereto- 
fore shown. 

When  an  erroneous  charge,  as  applied  to  the  case  made  by  the 
evidence,  is  in  its  nature  calculated  to  mislead  the  jury,  and  it  is  not 
BBJMimoira^  made  to  appear  that  such  was  not  its  enect,  the  judg- 
▼BB8AL.  ment  will  be  reversed.    Although  a  charge  may  be 

correct  as  applied  to  a  particular  branch  of  the  case,  still,  if  it  is  cal- 
culated to  mislead  the  jury,  and  it  does  not  appear  from  the  record 
that  no  injury  resulted,  it  will  be  deemed  erroneous  and  cause  for 
reversal.  Spence  v.  Oustott,  3  Tex.  147 ;  H.,  E.  &  W.  T.  R  R 
Co.  V,  Hardy,  61  Tex.  230. 

While  the  appellate  court  will  indulge  in  the  presumption  that 
the  verdict  and  judgment  are  right,  yet  when  it  is  apparent  that  the 

PRBflUMPnoKAB  ^^^^^8®  upou  a  vltal  issue  is  erroneous,  it  yields  to  the 
TO  YXBDicT  AMD  coutrarv  presumption  that  the  verdict,  which  might  be 
juDoioHiT.  founded  upon  an  eiToneous  charge,  is  itself  vicions.  In 
such  case  the  duty  does  not  devolve  upon  the  party  complaining  to 
show  that  he  was  thereby  injured,  but  upon  him  in  whose  favor  it 
was  returned,  to  show  that  the  complaining  party  was  not  pre- 
judiced by  the  error. 

After  a  careful  examination  of  the  record,  we  conclude  that  the 
jury  may  have  been  misled  by  the  instruction,  to  appellant's  prejn- 
dice. 

Other  questions  are  presented  by  the  assignment  of  errors 
which,  in  view  of  another  trial,  may  be,  with  propriety,  briefly 
considered. 

Whilst  the  statute  imposes  upon  the  company  the  duty  of  plac- 

S!SSSS5cS  ^"g  «'?P»  ^^,P.^^^  "^^f^  P,^^^^^,  highways  cross  the 
flXTTOFuom.  railroad,  still  it  is  well  settled  that,  if  the  party  in- 
jured   ascertained  or  knew  the   point  of    intersection   in  time 
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to  avoid  injury  from  passing  trains  by  the  exercise  of  reasonable 
care  and  prndence,  then  the  failure  to  place  the  sign  as  required 
woald  not  give  a  right  of  action  for  injuries  received  from  other 
causes. 

Upon  that  point  thei-e  is  seeming  confusion  in  the  statements  of 
Greenlee.  He  says  that  he  recognized  or  rather  identified  tlie 
point  of  intersection  when  he  was  still  distant  one  or  two  hundred 
yards  from  the  crossing,  and  while  he  was  yet  upon  the  hill.  From 
that  point  all  the  witnesses  concur  that  the  railroad  is  in  plain  view 
toward  the  north  for  about  three-fourths  of  a  mile,  and  that  ap- 
proaching trains  may  be  seen  for  that  distance  without  any  inter- 
posing obstruction. 

Now  if,  after  recognizing  or  identifying  the  point  of  intersection, 
he  could,  by  the  exercise  of  reasonable  care,  have  avoided  the  in- 
jury, then  the  failure  to  erect  the  sign  would  not  be  held  to  have 
contributed  to  the  injury.  The  object  of  requiring  the  sign  is  to 
point  out  to  and  inform  the  traveller  upon  the  highway  of  the  point 
of  intersection,  so  that  by  the  exercise  of  reasonable  care  he  may 
aroid  injury  from  passing  trains.  But  where  it  is  made  to  appear 
that  he  knew  of  the  place  of  crossing,  in  time  to  avoid  the  injury 
by  the  exercise  of  reasonable  care,  the  statutory  requirement  would 
hare  no  application. 

In  anotner  portion  of  his  evidence  Greenlee  says  that  he  did  not 
see  the  crossing  until  he  was  within  thirty  or  forty  yards  of  it,  and 
when  it  was  too  late  to  avoid  the  injury.  If  by  these  statements 
the  witness  meant  that  while  upon  the  nill  he  ascertained  or  identi* 
lied  the  crossing,  but  in  fact  did  not  see  the  very  crossing  until  he 
was  within  thirty  or  forty  yards  of  it,  then  the  latter  statement 
would  be  uo  qualification  of  the  former.  For  if  the  sign  had  been 
erected  as  required,  while  it  would  have  enabled  him  to  have  iden- 
tified the  place  of  intersection,  yet  it  is  not  perceived  how  that 
would  have  enabled  him  to  have  seen  the  actual  crossing  any  sooner 
than  he  did,  as  it  appears  that  the  crossing  in  fact  cannot  be  seen 
until  the  embankment  near  it  has  been  passed. 

However,  if  the  witness  meant  by  the  latter  to  qualify  or  correct 
the  former  statement,  and  in  fact  did  not  identify  the  place  of 
crossing  nntil  he  was  within  thirty  or  forty  yards  of  it,  and  when 
by  the  exercise  of  reasonable  care  he  could  not  have  avoided  the 
injnry,  then  the  failure  to  erect  the  sign  might  become  material. 

As  remarked  in  the  case  of  H.  &  T.  C.  K.  R.  Co.  v.  Wilson,  60 
Tex.,  144,  "  Persons  approaching  such  crossing  should  exercise  due 
care  to  ascertain  whetner  there  are  trains  approaching  so  as  to  ren- 
der passing  the  track  hazardous.  The  criterion  furnished  by  the  law 
for  ascertaining  the  measure  of  such  care  is  that  which  would  be 
exercis^  by  a  reasonable  cautious  and  prudent  person  under  like 
circamatances." 
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Abstractly  considered,  the  charge  to  the  effect  that  the  law  fur- 
nishes no  rule  for  the  measure  of  damages  in  this  case 
f  *{JS£  ^'  is  erroneous.  Compensation  for  the  injury  is  the  legal 
rule  for  the  measure  of  damages.  Tnie,  the  law  does 
not  furnish  the  rules  for  computation  in  dollars  and  cents,  as  in 
some  other  class  of  cases,  still  the  rule  is  as  imperative  as  if  it  did, 
for  the  jury  cannot  rightfully  allow  anything  beyond  compensa- 
tion, which  is  to  be  estimated  upon  the  evidence  by  the  exercise 
of  a  reasonably  just  judgment. 

The  diflSculty  arises  in  the  practicable  application  of  the  rule  on 
account  of  the  uncertainty  with  respect  to  the  subject  matter.  But 
in  a  faithful  discharge  of  duty  the  jury,  after  a  careful  considera- 
tion of  the  evidence,  and  in  the  exercise  of  a  just  judgment,  can 
but  weigh  out  to  the  injured  party  what  that  judgment  shall  dictate 
as  an  exact  equivalent  for  the  injury  inflicted.  It  was  never  con- 
templated that  the  jury  should  award  the  amount  which  it  might 
desire  the  injured  party  to  have,  for  that  would  result  in  substitut- 
ing caprice  or  personal  preference  for  sound,  unbiassed  judgment, 
exercised  under  the  solemn  sanctions  of  an  oath* 

From  the  nature  of  the  case  the  appellate  court  can  only  gi-ant 
relief,  on  the  ground  of  excessive  verdict,  when  it  is  so  dispropor- 
RxTKBSAL  FOR  tiouatc  to  thc  injury  inflicted  as  to  evidence  a  wrong 
TOMflivB  vicRr  jjj^^j^g  upon  the  part  of  the  jury  in  making  the  esti- 
mate. That  being  true,  it  is  the  more  important  that  juries  should 
exercise  a  cautions  and  deliberate  judgment  in  passing  upon  the 
evidence  and  in  awarding^  compensation  to  the  injured  party,  as 
there  seems  to  be  some  indisposition  upon  the  part  of  trial  courts  to 
award  new  trials  in  such  cases. 

In  this  character  of  case  every  particular  and  phase  of  the  injury 
ought  to  enter  into  the  consideration  of  the  jury.  Sueh  as  whether 
the  injury  is  permanent  or  transitory ;  its  effect  upon 
the  physical  system ;  whether  in  its  nature  calculated  to 
produce  death  or  grave  apprehensions  of  death  ;  loss  of 
time ;  diminished  ability  to  earn  money  by  the  usual  vocation  of 
the  party ;  pain  and  sunering,  including  mental  anguish,  and  ex- 
penses occasioned  by  the  injury.  In  support  of  each  of  these  ele- 
ments evidence  is  admissible,  and  it  is  incumbent  upon  the  party 
seeking  redress,  so  far  as  the  nature  of  the  case  adqiits  and  within 
reasonable  limits,  to  fully  enlighten  the  jury  by  evidence  as  to 
each  element  of  damage  claimed. 

It  may  be  remarked,  however,  that  the  court  measnrablv  cured 
the  defect  about  which  the  complaint  is  made,  by  telling  the  jury 
to  find  such  amount  as  it  thought  would  be  compensation. 

Under  the  circumstances  of  this  case  it  is  quite  clear  that  Mrs. 
Greenlee  might  well  rely  upon  the  prudence  and  caution  of  her 
husband  in  making  the  approach  to,  as  well  as  crossing,  the  rail- 
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road.  The  correlative  of  the  proposition  is  also  true,  that  she 
would  be  bound  hj  his  negligence  or  want  of  due  care. 

Our  conclusion  is  that  toe  .judgment  ought  to  be  reversed  and 
the  cause  remanded. 

Eeversed  and  remanded. 

Duty  of  Railroad  to  Restore  Highway  at  Crouing  and  Keep  in  Repair. — 
See  Masterson  v.  New  York,  etc.,  R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  408; 
State  V,  Drummond,  20  lb.  18. 

Measure  of  Damages  in  Action  for  Personal  Injury. — See  Intemational,  etc., 
B.  R.  Co.  V,  Irvine,  18  Am.  <fe  Eng.  R.  R.  Cas.  294,  and  note ;  New  York, 
«tc.,  R.  R.  Co.  V.  Strohm,  19  lb.  167. 

Liability  of  Company  for  Failure  to  Erect  Sign  Board  at  Highway  Cross- 
ings— The  liability  of  a  railroad  company  for  death  or  personal  injuries  caused 
by  its  neglect  to  put  up  at  highway  crossings  the  signboard  to  warn  travellers 
along  the  highway  of  danger  from  the  proximity  of  the  railroad  train,  does 
not  attach  absolutely  under  the  statute  where  it  appears  the  damages  sus- 
tained were  the  result  of  the  injured  party^s  own  negligence,  and  were  not 
caused  by  the  absence  of  the  signboard.  The  intention  of  the  statute  was 
not  to  create  an  absolute  liability  on  the  part  of  the  railroad  company,  but 
to  make  the  failure  to  provide  signboards,  ^t  highway  crossings,  conclu- 
sive evidence  of  negligence  on  the  part  of  the  company.  Field  v.  Chicago, 
«tc.,  R.  R.  Co.,  4  McCreary  (U.  8.  C.  Ct.),  873. 

So,  in  Lang  v.  Haliday,  etc.,  R.  R.  Co.,  49  Iowa,  469,  it  was  held  that  the 
failure  to  erect  a  sign  at  a  crossing  renders  railway  companies  liable  only  for 
-damages  sustained  by  the  neglect  or  refusal  to  erect  the  signs,  and  does  not 
release  a  party  seeking  to  recover  from  the  necessity  of  establishing  due  care 
in  the  premises. 

Where,  in  an  action  by  a  traveller  on  a  public  highway,  against  a  railroad 
•company,  to  recover  for  injuries  received  from  a  collision  with  a  passing 
train  at  a  public  crossing,  alleged  to  have  been  caused  by  negligence  in  the 
management  of  the  train,  the  evidence  tends  to  show  that  he  did  not  exer- 
cise proper  care  and  caution  to  avoid  the  injury,  it  is  competent  for  him  to 
ahow  that  there  was  no  signboard  up,  as  is  required  by  law,  as  reflecting 
upon  the  question  of  his  want  of  care,  although  the  want  of  such  signboard 
is  not  alleged  as  a  ground  of  recovery.  Baltimore  &  O.  R.  R.  Co.  v.  miitacre, 
S5  Ohio  St.  627. 

Evidence  that  the  company  had  no  sign  over  the  crossing  to  warn  persons 
approaching  of  its  presence,  is  proper,  although  there  be  no  statute  or  ordi- 
nance requiring  the  company  to  have  such  a  sign.  It  is  for  the  jury  to  say 
whether  the  omission  to  have  such  a  sign  is  negligence  ;  and  it  is  for  them 
to  say  whether  it  contributed  to  the  injury  even  where  it  appears  that  the 
person  injured  was  familiar  with  the  crossing.  Shaber  v.  St.  Paul,  etc.,  R. 
R  Co.,  28  Minn.  108;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  185.  And  in  an 
action  against  a  railroad-company  for  injuries  sustained  by  being  run  into  at 
a  place  where  a  highway  crosses  the  railroad,  evidence  that  there  was  no. 
signboard  at  the  crossing  at  the  time  of  the  accident  is  admissible,  on  the 
issue  of  due  care  on  the  part  of  the  plaintiff.  Elkins  v.  Boston  &  A.  R.  R. 
Co.,  115  Mass.  190. 
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New  Yobx,  Lake  Ebib  and  Western  R  R  Oa 

V. 
StEINBR£2!07EB. 

(47  Ifmo  Jerwy  Law  Beports^  161.) 

A  hired  a  coach  and  horses,  with  a  driver,  from  6,  to  take  his  family  on  a 
particular  journey.  In  the  course  of  the  journey,  in  crossing  the  track  of  a 
railroad,  the  coach  was  struck  by  a  passing  train  and  A  was  injured.  In  an 
action  by  A  against  the  railroad  company  for  damages — Hdd,  that  the  rela- 
tion of  master  and  servant  did  not  exist  between  the  plaintiff  and  the  driTer, 
and  that  the  negligence  of  the  driver,  co-operating  with  that  of  the  persons 
in  charse  of  the  train  which  caused  the  accident,  was  not  imputable  to  the 
plaintiff  as  contributory  negligence  to  bar  his  action. 

A  passenger  in  a  hired  coach  may,  by  words  or  conduct  at  the  time,  so 
sanction  or  encourage  a  special  act  of  rash  or  careless  driving  as  to  commit 
an  act  of  negligence  whicn  will  debar  him  from  a  suit  against  a  third  person 
for  an  injury  resulting  from  the  co-operating  negligence  of  both  p«ztie& 
But  for  whatever  purpose  the  lieffligence  is  invoked — whether  as  a  cause  of 
action  for  an  injury  done  by  the  anver,  or  as  contributory  negligence  to  bar 
an  action  by  the  passenger  against  a  third  person  for  an  injury  sustained— 
the  negligence,  to  be  imputed  to  the  passenger,  must  be  such  as  aiiaes  in 
some  manner  from  his  own  conduct.  The  negligence  of  the  driver,  without 
some  co-operating  negligence  on  his  part,  cannot  be  imputed  to  the  passenger 
in  virtue  of  the  simple  act  of  hiring. 

On  error  to  the  Supreme  Court. 

Steiubreuner,  the  plaintiff  below,  sued  to  recover  damages  for 
personal  injuries  received  in  a  collision  with  a  train  of  the  defend- 
ant at  the  crossing  of  a  public  road  over  the  defendant's  track. 
The  plaintiff  was  riding,  with  his  four  nieces,  in  a  coach  owned  by 
one  Merkins,  and  driven  by  a  driver  who  was  employed  by  Mer- 
kins.  The  coach,  horses  and  driver  were  hired  by  the  plaintiff  of 
Merkins  for  the  journey  in  the  course  of  which  the  colliaion  oc- 
curred. 

Among  the  defences  made  at  the  trial  was  that  of  contributOTV 
negligence.  To  the  rulings  of  the  trial  judge  on  that  subject  ex- 
ceptions were  taken  by  the  defendant,  wnich  were  brought  up  by 
this  writ  of  error.  ' 

O.  Parker  for  the  plaintiff  in  error. 

Vredevihurgh  dh  Oarretaoriy  contra. 

Depite,  J. — The  exception  taken  to  the  refusal  to  non-suit  pre- 
sents the  same  questions  that  are  raised  by  the  exceptions  to  the 
charge  and  the  refusals  to  charge.  The  defendant's  counsel  re* 
cjojrrwBUTOBY  qucstcd  the  court  to  instruct  the  jury  that  there  was 
STdSctow)  b?  negligence  on  the  part  both  of  the  plaintiff  and  of  the 
jxTRY.wHBK.  dnvcr  of  the  coach,  contributing  to  the  accident, 
which  would  preclude  the  plaintiff  from  a  recovery.     The  judge 
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diBTged  that  if  the  plaintiff  himself  was  negligent,  and  his  negli- 
gence  contributed  to  the  injury,  there  could  he  no  recovery.     He 
lehsed  to  charge,  as  a  question  of  law,  that  there  was  such  con- 
tributory negligence  on  the  plaintiff's  part  apparent  in  the  case  as 
woald  prevent  the  plaintiff  from  maintaining  his  action.     This 
ruling  was  correct ;  for,  where  it  is  a  fairly  debatable  question, 
UDon  the  evidence,  whether  there  was  negligence  in  the  plaintiff 
woich  contributed  to  the  injury,  the  (juestion  is  one  for  the  jury. 
Tlie  court  cannot  decide  that  proposition  as  a  question  of  law  nn- 
les8  the  plaintiff's  contributory  negligence  clearly  appears.     Penn- 
sylvania R.  R.  Co.  V,  Matthews,  7  Vroom,  531 ;  Del.,  Lack.  & 
Western  R.  R.  Co.  v.  Toffey,  9  Vroom,  525 ;  Pennsyl-  impotiko     to 
vania  R  R.  Co.  v.  Righter,  13  Vroom,  180 ;  s.  c,  2  Am.  uoknce       or 
&  Eng.  R.  R.  Cas.  220.    The  testimony  on  that  sub-  cSl™ 
ject  was  not  such  that  the  judge  could  say  that  there  was  contrib- 
utory negligence  as  a  legal  inference  from  undisputed  facts. 

Toe  jude^  also  refused  to  charge  that  the  negligence  of  the 
driver  of  the  coach  was  imputable  to  the  plaintiff,  and  did  not 
submit  the  question  of  the  driver's  negligence  to  the  jury.  This 
judicial  action  was  based  upon  the  theory  that  the  dnver  was 
neither  the  servant  of  the  plaintiff  nor  was  the  latter  in  law  so 
identified  with  the  driver  that  the  driver's  negligence  would  pre- 
vent the  plaintiff's  recovering  for  injuries  received  from  the  de- 
fendant's negligence. 

It  i&  clear  that  the  plaintiff  and  the  driver  of  the  coach  did  not 
hold  to  each  other  the  relation  of  master  and  servant.     Qnarman 
V.  Burnett,  6  M.  &  W.  499,  is  direetly  upon  that  point:    This  sub- 
ject came  before  the  English  courts,  in  the  earlier  case  of  Laugher 
t*.  Pointer,  5  B.  &  C.  5^.    In  that  case  the  owner  of  a  carnage, 
having  occasion  to  use  it,  hired  of  a  stable-keeper  a  pair  of  horses 
to  draw  it,  the  stable-keeper  famishing  the  driver.    The  driver,  by 
negligent  conduct  in  driving  the  carnage,  ran  against  and  injured 
a  horse  belonging  to  a  third  person.     The  latter  sued  the  owner 
of  the  carria^  for  the  injury.    At  the  trial  Abbott,  C.  J.,  non- 
suited the  plaintiff,  and  the.  non-suit  was  sustained  in  hano  by  an 
equally-divided  court,  Abbott,  C.  J.,  and  Littledale,  J.,  holding  the 
non-suit  to  be  rilght;  Baily  and  Holroyd,  J  J.,  dissenting. 

In  Laagher  v.  JPointer  all  the  judges  agreed  that  the  defendant's 
liability  for  the  negligent  acts  oi  the  driver  could  arise  only  from 
the  relation  of   master  and  servant,  aiid  the  dissenting  judges 
placed  their  opinions  on  the  ground  that  the  defendant  had  as- 
framed  that   relation.    Finally  the  question  was  set  at  rest  by 
Quarman  v,  Burnett.    In  that  case  the  defendants  kept  a  carriage 
and  were  accustomed  to  hire  horses  and  a  coachman  ox  a  job  mis- 
tress for  a  day  or  a  drive,  for  which  the  job  mistress  charged  and 
received  a  certain  sum.    The  defendants  generally  had  the  same 
horses  and  always  the  same  coachman.    The  coachman  was  regu- 
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larly  in  the  employ  of  the  lob  mistress,  and  received  from  her  reg- 
ular weekly  wages.  The  defendants  paid  him  two  shillings  for 
each  drive,  as  a  gratuity,  and  had  provided  a  livery  hat  and  a 
coachman V  coat,  which  he  wore  when  driving  for  them  and  took 
off  on  his  return  to  the  defendants'  house,  where  the  hat  and  coat 
were  bung  up  in  the  passage.  He  had  driven  the  defendants  oat 
one  day,  and  on  his  return,  after  the  defendants  alighted  from  the 
carriage,  he  left  the  horses  and  carriage  unattended,  to  go  into  the 
defendants'  house  to  leave  the  livery  hat.  The  horses  set  off  whilst 
the  driver  was  so  occupied,  and  ran  against  the  plaintiff's  chaise. 
In  a  suit  against  the  owners  of  the  carriage  for  these  injuries  the 
plaintiff  had  a  verdict,  which  was  set  aside  for  the  reason  that  the 
driver  was  not  the  servant  of  the  defendants,  but  was  the  servant 
of  the  lob  mistress,  and  that  the  latter  alone  was  responsible  for 
his  negligent  acts. 

Quarman  v,  Burnett  was  decided  very  much  upon  the  reasoning 
of  Abbott,  C.  J.,  and  Littledale,  J.,  in  La.ugher  v.  Pointer,  and  has 
been  reg:arded  as  settling  the  law  in  the  Eufirlieh  courts,  that  the 
hiring  ol  horses  to  be  (friyei)  by  a  driver  regularly  in  th^  employ 
of  the  person  from  whom  the  horses  are  hired  does  not  create  the 
relation  of  master  and  servant  between  the  hirer  and  the  driver, 
from  which  a  liability  for  the  driver's  negligence  would  arise.  In 
the  latest  case  in  the  English  courts  in  which  the  subject  was  con- 
sidered, Quarman  v.  Burnett  was  appi'oved  and  followed.  Jones 
V,  Corporation  of  Liverpool,  14  Q.  fe.  Div.  890. 

But  it  is  contended  by  the  plaintiff  in  error  that  although  the 
hiring  of  a  coach  and  driver  for  a  journey  would  not  create  the 
relation  of  master  and  servant  so  as  to  make  the  hirer  responsible 
to  third  persons  in  an  action  for  an  injury  caused  by  the  negligent 
conduct  of  the  driver,  yet  the  hirer  oi  the  coach  is  so  identified 
with  the  driver  in  the  prosecution  of  the  journey  that  the  latter's 
negligence  will  be  imputed  to  the  hirer  as  contributory  neglijs:ence 
to  oar  him  from  the  nght  of  suit  against  third  persons  for  injuries 
sustained  by  their  negligence.  To  maintain  this  contention,  Tho- 
rogood  V,  Bryan,  8  CT  B.  114,  is  relied  on. 

In  Thorogood  v.  Bryan  the  deceased,  for  causing  whose  death 
the  suit  was  brought,  was  a  passenger  in  an  omnibus  owned  by  one 
B.  The  defendant  was  the  owner  of  another  omnibus  running  on 
the  same  line.  The  deceased,  while  alighting  from  the  omnibus 
in  which  he  was  a  passenger,  was  knocked  down  by  the  defend- 
ant's omnibus,  and  receive  injuries  from  which  his  death  ensued. 
The  court  sustained  an  instruction  to  the  jury  that  if  the  want  of 
care  on  the  part  of  the  driver  of  the  omnibus  in  which  the  de 
ceased  was  a  passenger,  in  not  drawing  up  to  the  curb  to  put  the 
deceased  down,  had  been  conducive  to  the  injury,  the  plaintiff 
could  not  recover,  although  the  defendant's  driver  had  been  guilty 
of  negligence.     The  grounds  of  this  decision  appear  in  the  opin- 
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ions  of  Justices  Coltman  and  Maale.  Coltman,  J.,  said,  ^^  that 
having  trusted  the  party  by  selecting  the  particular  conveyance, 
the  pmintiff  has  so  far  identified  himself  with  the  owner  and  her 
servants  that  if  any  injury  results  from  their  negligence  he  must 
be  considered  a  party  to  it."  Maule,  J.,  expressed  the  same  idea 
in  this  language :  '^  On  the  part  of  the  plaintiff  it  is  suggested  that 
a  passen^r  in  a  public  conveyance  has  no  control  over  the  driver. 
But  I  think  that  cannot  with  propriety  be  said.  He  selects  the 
conveyance ;  he  enters  into  a  contract  with  the  owner,  whom,  by 
his  servant  the  driver,  he  employs  to  drive  him ;  if  he  is  dissatis- 
fied with  the  mode  of  conveyance  he  is  not  obliged  to  avail  him- 
self of  it.  ...  As  regards  the  present  defendant,  he  is  not  alto- 
gether without  fault.  He  chose  his  own  conveyance  and  must 
take  the  consequences  of  any  default  of  the  driver  whom  he 
thought  fit  to  trust." 

It  will  be  observed  from  the  reasoning  of  the  judges  in  Thoro- 
good  V.  Bryan  that  the  decision  was  not  placed  upon  the  control 
the  passenger  had  or  might  have  had  over  the  driver's  conduct  in 
driving  the  omnibus,  but  was  rested  upon  his  selection  of  the 
vehicle  in  which  he  chose  to  ride ;  and  the  decision  applies  as  well 
to  passengers  in  public  conveyances,  where  interference  with  the 
driver's  management  of  his  team,  if  not  resented,  would  likely  be 
futile,  and  passengers  in  railroad  trains,  where  the  passenger  is  ab- 
solutely without  power  to  control  the  running  of  the  trains,  as  to  a 
passenger  by  a  private  conveyance  hired  for  a  special  occasion. 
The  Court  of  Exchequer,  in  the  only  case  I  have  found  in  the 
English  courts  in  which  Thorogood  v.  Bryan  was  applied,  gave 
effect  to  the  doctrine  of  that  case  as  against  a  passenger  on  a  rail- 
way train  who  was  injured  in  a  collision  between  trains  of  differ- 
ent companies  through  the  negliffence  of  the  drivers  of  both  trains. 
Armstrong  v.  Lancashire  and  Yorkshire  R.  R.  Co.,  L.  R.,  10 
Exch.  47. 

Thorogood  v.  Bryan  has  been  directly  repudiated  in  the  English 
Court  of  Admiralty  (The  Milan,  Lush.  Adm.  388,  31  L.  J.  (P..  M. 
&  A.),  105 ;  Chartered  Mercantile  Bank  v.  Netherlands,  etc.,  Navi- 
gation Co.,  9  Q.  B.  Div.  118 ;  s.  c.  on  appeal,  10  Q.  B.  Div.  521, 
545),  and  is  generally  cited  in  the  common  law  courts  simply  as  a 
case  that  has  not  been  overruled.  It  was  so  cited  in  Armstrong  v. 
Lancashire  and  Yorkshire  R.  R.  Co.,  and  although  both  the  barons 
disclaimed  any  dissatisfaction  with  the  case,  Pollock,  B.,  made  the 
observation  that  "  the  only  diflSiculty  in  it  arises  from  the  use  of  the 
word  'identified'  in  the  judgment.  If  it  is  to  be  taken  that  by  the 
word  identified'  is  meant  that  the  plaintiff,  by  some  conduct  of 
his  own,  as  by  selecting  the  omnibus  in  which  he  was  travelling, 
has  acted  so  as  to  make  the  driver  his  agent,  this  would  sound  like 
a  strange  proposition,  which  could  not  be  entirely  sustained.  What 
I  understand  it  to  mean  is  that  the  plaintiff,  for  the  purpose  of 
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tlie  action,  mast  be  taken  to  be  in  the  same  position  as  the  owner  of 
the  omnibus,  or  the  driver."  This  comment  of  the  learned  baron 
fieems  to  me  to  be  hostile  to  the  reasoning  in  Thorogood  v.  Bryan, 
for  that  decision  was  placed  expressly  on  the  ground  that  bj  select- 
ing the  conveyance  tne  passenger  had  so  identified  himself  with 
the  driver  tliat  he  must  be  considered  a  party  to  the  driver's  negli- 
gence— a.  legal  sequence  that  could  arise  only  from  the  indentinca- 
tion  being  such  as  that  qico  ad  hoc  the  driver  became  the  agent  of 
the  passenger ;  for  the  contributory  negligence  which  shall  defeat 
the  action  must  in  some  sense  be  the  act  of  the  party  injured. 
Palmier  v.  Erie  R.  R.  Co.,  5  Vroom,  151.  The  substitution  of  the 
words  **  in  the  same  position"  for  '•  identified,"  implies  that  the 
theory  of  the  doctrine  is  that  a  pei*son  doing  a  lawful  act  may,  with- 
out any  fault  on  his  part,  either  pei'sonally  or  imputable  to  him  as 
being  the  act  of  his  agent,  be  placed  in  a  position  in  which  he  will 
be  debarred  from  recovering  for  an  injury  received  from  the 
wrongful  act  of  a  third  person — ^a  proposition  wholly  at  variance 
with  legal  principles.  A  party  may,  by  his  act,  be  in  the  position 
in  which  he  receives  an  injury,  and  yet  not  be  deprived  of  his 
right  of  suit  against  a  wrong-doer.  A  person  sustaining  an  injury 
from  the  neghgence  of  another  is  precluded  from  his  action  on 
the  ground  of  contributory  negligence  only  where  there  has  been 
some  fault  on  his  part  which  was  the  proximate  cause  of  the  in- 
jury. "  Nothing  will  preclude  him  from  recovering  but  such  con- 
duct as  puts  him  in  the  wrong."  2  Thomp.  on  Neg.  1154 ;  N.  J. 
Express  Co.  v,  Nichols,  4  Vroom,  435,  439. 

Tested  either  by  the  reasoning  of  the  judges  by  whom  Thorogood 
V,  Bryan  was  decided,  or  by  the  explanation  of  Baron  Pollock  in 
Armstrong  v.  Lancashire  and  Yorkshire  R.  R.  Co.,  the  doctrine  of 
that  case  is  equally  untenable.  The  decision  has  not  escaped 
criticism,  nor  has  it  passed  in  the  English  common  law  courts  with- 
out indications  of  distrust,  if  not  disapproval.  It  was  cited  by  coun- 
sel in  Waite  -y.  N.  E.  R.  R.  Co.,  E.,  &  B.  E,  719,  and  both  in  the 
Queen's  Bench  and  in  the  Exchequer  Chamber  the  court  declined 
to  express  any  opinion   upon  it,  and  decided  the  case  on  other 

f  rounds.  It  was  criticised  and  strongly  condemned  by  Messrs. 
[eating  and  Willes  (afterward  judges  of  the  Court  of  Common 
Pleas),  in  the  notes  to  Ashby  v.  White,  1  Sm.  Lead.  Cas.  [*342], 
505,  and  the  criticism  has.  been  referred  to  by  English  judges,  if 
not  with  approval,  at  least  without  expression  of  dissent  therefrom. 
Taff  V.  Warman,  2  C.  B.  (N.  S.)  750 ;  Waite  v.  N.  E.  R.  R.  Co., 
E.,  B.  &  E.  728 ;  Spaight  v.  Tedcastle,  6  App.  Cas.  217.  And 
this  criticism  is  placed  by  Mr.  Addison  in  the  text  of  his  work  on 
Torts.  Add.  Torts  374.  Mr.  Bigelow  concludes  a  review  of  the 
cases,  including  Thorogood  v.  Bryan,  with  the  expression  of  his 
opinion  that  "  the  only  case  where  the  so-called  doctrine  of  identi- 
fication or  imputation  can   be  applied  is   where  the  passenger 
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actually  participates  in  the  carrier's  fault,  as  by  urging  liim  on  or 
by  plainly  manifesting  approval  of  his  course,  and  thus  encourag* 
ing  it."     Biff.  Lead  Gas.  726-729. 

Thorogood  v.  Bryan  has  met  both  with  approval  and  disapproval 
in  the  courts  of  this  country.  It  was  expressly  repudiated  by  the 
Supreme  Court  of  this  State  in  Bennett  v.  N.  J.  R.  K.  Co.,  7  Vroom, 
225.  In  that  case  a  passenger  in  a  horse-car,  who  was  injured  by  a 
collision  between  a  train  of  the  defendant  and  the  hoi'se-car,  sued 
the  railroad  company,  and  it  was  held  that  the  driver  of  the  Iiorse- 
«ar  was  not  the  agent  of  the  passenger  so  as  to  render  the  passen- 
ger char^able  with  the  negligence  of  the  driver.  The  Chief 
Justice,  m  delivering  the  opinion  of  the  court,  commenting  on 
Thorogood  v,  Bryan,  said:  ^^This  case  stands,  I  think,  in  point  of 
principle,  alone  in  the  line  of  English  decisions,  and  the  grounds 
upon  which  it  rests  seem  to  me  inconsistent  with  le^l  rules.  The 
reason  given  for  the  judgment  is  that  the  passenger  m  the  omnibus 
'^must  be  considered  as  identified  with  the  driver  of  the  omnibus  in 
which  he  voluntarily  becomes  a  passenger,'  and  that  the  negligence 
of  the  driver  is  the  negligence  of  the  passenger;  but  I  have  entire- 
ly failed  to  perceive  how  it  is  that  the  passenger  in  a  public  convey- 
ance becomes  identified  in  any  legal  sense  with  the  driver  of  such 
•conveyance.  Such  identification  could  result  only  in  one  way  — 
that  is,  by  considering  such  driver  the  servant  of  the  passenger.  I 
can  see  no  ground  upon  which  such  a  relationship  is  to  oe  founded." 
The  Chief  Justice  adds  :  "  It  is  obvious  that  in  a  suit  against  the 
proprietor  of  the  car  in  which  he  was  a  passenger  there  could  be  no 
recovery  if  the  driver  or  conductor  of  such  car  is  to  be  regarded  as 
the  servant  of  the  passenger.  .  .  .  The  doctrine  of  the  English  case 
appears  to  convert  the  driver  of  the  omnibus  into  the  servant  of 
the  passenger  for  the  single  purpose  of  preventing  the  passenger 
from  bringing  a  suit  against  a  third  party  whose  negligence  has  co- 
operated with  that  of  the  driver  in  the  production  of  tne  injury.  I 
am  compelled  to  dissent  from  such  a  proposition." 

Callahan  v.  Sharp,  27  Hun,  85,  was  also  cited  as  a  case  in  point 
adverse  to  the  ruling  of  the  court  below.  In  that  case  the  suit  was 
brought  on  the  statute  to  recover  damages  for  causing  the  death  of 
a  child  thirteen  yeare  old.  The  facts  were  that  the  mother  of  the 
child  hired  a  coach  and  driver  from  a  livery-stable  to  carry  her  and 
her  children  to  a  funeral.  The  coach,  in  crossing  the  defendant's 
railroad,  came  in  collision  with  a  passing  train,  causing  the  death  of 
one  of  the  children.  It  was  held  by  fiykeman  and  Gilbert,  JJ. 
^Barnard,  P.  J.,  dissenting),  that  as  the  driver  of  the  coach  was  sub- 
ject to  the  control  and  commands  of  the  mother,  his  negligence  was 
imputable  to  her,  and  that  as  the  mother  and  children  were  engaged 
in  a  joint  enterprise,  in  which  she  acted  for  herself  and  them,  the 
neghgence  so  imputed  to  her  might  be  attributed  to  deceased,  and 
prevented  a  recovery  by  his  representatives.    But  it  appears  from 
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a  note  in  Abbott's  Am.  Dig.  for  1883-84,  p.  344,  §  94,  tbat  the 
suit  was  tried  a  second  time  on  the  theory  of  the  reversing  opinion 
in  27  Hnn,  and  that  the  judgment  in  the  second  suit  upon  the  same 
facts  was  in  turn  reversed  by  the  same  court  (Cullen,  J.,  and 
Barnai*d,  P.  J.,  concurring,  and  Dvkeman,  J.,  dissenting),  on  tlie 
ground  that  the  deceased  was  not  chargeable  with  the  driver^s  Dili- 
gence because  the  driver  was  the  employee  of  the  stable-keeper,  and 
not  under  the  mothei^'s  control  in  the  management  of  the  team,  and 
because,  if  it  were  otherwise,  the  deceased,  being  an  infant  of  ten- 
der years,  was  sui  juris.  On  appeal,  this  last  decision  was  affirmed 
by  the  Court  of  Appeals  without  an  opinion.  Callahan  v.  Sharp, 
95  N.  Y.  672.  The  final  result  in  this  case  seems  to  be  adverse  to 
the  contention  of  the  plaintiff  in  error,  and  prior  decisions  of  the 
same  court  are  to  the  same  effect.  Chapman  v.  N.  H.  R,  B.  Co., 
19  N.  Y.  341 ;  Cosgrove  v.  N.  Y.  &  H.  R  R.  R.  Co.,  20  N.  Y. 
492 ;  Webster  v.  H.  R.  R.  R.  Co.,  38  N.  Y.  260 ;  Robinson  v.  ^. 
Y.  C.  R.  R.  Co.,  66  N.  Y.  11. 

In  the  principle  which  governs  in  this  respect  there  is  no  distinc- 
tion between  a  public  conversance  in  which  a  passenger  takes  pas- 
sage and  a  coach  hired  by  him  from  a  livery  for  a  particular  jour- 
ney ;  nor  is  the  situation  changed  by  the  fact  that  the  negligence  of 
the  driver  is  invoked  simply  as  contributory  negligence  to  exclude 
the  passenger  from  his  action  against  a  third  person  for  an  injurv 
resulting  from  the  negligence  of  both  paities.    As  the  Chief  Jus- 
tice points  out  in  his  opinion  in  Bennett  v,  N.  J.  R.  R.  Co.,  tlje 
identification  of  the  passenger  with  the  driver  for  the  purpose  of 
fixing  on  the  former  responsibility  for  the  latter's  act,  can  result 
only  from  considering  the  driver  as  the  servant  of  the  passenger; 
and  the  driver  cannot  be  converted  into  his  servant  for  the  single 
purpose  of  preventing  the  passenger  from  bringing  suit  against  a 
third  party  whose  negligence  has  co-operated  with  that  of  the  driver 
in  the  production  of  the  injury.     The  identification  must  be  bo 
complete  that  the  passenger  would  not  only  be  debarred  from  a 
suit  against  the  proprietor  of  the  coach  for  the  driver's  negligence 
in  the  particular  instance,  but  would  also  be  responsible  to  third 
persons  for  injuries  sustained  by  the  carelessness  of  the  driver  iu 
the  course  of  the  journey.     Quarman  v.  Burnett  and  kindred  cases 
show  that  the  relation  of  master  and  servant  is  not  created  bv  such 
a  hiring,  and  that  such  a  responsibility  does  not  arise  from  an  em- 
ployment under  it.     "  There  may,"  as  was  said  by  Baron  Parke  in 
Quarman  u  Burnett,  "  be  special  circumstances  which  may  ren- 
der the  hirer  of  horses  and  servants  responsible  for  the  neglect  ot 
a  servant,  though  not  liable  by  virtue  of  the  general  relation  of 
master  and  servant.     He  may  become  so  by  his  own  conduct,  as 
by  taking  the  actual  management  of  the  horses,  or  ordering  the  ser- 
vant to  drive  in  a  particular  manner  which  occasions  the  damage 
complained  of,  or  to  absent  himself  at  one  particular  moment,  and 
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the  like."    McLaughlin  v.  Pryor,  4  M.  &  G..48;  c.  s.,  1  Oar.  & 
M.  354,  is  a  precedent  of  an  action  snccessfullj  prosecnted  against 
the  hirer  of  a  carriage  and  horses  for  a  trespass  committed  by  the 
dnVer,  who  was  the  servant  of  the  man  who  let  the  carriage — ^the 
defendant's  liability  for  the  driver's  act  being  enforced  on  the 
ground  that  he  sat  upon  the  box  and  countenanced,  encouraged  and 
iiSseDted  to  the  driver's  act,  and  made  the  lattei^s  negligent  act 
hia  own.    It  may  also  be  that  a  passenger  in  a  hired  coach  may,  by 
words  or  conduct  at  the  time,  so  sanction  or  encourage  a  special  act 
of  rash  or  careless  driving  as  to  committ  an  act  of  negligence  which 
will  debar  him  from  a  suit  against  a  third  person  for  an  injury  re- 
sulting from  the  co-operating  negligence  oi  both  parties,    feut  for 
wiiaterer  purpose  the  negligence  is  invoked,  whether  as  a  cause  of 
action  for  an  injury  done  by  the  driver,  or  as  contributory  negli- 
gence  to  bar  an  action  by  the  passenger  against  a  third  person  for 
an  injury  sustained,  the  negligence,  to  be  imputed  to  the  passenger, 
mnstbe  such  as  arises  in  some  manner  from  his  own  conduct. 
The  negligence  of  the  driver,  without  some  co-operating  negligence 
on  his  part,  cannot  be  imputed  to  the  passenger  in  vii*tue  of  the 
einiDle  act  of  hiring.    If  the  law  were  otherwise,  not  only  the  hirer 
of  the  coach,  but  also  all  the  passengera  in  it,  would  be  under  a  con- 
straint to  mount  the  box  and  superintend  the  conduct  of  the  driver 
in  the  oianageinent  and  control  of  his  team,  or  be  put  for  remedy 
eiclnsively  to  an  action  against  the  irresponsible  driver  or  equally 
irresponsible  owner  of  a  coach  taken,  it  may  be,  from  a  coach- 
ftand,  for  the  consequences  of  an  injury  which  was  the  product  of 
the  cooperating  wrongful  acts  of  the  driver  and  of  a  third  person, 
and  that^  too,  though  the  passengers  were  ignorant  of  the  character 
^f  the  driver,  and  of  the  responsibility  of  the  owner  of  the  team, 
and  strangers  to  the  route  over  which  they  were  to  be  carried. 

In  tbia  case  there  were  no  special  circumstances  which  would 
make  the  driver's  negligent  act  the  act  of  the  plaintiff.  The  plain- 
riff  hired  the  coach  to  carry  himself  and  four  nieces  to  a  particu- 
lar place.  The  journey  was  along  a  public  road  not  specially  dan- 
irtrroas  except  in  the  fact  that  it  crossed  the  defendant's  railroad. 
Tiie  coach  was  an  ordinary  closed  coach,  with  two  seats  inside  and 
i  driver's  box  in  front,  and  a  window  on  each  side.  The  plaintiff 
:i'l  two  of  his  uieces  occupied  the  back  seat.  The  plaintiff  testi- 
ic'tl  that  he  told  the  driver  before  starting  to  be  careful  about 
"oss/ng  the  railroad  ;  that  tlie  driver  slackened  up  as  he  approached 
lie  crofisin^;  that  he  (the  plaintiff)  listened  all  the  time,  and  made 
im  particular  business  to  look  and  see  whether  any  tmin  was 
>ming ;  that  he  did  not  hear  any  whistle  or  bell,  or  the  approach- 
)^  train,  and  was  not  aware  of  the  approach  of  the  train  until  it 
as  right  upon  them.  If  the  driver  was  negligent  in  venturing 
rK>n  the  track,  the  plaintiff  neither  encouragea  his  negligent  act 
^r  did  he  contribute  to  it  by  any  negligence  of  his  own  The 
23  A.  A  S.  B.  Cas.— 33 
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judge's  refusal  to  charge  that  the  driver's  negligence  was  impnt- 
able  to  the  plaintiff  was  correct. 
The  judgment  should  be  affirmed. 

Imputable  Negllgenct.'-See  Gray  v.  Philadelphia,  etc,  B.  R  Co.,  23  Am. 
^  Eng.  R.  R  Gas.  855. 


Selliok 
Lake  Shoes  and  Miohigan  Southebn  B.  R.  Go. 

(Adoanee  Ca9e,  Michigan,    September  29,  1885.) 

8.,  who  was  enffaffed  in  carrying  pasBengers  from  a  hotel  to  defendanfi 
depot,  was  compelled  to  stop  ana  wait  for  a  freight  train  which  obfltnicted 
the  street  for  more  than  five  minutes,  in  violation  of  the  statute  to  move  on 
or  divide  and  let  him  pass,  when  a  passenger  train  came  by,  and  the  blowing 
of  the  steam  and  noise  of  the  cars  frightened  his  horses  and  they  ran  away, 
and  he  was  severely  injured.  HM^  that  no  negligence  being  shown  in  the 
management  of  the  passenger  train  he  could  not  recover,  as  the 'statutory 
negligence  in  allowing  the  freight  train  to  obstruct  the  street  was  not  the 
proximate  cause  of  the  injury. 

Erbor  to  Branch.    The  opinion  states  the  case. 
John  B.  Shvpmcm  for  plaintiff. 

MiUard  ds  Wewoer^  Ashley  Pond^  and  0.  O.  GetzenrDanner 
for  defendant  and  appellant. 

CooLET,  C.  J. — The  declaration  in  this  case  contains  but  a  single 
count.  It  alleges  that  on  September  11, 1883,  the  plaintiff  was 
^^  ens^aged  in  the  carrying  of  passengers  from  a  hotel,  in  the  village 
of  Quincj,  located  on  the  south  side  of  the  defendant's  track,  by 
way  of  a  certain  public  highway  therein,  called  'Main  street/ 
across  the  railroad  track,  where  it  crosses  Main  street,  to  the  defend- 
ant's railroad  depot,  located  on  the  north  side  of  said  track ;  and 
thereupon  on  said  day  the  plaintiff  attempted  to  convey  two  passen- 
gers from  the  hotel  aforesaid  to  the  said  depot,  with  a  wagon  drawn 
by  two  horses  belonging  to  and  driven  by  nim  along  the  route  and 
Facts.  Street  mentioned,  the  said   horses  being  of  ordinary 

gentleness  and  accustomed  to  being  around  cars  and  trains,  but  ar> 
riving  at  the  place  aforesaid,  on  Main  street,  where  the  defendant's 
said  railroad  intersects  and  crosses  the  same,  and  across  which  said 

Sublic  highway  is  constructed,  maintained  and  operated  by  tlie  said 
efendant,  the  plaintiff  was  forced  to  stop,  by  reason  of  the  said 
highway  being  there  and  then  obstructed  and  rendered  impassable 
by  the   defendant's  cars,  to-wit,  a  freight-train,   composed  of  a 
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nnmber  of  can,  to  wit,  twenty-five  cars,  drawn  by  an  engine,  all 
under  the  care  and  management  of  the  defendants.    And  the 
defendants  did  then  and  there,  by  their  said  cars  and  train,  obstmct 
the  said  public  highway  for  more  than  five  minntes  at  one  time, 
to-wit,  at  said  time ;  that  is  to  say,  they  negligently  and  anlawf  ally 
obstrncted  it  for  more  than  five  minntes  immediately  preceding  the 
time  when  the  plaintiff  reached  the  spot  as  aforesaid,  with  their  said 
cars  and  train,  and  nnlawfnlly  kept  and  continued  the  same  obstruc- 
tion therein  for  fifteen  minutes  after  he  reached  the  place,  and 
carelessly  neglected  to  cut  the  train  and  open  a  passage  alone  said 
highwtLj  across  said  track  at  any  time  during  said  period  of  over 
twenty  minutes,  but  wrongfully  left  the  cars  and  train  standing  on 
the  track  across  the  said  highway  during  all  that  time,  totally  block- 
ading and  preventing  travel  thereon  during  all  of  said  period,  well 
knowing  people  would  need  to  use  the  street  at  said  time  in  going 
to  tiie  depot  with  and  without  teams  and  wagons  to  meet  the  west- 
bonnd  passenger  train  over  said  railroad,  then  nearly  due  at  that 
station^  and  fuso  knowing  that  the  blockade  of  said  highway,  as 
aforesaid,  made  it  an  unsafe  and  dangerous  place  for  teams  to  be 
cangbt  in.     And  while  the  plaintiff  was  thus  prevented  by  the 
wrong  of  the  defendant  from  driving  along  said  highway  across 
the  rulroad  track  to  the  place  of  safety  beyond ;  and  while  he  was 
thns  waiting  for  the  deiendants  to  open  the  freight  train  and  let 
him  pass  through ;  and  after  the  defendants,  by  the  means  afore- 
oid,  had  obetructed  the  said  highway  for  more  than  five  minutes ; 
and  while  they  continued  to  keep  up  and  maintain  said  obstruction 
and  blockade  of  the  street,  as  aioresaid — the  said  passenger  train, 
ran  by  the  defendants  over  said  railroad,  arrived  ana  departed  ;  and 
as  the  engine  drawing  the  same  approached  and  passed  the  street 
and  spot  where  the  plaintiff  was  waiting  as  aforesaid,  the  defend- 
ants, by  their  servants  in  charge  of  the  said  passenger  engine,  care- 
lessly and  recklessly  caused  the  same  to  exhaust  great  quantities  of 
steam ;  and  by  n^ligently  and  wantonly  opening  various  steam- 
cocks  thereon,  and  by  other  means,  caused  it  to  make  a  great  noise ; 
these  with   the  smoke  and  steam   driven  toward   the  plaintiff's 
borse8j  the  ringing  of  the  engine-bell,  and  the  roar  and  confusion 
of  the  moving  tram,  being  calculated  to  frighten  ordinarily  gentle 
horses,  blocked  as  were  the  plaintiff'jB,  by  tne  freight  train  on  said 
street.     And  the  plaintiff  avers  that  by  the  wrongful  acts  of  the 
defendants  aforesaid,  his  said  horses  and  team  were  frightened  and 
became  nnmani^eable,  and  without  the  fault  of  the  plaintiff,  and 
while  he  was  using  all  due  care  and  diligence  to  hola  and  control 
theniy  they  tamed  around  and  overturned  the  wagon  wherein  he 
and  bis  t^vo  passengers  were  sitting,  throwing  them  out,  and  throw- 
ing the  plaintiff  with  great  force  and  violence  upon  the  ground  and 
against  the  sidewalk ;  and  then  the  team  ran  away,  dragging  the 
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plaintiff  on  the  ground  four  rods  in  his  efforts  to  stop  them,"  with 
averments  of  special  damage ;  wherefore  the  plain tifE  sues,  etc. 

It  will  be  observed  that  two  wrongs  are  imputed  to  the  defend- 
ant by  this  declaration  ;  the  first  being  the  obstiniction  of  the  public 
street  for  more  than  five  minutes  by  one  of  its  trains,  contrary  to 
the  statute;  and  the  second,  the  carelessly  and  recklessly  causiug 
the  passenger  engine  as  it  was  passing  to  exhaust  great  quantities  of 
steam,  etc.,  whereby  the  plaintiff's  team  became  frightened  and  iid- 
manageable,  etc.  As  the  injury  of  which  the  plaintiff  complains 
is  alleged  to  have  been  caused  by  this  second  wrong,  the  recital  of 
the  first  was  of  no  legal  importance  in  the  case,  and  can  only  be 
understood  as  made  by  way  oi  explanation  of  the  horses  being  where 
they  were  when  the  wrong  from  which  the  injury  i-esultdi  took 
place.     But  the  explanation  is  of  no  importance  in  the  case.    The 

Slaintiff  had  a  right  to  be  with  his  horses  where  he  was ;  and  if  the 
efendant  wrongfully  caused  an  injury  to  him  wliile  there,  it  is 
responsible  without  regard  to  the  reason  for  the  plaintiff  beiog 
there,  provided  he  was  nimself  without  fault. 

On  tne  trial  the  plaintiff  failed  to  give  any  evidence  whatever  in 
support  of  the  allegation  of  wrong,  to  which,  by  his  declaration,  he 
had  attributed  the  injury.     In  fact  he  disproved  the  allegation  by 
showing  that  instead  of  there  being  any  such  carelees  and  reckless 
conduct,  nothing  unusual  occurred  in  the  management  of  the  pas- 
senger en^ne.     The  defense  thereupon,  asked  an  instruction  to 
the  jury  that  they  return  a  verdict  for  the  defendant ;  but  this 
was  denied.     On  the  contrary,  the  jury  were  instructed  as  follows : 
'^  If  the  defendant  did  not  obey  the  law,  and  did  obstruct  plaintiffs 
way  there  for  more  than  five  minutes  at  a  time  as  complained  of, 
and  if  the  obstruction  for  the  time  over  five  minutes  caused  :he 
injury,  without  any  contributory  negligence  on   the  part  of  the 
plaintiff,  then  the  plaintiff  should  recover.    If  in  consequence  of 
such  blockade  of  the  highway  as  I  have  before  named,  the  plaintiff 
was  unavoidably  detained  and  prevented  from  passing  with  bis 
team  along  it  to  the  depot,  until  the  passenger  train,  using  the 
usual  signals  and  making  the  ordinary  noises  of  moving  trains^ 
arrived  and  passed  west,  and  by  reason  of  this  unavoidable  deten- 
tion, and  while  waiting  to  pass  over  the  crossing,  the  plaintiffs 
team  became  by  those  surroundings  frightened  and  unmanageable^ 
without  the  fault  of  the  plaintiff,  while  he  was  using  proper  care 
and  skill  to  hold  and  control  them,  and  they  overset  the  wagon  and 
ran  away,  injuring  the  plaintiff  and  his  property,  the  defendant 
must  be  held  liable  for  tne  damages  thereby  resulting  to  him.*' 
These  instructions  were  erroneous.     The  plaintiff  had  not,  1>J 
his  declarations,  attributed  his  injury  to  his  ill^al  de- 
tSlmSjM  tention,  and  if  he  had  it  would  have  been   idle ;  for 
the  particular  injury  of  which  he  complained,  namdTt 
the  fright  and  running  away  of  his  horses,  could  not  have  flowed 
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from  that  detention  as  a  proximate  caase.  The  discussion  of  the 
qneetion  of  proximate  cause  by  this  court  in  Lewis  v.  Bailroad  Co.,  54 
Mich.  128,  IS  so  I'ecent  and  was  so  foil  that  farther  discussion  now 
ooald  do  little  more  than  to  go  over  the  same  ground,  and  is  there- 
fore quite  unnecessary.  But  the  recent  cases  of  Jackson  v.  Bailroad 
Co.,  13  Lea,  491,  and  Pittsburgh,  etc.,  B.  E.  Co.  v.  Staley,  41  Ohio 
St.  118 ;  8.  c.,  19  Am.  &  Eng.  U.  B.  Cas.  881,  are  referred  to  as  cases 
analogous  to  the  present  in  their  facts,  and  in  both  of  which  a 
conclusion  was  reached  in  harmony  witn  the  views  here  expressed. 

A  new  trial  must  be  ordered. 

Campbell  and  Champlin,  J.  J.,  concurred. 

Shebwood,  J.,  concurred  in  result. 

Injury  at  Railway  Crostlngi  Proximate  and  Remote  Cautei — ^The  Supreme 
Court  of  Ohio,  in  June,  1884,  passed  upon  a  case  like  the  principal  case  in 
Pittsburgh,  etc.,  R.  R  Co.  v.  Staley,  52  Am.  R  74.  The  railway  company 
by  its  train,  unlawfully  obstructed  a  village  street.  Staley  walked  around 
the  rear  of  the  train,  entered  another  street,  and  then  having  selected  one  of 
the  many  routes  to  her  home,  slipped  on  some  ice,  fell  and  sustained  serious 
injury.  The  same  company  had  placed  the  ice  there  in  the  process  of  clear- 
ing its  track,  which  occupied  a  part  of  the  street.  Eleldy  1.  That  the  proxi- 
-  mate  cause  of  the  injury  was  the  placine  of  the  ice  on  the  street.  2.  if  the 
company  was  not  in  fault  in  so  placing  the  ice,  it  was  not  liable  for  the  injury 
caused  by  the  fall.     See  also  41  Ohio  St.  118. 

In  a  recent  case  in  Wisconsin,  the  chains  connecting  the  lever  with  the 
draw-bar  were  frequently  broken,  and  the  brakeman  was  forced  to  go  under- 
neath the  cars  to  uncouple,  and  once  while  there  the  conductor  signalled  to 
to  go  ahead,  not  knowing  the  brakeman's  position.  EUd^  That  negligence 
of  the  conductor  in  starting  was  the  proximate  cause  of  the  injury,  and  not 
the  ofslect  of  the  company  in  not  having  the  cars  repaired.  Fowler  e.  C. 
&  N.  W.  R  R  Co.,  17  Am.  &  Eng.  R  R  Cas.  637. 

In  the  recent  case  of  Jackson  v.  N.  C.  &  St.  L.  R  R  Co.,  18  Lea,  491 
(Tenn.);  s.  c,  49  Am.  R  668,  the  defendant  had  left  a  train  of  cars  stand- 
ing entirely  across  a  highway  crossing  near  its  depot,  and  the  plaintiff,  desir- 
ing' to  reach  the  station,  undertook  to  drive  with  a  horse  and  cart,  at  a  point 
where  there  was  no  crossing,  and  the  truck  was  raised  above  the  ffrouna  and 
be  was  thrown  off  by  the  jolting  of  the  cart  and  injured.  Bela,  That  the 
injorj  was  not  the  proximate  result  of  the  defendant's  conduct. 

In  I«.  &  N.  R  R  Co.  e.  Quthrie  (Tenn.),  11  Am.  &  Eng.  R  R  Cas.  478,  a 
fence  along  the  line  of  the  highway  had  been  removed,  so  that  stock  strayed 
upon  the  road  and  were  killed  by  passing  trains.  JEMd^  Such  killing  was 
DOC  the  direct  consequence  of  the  removal  of  the  fence. 

The  case  of  Tisdale  e.  Norton,  8  Met.  888,  is  analogous  to  the  one  at  bar. 

The  hig^hway  was  out  of  repair,  and  the  plaintiff  to  avoid  the  defect,  went 

into  an  adjoining  field  and  was  injured.    BMj  That  the  injuries  were  too 

remore.     These  cases  suffice  to  indicate  the  distinction  at  all  times  to  be  kept 

in  mind  in  negligence  cases  between  proximate  and  remote  causes.    In  the 

priocipal  case  the  immediate  cause  of  tne  Injury  was  the  friffht  of  the  horses. 

Ajs  to   the  engine  blowing  off  steam,  the  language  of  Graves,  C.  J.,  in 

Gilbert  9.  Flint,  etc.,  R  R  Co.,  51  Mich.  489,  is  m  point:  << There  are  a  vast 

vsrietj  of  things  which  must  be  regarded  as  matters  of  common  knowledge; 

things  which  every  adult  person  of  ordinary  experience  or  intelliffence  must 

be  pr«aaiiied  to  know;  things  which  do  not  require  to  be  pleadeo^  or  to  be 

made  the  anbjects  of  specific  proof;  and  it  is  not  within  the  province  of  the 

court  to  leave  it  to  a  jury  to  find  contrary  to  this  knowledge. 
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''  The  question  before  us  is  subject  to  this  principle.  It  is  according  to 
daily  experience  to  see  cars  goinff  or  standing  on  the  common  highways 
while  teams  are  yariously  employed  near  by,  and  pass  and  repass  without 
taking  fright.  We  have  street  cars  and  steam  fire  engines,  and  steam 
threshing  machines,  but  horses  readily  become  familiar  with  them,  and 
serious  frights  are  exceedingly  rare  and  entirely  exceptional.  As  objects 
calculated  to  alarm  horses,  the  rule  is  in  fayor  of  their  harmlessness.^^  In 
the  absence  of  proof  of  negligence  in  their  management,  the  presence  of 
engines  throwing  out  smoke  and  steam  is  not  enough  to  establish  negUgence. 


Gbeen  Ridgb  B.  B.  Co. 

V. 

Habman  Bbikkman. 

{AdwuMe  Cam,  Maryland,) 

In  an  action  against  a  railway  company  for  negligently  setting  fire  to  tsn- 
bark,  etc.,  by  sparks  from  the  engine,  luiH  that  evidence  of  a  custom  of 
farmers  in  the  vicinity  to  set  fire  to  leaves  and  underbnub,  in  order  to  im- 
prove pasturage,  was  not  admissible. 

Proof  that  a  fire  originated  from  the  locomotive,  is  sufficient  to  establish  a 
frima  fade  case  of  negligence  against  the  company,  and  to  cast  upon  it  the 
QMU  prtfbandi  to  show  the  contrary. 

Proof  that  a  locomotive  habitually  scatters  sparks  so  as  to  endanger  com- 
bustible material  along  the  line  of  the  road  is  sufficient  to  warrant  a  juiy  is 
inferring  negligence  against  the  company. 

Jury  are  to  determine  what  is  the  proximate  cause  of  a  fire. 

Appeal  from  Circuit  Court  for  Alleghany  county. 
I^erd.  WHMame  and  A.  H.  Boyd  for  appellant,  the  railway  com- 
pany. 
Harma/n,  Brinhmcm  for  appellee. 

Ybllot,  J. — In  the  Circuit  Court  for  Alleghany  county  an  action 
was  instituted  by  the  appellee  against  the  appellant  for  the  re- 
FAcn.  covery  of  damages,  the  plaintiff  averring  in  his  declari' 

tion  that  he  was  the  owner  of  a  large  quantity  of  tan-bark,  corded 
wood  and  other  property,  and  that  said  property  was  destroyed  by 
combustion  resulting  from  a  fire  occasioned  by  the  engines  and 
locomotives  of  the  defendant  being  negligently  run  and  controlled 
on  the  line  of  its  road.  The.  evidence  offered  by  the  plaintiff 
tended  to  prove  that  the  defendant  owned  and  operated  a  railroad 
constructed  through  a  country  covered  with  forest  at  the  foot  of 
Green  Bidge  Mountain,  and  that  on  the  28th  day  of  AprU«  lS84,a 
fire  was  originated  near  said  road  by  sparks  from  defendant's  en> 

Sine,  which  first  extended  to  the  lands  of  one  Ryan  and  Frederick 
rinkman,  who,  in  their  efforts  to  avert  the  danger,  **  trailed  the 
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fire"  along  the  moantain  ridge,  more  than  a  mile  from  their  lands 
to  the  plaintiff's  land  ;  that  the  plaintiff,  assisted  by  others,  encoun- 
tered and  resisted  the  conflagration  in  the  same  manner  until  about 
3  o'clock  in  the  morning,  wnen,  supposing  that  the  flames  had  been 
sabdaed,  he  retired,  and  returned  at  10  o'clock,  about  two  hours 
after  which  time  a  fresh  wind  sprang  up,  carrying  fire  from  the 
bwraing  debris,  which  ignited  and  destroyed  the  plaintiff's  prop- 
erty, and  thus  occasioned  the  claim  for  damages  wiiich  forms  the 
/uQijdation  for  this  suit. 

The  plaintiff  offered  evidence  tending  to  prove  that  the  method 
employed  to  subdue  the  fire  was  necessair  and  proper.  He  offered 
no  direct  proof  that  the  fire  was  Caused  by  the  engine,  but  proved 
that  the  hre  was  seen  some  20  feet  from  the  track  of  the  road 
about  three  hours  after  the  engine  had  passed  that  point.  The 
plaintiff  also  proved  that  within  a  month  previous  to  the  28th  day 
ofAbiily  1884,  said  engine  had  been  seen  to  start  two  other  fires, 
and  tliat  on  three  occasions,  within  that  time,  glowing  cinders  were 
ohseryed  dropping  from  said  engine. 

The  defendant  offered  to  prove  that  among  the  farmers  in  that 
region  it  was  a  custom  or  usa^  to  set  fire  to  the  leaves  and  under- 
brash  at  that  section,  so  as  to  improve  the  pasturage ;  and  that  an- 
nually, during  inany  years  before  the  defendant's  road  ou«tom 
was  bnilt,  sucn  fires  had  been  started  in  that  valley  and  nrmo^ 
the  adjacent  mountains.      Upon   objection  from  the  "°^  ^" 
plaintiff  the  court  refused  to  admit  such  testimony,  but  permitted 
the  defendant  to  prove  the  existence  of  any  other  fires  which  had 
been  started  in  that  vicinity  within  a  month  before  or  after  that 
which  the  plaintiff  alleged  was  the  cause  of  the  destruction  of  his 
property. 

The  refusal  of  the  court  to  admit  evidence  of  a  usage  or  custom 
as  aforesaid  forms  the  foundation  of  the  defendant's  first  bill  of 
exceptions.  The  defendant  also  excepted  to  the  ruling  of  the 
court  in  granting  the  prayers  of  the  plaintiff  and  in  rejecting^  its 
Bftb  and  seventh  pravers,  and  in  modifying  its  third  and  sixth 
prayers.  The  defendant  excepted  especially  to  the  plaintiff's 
p/ayers,  assi^ing  as  a  reason  that  there  was  no  evidence  legally 
samcient  to  show  that  the  defendant's  engine  started  the  fire  men- 
tioned in  the  declaration. 

The  question  presented  for  determination  in  the  first  bill  of  ex- 
ceptions relates  to  the  propriety  of  the  court's  ruling  in  rejecting 
proof  of  usage  and  custom  among  the  farmers  in  that  locality. 
The  fact  of  the  existence  of  a  certain  custom  or  usage  is  sometimes 
admissible  in  evidence  in  an  action  involving  the  construction  of 
contracts,  because  agreements  mav  be  suppo^  to  have  been  made 
with  reference  to  such  known  and  estabhsned  usages  and  customs 
as  are  not  in  conflict  with  the  law  of  the  land.    Indeed,  as  the 
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common  law  is  bat  an  embodiment  of  ancient  ufiages  and  coetoms, 
having  an  extended  and  general  application,  the  customs  and 
usages  of  a  neighborhood  may  to  some  degree  be  regarded  as  a 
species  of  local  common  law.  But  in  actions  of  this  natme  evi- 
dence of  usage  or  custom  does  not  seem  to  be  admissible.  No  an- 
thoritj  has  l>een  cited  to  show  that  such  evidence  is  proper  and 
pertinent  to  the  issue ;  and  the  decision  of  this  court  seems  to  be 
adverse  to  the  adduction  of  such  proof.  Baltimore  &  Ohio  RE. 
Co.  V.  Shipley,  39  Md.  255. 

The  four  prayers  of  the  plaintiff,  which  were  granted  by  tbe 
court  and  excepted  to  by  the  defendant,  are  so  slightly  variant  that 
they  might,  with  api)arent  facility,  have  been  condensed  and  em- 
bodied ID  a  single  instruction.  The  first  enunciates  the  propo- 
sition that  if  fire  was  communicated  by  defendant's  engine  there 
must  be  a  finding  for  plaintiff,  unless  there  was  no  negugence  on 
the  part  of  the  defendant,  or,  unless  there  was  negligence  on  the 
part  of  the  plaintiff.  The  second  prayer  declares  that  fire  fio 
communicatea  is  prima  facie  evidence  of  negligence  on  the  part 
of  the  defendant. 

In  the  third  praver  the  jury  are  told  that  if  the  defendant's  en- 
gine at  the  time  of  the  fire  complained  of  ^'  habitually  scattered 
sparks"  so  as  to  endanger  combustible  material  along  the  line  of 
the  road,  it  is  a  fact  from  which  they  may  find  negligence  on  the 
part  of  the  defendant. 

In  the  fourth  prayer  the  jury  are  told  that  if  they  believe  from 
the  evidence  that  the  fire  originated  from  the  defendant's  engine, 
then,  in  order  to  exonerate  the  defendant,  they  must  find  that  said 
defendant  exercised  reasonable  care  and  diligence  by  having  its 
engine  properly  constructed  and  in  the  charge  of  skilful  and 
proper  persons. 

The  first,  second  and  fourth  of  these  prayers  are  based  upon  the 
hypothesis  that  the  jury  believe  that  the  fire  was  communicated  by 
the  defendant's  engine.  When  a  fire  so  originates  the  law  creates 
the  presumption  oi  negligence,  and  the  on^us  probandt  is  on  the 
defendant  to  show  the  contrary.  Maryland  Ooae,  article  77.  This 
Fibs  stabtsd  court  has  Said  that  ^^  it  is  not  incumbent  on  the  plaintiff, 
uallcK-^^t  i^  ^^  action  of  this  kind,  to  prove  that  the  fire  was 
pROBANDi.  caused  by  the  defendant's  negugence ;  but  the  onus  is 
cast  on  the  defendapt  to  disprove  negligence  on  its  part,  or  rather 
to  show  aflSirmativelv  that  it  has  used  reasonable  care  to  prevent 
causing  injury  by  fire  from  its  engines."  Annapolis  &  K.  E.  B. 
Co.  V.  Gantt,  39  Md.;  B.  &  O.  R.  K  Co.  v.  Shipley,  39  Md.  251: 
Bait.  &  Susqh.  R.  R.  v.  Woodruff,  4  Md.  242. 

In  the  plaintiff's  third  prayer  the  jury  are  told  that  if  they  be- 
lieve from  the  evidence  that  the  engme  '^habituallj  scattered 
sparks  to  such  an  extent  as  to  endanger  combustible  mi^teriai  aloDg 


FIKE— CUSTOM  OF  FABMEKS— KEOLIGSNCE.  346 

tlie  line  of  the  road,"  it  is  a  fact  from  which  they  may  find  negli- 
^nee  on  the  part  of  the  defendant.  In  Gantt's  case,  ^nonct  that 
m  39  Md.  135,  a  witness  stated  that  he  had  seen  the  ^S!?  J^ 
engines  scattering  large  sparks,  in  passing,  capable  of  ^">a™«*- 
settins  fire  to  combustible  articles  along  the  road ;  and  that  abont 
a  we^  before,  he  had  put  out  a  fire  in  the  leaves  caused  by  these 
sparks;  bat  he  could  not  say  that  he  had  ever  seen  any  such  sparks 
from  the  locomotive  that  was  drawing  the  freight-train  on  the 
morning  of  the  fire. 

Chief  Judge  Bartol,  in  delivering  the  opinion  of  the  court,  said : 
*^We  entertain  no  doubt  that  this  was  competent  and  admissible 
evidence^  both  for  the  purpose  of  proving  that  the  fire  in  question 
was  occasioned  by  the  locomotives,  and  as  tending  to  prove  negli- 
gence on  the  part  of  the  defendant  in  the  construction  and  man- 
agement of  its  endues." 

The  learned  chief  judge,  in  support  of  these  propositions,  cited 
the  case  of  Piggott  v.  The  Eastern  Counties  Ky.  Co.,  64  Eng. 
C.  L.  228 ;  and  also  refeiTed  to  a  number  of  American  cases  m 
which  the  same  principle  is  enunciated. 

The  fifth  prayer  of  the  appellant  was  properly  relected  by  the 
eonrtj  because  it  contained  no  instruction  which  had  not  already 
been  given  to  the  jury  in  appellant's  first  prayer,  which  had  been 
i^nnted.     This  remark  is  also  pertinent  to  the  appellant's  seventh 
prayer,  which  was  properly  rejected,  because  it  an-  rwmitory  w- 
nonnced  nothing  more  than  that  which  was  completely  o^SSZf  ^^ 
covered  by  his  second  prayer,  which  was  granted.    The  first  and 
fourth  prayer  of  the  appellee  also  required  the  jury  to  find  that 
the  fire  originated  from  the  appellant's  engine  before  they  could 
find  a  verdict  for  appellee.    The  reproduction  and  repeated  pre- 
sentation of  the  same  legal  proposition  in  various  prayers  by  a 
mere  transposition  of  phraseology  are  not  only  unnecessary  but 
manifestly  tend  to  confusion,  ana  should  not,  therefore,  be  encour- 
aged by  judicial  sanction. 

Neither  the  third  nor  the  sixth  prayer  of  the  appellant  could  be 
^nted  as  originally  presented,  ana  even  when  considered  as  modi- 
fied by  the  court  it  may  well  be  doubted  whether  the  legal  maxim 
W  questiones  facti  non  respondent  judices  has  not  been  ignored. 
Bat  if  error  in  this  respect  has  been  committed  it  operated  in  ap- 
pelLint^s  faror,  and  he  nas  no  just  cause  for  complaint.     The  ques- 
tion preeented  by  these  two  prayers  have  been  settled 
hy  adjndication.     In  the  case  of  the  Annapolis  &  Elk-  cauS^Stio 
ridge  K-  R.  Co.  v.  Gantt,  39  Md.,  the  court  said  :  "  In  '^^*' 
a  case  where  the  fire  has  not  been  communicated  directly  to  the 
plaintiff's  property  by  sparks  or  cindei*s  from  the  locomotive — ^as 
where  it  has  spread  from  its  firat  beginning  and  thus  been  com- 
municated indirectly  to  the  plaintiffs  property — ^it  is  a  question  to 
)>e  submitted  to  the  jury  to  determine,  from  all  the  facts  of  the 
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case,  whether  the  injury  complained  of  is  the  natural  consequence 
of  the  defendant's  negligence,  or  whether  it  has  been  caused  by 
some  intervening  force  or  power,  which  stands  naturally  as  the 
cause  of  the  misfortune."  The  doctrine  here  announced  is  recog- 
nized and  sanctioned  by  the  decisions  in  other  States.  Oil  Creek 
&  Allegheny  R,  R.  Co.  v.  Kughron,  74  Pa.  St.  316 ;  Peverljr  v. 
Eastern  R.  K.  Co.,  98  Mass.  419 ;  Metallic  Compression  Casting 
Co.  V.  Fitchburg_  R.  R.  Co.,  109  Mass.  278 ;  Higgins  v.  Dewey, 
107  Mass.  496 ;  W  hite  v.  Colorado  Central  R.  R.  Co.,  5  Dillon,  428. 

In  the  third  and  sixth  prayer  of  the*appellant  the  court  is  asked 
to  say  to  the  jury  that  if  there  were  certain  intervening  forces  in 
operation  as  specifically  set  forth  in  the  instructions  songht  to  be 
obtained,  then  the  plaintiff  was  not  entitled  to  recover.  Now  in 
the  case  just  referred  to  in  39  Md.,  this  court  has  said  that  the  jury 
must  ^'  determine  from  all  tlie  facts  in  the  case  whether  the  injury  ^ 
complained  of  is  the  natural  consequence  of  the  defendant's  negli- 
gence, or  whether  it  has  been  caused  by  some  intervening  force,'* 
etc.  It  seems  quite  clear  that  the  court  was  right  in  refusing  to 
grant  these  prayers  as  presented  by  the  appellant. 

There  bein^  no  perceptible  error  in  any  of  the  rulings  of  the 
court  below  which  could  injuriously  afiect  the  appellant,  the  judg- 
ment in  this  cause  should  be  afiSrmed. 

Judgment  affirmed. 

Cuttom,  Evidence  of,  Inadmissible  as  bearing  on  Negligence. — ^In  an  action 
against  a  railroad  company  for  damages  caused  by  fire  from  one  of  its  loco- 
motives, the  issue  being  whether  the  defendant  had  used  due  caution  and 
diligence  in  preventing  the  spread  of  the  fire,  evidence  that  it  was  not  the 
usual  practice  among  railroads  in  that  section  of  country  to  employ  watch- 
men is  inadmissible.  Grand  Trunk  R.  R.  Co.  v.  Richardson,  91  U.  S.  454. 
In  an  Alabama  case,  where  a  quantity  of  cotton  was  ignited  by  a  torch-light 
on  the  boat  on  which  it  was  being  carried,  in  a  suit  for  its  loss  the  plaintiff 
asked  an  instruction  that  if  the  torch-light  had  communicated  the  fire  to  the 
cotton,  the  latter  being  so  near  as  to  be  exposed  to  the  danger,  this  was 
negligence,  and  rendered  the  defendant  liable,  '*  although  the  jury  should 
believe  that  it  was  usual  for  steamboats  to  carry  torch-lights,^*  which  the 
court  refused.  This  the  Supreme  Court  held  to  be  error,  saying:  '*  Tlie  re- 
sult would  not  be  changed  by  the  existence  of  a  custom  to  carry  torches 
at  night.  A  custom  which  would  authorize  a  carrier  to  carry  a  torch  in  such 
a  manner  as  to  endanger  the  cargo  would  be  violative  of  law  and  good  faith, 
and  could  not  receive  judicial  sanction.  If  a  boat  cannot  be  run  at  night 
without  the  aid  of  torches  carried  in  such  a  manner  as  to  endanger  the  cot- 
ton or  freight,  to  stop  is  the  plain  duty  of  the  carrier.  Custom  cannot  re- 
lieve from  the  obligation  to  bestow,  even  in  guarding  against  the  excepted 
danger  from  fire,  reasonable  care  and  diligence  in  taking  care  of  the  freight.'* 
Hibler  v,  McCartney,  81  Ala.  501.  So  where  the  question  was  whether  a 
railroad  company  had  been  negligent  in  blowing  the  whistles  of  locomotives 
at  crossings  so  as  to  frighten  horses,  it  was  held  incompetent  to  show  a 
custom  on  other  railroads  to  blow  whistles  in  a  similar  way.  ''If  all  the 
railroads  in  the  country,"  it  was  said,  ''adopt  any  rule  or  custom  which  is 
unreasonable  and  dangerous  and  productive  of  injury,  the  generality  of  the 
custom  cannot,  in  any  given  case,  in  any  degree  excuse  or  justify  the  act.*' 
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Hill  V.  Portland,  etc.,  R  R.  Co.,  55  Me.  438;  and  see  Gahagan  v,  Boston, 
etc.,  R.  R.  Co.,  1  Allen,  187.  And,  therefore,  where  the  negligence  im- 
puted to  a  railroad  company  was  the .  failure  to  maintain  a  flagman  at  a 
crossing  the  custom  of  other  railroads  in  maintaining  flagmen  at  crossings 
was  excluded.    Bailey  «.  New  Haven,  etc.,  R.  R.  Co.,  107  Mass.  496. 

In  an  action  to  recover  damages  from  a  railroad  company  for  property  de- 
stroyed by  fire  set  by  sparks  from  defendant's  engine,  the  defendant  re- 
quested the  court  to  instruct  the  jury  as  follows: 

''If  the  jury  find  from  the  evidence  that  defendant  cared  for  and  kept  the 
road-beds  and  margins,  in  respect  to  combustible  matter,  and  in  respect  to 
the  mowing  and  burning  the  vegetable  growth  thereon,  in  substantially  the 
same  manner  as  careful  and  prudent  managers  and  operators  of  railroads  do 
iif  this  respect,  then  the  jury  would  not  be  warrantea  in  finding  the  defend- 
ants wanting  in  requisite  care  and  prudence." 

JBeld,  This  request  embodied  a  proposition  manifestly  unsound  and  was 
properly  refused.  It  is  radically  inconsistent  with  the  established  legal  defi- 
nition of  negligence,  that  it  should  be  proved  or  disproved  in  the  particular 
case  by  evidence  of  the  custom  of  other  persons  or  corporations,  whether 
prudent  or  otherwise,  under  similar  circumstances,  or  by  speculations  and 
inferences  as  to  what  they  would  have  done  in  the  case  on  trial.  Bryant  v. 
Central  Vermont  R.  R.  Co.,  56  Vt.  710. 
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Where,  b^  the  actionable  negligence  of  a  railroad  company,  fire  from  its 
locomotive  is  communicated  to  ^joining  property,  which  is  thereby  con- 
sumed, the  owner  of  such  property  can  recover  his  entire  loss  from  such 
company  without  regard  to  any  insurance  theireon. 

In  such  case,  the  fact  that  such  property  at.  the  time  of  its  destruction 
was  insured,  and  that  the  insurance  companies  had  paid  the  owner  the 
amount  of  the  insurance,  is  not  available  to  the  railroad  company  as  a  de- 
fence. 

An  error  of  the  trial  court  in  ruling  upon  demurrers,  which  runs  through 
the  record  and  is  repeated  in  instructions  to  the  jury,  is  not  a.  harmless 
error. 

From  the  Knox  Circuit  Court. 

W.  S.  Be  Wolf,  S.  N.  Chamhera,  J,  E.  McDonald,  J,  M.  Buir 
leTj  and  A,  Z.  Mason  for  appellants. 

A.  Iglehart, «/.  G.  WtUiams,  F.  TF.  Yiehe^  J.  E.  IglehaH  and 
R.  Q.  JEvams  for  appellee. 

HowK,  J. — This  is  a  suit  by  the  appellants,  James  H.  and  James 
A.  Cnnninffham,  as  plaintiffs,  against  the  appellee,  the  Evansville 
and  Terre  Haute  R.  B.  Co.,  as  sole  defendant.    The  faom. 

object  of  the  suit  was  to  recover  damages  for  the  destruction  of 


f 

i€ 


348  CUNKINOHAX  V.  EVANSVILLEy  £TC.|  B.  B.  CO. 

the  appellants'  starch  and  ffhicoee  works  bj  fire,  communicated 
tliereto,  as  alleged,  by  and  throngh  the  negligence  of  the  appellee, 
and  withont  any  contributorv  negligence  on  the  part  of  tne  ap- 
pellants. The  complaint  of  the  appellants  was  in  three  para- 
rraphs.  In  the  first  paragraph,  appellants  alleged  that  the  appel- 
ee  negligently  failed  to  keep  its  engines,  used  on  its  railroad  track 
adlacent  to  their  works,  supplied  with  suitable  spark-arresters,  but 
suffered  them  to  become  ola,  worn  out,  and  in  bad  repair,  bo  that 
coals  of  fire  escaped  from  such  engines,  and,  withont  the  appel- 
lants' fault,  communicated  to  and  destroyed  their  works. 

In  the  second  paragraph  of  their  complaint,  appellants  alleged, 
in  substance,  that  appellee  negligently  overloaded  its  trains  of 
cars,  used  on  its  railroad  track  adjacent  to  the  appellants'  works, 
so  that  the  engines  hauling  such  trains  emitted  sparks  and  coals 
of  fire,  which,  without  appellants'  contributory  fault,  commani- 
cated  fire  to  their  works,  and  they  were  thereby  consumed  and  de- 
stroyed. 

In  the  third  paragraph  of  their  complaint,  appellants  alleged,  in 
brief,  that  by  tne  general  negligence  of  the  appellee  in  the  con- 
struction, management  and  use  of  its  engines  and  trains  of  cais, 
sparks  and  coals  of  fire  were  suffered  by  appellee  to  escape  from 
its  locomotives,  whereby  appellants'  starcli  and  glucose  works, 
without  their  fault,  were  set  on  fire  and  were  burned  and  de- 
stroyed. A  schedule  of  appellants'  property,  so  burned  and  de- 
stroved,  is  set  out  in  each  oi  the  paragraphs  of  complaint. 

llie  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  verdict 
was  returned  for  the  appellee,  the  defendant  below.  Over  the 
appellants'  motion  for  a  new  trial,  it  was  adjudged  by  Uie  court 
that  appellants  take  nothing  by  their  suit,  and  Uiat  appellee  re- 
cover its  costs. 

The  first  error  of  which  appellants  complain  here  is  the  overrul- 
ing of  their  demurrers  to  the  second,  third,  and  fourth  paragraphs 
of  appellee's  answer. 

The  answer  was  in  five  paragraphs,  of  which  the  first  was  a  gen- 
eral denial  of  the  complaint.  The  basis  of  each  of  the  second, 
third,  fourth,  and  fifth  paragraphs  of  answer  is  substantially  the 
same,  namely,  that  the  appellants'  starch  and  glucose  works  were 
insured  against  loss  or  destruction  by  fire,  at  the  time  they  were 
burned,  in  divers  named  fire  insurance  companies,  in  the  aggre- 

{i;ate  amount  of  $50,000 ;  and  that  after  their  works  had  been  so 
)urned  and  destroyed,  upon  proofs  of  their  loss  and  an  adjustment 
thereof,  the  appellants  had  actually  received  from  such  insurance 
companies  the  aggregate  sum  of  $35,224.09.  Upon  this  basis  of 
facts,  the  appellee  alleged  in  the  second  paragraph  of  its  answer, 
that  the  insurance  money  so  received  by  the  appellants  was  more 
than  the  value  of  the  property  so  burned  and  destroyed,  and  more 
than  the  loss  and  damage  sustained  by  them ;  that,  by  means  of 
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snch  payment  of  such  insnrance  money,  the  several  insurance  com- 

Cnies  became  and  were  subrogated  to  all  the  rights  of  the  appel- 
its,  in  and  to  the  property  so  burned  and  destroyed,  and  to  all 
their  rights  of  action  for  the  destruction  of  such  property,  and  to  all 
the  pretended  rights  which  the  appellants  were  seeking  to  enforce 
in  this  action ;  and  so  the  appellee  said  that  appellants  were  not 
the  real  parties  in  interest. 

Upon  the  same  basis  of  facts,  the  appellee  alleged  in  its  third 
paragraph  of  answer,  that  after  the  burning  and  destruction  of 
their  starch  and  glucose  works,  the  appellants  and  the  several  in- 
snrance companies  mutually  settled,  appraised  and  agreed  upon 
the  amount  of  such  loss  and  damage  complained  of  herein,  at  the 
sum  of  $68,375.65,  which  was  a  sum  greater  than  the  damage  suf- 
fered; that  thereupon  the  several  insurance  companies  paid,  as 
and  for  the  sum  insured  upon  such  property,  the  aggregate  sum 
of  $35,224.09,  whereby,  all  rights  of  action  as  to  such  sum  became 
and  were  transferred  to  such  insurance  companies ;  and  so  the  ap- 
pellee said  that,  as  to  such  sum,  appellants  could  not  maintain  this 
action. 

In  its  fourth  paragraph  of  answer,  upon  the  same  basis  of  facts, 
the  appellee  alleged  the  appellants  and  the  several  insurance  com- 
panies, after  the  ouming  and  destruction  of  the  starch  and  glucose 
woiics,  agreed  upon  the  value  of  such  property  and  the  amount  of 
the  loss,  which  latter  was  fixed  at  the  liighest  limit  and  more  than 
the  same  really  was,  to  wit,  at  $68,375.65 ;  and  that,  upon  such 
insurance  and  damage,  the  insurance  companies  paid  the  ap- 
pellants the  amount  insured,  to  wit,  $35,224.09 ;  whereby  all  right 
of  action  for  the  causes  stated  in  the  complaint  herein  became  and 
were  transferred  to  the  several  insurance  companies,  and  appel- 
lants thereby  became  divested  of  all  right  of  action  for  the  causes 
set  forth  in  their  complaint. 

It  will  be  observed  that  the  appellee  has  not  controverted,  in 
either  of  these  paragraphs  of  answer,  any  of  the  facts  stated  by  the 
appellants  in  either  paragraph  of  their  complaint,  as  constituting 
their  cause  of  action.    For  the  purposes  of  these  paragraphs  of 
answer  the  appellee  concedes  that  the  appellants'  property  was, 
without  any  contributory  fault  on  their  part,  burned  and  destroyed 
by  and  through  the  fault  and  negligence  of  the  appellee,  (1^  in 
failing  to  supply  its  engines  with  suitable  spark-arresters ;  (2)  in 
so  overloading  its  trains  of  cars  that  the  engines  hauling  the  same 
emitted  epar^  and  coals  of  fire ;  and  (3)  in  the  construction,  man- 
agement and  use  of  its  engines  and  trains,  so  that  sparks  and  coals 
of  fire  were  suffered  to  escape  from  its  locomotives.    Making  these 
eoDoefleioDS,  the  appellee  claimed  that  appellants'  action  against  it 
for  the  damages  resulting  from  its  negligent  destruction  of  their 
property  (1)  was  wholly  barred  by  reason  of  the  fact  that  they  had 
received  from  certain  msurance  companies,  in  which  they  had  in- 
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8ured  snch  property  against  loss  by  fire,  certain  soma  of  money^ 
amoanting  m  tne  aggregate  to  more  than  the  value  of  their  prop- 
erty 80  burned  and  destroyed,  and  to  more  than  tlie  loss  or  dam- 
a^  sustained  by  them,  and  (2)  was  barred  in  part  as  to  the  amount 
of  the  insurance  money  so  received  by  them  for  the  burnio^  and 
loss  of  such  property  from  such  insurance  companies,  whid  was 
slightly  in  excess  of  one-half  of  the  appraised  and  agreed  value  of 
the  entire  property  so  burned  and  destroyed. 

The  paragraphs  of  appellee's  answer,  the  substance  of  which  we 
have  given,  proceed  upon  the  theory  that  although  the  appellante' 
property,  without  contributory  fault  on  their  part,  was  consumed 
and  destroyed  by  and  through  the  negligence  of  the  appellee,  tbej 
cannot  recover  the  damages  occasioned  by  such  destruction  of 
insuRAxctt    HO  ^^^^^  property  of  or  from  the  appellee,  if  it  appear 
DsmcB      TO  they  were  indemnified  for  such  damages  by  contracts 
PANT  8UVD  pos  of  msuraucc  against  loss  by  fire,  unless  the  amount  oi 
damages  exceed  such  indemnity,  and  then  only  to  the 
extent  of  such  excess ;  in  other  words,  the  appellee  claims  in  ite 
answer,  that,  to  the  extent  the  appellants  were  indemnified  for 
their  damages  resulting  from  the  destruction  of  their  property  by 
fire  by  their  contracts  of  insurance  against  loss  by  fire,  it,  the  ap- 
pellee, is  exempt  from  liability  to  them  for  such  damages,  although 
the  destruction  of  their  property  by  fire  was  caused  by  and  through 
its  negligence,  without  their  contributory  fault     These  positions 
cannot  be  maintained.    The  contracts  of  the  appellants  for  tlie 
insurance  of  their  property,  with  the  insurance  companies,  and 
their  subsequent  conduct  in  relation  thereto,  are  matters  in  which 
the  appellee,  as  the  wrong-doer,  had  no  concern,  and  which  do  not 
affect  the  measure  of  its  liability.    So  the  law  seems  to  be  uni- 
form! v  settled  elsewhere,  and  we  know  of  no  sufficient  reason  for 
adopting  a  different  rule  of  decision  in  this   State.     Weber  v» 
Morris  and  Essex  R.  R.  Co.,  35  N.  J.  Law^  409  (10  Am.  R.  253) ; 
Clark  V.  Wilson,  103  Mass.  219  (4  Am.  R.  532) ;  Hayward  v.  Cain. 
105  Mass.  213 ;   Perrott  v.  Shearer,  17  Mich.   47 ;  Merrick  r. 
Brainard,  38  Barb.  574 ;  Peoria  M,  and  F.  Ins.  Co.  «.  Fi-ost,  37 
111.  333;  Connecticut  M.  Life  Ins.  Co.  v.  New  York,  etc.,  R.K. 
Co.,  25  Conn.  265 ;  Rockingham  Mnt.  Fire  Ins.  Co.  v.  Bosher,  39 
Maine,  253 ;  Carpenter  v.  Eastern  Transp.  Co.,  71  N.  Y.  574. 

The  appellants  claimed  that  their  property  had  been  consumed 
and  destroyed  by  and  through  the  actionable  negligence  of  the  ap 
pellee.  In  such  a  case  they  would  be  entitled  to  recover  their  en- 
tire  loss  from  the  appellee;  and  the  fact  that  the  insurance  cod- 
panics,  in  which  their  property  was  insured,  had  paid  them  the 
amount  of  such  insurance,  we  think,  did  not  constitute  any  de- 
fence whatever  to  the  appellants'  action.  We  are  of  opinion, 
therefore,  that  the  trial  court  erred  in  overruling  the  appellants' 
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jemaners  to  the  second,  third,  and  fourth  paragraphs  of  appellee- s 
answer. 

Bat  it  is  claimed  by  appellee's  counsel  that  even  if  the  mlings 

^{  the  conrt  upon  the  demurrers  to  these  paragraphs  of  its  answer 

were  erroneous,  we  ought  to  hold  upon  the  entire  record  bbboe  without 

that  such  errors  were  harmless  and  worked  no  injury  '•■'^"c*- 

to  the  appellants.    We  do  not  think  so.    The  error  of  the  conrt 

in  these  rulings  runs  through  the  record,  and,  after  the  evidence  is 

all  in,  is  repeated  in  its  instructions  to  the  jury  trying  the  cause. 

The  jury  were  thus  instructed  by  the  court :  "  Ton  will  ascertain 

from  the  evidence  the  aggregate  amount  of  the  damage  to  the 

property  named  in  the  complamt.    If  such  amount  does  not  ex- 

ceea  the  sum  paid  by  the  insurance  companies,  as  above  stated,  you 

will  return  a  verdict  for  defendant ;  if  it  does,  you  will  ascertain 

^he  excess,  and,  having  added  six  per  cent  interest  on  such  excess 

from  the  date  of  the  hre  until  now,  retuiii  a  verdict  for  the  plain- 

tifig  for  such  excess  and  interest."    This  instruction,  as  we  have 

seen,  is  not  the  law ;  but  it  was  a  repetition  to  the  jury  of  the 

error  of  the  court  in  its  rulings  upon  tne  demurrers  to  the  several 

paragraphs  of  appellee's  answer.    It  will  not  do  to  say,  we  think, 

of  such  a  continuing  error  running  through  the  record,  that  it  is  a 

barmlesB  error.    At  all  events,  common  fairness  seems  to  require 

that  the  appellants  should,  at  least,  have  an  opportunity  to  try 

their  cause  n-eed  from  such  entangling  errors. 

In  speaking  of  the  claim  of  the  wrong-doer  to  the  benefit  of  in- 
surance money  received  by  the  injured  party,  a  recent  tmKUKM    ko 
writer  on  the  law  of  damages  says :  "  Tnere  can  be  no  SailwS   com? 
abatement  of  damages  on  the  principal  or  partial  com-  t»"    ''™**"* 
pensation  received  for  the  injui^,  wnere  it  comes  from  a  collateral 
source,  wholly  independent  of  the  defendant,  and  is  as  to  him  res 
inter  alios  acta.  .  .  .    Nor  will  proof  of  money  paid  to  the  in- 
lured  party  by  an  insurer  or  other  third  person,  by  reason  of  the 
loss  or  injury,  be  admissible  to  reduce  aamages  in  favor  of  the 
party  by  whose  fault  such  injury  was  done.    The  payment  of  such 
moneys  not  being  procured  by  the  defendant,  and  they  not  having 
been  either  paid  or  received  to  satisfy  in  whole  or  in  part  his  lia- 
bility, he  can  derive  no  advantage  therefrom  in  mitigation  of  dam- 
ages for  which  he  is  liable.     As  has  been  said  by  another,  to  per- 
mit a  redaction  of  damages  on  such  a  ground  would  be  to  allow 
the  wrong-doer  to  pay  nothing,  and  take  all  the  benefit  of  a  policy 
of  insQrance  without  paying  the  premium."     1  Sutherland  Dam- 
ages, p.  242. 

The  doctrine  here  declared  was  reco^ized,  approved  and  acted 
upon  by  this  court,  in  Sherlock  v.  Ailing,  44  Ind.  184.     In  that 
<*afie,  a  similar  defence  was  interposed  to  that  pleaded  by  the  ap- 
pellee in  the  second,  third,  and  fourth  paragraphs  of  its  answer, 
in  the  case  in  hand.    In  considering  this  defence  the  court  there 
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said :  ^^  It  propoBes  to  use,  as  a  defence  to  damages  nesalting  from 
the  wrongtul  act  of  the  defendants,  by  way  of  setoff,  reoonp- 
ment,  or  m  mitigation  of  such  damages,  pecuniary  benefits  re- 
ceived by  the  injured  party,  to  which  tue  defendants  had  not  con- 
tributed, and  not  resulting  from,  or  connected  with,  the  aci  caus- 
ing the  death — ^benefits,  which  it  is  fair  to  presume  would  iiave 
been  realized  at  a  future  day,  without  the  aid  of  their  wroDgful 
act."  So,  in  Ohio,  etc.,  R.  W.  Co.  c.  Dickerson,  59  Ind.  317,  it 
was  held  by  this  court  that  the  fact  that  the  salary  of  a  person  in- 
jured through  the  negligence  of  the  defendant,  is  paid  by  his  env 
ployer  during  the  time  be  is  disabled  by  such  injury,  cannot  miti- 
gate the  damages  such  injured  paity  may  recover  in  an  action 
tnerefor. 

In  their  exhaustive  briefs  of  this  cause,  the  appellants'  learned 
counsel  have  ably  discussed  a  number  of  alleged  errors  of  law  oc- 
curring at  the  trial  and  duly  excepted  to.  But  as  these  errors  may 
not  occur  again,  upon  a  new  trial  of  tliis  cause,  we  need  not  and 
do  not  extend  this  opinion  in  the  consideration  and  decision  of  tbe 
questions  thereby  presented. 

The  judgment  is  revei*sed  with  costs,  and  the  cause  is  remanded 
with  instructions  to  sustain  the  demurrers  to  the  second,  third,  and 
fourth  paragraphs  of  answer,  etc. 

NiBLACE,  J.,  expressed  no  opinion  in  this  case. 


Davidsok 

V. 

St.  Paul,  Minneapolis  and  Manttoba  R.  R.  Co. 

(Advance  Oass^  Minnesota,    July  23,  1885.) 

In  an  action  for  damages  for  the  alleged  destruction  of  plaintiffs  eleTator 
and  its  contents  by  fire  escaping  from  defendant's  locomotive  engine  on  ac- 
count of  its  careless  and  negligent  construction  and  management.  BdeL,  that 
evidence  offered  to  show  a  '*  negligent  habit  '^  on  defendant's  part  as  re- 
spects  the  construction  and  use  of  its  engines  was  properly  confined  to  such 
as  tended  to  show  the  prevalence  of  such  '* habit"  at  or  about  the  time  of 
the  fire  complained  of.  Eeld,  that  persons  who  have  been  employed  on  and 
about  locomotive  engines,  and  have  had  to  do  with  them  in  varying  ciicuB- 
stances  for  lengths  of  time  running  from  10  to  25  years  as  engineers,  con- 
ductors, or  master  mechanics  in  nd&oad  shops,  as  also  a  biakeman  and  y^rd- 
master  of  three  years'  service,  each  of  whom,  from  his  situation  and  tbe  na- 
ture of  his  occupation,  appears  to  have  had  special  advantages,  opp(»tuni- 
ties,  and  means  for  observing  the  nature,  operation,  and  effect  of  sparks 
issuing  from  coal-burning  engines,  and  appears,  also,  to  speak  from  his  own 
observations  so  made,  are  competent  to  testify  as  to  the  size  and  effect  of 
sparks  issuing  from  a  coal-burning  engine,  the  time  during  ivhi<^  they 
would  remain  live,  and  ttie  distance  at  which  fire  could  and  could  not  be 
communicated  by  tiiem. 
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Itis  not  error  to  refuse  to  f^ve  instructioiiB  ^though  correct)  at  the  request 
of  a  p«rtj  when  there  is  nothing  of  substance  in  them  which  is  not,  so  far  as 
neceaaary  to  be  given,  amply  covered  by  the  charge  in  chief. 

The  practice  of  charging  a  jury  in  an  orderly,  systematic,  and  consecutiye 
manner  upon  the  whole  law  of  the  case  in  chief,  in  preference  to  giving 
ipecisl  uutructions  submitted  by  counsel,  approved. 

Appeal  from  an  order  of  the  district  court,  Kandiyohi  county, 
den^ng  motion  for  new  trial. 

nilUams^  Dawdson  <&  Goodenow  and  John  W.  Aretcmder  for 
appellant,  William  F.Davidson. 

R,  £.  Galusha  and  J.  Klmg  for  respondent,  St.  Paul,  M.  &  M. 
R.  R.  Co. 

Bbbbt,  J. — In  this  action  the  plaintiff  seeks  to  recovier  damages 
for  the  destniction  of  his  elevator  and  its  contents  at  Willmar  oy 
fire,  alleged  to  have  escaped  from  defendant's  locomotive  engine  on 
Aceonnt  of  its  careless  and  negligent  construction  and  management. 
1.  The  fire  occurred  on  the  eighth  day  of  December,  1881. 
The  plaintiff  offered  to  show  by  a  witness  that  ^'  from  the  first  of 
HarcQ  to  the  first  of  May,  1881,  he  noticed  that  every  engine  that 
started  oat  from  the  yard  threw  sparks  profusely,  and  further  to 
^ow  that  during  the  summer  and  fall,  up  to  the  time  of  the  burn- 
ing, the  witness  noticed  on  several  occasions  railroad  trains  being 
niade  np  in  the  yard  at  Willmar,  and  starting  out,  and  that  on  these 
several  occasions  he  noticed  them  throwing  spraks  pro-  ^^^^^  ^ 
fosely."    The  court  required  the  evidence  to  be  con-  habitot^bow- 
fined  to  what  occurred  at  or  about  the  time  of  the  fire,  "** 
and  the  witness  was  accordingly  permitted  to  state  what  he  had 
observed  at  the  Willmar  yard,  as  respects  sparks,  during  the  fall 
uid  winter  of  1881,  though  under  tnis  permission  he  appear  to 
^e  been  able  to  testify  only  as  to  what  took  place  during  two 
minutes  previous  to  the  fire.     If,  upon  the  question  involved  in 
tiiJfl  case,  viz.,   whether,  upon  the  eighth  day  of  December,  the 
plaintiff's  elevator  was  set  on  fire  by  sparks  escaping  from  defend- 
ant s  Jocomotive  through  defendant's  negligence,  this  kind  of  testi- 
muny  was  admissible  at  all  (a  matter  not  altogether  free  from 
<ioabt),  we  think  the  trial  court  was  entirely  right  in  confining 
piuintiff  to  a  time  at  or  about  the  date  mentioned.     Obviously  there 
lanst  be  some  limit  as  to  time.     Plaintiff  claims  that  the  testimony 
Tas  admissible  for  the  purpose  of  showing  a  "  negligent  habit"  on 
<lefendant'8  part^  and  ii  this  is  a  proper  ground  for  its  admission, 
k  \b  becaoBe  the  negligent  habit  prevailed  at  or  about  the  time  of 
tbe  fire.     The  claim  that  the  testimony  offered  should  have  been 
Teceived  to  contradict  defendant's  theory  that  visible  sparks  cannot 
escape  from  a  coal-burning  engine,  is  clearly  baseless  when  it  is 
considered  that  at  the  time  of  the  offer  no  evidence  had  been  in- 
reduced  to  support  the  theory  mentioned. 
28  A.  ^k  £.  R.  Cas.— 28 
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2.  The  testimony  offered  to  show  frequent  fires  of  wood-piles 
BrmiiKs     OF  alouff  the  line   of  defendant's  road  was   at  any  rate 

FIBB8  IM  WOOD-  a*  ^  l  •  i  ^       •  ^l^  i  j'  •  j 

PILI8.  entirely  irrelevant,  m  the  absence  of   any  evidence 

adduced  or  proposed  to  show  that  such  fires  were  set  by  defend- 
ant's  locomotives. 

3.  If  the  plaintiff  did  not  desire  to  have  the  train  register  in  the 
■▼iDKifoBTRAxii  ca^^  ho  should  have  let  it  alone.  After  having  himself 
BTOcsTBR.  made  use  of  it,  and  had  the  witness  examine  and  testify 
from  it,  the  defendant  was  entitled  to  put  the  book  in  evidence, 
that  it  might  speak  for  itself,  and  show  just  what  its  contents  were 
as  to  the  matters  inquired  about  by  plaintiff. 

4.  It  is  not  important  that  at  the  time  when  the  motion  was 
s^mnicB  A8  TO  in^e  to  strike  out  the  testimony  as  to  the  shavings,  iu- 
■HAvnoB.  troduced  by  defendant,  it  ha<f  not  appeared  that  they 
were  there  at  the  time  of  the  fire.  The  alleged  deficiency  in  this 
respect  was  subsequently  supplied  by  the  witness  Stevens.  Barker 
V.  Judd,  22  Minn.  287;  Deakin  v.  Chicago,  M.  &  St  P.  R.  R 
Co.,  27  Minn.  303 ;  Keith  v.  Briggs,  32  Minn.  185. 

5.  Several  witnesses  for  the  defendant  were  permitted  to  testify 
as  to  the  size  and  effect  of  sparks  issuing  from  a  coal-burning  eiii- 
gine,  the  time  during  which  they  would  remain  live,  and  the  dis- 
tance at  which  fire  could  and  could  not  be  communicated  by  them. 
BzpntT     ivi  'S^™®  ^^  these  witnesses  were  or  had  been  engineers, 
dkvcb'  as  "to  some  conductors,  some  master  mechanics  or  assistant 
sBBorMPAMo.    j^j^g^^j.  mechanics  in  railroad   shops  (several  of  them 
had  occupied  two  of  these  places),  and  they  had  been  employed  on 
and  about  locomotive  engines,  and  had  had  to  do  with  them  in 
varying  circumstances  for  lengths  of  time  running  from  10  to  25 
years.     One  of  the  witnesses  was  a  brakeman  and  yard-master  of 
three  years'  service.    Each  of  them,  from  his  situation  and  the  na- 
ture of  his  occupation,  would  appear  to  have  had  special  advan- 
tages, opportunities,  and  means  for  observing  the  nature,  operation, 
and  effect  of  sparks  issning  from  coal-bummg  engines  in  the  re- 
spects mentioned,  and  would  appear  to  have  testified  from  his  own 
observations  so  made.    Their  testimony  as  to  sparks,  though  it 
would   seem  to  be  treated  by  counsel  as  all  expert  testiniony,  was 
really  in  some  part  to  matter  of  fact  as  distinguished  from  opinion ; 
as,  for  instance,  the  testimony  as  to  the  time  during  whidi  a  %^r^ 
would  remain  live,  and  as  to  the  size  of  spark  which  could  es- 
cape from  the  engine  depending  on  the  known  size  of  the  ^lesl2e^ 
of  the  netting,  or  other  spark-arresting  contrivances.     See  Eifelc 
^.  Smith,  1  Minn.   125  (Gil.  101).     Certainly  tlie  persons  men- 
tioned may  properly  be  i*egarded  as  experts,  within  the  f oUowinir 
authoritative  definitions  of  an  expert  as  ^^  one  who  by  practice  or 
observation  has  become  experienced  in  any  science,  art,  or  trade'' 
(Bog.  Exp.  Test.  §  1) ;  "a  pereon  having  skill,  experience,  or  pe- 
culiar knowledge  on  certain  subjects  or  in  certain   professions* 
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(EeM  V.  Thin^,  45  Me.  392)  ;  "  one  instructed  by  experience  in 
It  course  of  previous  habit  andi  practice  or  study,  so  as  to  be  familiar 
with  the  subject"  (Nelson  v.  Sun  Mut.  Ins.  Go.,  71  N.  Y.  453) ; 
^' a  person  of  large  experience  in  any  particular  department  of  art, 
boBiness,  or  science"  (Didcenson  v.  Fitchburg,  13  Gl-ray,  546) ;  and 
«ee,  abo  1  Greenl.  Ev.  §  440. 

Their  testimony  as  experts  to  matter  of  opinion  was  admissible 
witiun  the  rule  recognized  and  applied  in  Krippner  v,  Biebl,  28 
Minn.  139.    In  that  case  a  witness  was  permitted  to  state  how  far 
in  his  opinion  a  fire  in  stubble  land  would  be  likely  to  ^^  jump" 
under  certain  conditions  of  wind  and  vegetation ;  the  witness  being 
«hown  to  have  bad  actual  knowledge  of  such  conditions,  and  su^ 
ficient  experience  of  such  fires  as  to  the  fact  of  ^'  jumping."    The 
court  says :  ^'  We  think  it  is  not  one  of  common  knowledge,  con- 
(xming  which  it  conld  be  presumed  that  the  jury  could  form  a 
judgment  as  well  as  a  witness  who,  from  actual  experience,  had  be- 
come capable  of  judging  with  some  degree  of  accuracy.     We  can- 
not assume  that  the  jurors  .  .  .  were  possessed  of  knowledge  or 
experience  upon  this  subject.    The  law  is  thus  well  expressed  in 
2  layL  Ev.  §  1275 :  '  It  may  be  laid  down  as  a  general  rule  that 
the  opinion  of  a  witness  possessing  peculiar  skill  is  admissible 
whenever  the  subject  of  inquiry  is  such  that  inexperienced  persons 
are  unlikely  to  prove  capable  of  forming  a  correct  judgment  upon 
it  witboat  such  assistance.'  "    See,  also,  1  Greenl.  Ev.  §  440,  440a, 
and  Bog.  Exp.  Test.  §|  5,  6, 105. 

The  plaintifiPs  criticism  of  the  form  and  some  of  the  details  of 
certain  Questions  propounded  to  some  of  these  witnesses  appear  to 
to  us  reuned  and  technical,  rather  than  practically  substantial. 

6.  In  our  jadcment  the  trial  court  instructed  tne  jury  fully  and 
fairly  upon  the  law  of  the  case,  and  the  charge  was  so  clear,  simple, 
and  explicit  that  a  jury  of  ordinary  intelligence  should  bbtusal      to 
not  have  misunderstood  or  misapprehended  it,  nor  have  tiors. 
failed  to  perceive  what  they  were  called  upon  to  determine,  or  the 
applicable  mles  of  law  by  which  they  were  to  be  guided  in  arriv. 
ing  at  their  verdict    If  this  be  so,  it  was  not  error  to  refuse  the 
special  requests  of  the  plaintifE.    There  was  nothing  of  substance 
io  them  which  was  not,  so  far  as  it  was  necessary  to  be  ^ven  to 
the  jury,  amplj  covered  in  the  charge.    It  is  mucn  better,  if  prac- 
ticable, for  a  trial  court,  after  due  consideration  of  the  requests  of 
counsel,  to  charge  a  jury  in  an  orderly,  systematic,  and  consecutive 
manner  upon  the   whole  law  of  the  case  in  chief,  than  to  confuse 
them,  as  is  often  done,  by  giving  the  special  propositions  submitted 
by  counsel,  which,  though  perhaps  correct,  present  a  partial,  dis- 
jointed, and  therefore  often  misleading  view  of  the  law. 

PlaintifiPs  first  request  involved  no  proposition  of  law,  but  a 
pnre  inference  of  fact,  which  it  was  for  the  jury  itself  to  draw. 
The  second,  third,  fourth,  fifth,  sixth,  and  seventh  requests  are 
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sufficiently  covered  by  the  charge  in  chief.  The  eighth  request 
was  based  upon  a  misstatement  of  the  evidence.  The  refusal  of  the 
HAxim  OF  remaining  requests  is  not  assigned  as  error.  The  iu- 
unTBucfinio.  structiou  given  in  reference  to  rubbish  about  the  eleva- 
tor, as  showing  negligence,  was  well  guarded,  so  that  if,  as  the 
plaintiff  claims,  the  evidence  of  its  connection  with  the  fire  ^a& 
wanting,  we  are  unable  to  see  how  the  jury  could  have  been  mis- 
led to  plaintiff's  prejudice.  It  may  at  the  same  time  be  obserred 
that  in  the  absence  of  positive  and  direct  evidence  of  the  origin  of 
the  fire,  it  is  not  absolutely  certain  upon  the  evidence  that  themb- 
bish  had  nothing  to  do  with  it. 

This  disposes  of  plaintiff's  assignment  of  errors,  so  far  as  tbej 
require  discussion,  and  the  resuR  is  that  the  order  denying  his 
motion  for  a  new  trial  is  affirmed. 


BUTOHEB 

V. 

Vaoa  Valley  B.  E.  Co. 

(Advance  Com,  (Jaltfornia.    September  26,  1885.) 

Whether  the  fact  that  a  fire,  negligently  started  in  the  field  of  one  mUt 
and  extending  to  that  of  another,  would  establish  prima  fade  that  the  dam- 
age done  in  the  second  field  was  an  ordinary  and  natural  result  of  the  de- 
fendant's negligence,  not  determined.  That  is  a  question  to  be  detennioed 
by  the  jury,  iq  view  of  all  the  circumstances  proved.  Such  damage  might 
be  an  ordinary  and  natural  consequence. 

In  an  action  against  a  railroad  company  to  recover  damages  by  fire,  caused 
by  sparks  which  it  negligently  permitted  to  escape  from  its  locomotiye,  evi- 
dence that  the  fire  commencea  on  land  adjoining  that  of  the  plaintiff,  and 
extended  to  his  lands,  is  admissible  under  an  allegation  that  tJie  fire  from 
the  defendant's  locomotive  *'  was  suffered  to  escape,  and  did  escape,  and  by 
reason  thereof,  came  upon  the  land  of  the  plaintiff.*' 

On  the  trial  of  such  action,  a  witness  may  testify  that  shortly  after  the  tn 
complained  of,  at  a  place  from  a  quarter  to  one-half  a  mile  distant,  he  saw  & 
fire  m  a  field  near  the  defendant's  road,  just  after  a  train  of  cars  had  pused, 
drawn  by  the  same  engine  from  which,  as  claimed,  the  fire  escaped  which 
caused  the  damage  sustained  by  plaintiff. 

In  such  a  case,  a  presumption  of  negligence  is  raised  if  it  appear  ti»t  the 
engine  from  which  the  fire  escaped,  was  not  built  so  as  to  retain  its  8paiks> 
or  was  otherwise  of  faulty  or  msufiicient  construction ;  and  eTidence  tb^ 
shortly  after  the  fire,  certain  repairs  were  mkde  on  the  spark-retainisg  appa- 
ratus of  the  engine,  is  admissible  to  show  that  it  was  so  built* 

Appeal  from  a  judgment  of  the  superior  court  of  Solano 
county,  entered  in  favor  of  the  ^aintifi,  and  from  an  order  deny- 
ing the  defendant  a  new  trial.  The  opinion  states  the  facts*  T^ 
opinion  in  department  is  reported  in  5  West  Coast  Bep.  151. 
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Jo6,  McKenna  for  tLe  appellant. 

ff.  A.  Lamont  and  TT.  Van  Dyke  for  the  respondent. 

McKmsTBY,  J. — No  exception  was  taken  to  any  portion  of  the 
charge  of  the  coart  to  the  jnry. 

Tne  complaint  alleges  that  on  a  certain  day  the  defendant  was 
engaeed  in  running  its  trains  on  its  railway,  '^and  while  so  en- 
ga^,  by  reason  of  the  carelessness  and  negligence  of  facts. 

said  company,  and  the  engineers  and  employees  thereof,  the  fire 
£t)m  the  engine  and  locomotive  of  said  road  was  suffered  to  es- 
cape, and  did  escape,  and  by  reason  thereof,  came  upon  the  land 
of  the  plaintiff  herein,  and  consumed,"  etc.  There  was  evidence 
to  prove  that  the  fire  commenced  on  the  land  of  one  Wilson,  and 
from  thence  spread  and  extended  to  the  land  of  plaintiff. 

The  defendant,  in  due  form,  and  at  the  proper  time,  objected  to 
any  evidence  ''being  admitted  under  these  pleadings  which  tends 
to  establish,  show  or  indicate  any  other  initial  point  of  the  fire  than 
that  alle^  in  the  complaint."  The  objection  is  that  there  is  a 
fiohetantial  variance  between  the  averment  of  the  complaint  and 
the  evidence  offered. 

The  averment  is  that  the  fire,  having  escaped,  ^^  came  upon  the 
land  *'  of  the  plaintiff,  and  consumed  and  destroyed  his  crop.  We 

are  not  prepared  to  say  that  the  mere  fact  that  fire,  aris-  ,. 

log  out  of  the  negligent  act  of  a  defendant,  on  the  fihb-oaubbof 
premises  of  the  proprietor,  and  extendinff  to  the  prem-  ^'^^^' 
iies  of  another,  always  and  necessarily  gives  a  cause  of  action  to 
the  latter.  As  was  said  in  Henry  v.  S.  P.  R.  R.  Co.,  60  Cal.  182 : 
^  It  is  said  that  the  nonsuit  should  have  been  granted,  inasmuch 
as  the  fire  was  not  kindled  in  plaintiff's  field;  but  in  the  field 
of  one  Cagnev,  an  adjoining  proprietor,  from  which  it  extended  to 
the  field  of  the  plaintiff. 

^  The  legal  proposition  involved  in  the  foregoing  statement  is 
thstj  it  by  negligence  a  fire  shall  commence  on  the  premises  of 
one  proprietor  and  spread  from  thence  to  those  of  another,  the 
iatter  shall  never  have  his  action  against  him  guilty  of  the  negli- 
^noe.  We  think  this  proposition  cannot  be  maintained.  To  re- 
fute i^  it  is  not  necessary  to  establish  the  counter  proposition  that 
the  adjoining  proprietor  thus  injured  shall  always  recover. 

^^  It  may  be  assumed,  perhaps,  that  a  city  fire  which  has  its 
on/no  in  one  building  will  not  ordinarily  extend  throughout  a 
block,  and  yet  a  jurv  may  be  justified  in  saying,  when  a  fire  is 
ftsrted  in  a  field  which  constitutes  a  portion  of  a  larger  tract  of 
<lry  grass,  or  com  fully  ripe,  that  it  will  usually  be  driven  into 
another  field,  from  which  the  first  is  separated  only  by  a  fence  of 
lioards.  It  is  a  rule,  applicable  to  all  cases  of  mere  neglieenoe, 
that  the  wrangioer  is  liable  for  the  proximate,  and  not  for  uie  re- 
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mote,  consequences  of  his  default.  A  long  series  of  judicial  de- 
cisions has  defined  proximate,  or  immediate  and  direct,  damages, 
to  be  the  ordinary  and  natural  results  of  the  negligence,  such  as 
are  usual,  and  as,  therefore,  might  have  been  expected ;  and  this 
includes  in  the  category  of  remote  damages  such  as  are  the  result 
of  an  accidental  or  unusual  combination  of  circumstance  which 
would  not  be  reasonably  anticipated,  and  over  which  the  n^ligent 
party  has  no  control.  In  Byan  v.  N.  Y.  C.  R.  R.  Co.,  dted  by 
appellant's  counsel,  the  court  held,  when  a  railroad  company  n^- 
ligently  set  fire  to  its  own  wood-shed,  and  the  sparks  communicated 
the  fire  to  and  destroyed  the  house  of  another  proprietor  one 
hundred  and  thirty  feet  from  the  shed,  that  no  cause  of  action  ex- 
isted in  favor  of  the  owner  of  the  house.    35  N.  Y.  210. 

'^  In  that  case  no  new  principle  was  involved.  The  learned 
judge  who  delivered  the  opmion  placed  the  decision  on  the  m)DBd 
that  the  burning  of  the  house  was  not  to  be  expected  from  the  first 
firing.  See  Webb  v.  B.  W.  &  O.  R.  R.  Co.,  49  N.  Y.  420.  It 
would  be  strange  if,  among  the  numerous  cases  in  which  resort  has 
been  had  to  the  rule  of  the  law  of  negligence  to  which  we  have 
referred,  courts  have  not  differed  in  their  application  of  the  rule ; 
but  for  the  purjposes  of  this  action  it  may  be  admitted  that  the 
rule  was  properlv  applied  in  Ryan's  case.  We  are  still  confident, 
considering  the  long,  dry  season  of  California  and  the  prevalence 
of  certain  winds  in  our  valleys,  that  it  may  be  left  to  the  jury  to 
determine  whether  the  spreading  of  a  fire  from  one  field  to  anwier 
is  not  the  natural,  direct  or  proximate  consequence  of  the  original 
firing." 

It  is  laid  down  by  Shearman  and  Redfield :  ^^  One  who  ...  by 
want  of  ordinary  care  sets  fire  to  land  which  does  not  belong  to 
him  is  responsible  for  all  the  proximate  consequences  of  bis  act 
not  only  to  the  owner  of  the  land  on  which  the  fire  begins,  but 
also  to  the  owner  of  any  other  property  which  the  fire  may  reach 
in  its  spread."  On  Negligence,  330.  Bxit  the  case  referred  to  by 
them,  Finley  v.  Langston,  12  Mo.  120,  merely  holds  that  (under  a 
statute  whicn  declared  that  whoever  wilfully  sets  on  fire  a  prairie 
or  woods,  and  that  fire  occasions  damage  to  another,  shall  be  lit* 
ble  to  a  certain  penalty)  a  defendant  was  liable  who  started  a  fire 
on  his  own  premises,  which  extended  to  those  of  his  neighbor. 

It  is  not  necessarv  here  to  decide  that  the  mere  fact  that  the  fire 
commenced  in  the  neld  of  one  man  and  extended  to  another  would 
eRtMiBhy  prima /aciey  that  the  damage  done  in  the  second  field 
was  an  ordinary  and  natural  result  of  the  defendant's  negligence. 
That  was  a  matter  to  be  determined  by  the  jury  in  view  ot  all  the 
circumstances  proved.  It  is  enough  to  say  sucn  damage  might  be 
an  ordinary  and  natural  consequence.  It  will  be  observed  &at  no 
objection  was  made  to  the  sumciency  of  the  complaint  by  demui^ 
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rer,  or  otherwise.  There  is  no  suggestion  that  the  mere  statement 
in  Ae  complaint  of  facts,  tending  to  prove  that  the  injury  done  to 
the  plaintin  was  caused  by  the  negligence  of  the  defendant,  is  not 
a  direct  averment  that  defendant  set  fire  to  the  plaintiffs  crop,  or 
that  the  destruction  of  his  crop  was  the  direct  consequence  oi  the 
n^ligeuce  of  defendant  If  the  complaint  was  defective,  we  think 
die  defect  was  cured  by  verdict. 

The  averment  is  that  the  fire  started  by  the  defendant  came  to 
plaintifPs  land.  This  is  not  an  allegation  that  it  began  on  his  lands, 
a2)d  we  think  the  averment  was  sustained  by  evidence,  that  it  came 
to  his  lands  from  the  lands  of  another.  The  precise  objection  of 
Tariance  was  not  well  taken. 

In  Henry  v.  S.  P.  R  R.  Co.,  impra^  the  court  also  said :  "  We 
think  there  was  no  error  in  permitting  proof  that  prior  and  subse- 
onent  to  the  fire  which  produced  the  injury  com^ained  of,  other 
nres  w^re  kindled  by  defendant's  engine.  The  evidence  was  con- 
iSoed  to  fires  caused  by  the  same  engine,  in  the  same  vicinity  and 
about  the  same  time.' 

At  the  trial  of  this  cause,  a  witness,  Sherman  Marshall,  was  per- 
mitted, notwithstanding  the  objection  of  defendant,  to  testify  that 
abont  two  weeks  after  me  fire  which  is  alleged  to  have  burned  the 
plaintiffs  property,  at  a  place  from  a  quarter  to  one  half  mile  dis- 
tant from  the  spot  where  the  fire  in  question  here  was  kindled,  he 
saw  fire  in  a  field  near  the  defendant's  road,  just  after  a  train  of 
ears  bad  passed  drawn  by  the  same  engine  from  which,  as  claimed, 
the  fire  escaped,  which  caused  the  damage  sustained  bv  plaintiff. 
Evidence  that  sparks  and  burning  coals  were  frequently  dropped 
by  engines  passing  upon  the  same  road  upon  previous  evidbhck  that 
occasions,  has  been  held  to  be  relevant  and  competent 
to  show  n^ligence  and  to  make  it  probable  that  the 
plaintiff's  injury  proceeded  from  the  same  quarter.   Sheaiman  and 
Kedfield,  838 ;  Field  v.  N.  Y.  Central,  32  N.  Y.,  339 ;  Sheldon  v. 
Hadsoa  River,  14  Id.  218 ;  Henry  v.  S.  P.  R.  R.  Co.,  m^a.    So, 
evidence  that  sparks  have  frequently  been  carried  by  the  wind, 
etc.    Sheldon  -».  Hudson  River,  srwpra ;  Piggott  v.  Eastern  Coun- 
ties, 3  C.  B.,  229.    As  was  said  in  Henry  v.  S.  P.  R.  R.  Co.: 
"^  Evidence  is  admissible  if  it  is  a  circumstance  which,  with  other 
circumstances,  may  bring  home  to  the  mind  a  conviction  of  the 
main  matter  in  issue.    There  may  be  difSculty  in  many  instances 
in  drawing  the  line  of  separation  between  evidence  which  thus 
tends  to  establish  the  issue,  or  from  which,  in  accordance  with 
ordinaiy  experience,  a  reasonable  inference  may  be  drawn  as  to 
tiie  principaJ  matter  in  dispute,  and  evidence  of  facts  simply  col- 
iateral.     The  last  class  of  evidence  is  not  admissible.   1  Greenleaf 
on  Evidence,  448." 
In  the  aspect  of  the  case  most  favorable  to  defendant,  there  is 
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no  evidence  in  the  record  that  the  fire  which  caused  the  destrac- 
tion  of  plaintiff's  crop  was  caused  bj  defendant's  engine, 
olvSmowmm^  Other  than  the  fact  the  fire  commenced,  or  was  seen,  very 
soon  after  the  engine  passed,  and  that  a  high  wind  was 
blowing.  As  an  inference  from  these  facts,  considered  with  or 
without  reference  to  evidence  as  to  the  character  of  the  engine, 
its  management,  etc,  the  jnry  may  have  been  authorized  to  find 
that  the  engine  caused  the  fire.  Conceding  evidence  that  engines 
of  defendant  communicated  fire  to  other  property,  on  other  occa- 
sions, would  tend  to  show  negligence,  and  to  render  it  more  prob- 
able that  the  fire  was,  in  this  case,  so  communicated,  can  facts,  from 
which  a  similar  inference  might  be  drawn,  give  greater  force  to 
the  inference  that  the  fire  which  destroyed. the  plaintiff's  property 
came  from  the  defendant's  engine,  because  the  engine  had  just 
passed  and  a  wind  was  blowing?  The  witness  did  not  swear  that, 
on  the  occasion  to  which  he  testified,  he  saw  sparks  issuing  from 
the  smokestack.  Certainly  such  evidence  approximates  very  closely 
the  line  which  separates  evidence  merely  collateral  and  independ- 
ent from  evidence  bearing  upon  the  issue  made  by  the  pleadings. 

It  may  be  said  to  be  an  attempt  to  add  to  a  probability  by  an- 
other probability ;  to  support  an  inference  by  an  inference.  Yet, 
if  it  is  permissible  by  direct  proof  to  show  that  other 
OF  PROOF  OF  fires  were  caused  by  defendant's  engines,  is  it  not  per- 
**™""""'  missible  to  show  facts  tending  to  prove  that  other  nrea 
were  so  caused  ?  If  many  fires  had  occurred  along  the  line  of  de- 
fendant's road,  under  circumstances  like  those  appearing  in  the 
present  case,  the  fact  would  have  tended  to  prove  negligence  in  the 
management  of  defendant's  business,  and  that  this  particular  fire 
was  started  by  sparks  from  tlxe  locomotive.  Proof  of  a  single  fire 
should  have  much  less  weight  than  proof  of  many  fires,  out  we 
cannot  say  it  was  absolutely  irrelevant. 

The  defendant  moved  for  a  nonsuit  on  the  ground  that  plaintiff 
had  given  no  evidence  of  negligence.  In  some  of  the  States 
(Maine,  Massachusetts,  New  Hampshire^  railroad  companies  are 
made  by  statute  absolutely  liable  for  injuries  caused  by  fire  pro- 
ceeding from  their  engines,  irrespective  of  their  negligence.  Shear- 
man and  Bedfield  on  Negligence,  334.  Our  att^ention  has  been 
called  to  no  such  statute  of  this  State. 

In  the  absence  of  statute,  the  rule  is  that,  inasmuch  as  railroad 
companies,  authorized  by  charter  to  use  steam  power,  have  neces- 
RijLBASTOLiA.  sarfly  thc  right  to  use  fire  as  a  means  of  generating 
w^/THEufu  steam,  and  are,  therefore,  not  liable  for  fires  unavoida- 
No  8TATUTB.  |j]y  produccd  by  keeping  fire  for  such  a  purpose.  "  One 
who  seeks  to  recover  on  account  of  injuries  caused  to  propertv  by 
sparks,  smoke  or  coal  escaping  from  a  locomotive,  the  use  of  wliieli 
is  authorized  by  law,  must  prove  some  negligence  apart  from  the 
mere  fact  of  injury,"  etc.  d.  &  R.,  332.     It  has  been  said,  how- 
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erer,  that  the  plaintiff  may  rely  upon  a  prestimption  as  evidence 
of  Diligence.  In  the  opinion  of  the  learned  writers  already 
quoted,  the  mle  most  jnst  and  sustained  by  the  best  authorities  is : 
*^The  ori^n  of  the  fire  being  proved,  it  rests  npon  the  defendant 
to  show  that  it  used  all  necessary  precautions  to  avoid  doing  sucli 
mischief.  The  natural  presumption  would  be  that,  by  the  use  of 
ordinary  care,  engines  could  be  constructed  so  as  to  avoid  such  con- 
sequences ;  and,  if  that  is  so,  a  presumption  of  negligence  arises 
from  their  not  being  so  constructed.''  Sec.  333. 

In  the  case  at  bar,  it  is  not  necessary,  however,  to  appeal  to  the 
presumption  of  negligence  mentioned  by  Shearman  and  Bedfield. 

Even  where  that  doctrine  has  been  denied,  '^  it  is  held  that  a 
presumption  of  negligence  is  raised  by  evidence  that  engines  can 
be,  and  are  sometimes,  so  made  as  to  retain  their  sparks."    Id. 

In  Hull  V.  Sacramento  Valley  E.  E.  Co.,  14  Cal.  387,  it  was 
held,  the  fact  that  fire  was  communicated  from  defendant's  engine 
to  plaintiff's  grain,  with  proof  that  this  result  was  not  probable 
from  the  ordinary  working  of  the  engine,  wns  prima  facie  proof 
of  negligence,  sufficient  to  go  to  the  jury.    And  so  it  was  decided 
hj  the  supreme  court  of  IS^orth  Carolina  that,  although  the  posi- 
tion 18  not  tenable,  that  whenever  damage  is  done  the  law  implies 
n^lL^nce,  yet  when  plaintiff  shows  damage  resulting  from  the 
act  of  the  defendant,  wnich  act,  with  the  exertion  of  proper  care, 
does  not  ordinarily  produce  damage,  he  makes  out  ^vnma  facie  ' 
case  of  negligence.     Herring  u  wT  V.  E.  E.  Co.,  10  Iredell,  402 ; 
and  see,  also,  Figgott  'o.  Eastern  Counties  E.  E.  Co.,  3  C.  B.  228. 
In  the  case  before  ns  the  plaintiff  proved  by  the  witness  A.  J. 
Stevens,  the  general  master  mechanic  of  the  Central    Pacific 
i2.  B.  Co.,  that  a  perfect  engine,  properly  equipped  and  prop- 
erly ran,  will  not  ordinarily  throw  out  sparks  sufficient  to  start 
a  nre. 

The  plaintiff  also  proved  by  Joseph  Erhart,  the  engineer  in 
chai^  of  the  engine  when  the  fire  occurred,  that  a  little  more 
than  two  weeks  afterwards  some  repairs  or  changes  were  made  by 
defendant  in  the  engine. 

At  the  time  of  the  fire  the  trap  door,  for  opening  into  the 

smokestack,  had  two  nettiufis  one  inch  apart.     One  of  tbtdioiitabto 

these  was  removed  to  the  top  of  the  smokestack.    This  tbbs. 

testimony  was  objected  to  on  the  ground  that  it  was  immaterial 

and  irrelevant.     We  cannot  say  the  evidence  was  totally  irrelevant. 

It  might  fairly  be  argued  that  more  sparks  would  issue  from  the 

smokestack  before  the  change.    The  vsdve  being  opened  and  the 

drang^ht  increased,  live  cindera  lying  between  the  two  nettings,  one 

inch  apart,  might  be  forced  beyond  the  upper  netting.   In  sucn  case 

it  migtit  be  argued  that  more  sparks  would  escape  from  the  stack 

than  if  there  was  a  larger  space  oetween  the  two  nettings  in  which 

the  cinders  or  sparks  might  die  out. 
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The  plaintiff  also  gave  evidence  tending  to  prove  that  the  Vaca- 
^ '  ville,  the  locomotive  in  qnestion,  was  a  smalL  light  en- 
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*"  narily  employed,  and  that  opposite  the  place  where  the 

fire  commenced,  it  was  pulling  a  long  train  up  a  ^'  grade/'  That 
^^she  had  to  exert  herself  to  pull  much  of  a  train.'^  That  an  en- 
gine with  short  flues  is  more  liable  to  throw  fire  through  the 
smokestack  than  one  with  longer  flues — ^the  fire  having  less  dis- 
tance "  to  travel."  That  there  was  a  curve  near  the  place  where 
the  fire  destructive  to  plaintifiPs  property  occurred,  which  in- 
creased the  pull  up  the  ascent,  and  that  when  attacking  a  grade  it 
was  usual  to  give  more  steam,  the  effect  of  the  exhaust  being  to 
increase  the  draught.  We  think  there  was  sufficient  evidence  of 
negligence  to  send  the  case  to  the  jury. 

The  plaintiff  having  made  out  his  case  prima  facie,  it  remained 
for  the  defendant  to  overcome  it  by  showing  that  it  had  used  all 
reasonable  care  and  diligence  in  securing  a  proper  engine,  and  in 
the  management  of  it,  to  prevent  the  happening  of  fires.  Taking 
the  whole  case  as  presented  by  the  parties,  there  was  a  substantial 
conflict  of  evidence,  with  respect  to  the  issue  of  negliffenoe,  and, 
in  accordance  with  the  established  rule,  we  are  not  auuiorized  to 
set  aside  the  verdict. 

Judgment  and  order  affirmed. 

Myriok,  J.,  MoBBisoN,  C.  J.,  Thornton,  J.,  and  MoEee,  J., 
concurred. 

Negligence  must  be  proved  at  pleaded. — ^The  petition  averred  that  '*  tbe 
fire  "97 as  set  out,  and  plain tifTs  property  injured  and  destrojred  thereby,  solely 
through  the  negli^nce  of  defenaant  in  cperaUng  its  said  railway.'^  The 
plaintiff  offered  evidenee  to  prove  that  there  was  dry  ^ass  on  ddendant-s 
right  of  way  nearly  up  to  the  track.  HM,  that  this  evidence  was  inadmis- 
sible, as  it  departed  from  the  issue  made  by  the  petition.  Miller  e.  Chiogo 
&  Northwestern  R.  R.  Co.,  Iowa,  June  6,  1885.  Citing  Carter  e.  Kansas 
City.  St.  Joseph  &  Council  Bluffis  R.  R.  Co.,  Iowa,  Dec,  9,  1884. 

Negligence — Evidence. — When  a  party  in  his  complaint  avers  negligence 
in  managing  and  operating  a  train  so  that  sparks  escaped  and  communicated 
fire  to  plaintiff^s  hay,  it  is  error  to  permit  the  introduction  of  CTidence  oa 
the  trial  to  show  negligence  on  the  part  of  the  company  in  allowing  inflam- 
mable material  to  accumulate  on  its  right  of  way  whereby  the  fire  in  question 
was  caused.  Carter  v.  Kansas  City,  St.  J.  &  C.  B.  R.  R,  Co.,  lowa^  Dec  9, 
1884. 

Negligence — Defective  Flue  alleged — No  Flue  proved — Variance. — ^In  aa 
action  to  recover  damages  for  a  fire  alleged  to  have  been  caused  by  a  defec- 
tive flue,  evidence  that  such  fire  was  caused  by  the  entire  want  of  a  fine  is 
not  a  fatal  yariance,  when  it  appears  that  the  party  objecting  was  not  misfed 
as  to  the  meaning  of  the  averment.  Denver,  S.  P.  &  P.  R.  R  Co.  «.  Conwav, 
Colorado,  Dec.  2,  1884. 

Statute— Prima  Facie  Case— Negligence-^Rebutting. — ^The  statute  which 
declares  that  in  actions  for  damages  for  injury  to  property  ^*  occasioBed  by 
fire  communicated  by  any  locomotive  engine  while  passing  along  any  rail- 
road,'' shall  he  prima  facie  evidence  *<  to  charge  with  negligence**  the  owner 
or  operator  of  the  road  at  the  time,  was  intended  to  charge  upon  the  com- 
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ptflj  uang  the  locomotive  all  Id  juries  which  are  shown  to  have  resulted 
from  fire  nom  a  passing  train,  unless  the  company  defendant  can  rebut  such 
coDcluuon  by  proof  showing  that  the  loss  was  not  occasioned  by  its  negli- 
gence.   Chicago  <fe  A.  R.  R.  Co.  «.  Pennell,  110  111.  485. 

Negfigent  Railway  Fire — Burden  of  Proof  to  rebut  Negligence  Is  on  Com- 
pany.—When  property  is  destroyed  by  flre  along  or  near  a  railway  track,  if 
it  iw  afllrmatively  shown  that  it  resulted  from  sparks  from  the  locomotive 
eagme,  the  bnrden  then  rests  on  the  railway  company  to  show  that  the  fire 
was  Dot  caused  by  its  n^ligence. 

In  urder  to  charge  the  company,  when  the  allegation  is  that  the  fire  was 
aused  from  sparks  from  the  engine,  the  jury  must  affirmatively  find  that 
ihis  was  true,  and  that  the  damage  was  caused  by  the  negligence  of  the 
serrants  or  flints  of  the  company.  International  &  G.  N.  R.  R.  Co.  v. 
Timmcnnsn,  fi  Tex.  660. 

Escape  of  Fire  from  Engine  -Presumption — Prima  Facie  Case — Latest  Ap- 
piiancesr— When,  in  an  action  for  damages  asainst  a  railroad  for  the  negli- 
gent escape  of  fire  from  its  engine,  the  aefendant  has  offered  proof  of  care 
OQ  its  pait,  which  evidence  is  not  contradicted,  the  court  should  not,  as  a 
nutter  of  law,  declare  that  plaintiff's  prima  fade  case  is  rebutted.  The 
coon  said: 

"  Counsel  contends  that  when  defendant  offers  proof  of  care  on  its  part, 
ud  the  evidence  is  uncontradicted,  it  is  for  the  court  to  declare,  as  a  matter 
othw,  that  plaintiff's  primafacis  case  has  been  rebutted.     Such  is  what  the 
refused  instruction  asked.    The  occurrence  of  the  fire  is  prima  fade  evidence 
of  defendant's  negligence,  provided  the  evidence,  whether  circumstantial  or 
direct,  tends  to  prove  that  it  escaped  from  the  locomotive.     The  criticism 
OD  the  distinction  drawn  in  Kenney  v.  Railroad  Co.,  70  Mo.  250,  between  a 
Fina/aeie  case  and  a  presumption  of  law,  whether  just  or  not,  certainly 
tlirows  bat  tittle  light  on  the  question  arising  on  the  refusal  of  defendant's 
first  instruction.     Evidence  that  a  train  of  cars  passed  a  given  place,  and, 
ioimfdjateljr  after,  fire  was  discovered  on  the  track,  not  seen  there  before, 
does  not  raise  a  presumption  of  law  that  the  fire  escaped  from  the  locomo- 
fi^  and  yet  it  is  sufficient  to  warrant  the  submission  of  that  issue  to  the 
jury,  and  if  they  find  the  fact  that  the  fire  escaped  from  the  locomotive,  the 
('ther  fact  that  it  was  occasioned  by  the  negligence  of  the  defendant  is  in- 
doded  hi  that  finding,  and  it  devolves  upon  defendant  to  show  care  to  pre- 
vent the  escape  of  the  fire.     Whether  it  is  called  a  presumption  of  law  or  a 
y^^^a  facie  case  is  practically  immaterial  in  this  cause,  but,  speaking  for 
myself,  there  is  a  distinction  between  a  prima  facie  case  which  is  made  out 
h  certain  proved  facts,  and  a  presumption  of  law  arising  from  a  given  state 
of  facts.    The  instruction  was  properly  refused  and  that  given  for  defendant 
ezactiy  declared  the  law  applicable  to  this  case."    Kenney  v.  Railroad  Co., 
70  Mo.  250;  Coates  «.  Railroad  Co.,  61  Mo.  40;  Babcockv.  C.  &  N.  W.  R.  R. 
Co.,  11  Ami.  &  Eng.  R  R.  Cas.  63. 

A  railroad  is  not  liable  for  the  escape  of  fire  from  its  engine  when  it  has 
provided  one  with  the  latest,  best,  and  most  approved  machinery,  appli- 
snoea,  and  contrivances  to  prevent  its  escape,  ana  a  careful  and  competent 
engineer  to  operate  the  engine,  one  who  used  reasonable  care  to  prevent 
such  escape  of  the  fire.  Kenny  v.  Hannibal  &  St.  J.  R  R.  Co.,  80  Mo.  578. 
AppViMne9%  to  prevent  Escape  of  Fire  as  a  Defence. — A  railroad  company 
it  not  liable  for  damages  caused  by  sparks  emitted  from  one  of  its  locomo- 
^ves,  if  the  same  was  in  good  order,  properly  constructed,  and  supplied  with 
he  best  appliances  in  use  to  prevent  the  escape  of  fire,  unless  the  sparks  es- 
tped  through  the  negligence  of  the  afients  and  servants  of  the  company, 
xnyth  0.  Stockton,  etc.,  R.  R  Co.,  Cidifornia,  August  18,  1884. 
Evidence  that  Us«  of  Finer  Spark-arrester  Netting  was  Imposslblsi  admitted. 
-Where  it  is  proved  that  a  railroad  company  that  was  sued  for  negU- 
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gently  causing  fires  near  its  track  used  a  netting  of  wire  of  a  certain  char- 
acter to  prevent  the  escape  of  sparks  from  the  smoke-stacks  of  its  engines,  it 
should  be  allowed  to  prove  why  a  finer  netting  could  not  have  been  used. 
Carter  v.  Kansas  City,  St.  J.  &  C.  B.  R.  R.  Co.,  Iowa,  Dec.  9,  1884. 

Evidence  of  other  Fires  caused  by  Engines  not  admitted. — In  an  action 
for  damages  caused  by  a  fire  set  out  by  a  locomotive  engine,  evidence  that 
other  fires  occurred  along  the  riffht  of  way  in  the  vicinity  shortly  after  the 
engines  passed  over  the  road,  and  before  the  fire  that  destroyed  plaintifiTs 

firoperty,  is  not  admissible.    Hudson  v.  Chicago  &  N.  W.  R.  R.  Co.,  69 
owa,  581;  s.  c,  13  N.  W.  Rep.  785;  Bell  v.  Chicago,  B.  &  Q.  R.  R.  Co., 
Iowa,  Sept.  18,  1884. 

Evidence — Cross-examination — Impeaching  Witness  by  showing  Former 
Statements  by  him  contradicting  his  Testimony^ — In  an  action  against  a 
railway  company  for  the  negligent  escape  of  fire,  whereby  a  dcfpot  building 
was  set  on  fire,  causing  also  the  burning  of  plaintiffs  hotel  in  the  vicinity,  a 
witness  for  the  defendant  testified  to  certain  matters  which,  if  true,  tended 
to  show  that  the  engine  did  not  set  fire  to  the  depot.  On  cross-e^^unination 
he  was  asked  if  he  did  not,  on  a  certain  trip  on  a  railroad,  in  a  certain  year, 
say  to  a  person  named  that  he  had  heard  that  the  plaintiff  was  going  to  brinff 
suit,  ana  if  he  did  he  could  recover,  because  he  knew  that  the  engine  did 
set  fire  to  the  depot  and  the  depot  set  fire  to  the  hotel,  which  he  denied 
saying.  The  person  named  was  called,  and  testified  that  the  witness  did 
say  so  in  substance,  though  he  could  not  give  the  exact  words.  This  was 
objected  to  as  not  the  proof  of  a  fact  pertinent  to  the  issue.  Eeld,  that  the 
court  did  not  err  in  admitting  the  impeaching  evidence. 

If  a  witness  testifies  to  a  given  thing  as  a  fact  having  a  bearing  on  the 
issue,  and  it  can  be  sh<iwn  that  ho  has  uttered  words  or  done  acts  which  he 
would  not  have  uttered  or  done  if  his  sworn  statement  were  true,  he  may  be 
interrogated  thereto,  and  if  he  denies  such  matter,  the  same  may  be  proved, 
not  as  a  fact  bearing  upon  the  issue,  but  as  a  fact  bearing  upon  the  credi- 
bility of  the  witness.  Chicago  &  A.  R.  R.  Co.  v.  Pennell,  110  111.  435. 
See  also  s.  c,  94  111.  448. 

Defect — Instruction  that  the  Employee  "  could  "  or  "  ought"  to  have  known 
itt — In  an  action  for  an  injury  to  a  servant  it  is  not  proper  for  the  court  to 
charge  that  plaintiff  cannot  recover  if  he  ** could'*  have  discovered  the  de- 
fect. But  it  is  proper  to  charge  that  he  cannot  recover  if  he  **  ought"  to 
have  discovered  the  defect.    Bowers  v.  Union  P.R.  R.  Co.,  Utah,  Jan.  1885. 


Patton 
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St.  Lothb  and  San  Fbanoiboo  R.  R.  Co. 

* 

(Advance  CaWy  Missouri,    November  16,  1885.) 

Relevant  and  competent  evidence  in  a  deposition  should  not  be  excluded 
at  the  trial,  on  the  ground  that  it  is  based  on  leadine  questions,  where  such 
objection  was  not  made  at  the  time  of  taking  the  deposition,  but  was  first 
raised  at  the  tHal. 

In  an  action  against  a  railroad  company,  for  destruction  of  property  in  a 
field  near  the  track  by  fire  caused  by  a  passing  locomotive,  evidence  that  the 
same  locomotive,  on  the  same  trip  and  at  about  the  same  time,  started  other 
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fires,  is  admissible  upon  the  question  of  the  construction  and  management 
of  the  locomotive. 

If  a  railroad  company  is  negl^^ent  in  managing  and  confining  the  fire  in 
its  locomotive  and  keeping  its  right  of  way  reasonably  free  from  combustible 
matter,  it  is  liable  to  one  dama^d  thereby  who  is  not  guilty  of  actual  con- 
tributory negligence  in  the  use  of  his  premises.  The  cultivation  and  use  of 
a  farm  in  the  manner  customary  among  farmers,  as,  for  example,  leaving 
wheat  and  oats  stacked  and  com  standing  in  afield  of  stubble  in  which  grass 
had  grown  since  harvest,  the  stacks  not  fenced  or  ploughed  around,  but  Ming 
nearly  a  <}uarter  of  a  mile  from  the  track,  do  not  constitute  such  contribu- 
tory negligence.     Shbrwood,  J.,  dissentioyg. 

Appeal  from  Dade  Circuit  Court. 
The  case  is  stated  in  the  opinion. 
John  QDay  for  appellant. 
Ooode  &  drcuoena  for  respondent. 

Black,  J. — ^In  November,  1880,  a  fire  started  on  the  ri^ht  of  way 
of  the  defendant,  and  thence  spread  to  plaintiff's  stnbble  fields 
which  adjoined  the  railroad,  and  thence  continued  to  his  corn  field, 
destroying  his  stacks  or  ricks  of  nnthreshed  wheat  or  oats  and  ten 
or  fifteen  acres  of  com  on  the  stalk.    For  the  damage  faotb. 

thus  done,  he  snes  the  defendant  and  alleges  that  through  the  neg- 
ligence of  defendant's  servants,  it  suffered  the  right  of  way  to  be- 
come covered  with  dry  grass,  etc.,  and  negligently  permitted  fire 
to  escape  from  one  of  its  locomotives,  by  reason  of  all  which  the 
property  was  destroyed. 

1.  After  tlie  plaintiff  made  proof  tending  to  support  the  issues 
on  his  part,  including  evidence  to  the  effect  that  tne  fire  started 
from  burning  coals  or  cinders  as  larse  as  hens'  eggs,  found  on  the 
track  immediately  after  the  locomotive  in  question  passed,  and  that 
this  locomotive  threw  out  an  nnusual  amount  of  sparks,  the  de- 
fendant offered  to  read  several  depositions.  Much  of  the  evidence 
in  these  depositions  was  excluded.  The  excluded  testimony  tended 
to  show  that  the  engineer  and  fireman  were  competent  ana  careful 
persons  and  that  the  locomotive  was  of  a  new  and  of  an  approved 
make,  and  was  supplied  with  a  good  spark  arrester  and  b^mcb-^ok- 
had  been  inspected,  etc.  The  objection  to  the  evidence  «viSc? 
was  that  the  questions  were  leaaing ;  and  that  nearly  all  of  them 
were  leading,  does  not  admit  of  doubt ;  but  the  objection  was  not 
made  at  the  time  of  taking  the  depositions,  though  plaintiff  ap- 
peared and  cross^xamined  the  witnesses.  The  objection,  coming 
as  it  did  for  the  first  time  on  trial,  was  too  late. 

The  competency  and  relevancy  mentioned  in  §  2159,  Revised 
Statutes,  relate  to  the  substance  of  the  evidence  and  not  to  the 
form  of  the  questions.  Glasgow  v,  Ridgeley,  11  Mo.  20 ;  Walsh 
V.  Agnew,  12  Mo.  525 ;  Fox  v.  Webster,  46  Mo.  182.  The  evi- 
dence was  both  relevant  and  competent,  for  an  inspection  of  the 
instructions  will  show  that  the  case  did  not  go  to  the  jury  solely  on 
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the  gronnd  of  negligence  in  allowing  the  grass  to  accnmnlate  on 
the  right  of  way.  Indeed,  it  was  negli^noe,  in  conseqnenoe  of 
which  fire  escaped  from  the  engine,  which  constitutes  the  oeotni 
feature  of  all  the  instructions.  We  need  scarcely  add  that  the 
answer  of  Kaniey  to  the  61st  question  was  hearsay  and  of  course 
properly  excluded. 

2.  Several  persons  assisted  in  arresting  the  progress  of  the  fire; 
one  of  them  stated  that  he  noticed  other  fires  along  the  line  of  the 
road  just  after  he  saw  this  one,  and  the  plaintiff  stated  that  he  saw 
snoncB  or  another  fire  east  and  one  west  along  the  road  at  the 
"SSSuml^  same  time.  Wade  says,  as  they  went  back  to  their 
work  they  saw  fires  east  and  west ;  the  one  west  was  at  McEJb- 
bon's  field  along  the  right  of  way  and  was  three  quarters  of  a  mile 
off ;  the  one  east  was  a  mile  or  more  off  and  was  up  in  the  woods, 
could  see  the  smoke  but  could  not  see  the  fire;  could  not  say  that 
it  was  on  the  right  of  way,  but  was  in  that  direction.  On  cross- 
examination  he  says  that  the  one  at  McKibbon's  field  was  on  die 
ri^ht  of  way ;  that  no  trains  other  than  the  one  in  question  passed 
while  they  were  there.  There  was  other  evidence  tending  to  show 
that  one  other  train  did  pass  while  the  persons  before  named  were 
arresting  the  fire.  All  tnis  evidence  as  to  the  other  fires  was  ad- 
mitted over  the  objections  of  defendant. 

There  is  no  dispute  in  this  case  about  the  identity  of  the  loco- 
motive which  set  the  grass  on  fire  that  communicated  to  plaintiffs 
farm,  and  the  only  question  is :  Does  this  evidence  tend  to  show 
that  this  engine  was  negligently  equipped  or* managed?    The  evi- 
dence must  DC  taken  in  connection  with  that  before  mentioned  and. 
also,  with  the  evidence  which  tended  to  show  that  the  train,  a 
freight-train,  was  going  at  the  rate  of  thirty  miles  an  hour,  and 
that  the  engine  threw  out  an  unusual  amount  of  sparks  and  cinders. 
It  would  certainly  be  competent  to  show  that  this  engine,  on  this 
trip  and  about  the  same  time,  set  out  other  fires  in  its  passage,  as 
raising  an  inference  of  some  weight  that  there  was  something  ud« 
suitable  in  its  construction  or  management.    In  my  opinion  lul  of 
this  evidence  was  competent,  thon^  the  fire  to  the  east  was  not 
located  with  entire  accuracy ;  and  I  do  not  regsutl  Kenney  v^  Bail- 
road  Co.,  70  Mo.  243,  as  opposed  to  this  conclusion.    The  majority 
of  the  court  are  of  the  opinion  that  the  evidence  of  tlie  fire  west, 
at  McKibbon's  field,  was  properly  received,  and  a  majority  of  the 
court  also  hold  that  the  evidence  of  the  fire  east  was  not  suffi* 
ciently  definite  as  to  the  location  and  should  have  been  excluded. 

3.  The  plaintiff  sues  for  the  wheat  and  oats  unthreshed  and  in 
stack,  and  corn  on  the  stalk.  The  complaint  that  evidence  was 
damaobs    fob  received  of  the  value  of  the  straw  and  stalks  is  not 

well  taken.    The  petition  covers  not  only  the  erain,  bat 
also  the  straw  and  stalks.     If  damages  are  stiu  claimed 
for  more  acres  of  pasture  than  are  described  in  the  petition,  it 
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filioold  be  amended.  The  instrnctions  given  are  in  entire  accord 
with  a  long  line  of  cases  in  this  State,  of  the  character  of  the  one 
here  in  question,  and  need  not  be  considered  in  detail. 

L  The  defendant  asked  and  the  conrt  refused  to  give  the  fol- 
lowing instmctions :  ^^  That  if  the  jury  find  from  the  evidence  that 
the  pudntijff  stacked  his  wheat  and  oats  and  left  his  corn  in  a  field 
thron^h  which  the  track  and  right  of  way  of  the  defendant  ran,  and 
left  biB  stacks  and  com  surrounding  drv  grass,  weeds,  stubble  and 
other  combustible  matter,  in  time  of  ^rouglit,  which 
dij  gT2i88y  weeds,  stubble  and  other  combustible  matter 
extended  from  said  stacks  and  com  to  the  right  of  way 
and  track  of  defendant,  and  that  plaintiff  did  not  plough  around  his 
stacks  of  corn  or  bum  the  dry  grass,  weeds,  stubble  or  other  com- 
boBtible  matter  around  the  same,  or  take  such  other  precaution  to 
protect  his  property  from  fire  as  a  prudent  man  would  ordinarily 
take  to  protect  his  property,  similarly  situated,  from  fire,  and  that 
so  leaving  his  property  exposed,  contributed  directly  to  plaintiffs 
I086,  he  cannot  recover." 

On  the  one  hand,  the  evidence  tended  to  show  that  the  defend- 
ant's right  of  wav  had  become  foul  with  dry  grass,  cut  and  dry 
briars  and  brnsli  forming  combustible  matter  up  to  the  ends  of  the 
ties.    There  was  a  strip  of  blue  grass  four  or  five  feet  wide  at  the 
oater  edge  of  the  right  of  way,  where  there  had  been  a  worm  fence ; 
but  SLt  the  time  of  the  fire,  the  fence  was  of  wire.     On  the  otiier 
hand,  plaintifTs  field,  to  which  the  fire  from  the  right  of  way  first 
fommnnicated,  was  a  wheat  stubble  field,  in  which  fox-tail  and 
other  grasses  had  grown  up  since  harvest.    The  field  had  been  pas- 
tured some  with  calves  and  sheep.    The  stacks  of  grain  were  not 
fenced,   but  were  nearly  a  quarter  of  a  mile  from  the  railroad. 
Plaint^  had  not  ploughed  around  the  field,  nor  had  he  run  furrows 
around  the  stacks.    It  is  on  this  evidence  the  refused  instraction 
was  asked. 

In  Smith  v.  Bailroad  Co.,  37  Mo.  287,  there  was  evidence  tend- 
ing to  show  that  a  windrow  of  dry  grass  and  weeds  had  been  blown 
op  against  some  trees  on  the  edgd  of  plaintiffs  land.  It  was  said 
there,  that  an  instraction  on  contributory  negligence  might  well 
have  been  given,  and  in  the  same  connection  it  was  also  said :  ^^But 
in  this  we  would  not  be  understood  as  saying  that  the  plaintiff 
could  be  charged  with  negligence  in  not  keeping  down  grass  in  his 
orichard." 

In  Fitch  V.  Pacific  il.  R.  Co.,  45  Mo.  322,  there  was  evidence  to 
the  effect  that  dead  and  dry  grass,  easily  i^ited,  and  of  that  gear's 
^>wth,  was  allowed  to  remain  in  the  plaintiff's  field,  and  it  was 
i:e)d  this  was  too  remote  to  found  a  defence  of  contributory  negli- 
irence  upon,  where  the  fire  started  by  reason  of  negligence  of  de- 
fendant in  enffering  sparks  and  cinders  to  escape  from  the  smoke- 
stack.    The  doctrine  of  that  case  was  approvea  in  Lester  v.  Bail- 
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road  Co.,  60  Mo.  269,  as  we  understand  that  case,  and  was  certainly 
in  terms  approved  in  Coates  v.  M.  E.  &  T.  B.  R.  Co.,  61  Ma  38. 
In  the  last  case,  plaintiff  had  snffered  shavings  to  lie  arouDd  his 
house,  which  was  under  construction  and  situated  one  hundred 
feet  from  the  road  and  in  a  village.  Under  these  circumstances,  it 
was  held  the  Question  of  contributorj  negligence  on  the  part  of  tiie 
plaintifi  should  have  been  submitted  to  the  jury;  even  there 
it  is  said  the  main  question  grew  out  of  other  instrnctions.  I 
understand  Palmer  v.  Mo.  Pac.  R.  R.  Co.,  76  Mo.  217,  to  be  in 
the  line  of  Fitch  v.  Pacific  R.  R.  Co.,  on  ihe  question  now  under 
consideration. 

Under  the  instructions  given  in  the  case  at  bar,  the  jury  mnst 
have  found  that  defendant  was  gpilty  of  negligence  in  permitting 
fire  to  escape  from  the  engine.    This  being  so,  under  the  dedsious 
before  noted,  it  was  no  defence  that  the  natural  growth  of  grass 
and  stubble  was  permitted  to  remain  on  the  plaintifPs  field;  and 
especially  is  this  so  when  there  is  not  a  particle  of  evidence  going 
to  show  that  this  was  out  of  the  usual  course  of  husbandry.    The 
railroad  has  the  power  to  acquire  and  condemn  a  right  of  way  of  a 
width  more  than  sufficient  for  a  mere  roadbed.    It  must  have,  and 
has,  the  right  to  use  fire  in  the  conduct  of  its  business.    It  should 
use  reasonable  diligence,  to  the  end  that  its  engines  are  supplied 
with  good  spark  arresters  and  prudently  operated,  and  that  the 
right  of  way  is  kept  reasonably  tree  from  combustible  matter.    If 
negli^nt  in  these  respects,  it  is  liable  to  one  damaged  thereby  who 
is  guuty  of  no  actual  negligence  in  the  use  of  his  property  con- 
tributing to  the  loss.    The  use  of  farm  lauds  for  the  annual  pro- 
duction of  crops  thereon,  and  the  usual  incidents  thereto,  is  not 
negligence  on  tne  part  of  the  owner.    If  there  is  no  negligence  on 
the  part  of  the  railroad  and  still  sparks  do  communicate  to  adjacent 
property,  as  is  sometimes  the  case,  then  the  adjacent  owner  has  no 
remedy.    He  uses  his  property  subject  to  such  casualties.    The 
rule  announced  in  Fitch  v.  JPac.  R.  K.  Co.  has  the  support  of  the 
following  authorities  :  Flynn  v.  Railroad  Co.,  40  Cal.  14 ;  Vaa^han 
V.  TafE  Vale  R.  R.  Co.,  3  Hurl.\fe  N.  743,  and  6  Id.  679;  Salmon 
V.  Railroad  Co.,  38  N.  J.  L.  5 ;  s.  c,  89  N.  J.  L.  299. 

Farmers  may  cultivate  and  use  their  premises  in  a  manner  cus- 
tomary among  farmers,  and  are  not  bound  to  use  unusual  means  tu 
guard  against  the  negligence  of  the  railroad  company ;  they  are  not 
bound  to  expect  the  company  will  be  guilty  of  negligence.  Phil*. 
ife  Reading  R.  R.  Co.  v.  Hendrickson,  80  Pa.  St.  182 ;  Shear,  i 
Redf.  Neg.,  3d  ed.,  §  335. 

The  court  properly  refused  to  give  the  instruction  on  oontribn- 
toiT  negligence.  As  to  this,  Shebwood,  J.,  dissents ;  the  other 
judges  concur. 

For  the  errors  in  excluding  and  admitting  evidence  before  noted, 
the  judgment  is  reversed  and  the  cause  remanded. 
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Stacking  Hay  near  Track  it  not  Negligence. — ^In  St.  Joseph,  etc.,  R.  K. 
Co.  9.  Chase,  11  Kan.  57,  the  court  say  :  '<  It  was  not  negligence  per  m  for 
the  plaintiil  to  stack  his  hay  on  a  newly-mown  meadow,  thirty  rods  from  the 
defendants*  railroad  (citing  Cooper  e.  Ohamplain  Trans.  Co.,  1  Denio,  91,  99; 
Ferot.  Baffalo  R  B.  Co.,  22  1^  T.  209;  Eellog  v.  Chicago,  etc.,  R.  R.  Co., 
26  Wis.  228).  A  man  who  uses  his  own  proi>6rty  lawfully  is  seldom  negli- 
gent simply  because  he  has  not  provided  against  the  negligence  of  others. 
Se  is  not  generally  bound  to  anticipate  the  negligence  of  others.  The  ques- 
tion of  whether  the  plaintiff  was  negligent  in  this  respect  or  not  was  properly 
sobmitted  to  the  jury  (citing  Union^  etc.,  R.  R.  Co.  e.  Rollins,  5  Kan.  181), 
and  the  jory  found  as  a  question  of  fact  that  he  was  not  negligent.  These 
remirb  will  also  apply  to  pUdntifTs  hay-rack  and  hay-rake.'^  Bee  also  Bur- 
lington, etc.,  R  R.  Co.  e.  weatover,  4  Neb.  268;  Collins  e.  New  York,  etc., 
R.R.Co.,5Hun,499. 

It  is  not  n^ligence  to  allow  leaves,  dried  grass,  and  other  combustible 
material  to  lie  on  land  near  a  railway  track.  Kellogg  e.  Chicago,  etc.,  R  R. 
Co.,  26  Wis.  228;  7  Am.  Rep.  69;  Brd  v.  Chicago,  etc:,  K.  R  Co.,  41 
^u.65;  Flynn  v.  San. Francisco,  etc.,  R  R  Co.,  40  Cal.  14;  6  Am.  Rep.  595; 
A'ttebnrgh,  etc,  R  R  Co.  e.  Jones,  86  Ind.  496;  44  Am.  Rep.  884;  Snyder  e. 
Pittsburgh,  etc,  R  R  Co.,  11  W.  Ya.  15;  Penna.  R  R  Co.  e.  Schultz,  98  Pa. 
8t  341;  Salmon  e.  Delaware,  etc.,  R.  R  Co.,  88  N.  J.  Law,  5;  20  Am.  Rep. 
S56;  Delaware,  etc.,  R  R  Co.  e.  Salmon,  89  N.  J.  Law,  299;  28  Am.  Rep. 
2U;  Biehmond,  etc.,  R  R  Co.  e.  Medley,  75  Ya.  499;  40  Am.  Rep.  784; 
fliDith  9.  Hannibal,  etc.,  R  R  Co.,  87  Mo.  287;  Fitch  e.  Missouri,  etc.,  R  R 
Co.,  45  Mo.  822. 


Sdocondb 

V. 

New  Yobk  and  New  England  B.  B.  Co. 

(52  ConneeUout,  264.) 

By  the  act  of  1881  TConnecticut  Session  Laws,  1881,  ch.  92),  railroad 
eompaniea  are  made  liable  for  damage  done  to  property  along  their  roads  by 
fire  communicated  from  their  locomotives  where  there  is  no  contributory 
negiigence  on  the  part  of  the  owner.  A  fire  caught  from  the  sparks  of  the 
locomotive  on  the  land  of  D.  The  track  foreman  and  his  men  came  upon  the 
ground  and  were  putting  out  the  fire,  which  they  could  easily  have  done, 
when  D  reoueated  them  to  let  it  bum,  as  he  wished  to  bum  up  the  bogs. 
They  accordingly  left  it  burning.  The  fire,  however,  penetrated  to  some  peat 
beneath  the  surface  and  thus  extended  to  the  adjoining  land  of  S,  and  did 
damage  there.  Edd,  that  the  railroad  company  was  uable  to  8  for  this 
damage. 

5  couid  not  be  affected  by  any  arrangement  between  the  agent  of  the  rail- 
road company  and  D,  to  which  he  did  not  give  his  assent. 

The  intervention  of  D  in  the  matter  was  not  the  intervention  of  an  inde- 
pendent power  operating  to  produce  the  result.  He  merely  requested  the 
track  foreman  to  leave  the  fire  burning,  and  the  latter  voluntarily  did  so. 

In  *ntk^**g  railroad  corporations  insurers  against  the  consequences  of  fire 
thus  communicated,  the  law  implies  the  right  and  duty  on  their  part  to  put 
it  out  when  eom municated.  How  they  would  be  affected  by  a  prohibition 
from  the  owner  to  enter  upon  the  Umd  for  the  purpose,  ^^iwre, 

28  A.  &  £.  R.  Cas.— 24 
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AonoN  for  damage  to  plaintiflPs  land  by  fire  communicated  by 
the  locomotive  engine  of  the  defendants,  a  railroad  company; 
brought  by  appeal  from  the  judgment  of  a  justice  of  the  peace,  to 
the  Court  of  Common  Pleas  of  Hartford  County,  and  tried  to  the 
cpnrt,  before  Calhoun,  J. 

The  statute  on  which  the  action  is  founded  is  given  in  full  in 
the  opinion  of  the  court.  The  following  facts  were  fouijd  by  the 
court : 

On  the  4th  day  of  September,  1883,  a  locomotive  engine  of  the 
defendant  corporation  communicated  fire  to  the  land  oi  Frederick 
M.  Davis,  lying  adiacent  to  the  i*ailroad  of  the  defendant  in  the 
town  of  Enfield.  The  plaintifi  owned  land  adjoining  and  easterly 
of  the  land  of  Davis.  The  fire  thus  communicated  spread  across 
the  land  of  Davis  by  its  own  volition  and  by  the  operation  of  nat- 
ural causes,  and  reached  the  land  of  the  plaintiff,  where  it  burned 
for  several  days,  consuming  some  of  the  soil  itself,  which  was  peaty, 
standing  wood,  and  fences.  The  plaintiff  was  guilty  of  no  contrib- 
utory negligence,  and  gave  proper  witten  notice  of  his  claim  to 
the  defendant  within  twenty  days  after  the  fire. 

On  the  trial  of  the  case  the  only  claim  of  law  made  by  the  de- 
fendant was  that  Davis,  and  not  the  defendant,  was  the  direct  cause 
of  the  fire  on  the  plaintiff's  land,  and  that  the  judgment  should  be 
for  nominal  damages  only. 

With  respect  to  this  claim  the  following  are  the  facts :  While 
the  fire  was  burning  on  the  land  of  Davis  only,  Thomas  Sexton,  a 
track  foreman  of  the  defendant,  went  with  men  and  commenced  to 
extinguish  the  fire,  which  at  that  time  could  have  been  easily  ac- 
complished, the  fire  burning  on  the  surface  of  the  land  only. 
Some  bogs  were  then  on  fire  near  the  railroad  fence.  While  Sex- 
ton and  his  men  were  thus  at  work,  Davis  came  there  and  remarked 
to  Sexton  that  he  preferred  that  the  bogs  should  bum,  if  the  fire 
was  subdued  elsewhere  so  that  it  could  not  spread.  Sexton  then  left 
with  his  men,  leaving  some  of  the  bogs  burning.  The  rest  of  the 
fire  was  apparently  extinguished. 

The  court  finds  that  Sexton  and  his  men  were  not  prevented  by 
Davis  from  extinguishing  the  fire  in  the  bogs,  and  that  neither  they 
nor  Davis  supposed  the  burning  of  the  bogs  would  do  injury. 
The  land  of  Davis  was  also  of  a  peaty  nature  and  very  dry,  and  in 
some  way  unknown  and  unseen  the  fire  worked  down  into  the 
peat,  and  thus,  becoming  beyond  control,  spread  through  the  land  of 
Davis  on  to  the  plaintiffs  land.  The  bogs  were  green  and  now  re- 
main unconsumed. 

The  court  overruled  the  claim  of  the  defendant,  and  rendered 
judgment  for  the  plaintiff.    The  defendant  appealed. 

jC.  D.  Hobbins  lor  appellant. 

«/.  P,  Andrews  for  appellee. 
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LooMis,  J. — ^A  fire  was  communicated  bj  a  locomotive  engine  of 
the  defendant  to  land  of  one  Davis  adjacent  to  the  facts. 

defendant's  railroad  track.  The  fire,  bv  its  own  action  and  by 
the  operation  of  nataral  causes,  spread  and  passed  across  the 
land  of  Davis  to  the  land  of  the  plaintifE,  where  the  injury  set 
forth  in  the  complaint  was  done. 

While  the  fire  was  burning  on  the  land  of  Davis  the  track  fore- 
man of  the  defendant,  with  men  under  him,  commenced  to  extin- 
guish it,  which  could  easily  have  been  acconiplished.  While  the 
track  foreman  and  his  men  were  so  engaged,  Davis  came,  and  said 
he  preferred  that  the  bogs  on  his  land  should  bum,  if  the  fire  was 
subdued  elsewhere  so  that  it  could  not  spread.  The  fire  then  was 
extinguished  elsewhere,  and  thereupon  the  track  foreman  and  his 
men  left,  leaving  some  of  the  bogs  burning. 

The  court  finds  that  the  servants  of  the  defendant  were  not  pre- 
vented by  Davis  from  extinguishing  the  fire,  but  that  they  sup- 
posed, as  Davis  did,  that  no  injury  could  result  if  the  fire  was  left 
in  the  bogs.  In  this,  however,  they  were  disappointed,  for  the  fire 
penetrated  to  the  peat  beneath  the  bogs  and  so  spread  to  the  plain' 
tifiPs  land,  which  adjoined  the  land  of  Davis  on  the  east.  These 
facts  are  made  the  basis  of  the  recovery  of  damages  of  the  defend- 
ant by  virtue  of  the  provisions  of  a  statute  enacted  in  1881  ^Acts 
of  that  year,  chap.  92),  the  first  section  of  which  is  as  follows : 
"  Where  any  injury  is  done  to  a  building  or  other  property  of  any 
person  or  corporation,  bv  fire  communicated  by  a  locomotive  engine 
of  any  railroad  corporation,  without  contributory  negligence  on  the 
part  of  the  person  or  corporation  entitled  to  the  care  and  posses- 
sion of  the  property  injured,  the  said  railroad  corporation  shall  be 
held  responsible  in  damages  to  the  extent  of  such  injury  to  the  per- 
son or  corporation  so  injured ;  and  any  railroad  corporation  snail 
have  an  insurable  interest  in  the  property  for  which  it  may  be  so 
held  responsible  in  damages  along  its  route,  and  may  procure  in- 
surance thereon  in  its  own  behalf." 

Aside  from  the  effect  of  the  interposition  of  Davis,  which  we 
vnll  presently  consider,  it  is  obvious  tnat  the  facts  are  fim-rioht  o» 
ample  to  bring  the  case  within  the  provisions  of  the  otSt. 
.  statute.  The  right  of  the  plaintiff  to  recover  is  not  dependent  at 
all  upon  any  negligence  on  the  part  of  the  defendant  as  at  common 
law,  nor  is  it  material  that  the  fire  was  not  directly  communicated 
to  the  plaintiff's  land,  but  reached  it  through  the  intervening  land 
of  another. 

In  Perley  v.  The  Eastern  R.  R.  Co.,  98  Mass.  99,  under  a  simi- 
lar statute,  the  sparks  from  the  locomotive  engine  first  set  fire  to 
the  grass  in  the  open  field  near  by,  which  spread  over  the  premises 
of  several  different  owners  to  the  plaintiff's  wood  lot,  half  a  mile 
distant,  where  the  injury  was  done  for  which  the  railroad  com- 
pany was  held  liable. 


miroT. 
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Sach  a  constrnction  of  our  statute  the  defendant  does  not  seel- 
to  controvert,  but  relies  solely  on  the  principle  that  the  interven- 
tion of  the  independent  act  of  Davis  oetween  the  act  of  the  de- 
fendant complained  of  and  the  injary  to  the  plaintiff  constitutes 
in  law  the  proximate  cause  of  the  injury,  and  that  therefore  the 
act  of  the  defendant  is  too  remote. 

This  introduces  us  to  a  realm  of  law  abounding  in  nice  distmc- 
tions,  which,  however,  need  not  be  particularly  discussed.  The 
general  principle  which  the  defendant  invokes  is  established  bj  a 
strong  array  of  authorities,  but  the  facts  as  found  by  the  oonrt 
would  seem  to  forbid  its  application  to  the  present  case. 

In  the  first  place,  it  is  dimcult  to  discover  in  the  independent 
act  of  Davis  a  su£Scient  power  to  stand  as  the  cause  of  the  inTQi;. 
It  is  not  pretended  that  he  contributed  'any  new  loroe 
or  power  whatever  to  modifv  the  result  of  the  ori^ 
act    The  argument  is  merely  that  he  adopted  the  £re 
as  his  own,  but  in  so  doing  he  did  nothing  to  increase  or  extend  it, 
but  simply  iQt  it  alone,  so  that  the  original  cause  was  allowed  to 
work  out  its  natural  consequences.  Then,  too,  this  adoption  of  the 
fire  was  a  matter  confined  to  Davis  and  the  defendant,  and  wa& 
voluntarily  assented  to  by  the  latter.    How  then  could  it  reiieye 
the  defendant  of  a  primary  habilitv  which  the  law  impoeea  iii 
favor  of  third  persons  ?    Could  the  defendant  delegate  its  duty  to 
another  and  thereby  escape  liability  ?    If  the  servants  of  the  de- 
fendant were  obliged  by  law  to  leave  the  premises  of  Davis  upon 
his  suggestion  before  the  fire  was  extinguished,  it  might  well  be 
contenaed  that  a  new  power  had  intervened  which  made  the  act  of 
the  defendant  too  remote.    But  nothing  of  this  kind  happened. 
The  finding  says  that  Davis  did  not  prevent  the  extinguishment  of 
the  fire.     Whether  he  could  have  done  so  rightfully  we  are  not 
now  called  upon  to  determine. 

In  making  the  railroad  conx)rations  insurers  against  the  conse- 
quences of  fire  communicated  by  their  locomotive  engines,  the  law 
impUes  in  them  the  right  and  duty  to  put  it  out  when  communi- 
cated. 

We  know  that  under  the  ^neral  police  power  of  a  State  and  bj 
the  law  of  overruling  necessity  private  property  during  a  fire  may 
PA^Airn  ^"'  ^  destroyed  to  prevent  the  spreading  of  a  oonfiagra- 
loAurrrFTS?"  tiou.  Whether  this  principle  would  allo^w  a  railroad 
corporation  to  enter  upon  a  land  against  the  will  of  the  owner  to 
extinguish  a  small  fire  which  under  the  circumstanceB  did  not  at 
the  time  appear  to  be  threatening  to  other  property,  may  admit  of 
some  question,  which  we  will  not  now  attempt  to  solve.  It  will 
suffice  for  the  purposes  of  this  case  that  there  was  no  prohibitioi) 
at  all.  Assunung  that  the  statute  is  valid,  it  makes  railroad  co^ 
porations  insurers  of  all  the  property  along  the  road  liable  to  be 
Dumed  by  the  running  of  locomotive  engines.    As  soon  as  a  fire 
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is  tboB  kindled  the  duty  arises  to  prevent  its  spreading  to  other  ad- 
joiniDg  lands.  The  obligation  is  very  different  from  that  of  the 
landowner  at  common  law,  who  is  liable  only  for  the  consequences 
of  his  n^ligence  as  to  fire  which  he  kindles  on  his  own  land. 

The  raOroad  corporation  is  bound  at  all  hazards  to  prevent  the 
fire  from  spreading,  and  is  liable  inevitably  unless  there  is  contrib- 
utory neghsence  on  the  part  of  the  landowner.  Kow  the  duty 
wbich  the  defendant  owea  the  plaintiff  could  not  be  excused  by  an 
arrangement  made  with  a  third  person  without  the  plaintiff's  con- 
sent One  may  part  with  his  rights,  but  can  never  cancel  his 
duties  without  the  consent  of  those  to  whom  thev  are  due. 

For  these  reasons  we  think  the  intervention  of  Davis  was  not 
snfficient  to  break  the  connection  between  the  act  of  the  defend- 
ant oom^lain^'  of  and  the.  resulting  injury  to  the  plamtiff  for 
which  this  suit  is  brought 

There  was  no  error  in  the  judgment  complained  of. 

lo  this  opinion  the  other  judges  concurred. 


Mobile  and  Omo  R.  B.  Oa 

V. 
GSAT. 

(62  MMuippi,  888.) 

Where,  in  an  action  against  a  railroad  company  for  damages  for  the  de- 
stmction  of  property  by  fire,  the  plaintiff  shows  that  the  burning  was  pro- 
duced by  an  engineer  or  fireman  on  one  of  defendant's  running  trains  throw- 
ing a  burning  piece  of  wood  from  the  engine  on  a.  part  of  the  company's 
right  of  way  covered  with  inflammable  grass,  whence  the  fire  spread  rapidly 
to  and  destroyed  plaintiff's  property,  though  third  persons  attempted  to  ez^ 
tinjpiBb  it,  he  relieres  himself  of  the  burden  of  proof  and  establishes  tLprima 

/ccie  case  of  negligence  on  the  part  of  the  defendant,  independently  of 

§  1059  of  the  Code  of  1880. 
Section  1054  of  the  Code  of  1880,  which  proyides  that  a  railroad  company 

f hail  be  liable  for  damages  resulting  from  the  negligence  or  mismanagement 

of  its  agents,  engineers,  or  clerks,  is  but  declaratory  of  a  principle  of  the  com« 

mon  law. 

Afpsal  from  the  Circuit  Court  of  Wayne  County. 
The  cftse  is  sufficiently  stated  in  the  opinion  of  the  court. 
E.  L.  Stts^eUy  B.  JS.  Boone^  and  Prcmk  Johnston  for  appel- 
hnU 
J.  L*  Jtforris  for  appellee. 

Abkou>9  J. — John  L.  Oray  sued  the  M.  &  O.  R.  B.  Co.,  to  re- 
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cover  damages  sustained  on  accoant  of  liis  fence,  timber,  and  crop 
being  burned  or  injured  by  fire  alleged  to  have  been  caused  bj 
Facts.  the  negligence  of  the  employees  of  the  railroad  com- 

pany. On  the  trial  it  was  shown  that  the  crop  said  to  have  been 
injured  belonged  to  a  tenant  on  plaintiff's  land,  and  it  is  manifest 
from  the  record  that  that  item  was  not  allowed  or  embraced  in  the 
verdict  and  judgment  from  which  the  appeal  is  presented  here  by 
the  railroad  company.  It  appears  from  the  testimony  that  a  fire- 
man or  engineer  on  one  of  the  passing  trains  of  the  railroad  com- 
pany threw  a  burning  stick  of  wood  from  the  engine,  which  fell 
Detween  the  railroad  tr^ck  and  plaintifPs  fence  on  ground  thickly 
covered  with  grass,  and  that  the  grass  took  fire  and  the  fire  spread 
rapidly  to  appellee's  fence  and  land  and  produced  the  injuiy  com- 
plained of.  It  seems  that  the  fire  wh&n  thrown  from  the  engine 
lell  on  land  belonging  to  the  railroad  company  as  part  of  their  right 
of  way.  The  evidence  for  the  appellee  as  to  these  points  and  the 
amount  of  damage  suffered  was  not  controverted  by  the  railroad 
company.  It  does  not  appear  whether  appellee  had  any  notice  or 
knowleage  of  the  fire  untilafter  it  was  over,  or  whether  he  was  in 
position  to  prevent  injury  from  it,  or  whether  any  effort  was  made 
by  appellants  or  their  employees  to  extinguish  the  fire  or  prevent 
its  spreading,  but  it  is  shown  that  an  attempt  to  do  so  by  others 
was  unavailing. 

The  negligent  use  of  fire  renders  the  party  so  using  it  liable  for 
_  me  consequences  resultinir  therefrom.    In  an  action  to 

FOR  MBouoKiiT  rccovcr  damages  occas  oned  by  fire,  the  burden  ox  proof 
U8B  FiBB.  .^  ^^  ^j^^  plaintiff  to  sliow  that  the  injury  is  imputable 
to  the  negligence  or  misconduct  of  the  defendant  or  his  servants, 
but  the  obligation  on  this  point  is  met  when  it  appears  that  the  fire 
was  kindled  at  a  time  and  place  in  which  it  was  likely  to  spread,  as 
it  did,  or  pass  beyond  control,  or  that  it  was  afterward  left  without 
proper  care.  Cooley  on  Torts,  590 ;  Whart.,  Law  of  Neg.,  §§  870, 
871. 

Such  an  act  by  the  employees  of  a  railroad  company  implies 
negligence  without  reference  to  §  1059  of  our  code,  which  provides 
KDfDLZHo  Fms  that  "  in  all  actions  against  railroad  companies  for  dam- 
OKNCB.  ""  age  done  to  person  or  property,  proof  of  injury  inflicted 
by  the  running  of  the  locomotives  or  cara  of  such  company  shall 
h^priiYUi  facie  evidence  of  the  want  of  reasonable  skill  and  care  on 
the  part  01  the  servants  of  such  company  in  reference  to  such  injury." 
Itoften  occurs,  as  in  this  case,  that  the  same  evidence  which  proves 
the  injury  shows  such  attending  circumstances  as  to  raise  a  pre- 
sumption of  the  offending  party's  negligence,  so  as  to  cast  upon 
him  the  burden  of  disproving  it.  Cooley  on  Torts,  590,  661,  662; 
Whart.,  Law  of  Neg.,  §§  97,  865,  871 ;  1  Taylor  on  Ev.,  §§  187, 
188. 

Section  1054  of  the  code,  which  declares  that  "  every  railroad 
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company  shall  be  liable  for  all  damages  which  may  be  sustained  by 
any  person  in  consequence  of  the  neglect  or  misman-  code  FRonnoif 
airement  of  any  of  their  a^nts,  enfi^ineers,  or  clerks,  or  declarSSt  " 
the  mismanagement  of  their  engines,"  is  substantially  i^w. 
an  affirmance  of  the  common  law  on  that  subject,  and  applies  in  a 
case  like  the  one  under  consideration. 

The  charter  which  authorizes  the  use  of  fire  and  steam  to  propel 
the  engines  of  a  railroad  company  does  not  warrant  the  throwing 
of  fire  from  their  engines  on  grass  or  other  combustible  materials, 
to  the  injury  of  others,  as  appears  to  have  been  done  in  this  case. 

Affirmed. 


SoMEBSET  AND  OaMBBIA  R   B.   Co. 

V. 
GALBSArrH. 

(Advance  Ckue^  Pennuylvania.    October  5,  1885.) 

Where  the  general  issue  is  pleaded,  with  notice  of  special  facts  relied  upon 
*in  defence,  among  which  facts  is  an  admission  that  plaintiff  was  in  the 
employ  of  defendant  company,  this  is  eyidence  of  that  fact  and  it  need  not 
be  proved. 

The  rules  of  the  company  required  freight  conductors  to  remain  in  the  mid- 
dle of  their  trains  while  descending  a  grade,  but  in  all  emergencies  or  doubt- 
ful cases  they  were  required  to  *'  take  the  safe  side,''  that  is  to  exercise  their 
judgment. '  Galbraith,  a  conductor,  left  the  middle  of  his  train  while  de- 
scending a  grade  to  go  forward  and  tell  the  engineer  to  look  out  for  engines 
of  another  company  which  had  been  known  to  exceed  their  limits  and  get 
upon  the  track.  Hdd^  that  this  was  a  reasonable  errand;  that  he  was  not 
f^uilty  of  contributory  negligence  in  going  forward,  and  i30uld  recover  if  in- 
jured while  so  doing. 

EsBOB  to  the  common  pleas  of  Somerset  county. 

A.  was  a  freight  conductor  in  employ  of  the  Somerset  &  Cam- 
bria B.  B.  Co.;  the  rules  of  the  company  required  its  conductors 
to  remain  in  the  middle  of  their  trains  whilst  running  down  grade 
in  order  to  better  command  the  crew  in  regulating  the  speed. 
Whilst  running  a  trip,  A.  received  at  Somerset  tlie  following  order : 
"  Run  to  Johnstown  and  return  to  Somerset  as  an  irregular  freight ; 
flag  between  the  first  bridge  west  of  Johnstown  and  Johnstown 
against  the  Cambria  Iron  Company's  engines."  On  a  descending 
grade  and  about  two  and  one-half  miles  southwest  from  the  first 
bridge  west  of  Johnstown,  A.  went  forward  on  to  the  engine,  where 
he  remained  several  minutes  and  until  they  had  run  about  one  mile ; 
then  he  remarked  to  the  engineer  ^^  run  slow  and  look  out  for  the 
Cambria  Iron  Company's  engines ;  they  are  liable  sometimes  to 
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come  outside  their  limits."  A  moment  later  the  engine,  whicli  was 
using  no  steam  but  was  bein^  impelled  by  the  momentum  of  the 
train  at  the  rate  of  about  twelve  miles  an  hour,  left  tiie  track  at  a 
culvert ;  the  result  was,  the  wrecking  of  the  forward  part  of  the 
train  and  the  death  of  A.;  his  widow  then  brought  suit  against  the 
company  to  recover  damages  for  negligently  causing  his  deaUi  bj 
maintaining  a  defective  track  on  roadwav. 

It  was  claimed  by  plaintiff  on  the  trial  that  there  was  a  defective 
rail  at  the  culvert,  and  that  the  track  on  each  side  of  the  culvert 
*was  laid  on  a  fill  of  about  seven  or  eight  feet  which  iiad  settled  and 
left  the  track  lower  on  the  side  of  the  culvert  than  it  was  on  the 
culvert.    By  defendant  it  was  contended  that  the  work  at  the  cul- 
vert was  good ;  that  the  side  walls  were  first-class  masonry,  and  on 
the  masonry  were  solid  timbers ;  that  there  were  stringers  and  solid 
ties  with  steel  rails  on  them ;  that  it  was  perfectlv  safe  for  trains  at 
eight  miles  per  hour,  but  that  the  engine  was  bemff  pushed  at  the 
rate  of  twelve  miles  per  hour,  in  violation  of  orders,  and  that  it 
was  forced  from  the  track  by  the'^momentum  of  the  train  upon  en- 
countering an  obstacle  which  it  would  have  overcome  had  thetnda 
been  conducted  at  the  proper  rate  of  speed.    Also,  that  A.  knew 
of  the  condition  of  the  road  and  remained  in  the  service  of  the  com- 
pany after  such  knowledge.     And  further,  that  he  had  no  occasion 
to  go  upon  the  engine ;  Uiat  he  had  been  told  by  the  engineer  tliat 
he  was  suffering  the  train  to  be  pushed  too  rapidly ;  that  he  was  on 
the  engine  five  or  six  minutes  and  had  ample  time  to  have  com- 
municated any  order  he  might  have  seen  proper  to  give  and  have 
gone  back  to  his  place  on  the  train  ;  that  if  he  had  remained  at  his 
place  on  train,  as  required  by  rule,  he  would  not  have  been  hurt 

W.  H.  KoorUz  2j\a  John  McGleave  for  plaintiff  in  error. 

F.  J,  Kooser  for  defendant  in  error. 

Clabk,  J. — In  the  argument  of  this  case,  but  two  questions  were 
presented  for  the  determination  of  the  court : 

1.  Does  the  evidence  show  that  William  Galbraith,  at  the  time 
of  the  fatal  injury,  was  in  the  service  of  the  defendant  company? 

2.  Was  it  the  duty  of  the  court  to  instruct  the  jury,  as  an  infer- 
ence of  law  from  the  facts  proved,  that  the  deceased  was  guilty  of 
contributory  negligence  I 

Under  the  pleadings  in  the  cause,  the  first  auestion,  we  think, 
becomes  unimportant ;  the  declaration  expressly  avers  by  way  of 
inducement,  that  the  Somerset  &  Cambria  B.  K.  Co.  i£  a  corpora- 
ADMRsioir  THAT  tiou  uudcr  the  laws  of  this  Commonwealth,  and  "^  the 
wLOT  oF^coiT  owners  and  proprietors  of  the  Somerset  and  Cambria 
PAMT.  railroad,  and  of  the  locomotive  engines  and  cars  running 

over  and  upon  the  same,"  etc.,  and  that  being  such  owner,  ^c, 
"  William  Galbraith,  husband  of  the  plaintiff  below,  became  and 
was  employed  as  a  conductor  of  a  freight  train  of  cars  of  said  de- 
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fendant  on  gaid  road."    The  defendant's  plea  was  ^^  not  guilty," 
which  under  the  rules  of  court  operated  only  "  as  a  denial  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  been  committed  by 
the  defendant,  and  not  of  the  facts  stated  in  the  indictment."    The 
pies  was  accompanied  by  an  averment  of  special  matters  upon 
which  the  defendants  gave  notice  they  would  rely  at  the  trial  as 
follows:  '^That  the  road  of  the  defendant's  company  was  opened 
and  trains  commenced  running  on  the  same,"  etc.;  ^^  that  the  con- 
dition of  the  road  was  well  known  to  the  said  William  Galbraith, 
and  that  he  accepted  employment  under  said  company  as  a  conduc- 
tor on  freight  trains,  with  full  knowledge  of  its  condition ;  that  if 
ihere  was  any  defect  in  the  road  at  the  culvert,  at  or  near  '  Fern- 
dale  Station,'  eitlier  in  said  culvert,  or  i-oad-bed,  or  raik,  at  or  near 
tbeame,  or  in  the  locomotives,  tenders,  cars,  coupling  and  machin- 
ery, etc.,  the  same  was  well  known  to  the  said  William  Galbraith 
for  acHne  time  prior  to  the  alleged  injury,  and  that  he  continued  in 
the  service  of  the  company  with  said  knowled^,  and  accepted  the 
risk  of  said  employment."    In  view  of  this  solemn  and  deliberate 
admission  of  the  dfefendants,  entered  of  record  in  the  cause,  can  it 
be  pretended  there  is  no  evidence  that  William  Galbraith  was  in 
their  employment. 

It  is  true,  the  evidence  taken  at  the  trial  on  this  point  was  meagre 
and  nnsatisf actory,  perhaps  to  some  extent  conflicting,  but  in  view 
of  the  condition  of  the  pleadings,  but  little  if  any  proof  was  re- 
paired. The  purpose  to  be  attained  by  the  filing  of  a  notice  of 
special  matter  with  the  general  issue  plea  is  to  inform  the  advei'se 
party  of  the  precise  question  in  controversy;  it  is  to  lead  the  liti- 
gants to  the  real  matter  in  dispute,  not  to  mislead,  and  what  is  thus 
nneauivocally  admitted  need  not  be  shown. 

The  second  question  in  the  cause  as  to  the  alleged  contributory 
n^ligence  of  the  decedent  is  the  substantial  and  important  one. 
In  the  consideration  of  it  we  assume  the  negligence  of  the  defend- 
ant, and  its  causal  relation  to  the  injury  ;  no  question  is  here  made 
as  to  that,  and  we  are  controlled  by  the  finding  of  the  jury.    What 
ooQstitntes  negligence,  in  a  particular  case,  we  nave  f  re-  cowtweutoky 
qnently  said  ie,  in  eeneral,  a  question  for  the  jury.  The  ioouobtob  nr 
reracity  of  the  witnesses,  the  conflict  m  the  evidence,  oftbaw-what 
the  reasonable  doubt  as  to  the  facts  tending  to  prove 
negiigence,  or  as  to  the  just  inference  to  be  drawn  therefrom,  and 
the  varying  standard  of  duty,  according  to  the  particular  circum- 
stances proven  at  the  trial,  are  matters  which,  taken  together  or 
aeparat^y,  canse  the  question,  generally,  to  be  one,  under  proper 
indtmctions,  for  the  consideration  of  a  jury.     There  are  cases,  it  is 
true,  where  the  facts  are  admitted  or  undisputed,  and  the  standard 
of  duty  is  determinate,  on  which  it  is  the  duty  of  the  court  to  de- 
clare upon  the  question  of  negligence  as  matter  of  law.   A  servant 
cannot  recover  where,  from  neglect  of  known  duty,  or  want  of  care 
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on  his  own  part,  he  has  contributed  to  the  injury ;  if  he  recklessly 
or  needlessly  expose  himself  to  danger,  or  by  disregard  of  his  duty 
to  his  employer,  inflicts  injury  upon  himself,  he  must  accept  the 
consequences  of  his  own  act.  This  is  a  proposition  so  plain,  and  so 
well  established,  that  a  reference  to  authorities  in  support  of  it  is 
unnecessary. 

If  Galbraith,  therefore,  as  an  employee  of  the  company,  negli* 
gently  left  the  post  of  duty  assignea  to  him  under  the  rules  and 
regulations  of  tne  company,  where  he  would  have  received  no  in- 

{'ury,  went  upon  the  en^ne,  where  his  duty  did  not  call  him,  there- 
by lost  control  of  his  tram,  and  thus  contributed  to  the  injury  which 
caused  his  death,  the  duty  of  the  court  would  be  plain ;  such  a 
course  of  conduct  would  undoubtedly  constitute  negligence,  and 
there  could  be  no  recovery  in  this  case.  But  we  cannot  assume  all 
these  facts ;  Galbraith  was  the  conductor  of  the  train ;  he  was  bound 
to  exercise  in  the  interest  of  his  employer  all  due  care  and  caution  ; 
if  he  knew  of  any  obstruction  on  the  track,  or  had  reason  to  expect 
any,  it  was  his  clear  duty  to  guard  against  it.  "  The  conductor," 
as  Sanner,  the  witness,  says,  ''  is  held  responsible  for  the  safe  trans- 
port of  his  train,  and  that  requires  of  him,  in  cases  of  this  kind,  to 
use  judgment."  His  duty  under  the  general  rules  of  the  company, 
'^  in  all  cases  of  doubt,"  was  to  '^  take  the  safe  ^de ;"  and  wnat  is 
the  safe  side,  in  any  given  exigency,  is,  of  course,  a  question  for 
the  exercise  of  judgment.  He  nad,  it  is  true,  ceii;ain  orders  from 
the  company  under  the  general  i-egulations,  one  of  which  was,  that 
he  should  remain  in  the  middle  of  the  train,  to  command  the  crew, 
in  regulating  the  speed  on  descending  grades.  He  was  held,  of 
course,  to  the  reasonable  observance  of  all  these  rules,  but  he  had  a 
general  duty  and  discretion  to  exercise  in  an  emergency.  His  duty 
varied  according  to  the  circumstances.  Unless  some  exigency  calls 
him  away  he  must  remain  at  his  post,  whilst  the  train  is  on  a  de- 
scending grade,  but  he  must  necessarily  be  allowed  some  latitude  in 
the  exercise  of  judgment  for  the  safety  of  his  train.  When  Ghil- 
braith  came  upon  the  engine  he  said  to  Sypher,  tlie  engineer, 
"look  out,  run  slow,  and  look  out  for  the  Cambria  Iron  Company's 
engines,  they  ai*e  liable  sometimes  to  come  outside  of  their  limits." 
He  made  no  other  communication,  and  an  inference  may  be  drawn 
that  this  was  the  object  of  his  errand.  If  the  fact, were  known  to 
him  that  the  engines  of  the  Cambria  Company,  at  times,  exceeded 
their  bounds,  it  was  his  plain  duty  to  exercise  a  reasonable  pre- 
caution against  a  collision  with  them ;  if  they  had  on  previous  oc- 
casions exceeded  the  limit,  they  might  do  so  again.  The  train  was 
running  on  special  order  No.  4,  with  instruction  to  flag  against  these 
en^nes  between  the  firat  bridge  west  of  Johnstown  and  Johnstown 
on^,  but,  if  there  was  any  probability  of  an  obstruction,  not  known 
to  or  considered  by  the  company  in  making  that  order,  it  was  his 
duty  to  guard  against  it,  and  he  was  privileged  to  walk  on  all  parts 
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of  the  train  for  that  purpose.  Thus  whilst  his  duty,  under  general 
ordei*s,  was,  on  a  descending  grade,  to  be  in  the  middle  of  the  train, 
he  was  liable,  in  an  exigency,  to  be  called  elsewhere. 

If  there  was  any  condition  of  things  existing  or  reasonably  appre- 
hended, which  justified  the  conductor  in  leaving  his  place  to  com- 
municate with  the  engineer,  and  no  more  time  was  taken  than  was 
necessary  for  the  purpose,  he  certainly  cannot  be  convicted  of  neg- 
ligence ;  and  these  facts,  although  disputed  at  the  trial,  were  by 
the  iury  determined  in  his  favor. 

The  charge  of  the  court  may  not  be  strictly  accurate  in  all  re- 
spects, but  its  inaccuracies,  if  there  be  any,  did  the  defendant  no 
harm ;  upon  the  points  discussed  in  this  court  it  was  certainly 
correct. 

The  judgment  is  affirmed. 

Contributory  Negligence — Servant  Riding  on  Engine. — See  Abend  e.Terre 
Haute,  etc.,  R.  R.  Co.,  17  Am.  &  £ng.  R.  R.  Gas.  614,  and  note. 


Willis 

V. 

Missouia  Paoifio  B.  B.  Oo. 

(61  Temu  BeparU,  482.) 

A  railway  chartered  by  one  State  cannot  be  sued  in  a  State  court  by  the 
eurviying  wife  for  damages  alleged  to  have  resulted  from  the  negligent  kill- 
ing of  her  husband  by  the  road  in  another  State  or  territory,  when  no  law 
existed  conferring  qn  the  wife  the  right  to  recover  damages  in  such  other 
State  or  territory. 

EsBOBfrom  Grayson.  Tried  below  before  the  Hon.  Bichard 
Maltbie. 

The  opinion  states  the  case. 

A.  JB.  Persons  and  Woodsy  Wilhms  &  Cunnmgham  for  appel- 
lant. 
R.  C.  Foster  and  A.  E.  Wilkinson  for  defendant  in  error. 

WiLLTB,  C.  J. — This  is  a  suit  by  Mrs.  Dora  Willis  against  the 
Missouri  Pacific  B.  B.  Co.  to  recover  damages  for  the  ne^^nt  kill- 
ing of  her  husband,  who  was  a  brakeman  at  the  time  in  the  ser- 
vice of  the  company. 

The  appellee  operated  a  line  of  railroad  running  through  the 
Indian  territory  into  Texas,  and  had  an  office  and  an  facts. 

agent  in  Grayson  county,  in  this  State,  in  which  county  this  suit 
was  brought.    The  petition  alleged  that  the  injury  and  the  deatili 
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consei^nent  upon  it  occnrred  in  tbe  Indian  territory ;  tbat  tlie 
plaintiff  and  the  deceased  were  residents  of  Texas  at  the  time; 
that  she  resided  here  at  the  commencement  of  this  snit,  and  tbat 
the  defendant  operated  its  road  nnder  a  charter,  which  had  been  rec- 
ognized, adopted  and  pnt  in  force  in  this  State  by  special  enactment 
of  the  legislature  of  Texas.  It  further  allied  that  the  coontrj 
in  which  deceased  was  killed  was,  at  the  time  of  the  occnrreDce 
and  of  the  beginning  of  the  suit,  without  law  applicable  to  the 
deceased,  the  plaintiff  or  defendant,  or  other  persons  residing  be- 
yond its  boundaries ;  and  that  neither  deceased,  plaintiff,  nor  the 
defendant,  nor  any  one  not  a  citizen  of  the  country  in  whidi 
Willis  was  killed,  has  any  civil  rights  or  securities  therein,  and  as 
to  such  person  said  country  is  as  if  there  were  no  law  at  all ;  and 
that  the  defendant  was  not  a  citizen  of  that  territory. 

Amonff  other  defences  filed  to  the  action  was  a  special  demurrer, 
to  the  effect  that  the  petition  showed  on  its  face  tnat  the  injuries 
and  death  occurred  outside  of  the  jurisdiction  of  the  State  of 
Texas ;  and  that  there  was  in  the  locality  of  these  occurrences  no 
law  giving  plaintiff  a  right  of  action  against  the  company  for 
causing  the  death  of  her  husband.  This  exception  was  sustained 
by  the  court,  and  the  plaintiff  declining  to  amend,  the  cause  was 
dismissed.  From  this  action  of  the  court  Mrs.  Willis  has  ap- 
pealed to  this  court,  assigning  as  error  the  ruling  by  which  the 
special  demurrer  was  sustained. 

By  our  Bevised  Statutes,  ch.  52,  the  wife  has,  in  certain  cases,  a 
right  of  action  against  a  railroad  company  for  the  negligent  killing 
01  her  husband.  It  is  generally  held  tliat  at  common  law  no  suca 
action  could  be  maintained  by  her,  though  thehusbimd  might  have 
sued  for  the  injuries  so  received  by  him,  if  death  did  not  ensue. 

It  is  conceded  in  the  petition  that,  under  the  laws  of  the  Indian 
territory,  Mrs.  Willis  had  no  right  of  action  against  the  appellee 
for  the  killing  of  her  husband  (which  is  alleged  to  have  oocurr^i 
in  that  territory)  by  reason  of  the  carelessness  and  n^ligence  of 
the  railroad  company,  its  agents  and  servants. 

The  appellant  therefore  seeks  to  maintain  in  Texas  a  salt  for  in- 
juries committed  in  the  Indian  territory,  where  the  risht  to  the 
action  is  not  allowed  her  by  the  common  law,  nor  by  flie  law  of 
the  place  where  the  cause  of  action,  if  it  exists,  must  have  arisen, 
on  the  ground  that  she  can,  under  the  laws  of  this  State,  Tnainfain 
such  a  suit. 

The  rules  governing  suits  arising  out  of  torts  oommitted  iu  a 
locality  other  than  the  government  where  the  redress  ia  sought  are 
about  these,  as  deduced  from  the  authorities  upon  the  sabjei^ : 
RtTLcs  oovKBif-  Where  the  action  is  transitory  and  is  Daaed  on  Dersonal 
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TOUTS.  miunes  recognized  as  such  by  universal  la^  the  suit 

may  be  brought  wherever  the  aggressor  is  found,  irreepective  of 
the  provisions  of  the  local  law,  or  whether  there  be  any  law  at 
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iS  in  force  at  the  place  where  the  wrong  was  committed.    Eorer 
on  Interstate  Law,  pp.  154, 155. 

Bnt  where  the  rieht  of  action  does  not  exist  except  by  reason  of 
statute,  it  can  be  enforced  only  in  the  State  where  the  statute  is  in 
existence  and  where  the  injury  has  occurred.  That  is  to  say,  the 
cause  of  action  must  have  arisen  and  the  remedy  must  be  pursued 
in  the  same  State,  and  that  must  be  the  State  where  the  law  was 
enacted  and  has  ^ect. 

The  principle  upon  which  the  doctrine  rests  is  the  want  of 
power  in  a  State  to  give  her  laws  an  extra-territorial  effect.  Our 
State,  in  providing  uiat  the  negligent  killing  of  an  individual  shall 
constitute  a  cause  of  action  in  certain  of  his  survivors  for  dama^ 
against  the  party  committing  the  homicide,  is  providing  only  for 
cases  oocumng  within  her  own  borders.  She  makes  tnat  an  ao» 
tionable  tort  which  was  not  so  before  by  common  law.  Within 
her  own  jurisdiction  the  law  is  changed  by  reason  of  this  statute, 
bat  it  remains  the  same  everywhere  else ;  and  the  death  of  the 
husband  through  negligence  of  a  railroad  company,  if  the  injury 
occnrred  in  the  Indian  Territory,  was  no  more  a  cause  of  action 
after  the  passage  of  our  statute  than  it  was  before. 

The  government  exercising  authority  in  the  locality  where  this 
act  was  committed  is  the  only  one  to  determine  and  provide 
whether  or  not  such  an  act  shall  be  a  good  ground  for  suit  in  be- 
b$l{  of  an  V  one,  and  to  name  the  parties  m  whom  the  cause  of 
action  shall  exist.    It  is  not  the  mere  ^ving  a  remedy  for  a  right 
previously  possessed,  but  it  is  the  creation  of  a  right  itself  in  cer- 
tain nartiee  which  before  belonged  to  no  one  whatever.    Hence  it 
is  held  in  all  States  having  statutes  like  our  own,  that  the  parties 
named  in  the  domestic  statute  cannot  sue  in  the  State  where  it 
was  enacted  for  damages  caused  by  a  negligent  killing  which  has 
occurred  in  another. 

This  principle  is  universally  recognized  where  such  statutes  pre- 
vaii.    A  citation  of  a  few  of  the  leading  authorities  in  which  it 
has  been  expressly  decided  will  do  away  with  the  necessity  of  a 
farther  discussion  on  the  subject :  Bichardson  v.  N.  Y.  0.  B.  B. 
Co.,  98  Mass.  85 ;  Nashville  &  Chattanooga  B.  B.  Co.  v,  Eakin,  6 
Cold.  582  ;  Sehna,  Bome  &  Dalton  B.  B.  Co.  v.  Lacy,  43  Oa.  461 ; 
ifcCarthy  v.  Chic,  etc.,  B.  R  Co.,  18  Kan.  46;  Whitford  v, 
Panama  fe.  R.  Co.,  23  N.  Y.  465  :  Allen  v.  Eailroad  Co.,  45  Md. 
41 ;  Derrickson  v.  Smith,  3  Dutch.  166^.    See  also  Borer  on  Inter- 
state Lawy  135, 136 ;  Wharton  on  Conflict  of  Laws,  §§  477-480, 
and  aathoijties  cited  in  the  notes  of  those  authors. 

It  has  been  suggested  in  some  of  the  opinions  that  perhaps  an 
exoeption  might  arise  where  the  same  statute  existed  uoth  in  the 
fonun  of  the  action  and  that  where  the  cause  of  it  arose.  See  43 
Ga.  461^  above  dted ;  McDonald  v.  Mallory,  77  K  Y.  546 ;  Whar- 
ton^a  Conf.  of  Laws,  §479. 
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This  is  repudiated  by  some  of  the  conrte  and  text-writers,  and  is 
not  necessary  to  be  considered  in  this  case,  as  it  appears  from  the 
express  allegations  of  the  petition  that  there  is  no  law  in  the 
Indian  Territory  which  would  allow  Mrs.  Willis  to  recover  theieon 
in  the  present  action.  Eorer  on  Interstate  Law,  158-163 ;  Woodard 
V.  Mich.,  etc.,  B.  B.  Co.,  10  Ohio  St.  121 ;  Bichardson  v.  N.  Y.  & 
Erie  E.  R  Co.,  98  Mass.  92. 

We  are  of  opinion,  therefore,  that  the  special  demorrer  was 
properly  sustained. 

There  is  so  obviously  no  analogy  between  the  present  case  and 
that  of  McDonald  v.  Mallory,  77  JN.  Y.  546,  that  the  latter  wodd 
not  be  alluded  to  but  for  the  zeal  and  enei^  with  which  able 
counsel  have  insisted  that  the  principle  laid  down  in  that  case 
would  reverse  the  ruling  of  the  court  below  upon  the  demurrer. 
The  decision  there  turned  upon  the  ground  that  a  yessel  upon  the 
high  seas  belonging  to  the  State  of  Sfew  York  is  part  of  the  terri- 
tory of  that  State,  and  that  a  wrongful  act  committed  upon  board 
of  her  was  in  fact  committed  in  the  State  of  Kew  York  iteelf. 
The  injury  done  on  board  of  the  vessel  having  been  declared  by 
the  statute  of  New  York  to  be  actionable  at  tl^  suit  of  the  wile, 
it  was  properly  held  that  she  could  recover  for  such  in  the  Xew 
York  court,  although  committed  upon  a  vessel  of  that  State  whilst 
on  the  high  seas. 

The  State  of  New  York  had  authority  to  le^late  for  its  own 
territory,  of  which  the  ship  formed  a  part,  but  Texas  cannot  legi^ 
late  for  the  government  of  the  Indian  Territory  merely  because  a 
railroad  runs  into  this  State  through  that  country  and  the  govern- 
ment there  had  failed  to  legislate  upon  the  particular  subject  The 
fact  that  the  laws  of  the  Indian  Territory  do  not  allow  our  citisens 
to  sue  or  be  sued  there  does  not  create  a  case  where  we  may  sopplv 
the  defect  and  declare  that  they  shall  have  this  privil^e,  and  fih&U 
sue  and  recover  according  to  tne  laws  of  our  own  State.    If  the 
country  were  without  laws  or  inhabitants,  we  might  doubtless  en- 
force in  our  courts  a  right  of  action  of  a  transitory  nature  arising 
upon  tort,  and  recognized  as  such  by  the  common  law,  but  we  could 
not  even  then  create  by  statute  a  cause  of  action  which,  ari^ng 
there,  could  be  enf orcea  within  our  own  jurisdiction. 

There  is  no  error  in  the  judgment  of  tne  court  below  and  it  is 
alOBrmed. 

Affirmed. 

Statutes  giving  Remedy  for  kiiiing  a  Person  are  not  Applicable  to  the  Tort 
when  ft  is  committed  outside  the  Jurisdiction  of  such  Statutes. — ^InMuBi- 
chusetts  by  statute  every  owner  of  a  doj^  is  liable  to  any  peraon  injared  bj 
it  for  double  the  damages  suffered  by  hun.  It  has  been  held  that  where  t 
dog  owned  in  Massachusetts  strayed  into  New  Hampshire  and  then  Ut  & 
person,  such  person  could  not  maintain  an  action  therefor  in  MasttchUieRs- 
Le  Forest  e.  Tolman,  117  Jtfass.  109. 

In  Needham  v.  Grand  Trunk  R.  R.  Co.,  88  Vt.  808,  the  in jorj  occmred  is 
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ITew  Hunpehire,  where  there  was  no  law  giving  a  right  of  action  for  killing 
i  peraon,  and  this  remedy  was  sought  to  be  enforced  in  Vermont,  where  a 
stitnte  conferred  the  right.    But  it  was  held  the  action  would  not  lie,  al- 
though the  person  injured  was  a  citizen  of  Vermont  and  was  brought  there 
After  the  injury  and  before  his  death.     The  court  said  **  it  is  not  reasonable'' 
to  suppose  that  the  Vermont  le^lature  in  providing  the  statute  intended 
that  it  should  have  extra-territorial  force  and  apply  to  injuries  in  Vermont 
csttfing  death.    In  Crowley  v,  Panama  R.  R.  Co.,  30  Barb.  99,  the  same  rule 
was  amrmed,  the  court  declaring  that  if  it  was  the  purpose  of  the  court  to 
gife  the  act  an  extra-territorial  ^ect  it  should  *'  be  very  explicitly  declared  " 
aod  that  such  purpose  would  make  the  act  practically  ^*  universal  public 
law."*    Whitford  v.   Panama  R.  R.  Co.,  23  K.  T.  465,  affirms  the   same 
rale,  the  court,  speaking  of  the  foreign  country,  sayine:  **Acts  done  there 
which  are  lawful  there,  cannot  be  heloT illegal  anywhere."    See  also  Beach  v. 
Bay  Stete  Co.,  80  Barb.  433.    In  Whitford  v.  Panama R.  R.  Co.,  23  N.  T. 
M,  the  Panama  R.  R.  Co.  was  a  New  York  corporation  operating  a  railroad 
in  Panama  on  which  a  passenger  lost  his  life  by  such  negligence  of  the  com- 
pany as  would,  had  the  injury  occurred  in  New  York,  have  rendered  the 
company  liable  under  the  New  York  statute,  giving  an  action  for  the  death 
of  a  person  caused  by  negligence.    The  New  York  court  denied  the  right  of 
plaintiff's  administrator  to  sue  in  New  York,  holding  that  the  New  York 
statute  had  no  extra-territorial  force.     See  also  Richardson  v.  New  York, 
etc.,  R  R.  Co.,  98  Mass.  99;  Woodward  «.  Michigan,  etc.,  R  R  Co.,  10 
Ohio  St  121;  McCarthy  v.  Chicago,  etc.,  R.  R  Co.,  18  Kan.  46;  Selma,  etc., 
R  R  Co.  V.  Lacey,  48  Ga.  461;  Western,  etc.,  R.  R  Co.  «.  Strong,  52  Oa. 
461;  Great  West.,  etc.,  R  R.  Co.  «.  Miller,  19  Mich.  805;  Nashville,  etc.,  R 
K  Co.  0.  Eakin,  6  Cold.  (Tenn.)  582.    In  Allen  v.  Railroad  Co.,  45  Md.  41, 
the  defendant  was  a  corporation  operating  a  railroad  lying  partly  in  Pennsyl- 
vania and  partly  in  Maryland,  and  was  chartered  by  the  laws  of  both  States, 
Bad  the  deceased,  who  resided  in  Maryland,  was  killed  by  an  accident  occur- 
ring in  Pennsylvania.    The  court  held  that  the  statute  did  not  apply  to  the 
case  of  a  wrongful  act  or  neelect  occurring  in  another  State,  and  tnat  it  was 
immaterial  that  the  deceasea  was  a  citizen  of  Maryland  when  he  died.     See 
also  as  to  action  for  death  in  State  other  than  where  accident  happened 
LImekiller  v.  Hannibal,  etc,  R  R  Co.,  19  Am.  A  Eng.  R  R.  Cas.  184;  Mor- 
ris V.  Chicago,  etc.,  R  R  Co.,  19  lb.  180;  Patton  v.  Pittsburg,  etc.,  R  R. 
Co.,  11  lb.  658;  Chicago,  etc.,  R  R  Co.  «.  Doyle,  8  Am.  &  Bng.  R  R  Cas. 
171 ;  Dennick  v  C.  R  R  of  N.  J.,  1  lb.  809. 
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(189  McMoehuMUi,  580.) 

A  pencm  of  foil  i^  A&d  ordinary  intelligence  entered  the  employ  of  a  rail- 
road oorpoTstion  as  a  freight  truckman,  loading  and  unloading  cars  in  its 
vard  and  ahiftin^  freight  in  its  freight-houses.  After  working  m  this  capac- 
ity about  three  years,  ne  was  directed  to  perform,  in  addition  to  his  regular 
dotiea,  those  of  a  fireman,  from  one  to  three  hours  a  day,  upon  an  engine 
whidl'waa  naed  to  shift  freight  cars  in  the  yard,  where  there  were  many 
U^l^a  ndinsSy  frogs,  and  switches,  and  to  make  up  trains.   He  had  acted  as 
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iuch  fireman  about  twenty  times,  when,  while  standing  on  the  footboard  of 
the  engine,  with  his  back  towards  the  direction  in  whicn  it  was  moTins,  and 
waitinff  for  its  speed  to  slacken  so  that  he  could  get  off,  he  was  jolted  off,  and 
injurea.  He  had  been  brought  up  on  a  farm,  and  had  ridden  but  six  times 
in  railroad  cars.  In  an  action  against  the  corporation,  he  testified  that  the 
engine  was  going  so  fast  that  he  thought  it  unsafe  to  get  off ;  that  he  neTer 
got  off  the  engine  at  any  other  time  when  it  was  in  motion,  except  when  it 
was  nearly  at  a  standstill ;  and  that  he  used  to  obsenre  a  jolting  of  the  en- 
gine as  he  stood  in  the  cab.  JBddj  that  the  injury  was  caused  by  one  of  the 
risks  assumed  by  him  in  his  employment ;  ana  that  the  action  could  not  be 
maintained. 

If  a  serrant,  of  full  age  and  ordinary  intelligence,  upon  being  required  by 
his  master  to  perform  other  duties  more  dangerous  and  complic^ed  than 
those  embraced  in  his  original  hiring,  undertakes  the  same,  knowing  their 
dangerous  character,  although  unwillingly  and  from  fear  of  losing  his  em- 
ployment, and  is  injured  by  reason  of  his  ignorance  and  inexperience,  he  can- 
not maintain  an  action  against  the  master  for  such  injury. 

ToBT  for  personal  in  juries  occasioDed  to  the  plaintiff  while  in  the 
employ  of  the  defendant.  Trial  in  the  Superior  Court,  before 
^NowLTOKy  J.,  who  allowed  a  bill  of  exceptions,  in  substance  as  fol- 
lows: 

On  April  2,  1883,  the  plaintiff  was  working  temporarily  as  a 
fireman  on  a  locomotive  in  the  defendant's  freight  yard,  and,  in 
attempting  to  get  off  the  locomotive,  fell  or  was  thrown  under  the 
wheel,  and  received  the  injuries  complained  of. 

There  was  evidence  tending  to  show  the  following  facts :  The 
locomotive  was  one  of  several  used  in  the  freight  yard  to  shift 
freight  cars  and  make  up  trains ;  and  for  tliis  purpose,  moved  fre- 
quently back  and  forth  in  the  yard,  which  was  provided  with  many 
tracks,  sidings,  frogs,  and  switches.    The  locomotive  was  liable  to 
be,  and  in  ract  was,  freqnentlv  jolted  in  passing  over  the  frogs, 
switches,  and  cross  tracks.     Tne  plaintiff  had  been  in  the  employ 
of  the  defendant  from  April,  1880;  and,  until  about  five  weeks  be- 
fore the  time  of  his  injury,  worked  solelv  as  a  freight  truckman, 
loading  and  unloading  cars  and  shifting  freight  in  the  defendant's 
freight-houses.     The  locomotive  was  managed  and  run  ordinarily 
by  an  engineer  and  fireman ;  but  daily,  in  order  to  keep  the  loec>- 
motive  at  work  a  substitute  was  added  during  the  absence  of  the 
engineer  or  the  fireman  at  dinner ;  that  is,  when  the  fireman  was  at 
dinner  a  substitute  took  his  place,  and  when  the  en^neer  was  a: 
dinner  the  latter's  place  was  taken  by  the  fireman,  whoee  place  in 
turn  was  taken  by  the  substitute.     One  Stewart,  the  foreman  of  orx 
of  the  freight-houses,  had,  with  the  knowledge  of  the  defendant, 
been  accustomed  to  detail  one  of  the  freight  truckmen  to  act  as 
such  substitute.    About  five  weeks  before  the  plaintiff's  injnry,  \x 
was  directed  by  Stewart  to  go  on  the  locomotive  as  such  subsntnt-' 
during  the  dinner-time. 

At  this  time,  there  was  a  conversation  between  the  plaintiff  and 
Stewart,  as  to  which  the  plaintiff  testified  as  follows :  ^  Stewan 
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came  to  me  and  told  me  that  I  would  have  to  go  into  the  engine, 
and  work  noontimes  firing,  while  the  engineer  and  fireman  were  at 
dinner.  I  told  him  that  f  did  not  know  anything  about  an  engine, 
and  did  not  want  to  have  anything  at  all  to  do  with  it.  He  told 
me  the  engineer  would  show  me  what  to  do.  I  told  him  that  did 
not  make  any  difference,  I  was  afraid  of  going  on,  and  he  could 
send  somebody  else  who  knew  something  about  it ;  so  I  did  not  go 
that  daj  and  he  did  send  another  man  that  day ;  and  a  day  or  two 
after,  I  don't  know  which,  he  came  again  and  said  I  would  have  to 
go  on  the  engine.  I  said,  '  I  told  you  before,  I  did  not  know  any- 
titing  about  firing  on  an  engine,  and  I  would  not  have  anything  to 
do  with  it.'  He  told  me  I  would  have  to  go,  to  go  ahead  and  give 
him  DO  more  talk ;  and  I  was  afraid  of  losing  my  work,  and  I  went 
on  the  engine."  The  evidence  as  to  this  conversation  was  contra- 
dicted by  Stewart. 

The  plaintiff  further  testified  that  from  this  time  until  his  in- 
jury,  five  weeks  later,  he  went  on  the  locomotive  during  dinner- 
time  about  twenty  times;  that,  a  short  time  before  his  injury,  and 
daring  the  five  weeks,  he  was  without  employment  for  one  week 
on  account  of  work  being  slack ;  that  on  his  retui*n  to  work,  ^^  I 
came  back  and  worked  till  noon  in  the  freight-house,  and  when 
the  horn  blew  at  twelve  o'clock,  Stewart  asked  me  why  I  would  not 
go  on  the  engine.  I  told  him  Bowen  had  gone  already.  He  said, 
'You  are  aU  the  time  growling  about  going  on  the  engine,  so  go 
ahead  and  send  that  man  back  again.'  I  did  go;  and  the  engine  was 
in  the  engine-house  to  take  water.  Bowen  was  there,  and  I  told 
him  my  order,  and  he  went  back  and  I  went  on  the  engine." 

The  evidence  was  confiicting  as  to  whether  the  plaintiff  replaced 
Bowen  at  the  locomotive  on  the  day  of  the  injury,  or  a  week  or 
ten  days  earlier. 

The  plaintiff  also  testified  as  follows :  ^^  I  went  on  the  engine  at 
twelve  o'clock  on  the  second  day  of  April,  and  the  fireman  was  on 
the  engine  before  me;  the  engineer  was  off.*    The  fireman   had 
charge  of  the  engine,  and  as  I  went  on  the  engine  he  was  hitching 
on  to  some  coal  cars,  and  he  started  just  to  back  out  as  I  got  on  the 
engine  ;  he  told  me  to  get  off  again  and  fill  my  pipe  and  take  a 
smoke,  so  as  to  have  it  ready  for  nim ;  to  go  into  tne  engine-house 
to  emokB.     I  did  not  go,  and  he  backed  out  towards  the  gate  and 
the  crofisiii^,  and  I  took  hold  of  the  bell-rope  and  rang  tne  bell. 
We  were  vrorking  towards  the  gate,  and  he  turned  round  and  took 
the  bell-rope  out  of  my  hand,  and  he  told  me  to  go  ahead  and  do 
as  be  ordered  me  to  do  and  bring  that  pipe ;  and  then  I  went  out 
tnd  stepped  down  on  the  footboard ;  I  thought  the  engine  was  go- 
in  <^  to  pause  for  me  to  jump  off,  and  I  remained  on  the  footboard 
vxiting  for  the  engine  to  slacken  up ;  and  in  place  of  slackening 
\p  she  w^ent  faster,  and  I  was  jolted  up  bv  the  roughness  of  the 
;  I  was  jolted  off  the  step,  and  I  fell  down,  and  my  leg  got 
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mangled  up.  When  on  the  footboard  I  stood  on  my  right  foot, 
the  left  being  unsupported,  holding  with  my  right  hand  to  the  iron 
rail  of  the  engine.'^ 

On  cross-examination,  the  plaintiff  testified  that  he  had  worked 
on  the  engine  about  twenty  days  ;  and  that,  when  he  got  upon  the 
footboard,  the  engine  was  going  so  fast  he  thought  that  it  was  not 
safe  to  get  off. 

Ko  one  saw  the  plaintiff  fall.  Stewart  testified  that  he  saw  him 
fifteen  seconds  before  he  fell;  that  he  was  then  descending  or 
ascending  (he  did  not  know  which)  the  outside  of  the  locomotive 
with  his  back  towards  the  direction  in  which  the  locomotive  was 
moving ;  that  the  locomotive  was  going  slowly,  ^^  just  moving,"  and 
that  the  plaintiff  fell  near  to  a  switch.  One  Golding,  the  fireman, 
testified  that  the  locomotive  was  going  about  as  fast  as  a  ^^  slow 
walk  "  when  he  saw  the  plaintiff  lying  on  the  ground. 

The  plaintiff  further  testified  that  ne  worked  from  one  to  three 
hours  a  day  on  the  engine ;  and  that,  in  getting  on  and  off,  he  used 
the  step  from  which  he  fell ;  and,  on  cross-examination,  that  he  did 
not  get  off  the  engine  at  all  after  he  had  got  on,  until  he  got  off 
for  dinner ;  that  ue  never  got  off  the  engine  at  any  other  time 
when  it  was  in  motion  except  when  it  was  nearly  at  a  standstill ; 
that  the  engine,  while  he  was  working  on  it,  was  engaged  in  shift- 
ing cars  moving  up  and  down  the  tracks,  ai*ound  different  places, 
and  going  over  switches,  sometimes  going  up  to  the  new  vard,  a 
mile  away,  and  battling  down  a  string  of  cars ;  that  he  used  to  ob- 
serve a  jolting  of  the  engine  as  he  stood  in  the  cab ;  that  the  only 
instructions  or  directions  which  he  got  from  the  engineer  or  fire- 
man with  regard  to  the  locomotive  or  tender  were  to  shovel  in 
some  coal,  to  put  on  the  blower  or  to  turn  it  off,  or  to  sweep  out 
the  cab,  and  to  ring  the  bell ;  and  that  the  engineer  gave  him  no 
instructions  further  than  to  tell  him  what  to  do. 

There  was  evidence  which  would  have  wan-anted  the  jury  in 
finding  that  the  plaintiff  lived,  during  the  first  nineteen  years  of 
his  life,  upon  a  rarm  in  Ireland  distant  several  miles  from  any  rail- 
way ;  that,  during  his  life  in  Ireland,  he  had  ridden  upon  railway 
cars  but  three  times ;  that  about  January,  1880,  he  came  to  this 
country,  bein^  then  nineteen  years  old ;  that  he  worked  in  Boston 
for  a  few  weeKs  as  a  laborer,  handling  coal,  and  then,  in  April, 
1880,  went  into  the  employ  of  the  de&ndant  as  a  freight  truck- 
man ;  that,  in  this  countrv,  he  had  ridden  upon  railroad  cars  but 
three  times,  excepting  said  locomotive ;  and  that  his  knowledge  of 
machinery  was  confined  to  that  of  a  wheelbarrow  and  a  freight 
truck. 

The  judge  ruled  that  the  plaintiff  could  not  maintain  the  action, 
and  ordered  a  verdict  for  the  defendant.  The  plaintiff  alleged  ex- 
ceptions. 

J.  A.  MaarvoeU  for  the  plaintiff. 

A,  Z.  Soule  for  the  deiendant. 
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Devens,  J. — ^Where  an  employer  knows  the  danger  to  which  his 
servant  will  be  exposed  in  the  performance  of  any  labor  to  which 
he  assigns  him,  and  does  not  give  him  sn£Scient  and  reasonable 
notice  thereof,  its  dangers  not  being  obvions,  and  the  servant,  with- 
out negligence  on  his  own  part,  through  inexperience,  or  5SSt?'*fob 
throagn  reliance  on  the  directions  given,  fails  to  perceive  S^JS'^otct  SS 
or  nnaerstand  the  risk  and  is  injured,  the  employer  is  iSn^  ^  ***" 
responsible.  The  dangers  of  a  particular  position  or  mode  of  doin^ 
work  are  often  apparent  to  a  person  of  capacity  or  knowledge  of 
the  subject,  while  others,  from  youth,  inexperience,  or  want  of 
capacity,  may  fail  to  appreciate  them ;  and  a  servant,  even  with  his 
own  consent,  is  not  to  be  exposed  to  such  dangers,  unless  with  in- 
structions and  cautions  sufficient  to  enable  him  to  comprehend  them, 
and  to  do  his  work  safely  with  proper  care  on  his  own  part.  But 
the  servant  assumes  the  dangers  of  the  employment  to  which  he 
voluntarily  and  intelligently  consents,  and,  while  ordinarily  he  is 
to  be  subjected  only  to  the  hazards  necessarily  incident  to  his  em- 
ployment^ if  he  knows  that  proper  precautions  have  been  neg- 
lected, and  still  knowingly  consents  to  incur  the  risk  to  which  he 
will  be  exposed  thereby,  his  assent  dispenses  with  the  duty  of  the 
master  to  take  such  precautions.  Sullivan  v.  India  Manuf.  Co., 
113  Mass.  396.  Ooombs  v.  New  Bedford  Oordage  Co.,  102  Mass. 
572. 

There  was,  in  tlie  case  at  bar,  no  defect  in  the  roadway,  the  en- 
gine, or  other  appliances,  nor  any  negligence  in  the  management 
of  them.  There  was  no  evidence  tending  to  show  that  the  plaintiff 
was  hurt  by  reason  of  any  incapacity  to  understand  the  facts. 

character  of  the  employment  in  which  he  engaged.  He  was  a  man 
of  full  age,  of  ordinary  intelligence,  and,  although  he  had  been 
brought  up  on  a  farm,  and  had  ridden  but  six  times  in  railroad 
cars,  nad  been  in  the  employ  of  the  defendant  for  three  years, 
loading  and  unloading  cars  in  its  yard  and  shifting  freight  m  its 
warehouses.  Kor  was  there  any  peculiar  danger  which  required 
to  be  pointed  out  to  an  inexperienced  person.  That  of  getting  off 
the  engine  when  it  was  in  motion,  or  standing  in  such  a  position 
as  to  l^  exposed  to  be  thrown  off  by  its  jolting,  was  entirely  ob- 
vious ;  and  that  the  engine  was  liable  to  jolt  in  crossing  the  frogs 
and  switches,  which  were  numerous  in  the  freight  yard,  where 
alone  this  engine  was  used  for  the  purpose  of  moving  freight,  mak- 
ing up  trains,  etc.,  was  known  to  the  plaintiff.  That  the  plaintiff 
must  have  had  full  knowledse  of  all  the  danger  he  incurred  while 
acting  as  fireman  on  the  engine,  is  fully  shown  by  the  fact  that  he 
had  acted  as  fireman  about  twenty  times,  and  n'om  one  to  three 
lionrs  each  time ;  and,  although  he  testified  ^^  that  he  never  got  off 
the  engine  at  any  other  time  when  it  was  in  motion  except  when  it 
was  nearly  at  a  standstill,"  he  must  have  been  aware  of  the  danger  of 
being  thrown  off,  or  which  would  attend  the  attempt  to  leave  it 
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Upon  these  facts,  it  would  be  correct  to  rule  that  the  plaintiff  could 
not  maintain  the  action,  as  no  fault  or  negligence  was  shown  on 
the  part  of  the  defendant. 

Tne  facts  present  another  inquiry  which  heretofore  it  has  not 
been  necessary  to  decide  in  this  Commonwealth.  It  is  the  conten- 
tion of  the  plaintiff,  that  if  a  servant  who  is  hired  for  work  of  a 
simple  character,  as  in  the  case  at  bar,  is  requii'ed  by  his  employer 
Ai^TMiHa  «»  to  perform  other  duties  more  dangerous  and  compU- 
cated,  and,  although  at  first  constantly  objecting  there* 
to,  from  fear  of  losing  his  employment,  finally  assents, 
makes  the  attempt,  and,  doing  his  best,  is  injured  by  reason  of  his 
ignorance  and  inexperience,  he  may  maintain  an  action  against  his 
employer  for  negligence  in  setting  him  to  work  in  a  dangeroas 
place,  even  if  the  plaintiff  was  aware  of  the  danger,  and  might, 
under  some  circumstances,  be  held  to  have  incurred  the  risks  of 
the  employment. 

The  case  of  O'Connor  v.  Adams,  120  Mass.  427,  which  the  plain- 
tiff deems  to  some  extent  to  support  liis  contention,  is  distinguish- 
able, as  in  that  case  the  evidence  tended  to  show  that  the  defend* 
ant's  agent  put  the  plaintiff  to  work  in  a  place  of  peculiar  dan^r, 
of  which  he  had  no  knowledge  or  experience,  witnout  informing 
him  of  the  ri^ks,  or  instructing  him  how  to  avoid  the  danger. 

In  Railroaii  v.  Fort,  17  Wall.  553,  a  father  who  had  consented 
to  the  employment  of  his  son  by  the  defendant's  foreman  as  a  mere 
helper,  was  held  entitled  to  maintain  an  action  when  the  son  was 
injured  by  a  fall  from  a  great  height,  to  which  he  had  been  ordered 
to  ascend,  and  thus  expose  himself  to  danger.  It  was  deemed  that 
the  father  had  a  right  from  his  contract  to  believe  that  his  son 
would  not  be  thus  exposed ;  and  that  the  son's  inexperience  and 
youth  prevented  him  from  giving  any  assent,  in  taking  such  a  risk, 
which  could  avail  the  defendant.  The  opinion  of  Mr.  Justice 
Davis  recognizes  that,  if  the  son  had  been  a  person  of  mature 

J  ears,  even  if  he  had  not  enga^d  to  do  such  work,  it  might  well 
ave  been  ar^ed  that  he  should  have  disobeyed  the  order,  or,  if  he 
obeyed,  that  he  took  on  himself  the  risk  of  the  employment. 

In  Lalor  v.  Chicago,  Burlington  &  Quincy  R.  R.  Co.,  52  IlL 
401,  the  plaintiff's  intestate,  a  laborer  employed  in  loading  and  un- 
loading freight  cars,  was  ordered  to  couple  cars  by  the  defendant's 
superintendent,  who  knew  him  to  be  inexperienced,  "  unskilled 
and  unacquainted  with  the  manner  of  doing  such  work,  when  he 
ordered  tne  deceased  to  perform  it,"  The  fair  inference  from  the 
facts  was  that  the  plaintiff's  intestate  did  not  appreciate  the  danger 
from  his  ignorance ;  and  the  decision  is  put  on  the  ground  '^  of 
misconduct  of  the  company  in  exposing  the  deceased  to  this  .peril, 
and,  when  so  exposed,  in  socarel^sly  mismanaging  the  engine  as  to 
cause  his  death.'' 
The  case  of  Jones  v.  Lake  Shore  &  Michigan  Southern  R.  R. 
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Co.,  49  Micb.  673,  which  is  deemed  by  the  court  to  be  fnlly  sns- 
tained  by  Chicago  &  Northwestern  R.  R  Co.  v.  Bayfield,  87  Mich. 
205,  more  nearly  supports  the  plaintiffs  contention.  It  was  there 
held  that,  where  the  plaintiff  was  injured  while  in  the  employ  of  a 
railroad  company  in  the  performance  of  work  to  which  he  was 
wrongly  assigned,  and  which,  by  his  original  contract,  he  had  never 
a^reea  to  do,  he  might  recover  for  the  defendant's  negligence  in 
thus  imposing  work  upon  him  which  he  had  not  contracted  to  per- 
form. The  plaintiff  was  a  brakeman  on  a  passenger  train  under  a 
written  contract  which  bound  him  to  no  sucn  duty,  and  was  ordered 
to  couple  cars,  to  which  he  at  first  objected,  but  assented  to  doing 
it  rather  than  lose  his  place.  In  so  doing,  he  was  injured  by 
reason  of  his  inexperience. 

It  would  seem  to  have  been  held  that  the  case  was  to  be  decided 
by  determining  whether  the  plaintiff  had  been  guilty  of  negligence 
in  obeying  the  order  received.  While  a  person  who  engages  for  a 
particular  service  agrees  to  encounter  only  the  dangers  of  that  ser- 
vice, he  may  perhaps,  in  the  first  instance,  assume  that  the  order 
ffiven  him  by  his  superior  is  warranted  by  the  legitimate  scope  of 
nis  employment.  If,  so  assuming,  he  is  induced  to  perform  duties 
which,  by  his  contract,  he  is  not  bound  to  perform,  and  is  thus  in- 
jured, he  should  be  able  to  maintain  an  action  for  the  injury  against 
the  employer.  But,  in  the  case  at  bar,  the  plaintiff  knew  that  the 
duty  of  aiding  as  fireman  on  the  engine  was  not  within  his  origi- 
nal conti*act  as  a  laborer.  He  determined  to  perform  it  as  a  part 
of  his  engagement  with  the  defendant,  rather  than  lose  his  position 
as  laborer.  In  so  doing,  he  must  be  held  to  have  assumed  its  nee- 
essary  risks.  Such  is  the  doctrine  of  Woodley  v.  Metropolitan 
Railway,  46  L.  J.  Exch.  521. 

The  plaintiff  did  this,  it  is  true,  rather  than  lose  the  position  which 
he  had,  and  which  he  desired  to  retain ;  but  by  so  doing  he  en- 
grafted this  duty  on  his  original  contract,  of  which  he  made  it  a 
part.  Morally  to  coerce  a  servant  to  an  employment,  the  risks  of 
which  he  does  not  wish  to  encounter,  by  threatening  otherwise  to 
deprive  him  of  an  employment  he  can  readily  and  ^ely  perform, 
may  sometimes  be  hai*sh ;  but  when  one  has  assumed  an  employ- 
ment, if  an  additional  and  more  dangerous  duty  is  added  to  his 
original  labor,  he  may  accept  or  refuse  it.  If  he  has  an  executory 
contract  for  the  original  service,  he  may  refuse  the  additional  and 
more  dangerous  service  ;  and,  if  for  that  reason  he  is  discharged, 
he  may  avail  himself  of  his  remedy  on  his  contract.  If  he  has  no 
such  contract,  and  knowingly,  although  unwillingly,  accepts  the  ad- 
ditional and  more  dangerous  employment,  he  accepts  its  incidental 
risks ;  and,  while  he  may  require  of  the  employer  to  perform  his 
duty,  he  cannot  recover  for  an  injury  which  occurs  only  from  his 
own  inexperience.  The  employer  is  not  necessarily  unjust,  because 
he  wishes  in  his  employ  a  Bei*vant  who  can  from  time  to  time  re- 
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lieve  a  skilled  workman,  while  his  ordinary  duties  will  be  those  of 
a  mere  laborer.  It  must  certainly  be  his  right  to  engage  a  servant 
who,  while  his  ordinary  duties  will  be  simple  and  expose  him  to  no 
danger,  is  willing,  as  a  part  of  his  service,  from  time  to  time  to 
assume  duties  which,  in  order  to  be  safely  performed,  require  a 
higher  degree  of  skill,  and  which  expose  him  to  a  certain  degree 
of  danger. 

In  the  view  we  have  taken,  we  have  not  deemed  it  necessary  to 
consider  whether,  in  preparing  to  leave  the  engine  to  light  the 
pipe  of  the  engineer,  the  plaintifi  could  be  held  to  be  engaged 
in  the  performance  of  any  duty  due  to  or  demanded  by  the  defend- 
ant. 

Exceptions  overruled. 

See  Pittsburg,  etc.,  R  R  Co. «.  Adams,  pott  408  and  ncU. 
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V. 
BOWAN. 

(Advanee  Case,  Indiana,    Novmbmr  24, 1885.) 

A  railway  company  that  knowingly  maintains  a  bridge  over  its  track  so 
low  that  a  brakeman,  who  does  not  know  it  \&  too  low,  is  struck  by  it  and 
injured  while  performing  his  duty  on  the  train,  is  liable  therefor. 

Where  the  evidence  is  not  in  the  record,  a  case  will  not  be  reversed  on 
account  of  any  alleged  inapplicability  of  the  instructions  to  the  evidence. 

An  instruction  refused  is  presumed  on  appeal  to  have  been  inapplicable  to 
the  evidence. 

Where  a  special  verdict  is  not  inconsistent  with  tl\e  general  verdict,  the 
latter  must  stand. 

Appeal  from  La  Grange  Circuit  Court. 

^.  Newhegm  and  J.  H.  Baker  for  appellant. 

J.  D.  Ferrall^  R.  P.  Barr  and  R.  G.  Zrnnmermam  for  appellee. 

HowK,  J. — The  first  errors  of  which  complaint  is  made  here  on 
behalf  of  the  appellant,  the  defendant  below,  are  those  which  call 
Facts.  in  qucstiou  the  sufficiency  of  the  facts  stated  in  appel- 

lee's complaint  to  constitute  a  cause  of  action.  This  suit  was  com- 
menced in  the  Noble  Circuit  Court,  in  this  State,  but  afterwards, 
and  before  trial  and  judgment,  the  venue  of  the  cause  was  changed 
to  the  court  below. 

In  his  complaint  the  appellee  alleged  that  appellant  was  a  cor- 
poration, under  the  laws  of  this  State,  and  as  such  owned  a  line  of 
railroad  running  into  and  through  Noble  county,  in  this  State,  and 
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was  and  had  been,  prior  to  and  at  the  time  of  the  ^evances  and 
injury  complained  of,  the  owner  of  locomotive  engines  and  trains 
of  cars,  used  and  employed  by  appellant,  before  and  at  the  time 
mentioned,  in  the  transportation  of  freight  and  carriage  of  passen- 
gers, on  its  line  of  railroad,  into  and  through  such  county ;  that 
prior  to  the  time  of  appellee's  injuries,  hereinafter  mentioned,  ap- 
pellant had  constructed  a  bridge  over  and  across  its  road  in  such 
county,  at  a  place  where  it  was  crossed  by  a  public  highway,  about 
one  and  one-iialf  miles  east  of  its  depot,  in  the  town  of  Albion  ; 
that  by  the  appellant's  negligence  in  Keeping  its  railroad  in  repair 
and  safe  condition,  at  the  place  where  sucn  bridge  was  constructed, 
and  in  constructing  such  bridge  and  keeping  it  in  safe  condition 
for  the  passage  of  its  trains,  such  bridge  was  not  constructed  of 
sufScient  height  above  appellant's  railroad  to  permit  the  brakemen 
on  its  freight  trains  to  stand  at  the  brakes  at  their  proper  and 
necessary  places  on  top  of  freight  cars,  and  perform  their  necessary 
duties,  while  such  trams  were  moving  on  and  along  its  railroadf, 
through  and  under  such  bridge,  without  gi*eat  danger  to  the  per- 
sons and  lives  of  its  brakemen  on  such  freight  trains. 

And  the  appellee  further  alleged  that,  at  and  prior  to  the  com- 
mission of  tne  injuries  thereinafter  mentioned,  appellant  and  its 
a^nts  and  servants  well  knew,  and  by  the  exercise  of  reasonable 
diligence  might  have  known,  of  the  improper  construction  and  in- 
sumcient  height  of  the  bridge  aforesaid ;  and  that  it*  was  dangerous 
for  brakemen  to  stand  on  the  top  of  freight  cars  of  the  kind  known 
as  ^^  refrigerator  cars,"  while  appellant's  freight  trains  drawing  such 
refrigerator  cars  were  passing  on  its  railroad,  through  and  under 
such  bridge,  on  account  of  insufficient  height  of  such  bridge,  and 
the  want  of  sufficient  space  between  the  top  of  such  refrigerator 
cars  and  the  overhead  timbei'S  of  the  bridge,  while  passing  there- 
under ;  that  appellant  further  knew  that  the  proper  and  necessary 
place  for  a  brakeman  on  such  freight  cars  and  trains  as  tlie  one  on 
which  appellee  stood  and  was  employed  by  appellant,  at  the  time 
and  place  and  in  the  manner  thereinafter  stated,  and  was,  while  in 
the  performance  of  his  duties  as  such  brakeman,  on  the  top  thereof ; 
and  that  appellant  well  knew  that  it  was  highly  dangerous  for  a 
brakeman  to  perform  the  duties  required  of  him  and  remain  on  the 
top  of  such  refrigerator  cars  while  its  train  of  such  cars  was  pass- 
ing through  or  under  such  bridge. 

And  the  appellee  averred  that  on  the  twenty-ninth  day  of  June, 
1878,  he  being  then  in  appellant's  employ  as  a  brakeman,  on  one 
of  its  freight  trains  on  its  railroad,  in  such  county,  for  a  certain 
hire  to  bepaid  him  by  appellant  for  his  services  as  such  brakeman, 
the  appellant  did,  on  tne  day  named,  at  Garrett,  in  such  State, 
order  and  direct  appellee  to  take  his  proper  place  on  top  of  one  of 
appellant's  freight  cars  of  one  of  its  freight  trains,  then  running 
between  such  town  of  Garrett,  through  S^oble  county,  to  the  city 
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of  Chicago,  on  appellant's  railroad ;  that  snch  freight  train  was 
composed  in  part  of  certain  freight  cara  known  as  ^^refrigerator 
care,  whicji  were  placed  in  the  section  of  such  train  upon  which, 
by  appellant's  rules,  it  became  the  duty  of  appellee  to  take  his 
place  as  such  brakeman,  and  upon  the  top  thereof,  to  dS  and  per- 
form the  labor  and  services  required  of  him  as  such  brakeman ; 
that  the  appellee,  being  then  and  there  ignorant  of  the  improper 
construction  of  the  bridge  over  appellant's  railroad,  at  the  place 
aforesaid,  in  Noble  county,  and  being  ignorant  of  the  negligent 
maintenance  and  repair  of  such  bridge  by  appellant's  servants  and 
agents,  and  being  wholly  ignorant  of  the  insufficient  height  of  snci) 
bridge  over  such  railroad,  all  of  which  facts  were  well  known  at 
the  time  to  appellant  and  its  servants  and  agents,  he,  the  appellee, 
then  and  there,  at  the  time  and  place  aforesaid,  took,  his  proper 
place  at  the  brake  on  top  of  one  of  the  refrigerator  cars,  on  ap- 
pellant's train. of  freight  cars,  then  and  there  running  west  throngh 
If oble  county  and  under  such  bridge ;  that  on  the  aay  last  named 
while  appellee  was  in  appellant's  employ  as  such  brakeman,  and  in 
the  discharge  of  his  duties  on  such  fi*eight  train,  and  while  such 
train  was  ruiming  through  Noble  county,  and  under  such  bridge, 
and  while  he  was  at  his  proper  place  and  post  of  duty  on  such  cars 
in  the  discharge  of  his  duties,  and  while  such  train  was  under  the 
charge  of  one  of  appellant's  servants  as  conductor,  and  without  any 
fault  or  negligence  of  the  appellee,  he,  the  appellee,  was  stmcx 
with  great  force  and  violence  by  one  of  the  overhead  timbers  of 
such  bridge  upon  his  head,  whereby  he  was  badly  bruised  and 
wounded  m  his  head  and  rendered  apparently  lifeless  for  a  long 
time,  and  whereby  his  skull  was  fractured  and  his  nervous  system 
greatly  injured,  and  by  reason  of  such  wounds  and  bruises,  he  was 
for  a  Jong  time,  to- wit,  five  weeks,  rendered  sick  and  was  disabled 
from  wonc,  and  during  all  such  time  suffered  great  bodily  pain  and 
distress  of  mind,  and  was  compelled  to  expend,  to-wit,  $500,  for 
nursing  and  medical  attendance,  etc.,  to  nis  damage  $10,000. 
"Wherefore,  etc. 

It  is  earnestly  insisted  by  appellant's  learned  counsel  that  appel- 
lee's complaint  does  not  state  sufficient  facts  to  constitute  a  canse 
of  action,  or  to  show  that  appellant  is  liable  to  him  for  the  injuries 
he  received  while  in  its  service  and  in  the  proper  discharge  of  the 
duties  of  his  employment.  After  criticising  the  complaint  at 
some  length  appellant's  counsel  say : 

"  In  short,  setting  aside  a  jugglery  of  words  respecting  n^li- 
gence,  the  allegations  of  the  complaint  would  fix  the  fellow-serr- 
ants  of  the  appellee  with  negligence,  such  as  would  avoid  liability 
on  the  part  of  the  appellant ;  because  the  accident,  on  these  allega- 
tions, may  well  have  been  held  to  have  been  caused  by  the  uetrli- 
^ence  of  fellow-servants,  and  hence  he  should  not  recover,  ^'e 
repeat  there  is  nothing  showing  anything  more  than  a  sheer  as- 
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samption  of  risk  on  the  part  of  the  appellee,  which  risk  was  not 
latent,  and  plain  to  be  seen,  not  increased.'' 

It  most  be  confessed  that  the  position  of  appellant's  counsel,  in 
r^rd  to  the  non-liabilitj  of  the  railroad  company  to  its  employee, 
in  BQch  a  case  as  the  one  at  bar,  seems  to  be  sustained  by  the  deci- 
sions of  the  coart  of  last  resort,  in  several  of  our  sister  States.  We 
cite  some  of  these  cases,  as  follows :  Baylor  v.  Delaware,  etc.,  B. 
R  Co.,  40  N.  J.  Law,  23 ;  Baltimore,  etc.,  R.  R.  Co.  v.  Strieker, 
51  Md.  47 ;  Devitt  v.  Pacific  R.  R.  Co.,  50  Mo.  302 ;  Pittsburgh, 
etc.,  R.  R,  Co.  V.  Sentmeyer,  92  Pa.  St.  276  ;  s.  c,  5  Am.  &  Eng. 
R  R.  Cas.  508 ;  Clark's  Adm'r  v.  Richmond,  etc.,  R.  R.  Co.,  78 
Va.  709 ;  s.  c,  18  Am.  &  Eng.  R.  R.  Cas.  78 ;  Gibson  v.  Erie  R. 
R.  Co.,  63  N.  Y.  449. 

In  this  connection  we  may  properly  note  that  in  Beach  pn 
Contributory  Negligence,  §  134,  in  speaking  of  these  decisions,  it 
is  vifforously  said : 

*^  li  the  roof  or  overstmcture  of  the  bridge  is  so  low  that  it 
will  strike  a  brakeman  standing  erect  upon  the  top  of  his  train,  it 
is  an  essentially  murderous  contrivance,  and  it  is  not  duty  of  bail- 
creditableto  our  jurisprudence  that  such  building^  are  astoovkehead 
not  declared  a  nuisance.    There  is  nothing  m  the  re-  »oad. 

Eorts  worse  than  the  cases  that  sustain  railroad  corporations  in 
oilding  and  maintaining  these  man-traps." 
The  case  in  hand  is  one  of  first  impression  in  this  State,  and  we 
are  not  concluded  by  any  previous  decision  of  this  court.    We  are 
impreseed  with  the  opinion  that  appellant's  counsel  misapprehend 
the  force  and  effect  of  the  facts  stated  in  appellee's  complaint,  and 
admitted  to  be  true,  as  the  question  of  their  sufficiency  is  now  pre- 
sented.    Stripped  of  the  " jugglery "  of  adjectives  or  qualifying 
words,  the  material  facts  admitted  to  be  true  were  (1)  the  con- 
fitmction  and  maintenance  by  appellant  of  the  highway  bridge 
over  its  railroad  track  of  an  insumcient  height  to  enable  its  brake- 
zneo  to  perform  their  labors  and  discharge  their  duties  without 
great  danger  and  hazard  to  the  life  and  personal  safety  of  such 
bntkemen ;  (2)  appellant's  knowledge  of  the  insufficient  height  of 
such  bridge,  and  tnat  it  was  dangerous  and  unsafe  for  its  brakemen 
to  perform  their  labor  and  dischisirge  their  duties  while  passing 
under  SDch  bridge;  (3)  appellee's  ignorance  of  the  facts  that  the 
bridge  wajB  too  low,  and  tmkt  it  was  dangerous  for  him  to  attempt 
the  performance  of  the  duty  imposed  on  him  as  a  brakeman  by 
the  appellant  while  passing  under  such  bridge,  and  (5)  appellee, 
while  in  appellant's  employ  as  brakeman,  in  his  proper  place,  and 
at  hiB  poet  of  duty,  was  struck  by  the  bridge  unaer  which  his 
train  wae  running,  and  received  the  injuries  described  in  his 
complaint. 

It  will  not  do,  we  think,  to  say  that  these  facts  were  not  suffi- 
cient to  constitute  a  cause  of  action  against  appellant,  for  the  re- 
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oovery  of  snch  damages  as  appellee  BOBtained.  It  seeniB  to  ns  that 
a  railroad  companj  is  and  onglit  to  be  required  to  constnict  and 
maintain  its  roadway  and  appendages,  and  its  overhead  stractores, 
in  such  manner  and  condition  that  its  employee  or  aervant  can  do 
and  perform  all  the  labors  and  duties  required  of  him  with  rea- 
sonaole  safety.  In  Houston,  etc.,  R  B.  Co.  v.  Oram,  49  Tex.  341, 
it  was  held  by  the  supreme  court  o^  Texas  as  follows : 

^^  It  is  the  duty  of  a  railroad  company  to  use  ordinary  care  to 

J  provide  such  cars,  road-beds,  tanks,  etc.,  as  are  reasonably  safe.  A 
allure  to  do  this  is  negligence,  chargeable  to  the  company ;  and 
it  is  responsible  in  damages  to  an  employee  for  an  injury  resulting, 
without  his  n^lieence,  from  a  tank  or  other  appendage  of  tba 
road,  so  negligently  constructed  as  to  subject  him  to  unneoeflaaiy 
and  extraordinary  danger,  which  he  could  not  reasonably  antici- 
pate or  know,  and  of  which  he  was  in  fact  not  informed." 

Doubtless  the  general  rule  is  as  it  was  declared  to  be  by  Chief 
Justice  Shaw,  in  the  leading  case  of  Farwell  v.  Boston,  etc,  R  R 
Corp.,  4  Mete.  49,  as  follows: 

''Me  who  engages  in  the  employment  of  another,  for  the  per- 
formance of  specified  duties  and  services,  for  compensation,  takes 
upon  himself  the  natural  and  ordinary  risks  and  perils  incident  to 
the  performance  of  such  services." 

But  there  are  well-defined  exceptions  to  this  general  rule,  one  of 
which  arises  from  the  obligation  or  duty  of  the  master  not  to  ex- 
pose the  servants  while  conducting  his  business  to  perils  or  hazards 
which  might  have  been  provided  against  by  the  exercise  of  dne 
care  and  proper  diligence  upon  the  part  of  the  master.    In  Chi- 
cago, etc.,  K.  R.  Co.  V.  Swett,  45  111.  197,  it  was  held .  by  the 
supreme  court  of  Illinois  that  a  railroad  company  is  bound  to  pro- 
viae  suitable  and  safe  materials  and  structures  in  the  construction 
of  its  road  and  appurtenances,  and  if,  from  a  defective  construction 
of  its  road  and  appurtenances,  an  injury  happens  to  one  of  its 
servants,  the  company  is  liable  for  the  injuries  sustained.    The 
same  learned  court  has  since  reafiirmed  the  same  doctrine,  substan- 
tially, in  Illinois  Cent.  R.  R.  Co.  v.  Welch,  52  111.  183,  and  in 
Chicago,  etc.,  R  R  Co.  v.  Russell,  91  111.  298. 

In  Hough  V.  Raiboad  Co.,  100  U.  S.  213,  in  speaking  of  the 
exceptions  to  the  general  rule  that  a  master  is  not  liable  to  his 
servant  for  injuries  sustained  by  the  negligence  of  his  fellow- 
servants,  the  supreme  court  of  the  United  States  say : 

"One,  and  perhaps  the  most  important,  of  those  exceptions 
arises  from  the  obligation  of  the  master,  whether  a  natural  person 
or  a  corporate  body,  not  to  expose  the  servant,  when  conducting 
the  master's  business,  to  perils  or  hazards  against  which  he  may  be 

guarded  by  proper  diligence  upon  the  part  of  the  master.    To 
lat  end  the  master  is  bound  to  observe  all  the  care  which  pm- 
deuce  and  the  exigencies  of  the  situation  require  in  providing  the 
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flffi'vant  with  machinery  or  other  instrumentalities  adequately  safe 
for  use  of  the  latter." 

Tlie  doctrine  here  declared  is  in  harmony  with  and  supported 
by  the  recent  decisions  of  this  court  in  the  well-considered  case  of 
Indiana  Oar  Co.  v.  Parker,  100  Ind.  181. 

We  are  of  opinion  that  the  facts  stated  in  appellee's  complaint 
are  sufficient  to  constitute  a  cause  of  action,  and  that  appellant's 
demurrer  thereto  was  correctly  overruled. 

Under  the  alleged  error  of  the  court  in  overruling  the  motion 
for  a  new  trial  the  appellant's  counsel  first  complain  of  the  in- 
structions given  by  the  court  to  the  jury  trying  the  cause.  Of  these 
instructions  counsel  say : 

^The  court  gave  such  instructions  as  tended  to  mislead  the  jury 
and  befofic  their  minds  as  to  the  law,  and  leave  them  to  Bnoncnt-nf. 
gnsD  at  any  intimation  that  they  would  be  justined  in  tkuuj^ 
finding  a  verdict  against  the  defendant,  a  railroad  company." 

We  do  not  think  that  the  instructions  given  by  the  trial  court 
deserve  this  sweeping  criticism  at  the  hands  of  appellant's  counsel. 
The  evidence  has  not  been  made  part  of  the  record  before  us,  and 
of  course  it  is  difficult,  if  not  impossible,  for  us  as  an  appellate 
court  to  judge  clearly  or  accurately  of  the  applicability  of  the  in- 
structions to  the  case  made  by  the  evidence.    In  such  a  case, 
where  the  evidence  is  not  in  the  record,  the  rule  has  always  been 
in  this  court  that  a  judgment  will  not  be  reversed,  on  account  of 
an  instmction  given,  if  such  instruction  could  have  been  correct 
ooder  any  supposable  state  of  the  evidence  which  might  have  been 
introdooed  under  the  issues  in  the  cause.    Miller  v.  Yoss,  40  Ind. 
307;  Ohio,  etc.,  R.  R.  Oo.  v.  Nickless,  73  Ind.  382;  Rozell  v. 
City  of  Anderson,  91  Ind.  591. 

Applying  this  rule  to  the  case  in  hand  we  have  no  difficulty  in 
reaching  the  conclusion  that  there  is  no  available  error  in  the  in- 
structioiis  given. 

Complaint  is  made,  also,  of  the  court's  refusal  to  give  certain 
instmctions  at  the  request  of  appellant.  Where,  as  in  this  case, 
the  evidence  given  on  the  trial  is  not  in  the  record,  we  will  pre- 
sume, io  favor  of  the  ruling  of  the  court  below,  that  the  instruc- 
tionB  aaked  for  by  appellant  were  properly  refused  because  they 
were  not  applicable  to  the  case  made  by  the  evidence.  Freeze  v. 
DePuT,  57  Ind.  188 ;  Powers  v.  State,  87  Ind.  144 ;  Louisville, 
ete^  K.  R.  Oo.  v.  Harrigan,  94  Ind.  245  ;  s.  c,  19  Am.  &  £ng.  R. 
K  Gas.  598. 

AppellaJit's  counsel  next  insist  very  earnestly  that  the  trial  court 
errea  in  overruling;  the  motion  for  judgment,  in  favor  of  appellant, 
oo  the  special  finding  of  the  jury,  notwithstanding  their  general 
verdict  lor  appellee.  Fifty-eight  interrogatories  were  propounded 
to  the  jai7  on  the  part  of  appellant,  and  twenty-nine  on  the  part 
of  appellee^  and  the  jury  returned  with  their  general   verdict 
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answers  to  each  and  all  of  tliese  interrogatories.  Many,  indeed  we 
■PBciALTBBDicr  ™&J  ^J  Hiost,  of  tbose  interrogatories  required  the  yirj 
ooKsiDBUD.  ^^  answer  as  to  mere  evidentiary  facts,  and  not  as  to  the 
facts  in  issue.  The  answers  to  such  interrogatories  were  and  are 
of  little  value  for  any  purpose ;  for,  if  they  were  apparently  in- 
consistent with  the  general  verdict,  they  could  not  control  it,  and 
as  evidence  merely  tliey  constitute  no  part  of  the  record.  Tucker 
V.  Conrad,  2  N.  E.  Rep.  803,  at  the  last  term. 

The  interrogatories  and  answers  are  entirely  too  numerous  and 
too  long  to  be  set  out  in  this  opinion.    We  have  carefully  consid- 
ered them,  however,  and  have  reached  the  conclusion  that  there  is 
no  such  inconsistency  between  the  special  fifidings  of  the  jury  and 
their  general  verdict  as  entitled  the  appellant  to  a  judgment  in  its 
favor  on  such  special  findings,  notwithstanding  the  general  verdict, 
in  favor  of  appellee.  Section  547,  Rev.  St.  1881,  provides,  "When 
the  special  finding  of  facts  is  inconsistent  with  the  general  verdict, 
the  former  shall  control  the  latter,  and  the  court  shall  give  judg- 
ment accordingly."     All  reasonable  presumptions  are  indulged  in 
favor  of  the  general  verdict,  in  determining  the  question  under 
consideration,  while  nothing  will  be  presumed  in  aid  of  the  special 
findings.    McCallister  v.  Mount,  73  Ind.  659;  Cook  v.  Howe,  77 
Ind.  442 ;  Lassister  v.  Jackinan,  88  Ind.  118.     In  construing  sec- 
tion 547,  supra,  it  lias  been  held  that  all  the  facts  stated  in  the 
special  findings  of  the  jury  must  be  taken  and  construed  together, 
for  the  purpose  of  ascertaining  their  true  legal  effect,  and  if,  when 
thus  taken  and  construed,  they  are  clearly  inconsistent  and  cannot 
be  reconciled  with  the  general  verdict,  they  will  control  it,  and  the 
court  must  give  judgment  accordingly,     fiut  where,  as  in  the  case 
in  hand,  the  facts  specially  found  by  the  jury,  construed  together, 
are  not  inconsistent,  but  may  be  reconciled  with  the  general  ver- 
dict, the  latter  must  stand  and  judgment  must  be  rendered  thereon. 
Detroit,  etc.,  R.  R.  Co.  v.  Barton,  61  Ind.  293 ;  Indianapolis,  etc., 
R.  R.  Co.  V.  McCaffrey,  62  Ind.  552 ;  Grand  Rapids,  etc,  R  R 
Co.  V,  McAnnally,  98  Ind.  412.  If  the  special  finding  of  facts  can, 
upon  any  hypothesis,  be  reconciled  with  the  general  verdict,  fhe 
latter  must  stand.    Amidon  v.  Gaff,  24  Ind.  128 ;   Woollen  v. 
Wishmier,  70  Ind.  108 ;  Carver  v.  Leedy,  80  Ind.  335. 

The  trial  court  did  not  err,  we  think,  in  overruling  appellant^s 
motion  for  judgment  in  its  favor  on  the  special  findings  of  the 
jury,  notwithstanding  their  general  verdict. 

It  is  also  claimed  by  appellant's  counsel  that  the  court  erred  in 
overruling  the  motion  in  arrest  of  judgment  This  motion  called 
in  question  the  snfiiciency  of  appellee's  complaint  after  trial  and 
verdict.  If  we  are  right,  as  we  think  we  are,  in  holding  the  com- 
plaint good  on  demurrer,  it  is  certainly  good  after  verdict  on  the 
motion  in  arrest. 
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We  have  found  no  error  in  the  record  of  this  cause.    The  judg- 
ment is  affirmed,  with  costs. 
MrrcHELL,  J.,  took  no  part  in  the  decision  of  this  cause. 

Injuries  to  Railroad  Employees  by  Projecting  Awnings,  Low  Bridges,  or 
Roofs  of  Buildings.— In  Claris  v.  St.  Paul,  etc.,  R.  R.  Co.,  28  Minn.  128,  a 
toikeinan  was  killed  by  striking  an  awning  projecting  oyer  freight  cars  from 
the  side  of  an  elevator.  It  was  held  that  the  construction  of  this  awning  so 
low  would  have  justified  the  judgment  given  against  the  company  but  for 
the  fact  that  the  brakeman  knew  of  it,  assutiu'ii  the  risk  of  beinff  struck, 
sod  hence  could  not  recover.  In  Illinois  Central  R.  R.  Co.  v,  Welch,  52  111. 
188;  5  Am.  Rep.  598,  plaintiff  was  injured  while  in  the*  discharge  of  his 
duty  as  brakeman  of  a  freight  train  by  an  awning  projecting  from  a  station- 
house  to  the  dangerous  position  of  wMch  the  attention  of  the  company^s 
agent  had  been  caUed.  It  did  not  appear  that  the  plaintiff  knew  of  the 
danger. 

In  Baltimore,  etc.,  R.  R.  Co.  v.  Strieker,  51  Md.  67,  the  court  appear  to' 
hold  that  it  is  not  negligence  for  a  railroad  company  to  construct  a  bridge 
over  the  track  so  low  that  its  employees  upon  cars  cannot  pass  under  it 
without  stooping,  and  reverse  a  judgment  recovered  by  one  who  was  struck 
by  a  strut  of  the  bridge  while  on  top  of  a  caboose.  But  the  court  were 
greatly  influenced  by  the  fact  that  the  person  injured  knew  of  the  low  bridge 
strut  and  took  the  risk  of  it  striking  him. 

In  Oibson  v.  Midland  Ry.  Co.,  2  Ont.  658,  the  plaintiff,  as  administratrix, 
sued  the  defendants  under  44  Vic.  ch.  22,  §  7,  O.,  for  the  death  of  her  ille- 
gitimate son,  a  brakeman  on  the  defendant's  railway,  who  was  killed  by  being 
carried  under  a  bridge  not  of  the  height  required  by  that  act,  while  one  of 
their  trains  was  passing  under  it.    The  bridge  belonged  to  another  railway 
company,  which  had  the  right  to  cross  defendant's  line  in  that  way,  and 
though  the  time  allowed  by  the  statute  for  raising  the  bridge  had  expired, 
tbey  had  not  done  so.  .  Held  that  plaintiff  could  not  recover,  because  section 
7  of  the  act  applies  only  to  the  bridges  within  the  control  of  the  company 
whoee  servant  has  been  injured,  and  because  the  act  was  intended  to  give 
no  greater  right  to  recover  than  Lord  Campbeirs  act,  and  therefore  the 
plaintiff's  relationship  to  the  deceased  prevented  her  recovery. 

In  Baylor  e.  Delaware,  etc.,  R  R.  Co.,  40  N.  J.  L.  28,  it  was  decided  that 
there  is  no  legal  obligation  on  the  part  of  a  railroad  company  to  build  its 
bridges  oyer  public  roads  with  an  elevation  so  great  that  one  of  its  em- 
ployees standing  on  top  of  a  car  will  not  be  endangered,  and  that  conse- 
quentlj  if  an  employee  will,  thus  standing  in  the  course  of  his  business,  be 
struck  by  one  of  such  bridges,  he  cannot  recover  for  such  injury. 

In  Bauis  e.  Bt.  L.,  etc.,  R.  R.  Oo.,  71  Mo.  164,  it  was  held  that  where  the 
brakenuui  knew  of  the  low  bridge,  and  took  the  risk  of  it  striking  him,  he 
coald  not  recover.  See  also  "^lls  e.  Burlington,  etc.,  R.  R.  Co.,  56  Iowa, 
520;  s.  c^  2  Am.  A  Eng.  R.  R.  Cas.  248;  Owen  v.  New  York  Cent.,  etc.,  R. 
R.  Co.,  1  Lans.  (N.  Y.)  108. 

See  also  Riley  e.  Connecticut  River  R.  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas. 
181,  and  note;  Clark  e.  Richmond,  etc.,  R  R.  Co.  18  lb.  78,  and  note. 
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V. 

Sloan  e6  al. 

(Adwinee  Oam^  lofoa,  AprU  8,  1885.) 

A  statute  makiog  a  judgment  in  tort  affainrt  a  railway  oompmy  i  lie&OD 
its  property  in  tl^e  county  where  recoyered,  and  making  sndi  hen  saperioito 
the  lien  of  any  mortgage  or  trust  deed  executed  since  ^y  4,  186S,  is  coiuti- 
tutional. 

A  receiyer  of  railway  property  who  takes  it  subject  to  all ''  chdmB,  debts^  uA 
liabilities,"  is  liable  to  pay  claims  for  damages  for  injuries  to  an  employee. 
• 

Appeal  from  Poweshiek  Circuit  Court. 

The  petition  states  that  the  defendant,  Sloan,  recoYered  a  judg- 
ment in  the  circuit  court  in  January,  1882,  which,  he  daims^is  % 
superior  and  prior  lien  on  the  property  of  the  railroad  com- 
pany to  a  mortga^.  executed  to  the  trust  company  about  two  wd 
one-half  yeara  pnor  thereto.    It  is  further  stated  that  the  judg- 
ment was  recovered  for  damages  sustained  by  Sloan  for  a  pereonal 
injury  sustained  by  him  while  he  was  in  the  employ  of  a  receiver, 
who  was  opei*ating  the  road  under  the  authority  of  the  circuit  court 
of  the  United  States.    It  is  further  stated  that  the  Central  RS. 
Co.  was  not  organized  and  did  not  own  the  railway  at  tlie  time 
Sloan  was  injured,  and  that  the  railway  company  purchased  tlie 
road  under  a  decree  and  sale  oi*dered  by  the  circuit  court  of  the 
United  States,  and  that  the  decree  made  no  provision  r^uiring  tlie 
purchaser  of  the  road  to  pay  debts  or  liabilities  against  it ;  but  tb&t, 
subsequently  to  the  entering  of  the  decree,  and  at  the  time  of  ooq- 
firming  the  sale,  said  circuit  court  made  an  order,  which  is  stated  at 
length  in  the  petition,  whereby  Sloan  claims  that  said  court  directed 
the  railway  company  to  audit  and  pay  said  claim.    But  plaiDti& 
claim  that  said  order  should  not  be  so  construed ;  and,  if  it  shoald 
be,  that  the  plaintifis  are  not  bound  thereby.    It  is  farther  staled 
in  the  petition  that  Sloan  had  caused  an  execution  to  issue  on  said 
judgment,  and  had  levied  on  certain  property  of  the  railway  eoi&- 
pany  which  was  included  in  a  mortgage  snven  to  the  trust  company. 
An  injunction  was  asked,  restraining  the  sale  of   such  property. 
There  was  a  demurrer  to  the  petition,  which  was  sustainea,  and 
the  plaintiffs  appeal. 

J.  H.  Blair  and  A.  C.  Daly  for  appellants. 

H.  W.  Oleason  for  appellees. 

SsBVEBs,  J. — 1.  A  construction  was  placed  on  the  ordor  of  the 
circuit  court  of  the  United  States  in  the  case  of  Sloan  v.  Central 
Iowa  B.  R;  Co.,  62  Iowa,  728 ;  s.  c,  11  Am.  &  Eng.  R.  R.  Caa.  143. 
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The  order  is  there  sufficiently  set  out.  It  was  there  determined 
that  the  order  included  the  claim  of  Sloan,  and  that  as  the  railway 
Gompanj  accepted  the  road  and  property  nnder  the  KKtmaa  ua. 
order  it  was  bound  bv  the  conditions  which  constituted  a  ^Sm.  '^^ 
vital  part  of  the  order.  We  are  not  disposed  to  depart  from  such 
roling,  but  adhere  thereto.  The  trust  company  knew^  or  was  bound 
to  know,  that  the  title  of  the  railway  company  was  based  on  the 
decree  and  the  order  made  when  the  sale  was  confirmed.  It  accepted 
the  mortgage  subject  to  such  debts  and  liabilities  as  the  federal 
oonrt  had  made  the  prior  and  paramount  lien  on  the  property  mort- 
gaged to  the  trust  company. 

2.  At  the  time  the  mortgage  to  the  trust  company  was  executed, 
there  was  in  force  a  statute  in  these  words :  ^^  A  judgment  against 
any  railway  corporation  for  any  iniury  to  any  person  or  property 
aball  be  a  lien  within  the  county  where  recovered  on  the  property 
of  such  corporation,  and  such  lien  shall  be  prior  and  ^^ 
superior  to  flie  lien  of  any  mortgage  or  trust  deed  exe-  jubt*jotoii»t 
cuted  since  the  fourth  day  of    July,   1862."     Code,  ^^"™- 
§  1309.    It  is  insisted  that  this  statute  is  in  conflict  with  section  6, 
art.  I,  and  section  12  of  article  8,  of  the  constitution  of  this  State, 
and  also  in  conflict  with  the  fourteenth  amendment  of  the  constitu- 
tion  of  the  United  States.     It  is  said  that  the  statute  under  consid- 
eration is  unconstitutional  for  the  same  reasons  which  were  urged 
in  Bncklew  v.  Central  R.  B.  Co.,  aupra^  against  the  constitution- 
ality of  section  1307  of  the  Code.    So  far  as  their  constitutionality 
is  concerned,  there  is  no  difference  between  the  two  sections. 

For  the  reasons  briefly  stated  in  the  case  just  cited,  we  are  of  the 
opinion  that  the  statute  under  consideration  is  not  in  conflict  with 
either  the  constitution  of  this  State  or  the  fourteenth  amendment  of 
the  constitution  of  the  United  States.     Affirmed. 

Cfainis  for  Injuries — Payment  by  Receivers — Prlorityi — In  Dayen]>ort  e. 

Heceirera,  d  Woods,  519,  the  claim  was  that  of  a  passenger  for  injuries  re- 

eeiTed  while  the  road  was  operated  by  receivers,  against  whom  the  claim  was 

made.     It  was  disallowed  any  priority  as  against  the  claims  of  mortgagees. 

Woods,  C.  J.,  said  :  ''It  is  too  clear  for  argument  that  if  the  road  had  been 

rua  by  the  president  and  directors,  when  tlie  injury  was  sustained,  no  such 

clmlm  <M>ald  have  priority.    The  jMurty  would  hare  travelled  over  the  road, 

taking  the  risk  of  the  ability  of  the  company  to  respond,  just  as  every  man 

who  obtains  a  right  or  contract  does  so  with  the  nsk  of  the  ability  of  the 

party  to  answer  to  him."    In  Hopkins  v.  Connel,  2  Tenn.  Cb.  825,  the  court 

refused  to  compel  the  receiver  to  pay  claims  for  stock  killed  by  the  company 

before  ita  property  went  into  the  hands  of  the  receiver. 

Bat  a  diatinction  is  taken  between  the  proceeds  of  the  foreclosure  sale  and 
the  emmingii  of  the  railway  while  in  the  hands  of  a  receiver,  and  it  is  held 
that  the  latter  will  be  used  to  pay  claims  for  injuries  caused  during  the  re- 
ceiver'a  poasossion  of  the  road.  Sustaining  this  position  is  m  parte  Brown, 
15  fiL  O.  ^18|  wherein-  it  was  held  that  passengers  over  a  railrosd  and  an  em- 
ployee of  tlie  company  when  entitled  to  damag^es  for  injuries  received  while 
the  rottd  la  operated  by  a  receiver,  should  be  paid  out  of  the  fund  in  court  re- 
alized fiom  the  earnings  of  the  road  during  the  receivership,  in  preference  to 
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^' night  freight,"  which  regularly  reached  Bethel  from  Sooth 
Korwalk  at  1.30  a.  m.,  and  arrived  at  Danbnry  at  1.45  a.  m. 

For  several  years  prior  to  this  time  an  agreement  had  existed 
between  the  Shepaug  Company  and  the  defendants,  and  which 
was  then  in  force,  by  virtue  of  which  the  Shepaug  Company  fur- 
nished to  the  defendants  an  engine,  engineer,  fireman,  conductor 
and  brakeman  to  run  the  "  Litclifield  freight "  train  from  Dan- 
bury  to  Hawleyville  and  back  each  day,  for  an  agreed  price,  paya- 
ble monthly.    The  train  while  on  defendants'  road  was  a  train  oi 
the  defendants,  run  by  their  time  tables  and  according  to  their 
orders.    Between  Hawleyville  and  Litchfield  it  was  a  train  of  the 
Shepaug  Company,  run  by  its  time  tables  and  according  to  its 
order.    The  same  engine  drew  it  and  the  same  men  had  it  in 
charge  all  the  way  from  Dan  bury  to  Litchfield  and  back.    Each 
company  had  exclusive  control  over  the  train  while  on  its  own 
road;  and  neither  company  had  any  control  whatever  over  itwh'i^e 
it  was  on  the  road  of  tne  other. 

The  plaintiff  engaged  to  the  Shepaug  Company  as  a  bTakem^ 
some  time  in  the  latter  part  of  the  summer  of  1882,  and  was  by 
that  company  assigned  to  duty  as  one  of  the  brakemen  to  assist  in 
running  the  "  Litdifield  freight "  of  the  defendants.  The  plaintiff 
assented  to  such  assignment  and  had  been  continuously  so  em- 
ployed up  to  the  time  he  received  the  injury  of  which  he  com- 
plams.    He  received  his  wages  from  the  Shepaug  Company. 

On  the  morning  of    February  20th,   1883,  this    "litchfieW 
freight "  train  started  from  Danbury  at  its  regular  time.    There 
were  no  cars  that  morning  from   Danbury  to  Bethel,  and  th^ 
brakemen,  including  the  plaintiff,  were  riding  on  the  tender  to  the 
en^ne.    When  about  three  fourths  of  a  mile  out  of  Danbury  the 
train  came  in  collision  with  the  "  night  freight,"  then  approadiing 
Danbury  almost  six  hours  behind  its  regular  time.     This  collision 
was  occasioned  solely  by  reason  of  the  negligence  of  the  conductor 
in  cliarge  of  the  night  freight  train.    Tne  plaintifE  was  terribly 
burned,  one  of  his  hip  bones  was  fractured,  and  he  received  other 
severe  and,  in  all  probability,  permanent  injuries. 

The  contract  between  the  Shepaug  Company  and  the  defend- 
ants was  such  that  the  men  furnished  by  that  company  to 
the  defendants,  while  on  any  part  of  the  road  of  the  latter,  were 
directly  under  the  orders  of  the  defendants'  officers  '^  the  same  as 
if  emploved  and  paid  by  them,"  and  were  accountable  to  the  de- 
fendants' officers  for  the  proper  performance  of  their  duties ;  and 
so  fully  was  this  so,  that  the  defendants'  officers  had  the  right  to 
discharge  any  of  them  for  neglect  or  any  improper  conduct  vrkile 
on  that  road. 

Upon  these  facts  the  courk  rendered  judgment  for  the  defend* 
ants.    The  plaintiff  appealed. 

£r,  B.  Graves  for  appellant. 

J.  H.  Perry  for  appellees. 
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Caspenter,  J. — ^This  is  an  action  for  damages  for  injuries  re- 
ceived by  a  collision  of  two  trains  on  the  defendant's  facts. 
road.  The  case  comes  np  on  the  plaintiff's  appeal  from  a  judgment 
in  favor  of  the  defendant. 

The  main  question  discussed  is,  whether  the  plaintiff  was  an  em- 
ployee of  the  defendant.  The  defence,  however,  raises  a  question 
of  variance,  which  we  will  first  consider. 

The  complaint  alleges  that  the  ^'  plaintiff  was  an  employee  of 
the  Shepaug  K.  B.  Co.  of  said  State,  and  was  a  brakeman  in  his 
business  for  said  Shepaug  Bailroad,  and  as  such  employee  was  rid- 
ing on  a  train  of  said  Shepaug  R.  R.  Co.  between  Danbury  and 
Bethel,  in  said  county  of  Fairfield,  over  and  on  the  track  of  the  rail- 
road of  the  defendant,  as  he  lawfully  had  a  right  to  do  under  said 
Shepaug  R.  R.  Co.  as  its  employee  and  servant,  and  that  while  so 
lawfnlly  riding  he  was  injured,"  etc. 

The  finding  shows  that  the  plaintiff  was  hired  and  paid  by  the 
Shepaug  R.  K.  Co.;  that  he  was  on  a  train  run  by  that  company 
between  Litchfield  and  Danbury,  a  part  of  the  way  over  its  own 
road,'and  a  part  of  the  way  over  the  defendant's  road ;  that  while 
it  was  on  the  defendant's  road  the  train  was  subject  to  its  rules  and 
r^ulations ;  that  the  train  hands  ^^  were  directly  under  the  orders 
of  the  defendant's  ofScers,  the  same  as  if  employed  by  them,  and 
were  accountable  to  the  defendant's  officers  for  tne  proper  perform- 
ance of  their  duties ;  and  so  fully  was  this  so,  that  the  defendant's 
ofilcers  had  the  right  to  discharge  any  of  them  for  neglect  or  any 
improper  conduct  while  on  that  road." 

This  it  is  claimed  is  a  fatal  variance,  as  it  misstates  the  plaintiff's 
position  and  his  reason  for  being  on  the  train  and  on  the  defend- 
ant's road.    We  think  this  is  altogether  too  technical.        variarck. 
It  18  tripping  the  plaintiff  up  and  turning  him  out  of  court  on  a 
le^^  technic.    It  required  him  to  know  the  legal  effect  of  a  con- 
tract between  his  employer  and  the  defendant,  a  contract  of  which 
he  knew  little  or  nothing.    Whatever  may  be  the  legal  effect  of 
that  contract  in  other  respects,  we  think  he  might  properly  describe 
himself  as  in  the  emplov  of  the  Shepaug  R.  R.  Co.,  and  as  being 
on  a  train  run  by  it.    The  time,  place,  circumstances  and  manner 
of  the  accident  are  the  same.    The  variance  relates  to  the  legal  re- 
iBtionB  which  the  plaintiff  and  the  train  on  which  he  was  sus- 
tained to  the  two  railroad  companies.    So  long  as  the  defendant 
was  not  deceived  or  misled  as  to  any  matter  of  fact,  the  {>laintiff 
was  not  required  to  state  those  legal  relations  with  technical  ac- 


In  the  next  place  it  is  claimed  that  there  is  a  variance  in  respect 
to  the  xnethod  of  the  injury.  The  complaint  alleges  a  collision, 
hy  reason  whereof  he  was  thrown  out  ana  from  the  train,  and  was 
icalded  and  burned  and  otherwise  injured.  The  finding  is  that  by 
he  colljaion  he  ^^  was  terribly  burned,  one  of  his  hip  bones  was 
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fractured,  and  he  received  other  severe  and,  in  all  probability,  per- 
manent injuries."  We  discover  no  variance  here.  The  substance 
of  the  allegation  is  that  the  plaintiff  was  injured'  by  the  collision, 
and  the  proof  seems  to  have  f ullv  sustained  it. 

In  respect  to  the  relation  of  tne  plaintiff  to  the  defendant,  two 
views  may  be  taken :  first,  that  he  was  an  employee  of  the  de- 
fendant, and  second,  that  he  was  an  employee  of  the  Shepaug 
company,  and  as  to  the  defendant  a  third  person  or  stranger.  We 
will  consider  the  case  in  both  aspects. 

If  he  was  an  employee  of  the  defendant,  and  the  accident  was 
caused  by  the  negligence  of  a  fellow-servant,  without  fault  in  the 
defendant,  then  the  rule  which  prevails  in  this  State  would  exoner- 
ate the  defendant  from  liability.  But  is  it  entirely  clear  from  this 
finding  that  the  defendant  was  without  fault!  The  '^ night 
freight "  was  a  train  running  from  Norwalk  to  Danbury.  It  was 
neany  six  hours  behind  time.  The  collision  occurred  on  that  part 
of  the  defendant's  road  which  was  between  Danbury  and  Bethel, 
the  only  part  of  the  road  over  which  both  colliding  trains  ran.  The 
conductor  of  the  "night  freight "  left  Bethel  on  a  single  track  road 
at  a  time  which  would  m^e  a  collision  with  the  "Litchfield 
freight"  inevitable,  provided  the  latter  train  left  Danbury  on 
time.  The  finding  is  that  the  collision  was  occasioned  solely  by 
the  negligence  of  the  conductor  in  charge  of  the  night  freight 
train.  This  finding  is  ambiguous.  It  may  mean,  and  probably 
does,  that  there  was  no  negligence  on  the  part  of  the  plaintiff,  or 
those  in  charge  of  the  other  train.  If  that  is  the  extent  of  its 
meaning  then  there  is  no  finding  as  to  the  negligence  of  the  de- 
fendant— an  all  important  fact  in  the  case.  For  if  the  defendant 
was  negligent  in  tailing  to  employ  a  suitable  conductor  on  the 
night  freight,  or  in  failing  to  have  in  operation  a  reasonably  safe 
system  for  controlling  and  directing  irregular  trains,  it  is  clearly 
liable  to  one  of  its  employees.  "  It  is  those  risks  alone  which  can- 
not be  obviated  by  the  adoption  of  a  reasonable  measure  of  pre- 
caution by  the  master  that  tne  servant  assumes."  Pantgar  v,  Tilly 
Foster  Mining  Co.,  1  Eastern  Eeporter,  193  N.  Y.  Ct.  of  Ap- 
peals, June  9th,  1855.  And  this  is  so  even  in  Massachusetts, 
where  the  rule  is  adhered  to  more  rigidly  perhaps  than  elsewhere. 
Magee  v.  Boston  Cordage  Co.,  1  Eastern  Beporter,  126,  decided  in 
June,  1885. 

Is  it  not  entirely  consistent  with  this  finding  that  the  defendant 
was  in  fault  ?  Yea,  more ;  does  it  not  appear  affirmatively, — ^not  ex- 
pressly, but  as  a  necessary  conclusion  from  the  facts  stated, — that  it 
was  so  i  Let  us  carefully  examine  the  finding  with  a  view  to  an 
answer  to  this  question. 

A  freight  train  was  due  at  Danbury  at  1.45  a.h.  At  7.30  a.ic.  it 
was  on  a  single  track  road  between  Bethel  and  Danbury,  approach- 
ing Danbury ;  and  the  Litchfield  freight  left  Danbury  on  its  regu- 
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lar  time,  7.30  a.m.,  going  in  the  opposite  direction,  so  that  the 
trains  must  come  together.  Was  the  conductor  of  the  Litchfield 
train  notified  to  hold  his  train  at  Danbury  nntil  the  arrival  of  the 
night  freight?  Evidently  not.  Is  a  system  which  requires  no 
notice  under  snch  circumstances  a  reasonable  one?  Was  the  con- 
ductor permitted  to  run  his  train  (not  on  time)  at  his  own  pleasure, 
without  ref erance  to  other  trains,  and  without  directions  from  some 
intelligent  and  authoritative  source  ?  Was  there  no  system  by  which 
trains  behind  time  and  irregular  trains  were  regulated  and  con- 
trolled  bv  a  train  dispatcher  or  some  snjperintending  ofiicer?  If 
so,  is  sucn  management  consistent  with  the  exercise  of  reasonable 
care  and  prudence  ?  Was  there  a  regular  train  dispatcher  whose 
order6  were  disregarded  by  the  condutor?  If  so,  was  thecoinpany 
free  from  fault  in  having  such  a  conductor  in  its  employ?  These 
questions  ai*e  pertinent  and  important.  In  respect  to  all  these  mat- 
ters the  recora  is  silent.  The  facts  stated  clearly  indicate  a  want 
of  due  care  in  the  defendant,  and  a  jury  would  be  warranted  in  so 
finding.  More  than  that;  they  establish  a ^r^ma/isk^  case.  They 
require  explanation,  and  it  is  incumbent  on  the  defendant  to  ex- 

fflain  them,  as  all  the  facts  are  peculiarly  within  its  knowledge, 
t  failed  to  do  so,  and  such  failure  is  significant. 
The  only  answer  that  we  can  conceive  of  is  to  construe  the  find- 
ing as  negativing  any  negligence  in  the  company.  If  the  judge 
had  intended  so  to  find  it  is  a  little  surprising  that  he  did  not  sa^  so, 
instead  of  leaving  the  finding  ambiguous.  Besides,  thefe  is  a 
strong  suspicion  that  the  case  was  not  tried  upon  any  such  theory, 
and  that  such  a  construction  will  be  very  unjust  to  the  plaintiff.  If 
th^se  matters  were  not  investigated,  justice  clearly  requires  that  a 
new  trial  should  be  had  in  order  that  they  may  be,  unless  the  plain- 
tiff is  entitled  to  a  judgo^ent  on  the  other  ground.  However,  as  what 
we  have  said  on  this  part  of  the  case  is  merely  suggestive,  and  as  we 
do  not  intend  to  decide  the  case  on  this  point,  we  shall  practically 
give  the  defendant  the  benefit  of  that  construction  so  far  as  our 
present  purpose  is  concerned,  and  pass  to  a  consideration  of  the 
question  whose  servant  was  the  plaintiff  ? 

He  was  employed  and  paid  by  the  Shepaug  B.  B.  Co.  A  con- 
siderable portion  of  each  day  he  was  on  that  compandor's  road  and 
exclusively  in  its  employ.  While  there  he  was  reponsi-  bmplotsb  of 
ble  solely  to  its  officers,  the  defendant  having  no  con-  2iS*^°toI 
trol  over  him  whatever.  There  v(2i&  an  arran^ment  «"^^*^ 
between  the  two  companies,  ^'by  virtue  of  wnich  the  Shepaug 
company  furnished  to  the  defendant  an  engine,  engineer,  fireman, 
conductor  and  bi*akeman,  to  run  the  Litclifield  freight  train  from 
Danbury  to  Hawley ville  and  back  each  day  for  an  agreed  price 
payable  monthly."  So  that  tlie  engine  and  train-hands  were  those 
of  the  Shepaug  B.  B.  Co.  furnished  to  the  defendant ;  that  is,  to 
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do  its  work  in  its  stead,  and  for  which  was  paid  a  fixed  price 
monthly,  not  to  the  men  bat  to  the  Shepaag  company. 

The  contract  is  not  before  ns,  but  from  what  app^eare  it  did  not 
relate  to  any  particular  engine  and  trainmen,  but  simply  to  an  en- 
gine  and  ti'ainmen,  so  that  the  Shepaug  company  was  at  liberty 
to  change  engines  and  men  at  its  pleasure,  and  presumptively 
did  so  during  the  many  years  that  the  arrangement  continued. 
It  follows  that  the  Shepaag  company  did  not  lose  the  entire 
control  of  the  men  while  on  the  defendant's  road,  but  had  a 
general  supervision  over  them,  subject  of  course  to  the  ralea  and 
reflations  of  the  defendant  and  such  special  orders  as  its  officers 
might  give,  and  might  discharge  them  for  any  cause  it  might  deem 
sumcient,  although  the  defendant  might  consider  it  otherwise. 

On  the  other  nand  the  plaintiff  sustained  no  contract  relation 
whatever  with  the  defendant.    For  that  reason  there  is  do  room 
for  any  presumption  that  he  stipulated  with  the  defendant  to  as- 
sume any  risk  arising  from  the  negligence  of  its  employees,   ^o 
such  stipulation  can  be  presumed  from  the  contract  between  the 
defendant  and  the  Shepaug  company,  because  the  plaintiff  was  not 
a  party  to  that  contract,  did  not  know  its  terms,  and  the  contract- 
ing parties  had  no  power  to  .make  such  a  stipulation  for  him.    For 
similar  reasons  no  such  pi*esumption  can  arise  from  the  control 
which  the  defendant  reserved  to  itself  over  the  train  while  on  its 
road.    That  evidently  was  intended  to  avoid  the  inconvenience 
and  peril  that  would  result  from  having  different  trains  on  its 
road  operated  by  different  rules.    It  was  reasonable  that  the  de- 
fendant should  retain  the  absolute  control  over  all  trains  on  its 
road ;  its  own  safety  required  it.    To  that  end  the  power  to  ^ 
charge  the  trainmen  on  the  Litchfield  train  for  neglect  or  im- 
proper conduct  was  essential.    But  this  power  must  be  construed 
with  reference  to  the  subject  matter  and  the  end  which  the  con- 
tracting parties  manifestly  had  in  view.    If  the  defendant  could 
discharge  them  so  far  as  to  prohibit  their  services  on  its  road,  it 
would  accomplish  all  it  desii*ed  to,  and  all  that  the  parties  contem- 
plated, and  hence  all  that  it  had  a  right  to  require.     To  interpret 
this  arrangement  as  giving  the  power  to  dischai^  them  absolutely 
from  the  employ  ot  the  Shepaug  company,  would  be  going  far 
beyond  the  obvious  scope  and  purpose  of  the  contract. 

The  defendant's  authority  therefore  over  the  plaintiff  was  a 
limited  one.    The  contract  may  be  fulfilled  and  its  object  accom- 

?lished  without  regarding  the  plaintiff  as  the  defendant's  senrant 
'he  plaintiff  cannot  be  so  regarded  without  involving  this  conse- 
quence, which  is  well  nigh  an  absurdity,  that  the  pGdn tiff's  em- 
ployer changed  every  time  he  passed  from  one  road  to  the  other, 
which  was  usually  twice  each  day.  It  is  by  far  the  better  view  to 
consider  the  Shepaug  company  as  doing  certain  work  for  the  de* 
fendant,  but  doing  it  by  means  of  its  own  instrumentalities  and 
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servants,  and  not  by  means  of  the  instrumentalities  and  servants  of 
the  defendant. 

The  defence  of  common  employment  has  little  of  reason  or  prin- 
eiple  to  support  it,  and  the  tendency  in  nearly  all  jurisdictions  is 
to  Umit  rather  than  enlar^  its  range.  It  must  be  conceded  that 
it  cannot  rest  on  reasons  drawn  from  considerations  of  justice  or  of 
public  policy.  So  far  as  the  rule  is  to  be  retained  it  must  have  its 
foundation  in  the  contract  theory.  A  writer  in  the  American 
Law  Better  for  July,  1885,  after  a  review  of  the  law,  and  notic- 
ing the  drift  of  modern  decisions,  says :  ^'  If  the  law  is  to  remain 
unchanged,  let  it  be  upon  the  ground  that  the  servant  assumes  the 
lisks  incident  to  his  employment,  a  conclusion  which,  though  it  may 
sometimes  bear  hard,  is  reasonable  enough.  Never  was  it  more 
important  than  it  is  now,  when  the  tendency  in  every  department 
of  thought  is  to  pass  authority  by,  and  search  into  the  causes  of 
thmgs,  that  the  law  should  commend  itself  to  the  plain  sense  of 
men  in  its  reasonings  as  well  as  its  rules." 

No  consideration  of  public  policy  will  sustain  this  defence,  be- 
cause the  public  are  not  at  all  mterested  in  the  question  as  they  are 
in  questions  concerning  innkeepers  and  common  carriers.    They 
are  only  interested  to  have  the  law  justly  and  fairly  administered. 
No  considerations  of  justice  will  sustain  it,  because  the  plaintiff 
had  no  relation  whatever  to  the  negligent  conductor.     It  was  not 
his  daty  to  observe  his  conduct,  he  had  no  opportunity  to  do  so, 
and  no  opportunity  to  guard  against  the  consequences  of  his  neg- 
ligence.     We  have  shown  that  the  defence  can  have  no  foundation 
in  any  contract  to  which  the  plaintiff  was  a  party  or  which  can 
justly  affect  him.    If  therefore  the  plaintiff  may  in  any  sense  be 
r^arded  as  in  the  service  of  the  deiendant,  he  is  clearly  without 
the  reason  of  the  rule  and  therefore  not  vnthin  the  rule  itself.    But 
he  cannot  in  any  proper  sense  be  regarded  as  the  servant  of  the 
defendant.     The  superior  court  erred  in  holding  that  he  was,  and 
that  the  defendant  was  exempt  from  liability. 
The  jndgment  is  reversed  and  a  new  trial  ordered. 
In  this  opinion  the  other  judges  concurred,  except  Gbangeb  and 
Sanforo,  JJ.,  who  dissented. 

Liability  for  Injury  to  Servants  When  One  Company  Uses  Cars  or  Track 
of  Another. — See  In  re  Merrill,  11  Am.  &  Eng.  R.  R.  Cas.  680;  Mackin  v, 
Boecon,  etc.,  R.  R  Co.,  15  lb.  196;  Wabash,  etc.  R  R  Co.  e.  Peyton, 
18  lb.  1 ;  Oibeon  v.  Midland  Rj.  Co.,  15  lb.  507. 
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Adams. 

(Adcanei  Cate^  Indiana,    February  10,  1886.) 

A  general  aYerment  that  a  railway  company  negligently  left  a  Btiver  or 
splint  projecting  from  a  rail,  and  that  the  person  injured  thereby  was  with* 
out  fault  or  negligence.    BM,  sufficient  on  demurrer. 

Special  verdicts  must  be  limited  to  the  case  as  made  by  the  pleadings; 
should  find  all  the  facts  proven  under  the  issues,  and  should  not  state  con- 
clusions of  law.  Findings  of  evidence,  conclusions  of  law,  and  matters  not 
in  issue  included  in  special  verdicts  will  be  disregarded  in  rendering  the 
judgment.  If  stripped  of  these  matters,  the  spedal  verdict  is  yet  sufficient 
to  support  the  judgment,  under  the  issues  as  made  by  the  pleadings,  no 
wnire  ae  novo  will  m  allowed. 

As  a  general  rule,  in  all  contracts  of  hiring,  there  is  an  implied  undertaking 
on  the  part  of  the  master,  on  the  one  hand,  that  he  will  take  reasonable  care 
to  furnish  safe  premises,  machinery,  and  appliances,  and  to  select  competent 
and  prudent  fellow*se^ants;  and  upon  the  iMirt  of  the  servant,  on  the  other 
hand,  that  he  will  use  ordinary  care  to  avoid  injury,  and  to  assume  the  ordi- 
nary risks  incident  to  the  business,  including  those  arising  from  negligence  of 
his  co-employees. 

A  servant  cannot  recover  for  an  injury  caused  by  the  negligence  of  a  fel- 
low-servant in  the  same  line  of  employment,  although  of  a  superior  grtde, 
unless  the  latter  occupies  the  place  of  a  vice-principal,  and  this  rule  applies 
to  minors  as  well  as  adults. 

The  servant's  implied  assumption  of  risks  is  confined  to  the  particular  work 
and  class  of  work  for  which  he  is  employed,  unless  he,  of  his  own  accord,  in- 
creases such  risks ;  and  where  he  engages  temporarily  in  a  more  hazardons 
work,  by  order  of  the  master,  the  question  of  negligence  must  depend  npon 
the  facts  and  circumstances  of  the  particular  case. 

The  master,  in  such  case,  is  bound  to  disclose  to  the  servant,  especially  if 
he  be  a  minor,  all  latent  dangers  and  defects  of  which  he  has,  or  ought  to 
have,  knowledge. 

Appeal  from  Miami  Circuit  Court, 
N.  0.  Rasa  for  appellant. 
Fa/rrar  cfe  Farra/r  for  appellee. 

ZoLLABS,  J. — Appellee  brought  this  action  to  recover  damages 
factb.  resulting  from  a  personal  injury  received  upon  appel- 

lant's road.  The  following,  partly  a  snmmary,  and  partly  a  copj, 
is  as  much  of  the  complaint  as  needs  to  be  set  out,  viz. : 

In  1881,  appellee,  then  under  21  years  of  age,  was  in  the  employ 
of  appellant  as  a  section  hand,  and  in  no  other  or  different  capacitj. 
While  thus  employed,  he  was  "oixiered  by  Patrick  Clary,  a 
person  standing  towards  plaintiff  in  the  relation  of  superior  in  the 
employ  of  defendant,"  to  get  upon  and  go  with  a  constmction 
train,  and  perform  snch  service  as  might  be  required  of  him.  Tlie 
constrnction  train  was  sent  out  for  the  purpose  of  gathering  up 
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iron  along  the  track.     '^  In  obedience  to  said  order,  though  totally 
unacquainted  with  the  busineBS  of  coupling  cars,  braking,  or  the 

Enenil  method  or  order  of  running  trains,  .  .  .  except  as  a  section 
nd,"  appellee  went  upon  the  train.    There  were  not  upon  the 
train  the  usual  and  necessary  number  of  brakemen  to  manage  and 
control  it    While  upon  the  train,  appellee  was  "ordered  by  said 
Patrick  Clary,  his  superior  in  anthonty  in  defendant's  employ  as 
aforesaid,"  to  act  as  brakeman  at  the  rear  end  of  the  train,  a  busi- 
ness for  which  he  was  not  hired,  and  of  and  about  which  he  knew 
nothing.    He  obeyed  the  order,  and  while  so  acting  as  brakeman 
it  became  necessary  to  couple  other  cars  to  the  rear  end  of  the  train. 
Being  at  the  rear  end  of  the  train,  and  after  it  was  upon  a  side 
track  to  let  other  trains  pass,  he  was  "  ordered  by  Thomas  Court- 
ney, in  the  employ  of  deiendant,  and  standing  toward  pkintifi  in 
the  relation  of  superior  in  rank,  to  do  said  coupling.''     "  W  hile  per- 
forming said  coupling,  as  ordered  by  his  said  superior  in  service, 
and  as  in  duty  bound  to  do,  without  fault  or  negligence  on  his 
part,  the  bottom  of  plaintiff's  pantaloons  upon  his  right  leg  was 
pierced  by  a  sharp  piece  of  iron  negligently  left  by  defendant  pro- 
jecting from  the  rail  of  defendant^  said  road,  whicli  defendant  at 
Aiid  place  had  negli^ntlyand  carelessly  suffered  to  get  and  remain 
oot  of  repair.     Saia  iron,  after  passing  through  the  le|;  of  plain- 
tiffs pantaloons,  entered  the  shoe  upon  plaintiff's  right  foot  and 
held  him  fast,  and  before  he  could  extricate  his  foot,  and  without 
fault  or  negligence  upon  his  part,  the  wheels  of  the  train  and  cars 
he  was  so  coupling,  ran  upon  and  over  the  said  ri^ht  foot  of  plain- 
tiff, crashing,  mangling,  and  braising  said  foot  and  the  ankle,  rend- 
ering amputation  necessary,"  etc. 

The  foregoing  is  an  abbreviation  of  the  second  paragi'aph  of  the 
complaint.     The  first  paragraph  is  substantially  the  same,  except 
that  the  coupling  is  alleged  to  have  been  a  duty  resulting  from 
the  position  of  brakeman,  and  there  is  no  averment  that  appellee 
received  specific  orders  from  any  one  to  make  the  coupling.     Ap- 
pellant moved  for  a  rule  upon  appellee  to  make  his  complaint  more 
specific  and  certain,  so  as  to  show  the  position  in  its  service,  and 
tne  relation  to  it,  and  to  appellee,  occupied  by  Clary  and  Court- 
ney, the  persons  alleged  to  have  ^iven  the  orders  to  appellee.    We 
shall  see,  during  the  course  of  this  opinion,  that  this  motion  should 
hare  been  sustained. 

It  is  assigned  as  error  that  the  court  below  erred  in  overruling 
appellant's  demurrer  to  the  complaint.  The  contention  on  the 
part  of  appellant's  counsel,  among  other  things,  is  that  gskebal  a^h- 
It  is  not  2Uleffed  that  appellant  knew  or  with  reasonable  ^^^  ^^^^^ 
care  miffht  nave  known,  of  the  unsafe  condition  of  the  mubLb?"  ^'^ 
rail,  ana  that  it  is  not  alleged  that  appellee  did  not  know,  or  with 
reasonable  care  mi^ht  not  nave  known,  that  the  rail  was  in  an  un- 
safe condition.     Upon  the  hypothesis  that  the  gravamen  of  the 
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action  is  alone  the  negligence  of  appellant  in  connection  with  the 
rail,  and  that,  to  constitute  negligence  in  that  re^d,  it  iseeeential 
that  appellant  knew,  or  with  reasonable  care  mi^t  have  knowB,  of 
its  unsafe  condition,  still  the  general  averment  that  appjellant 
negligently  left  the  sliver  or  splint  projecting  from  the  rail  is  suf- 
ficient, under  many  decisions  of  this  court.  Cleveland,  C,  C.  & 
I.  R.  R.  Co.  V  Wynant,  100  Ind.  160,  and  cases  there  cited.  And 
so,  too,  in  relation  to  the  general  averment  that  appellee  wits  with- 
out fault  or  negligence.  W  hether  or  not  these  former  ruliDgs  are 
in  entire  consonance  with  the  provisions  of  the  Code  upon  the 
subject  of  pleading,  we  need  not  now  inquire.  They  have  been 
so  long  adhered  to  as  to  become  the  settled  law  of  the  State. 

The  jury  returned  the  following  special  verdict,  upon  which 
judgment  for  $7,000  was  rendered  against  appellant  and  in  favor 
of  appellee,  viz. : 

(1)  "  The  defendant,  the  Pittsburgh,  Cincinnati  &  St.  Louis  R 
R.  Co.,  was,  on  the  ninth  day  of  Jiine,  1881,  and  long  previons 
flPBcuL  VK*.  thereto,  a  corporation  organized  and  doing  business 
"<^-  under  the  laws  of  the  State  of  Indiana,  and  operatinga 
line  of  railroad  through  the  counties  of  Grant  and  Miami,  in  said 
State  of  Indiana." 

(2)  "  That  on  June  9, 1881,  plaintiflE  was  a  minor,  under  the  age 
of  twenty-one  years,  over  the  age  of  twenty  years,  and  was  em- 
ployed by  the  defendant  as  a  section  hand  to  work  repairing  the 
track  of  defendant's  said  railroad." 

(3)  "  PlaintiflE  was  bo  employed  to  work  for  defendant  without 
the  consent  of  his  mother." 

(4)  "  When  plaintiflE  was  so  hired  to  work  as  a  section  hand  on 
defendant's  road,  liis  father  was  not  living." 

(5)  "  On  June  9, 1881,  plaintiflE  was  ordered  by  defendant's  eec- 
tion  boss,  having  charge  of  the  section  from  Bunker  Hill  to 
McGrawsville,  one  Patrick  Clary,  to  go  upon  defendant's  con- 
Bti*uction  train  at  Bunker  Hill,  Indiana,  and  plaintiflE  did  go  upon 
said  train  as  ordered." 

(6)  "PlaintiflE  went  from  Bunker  Hill,  on  said  day,  under 
direction  of  defendant's  agents  and  employees,  to  Upland,  in  Grant 
county,  Indiana." 

(7^  "  PlaintiflE,  previous  to  June  9, 1881,  had  never  performed 
the  duties  of  bnd^eman,  and  he  had  never  coupled  cars  attached  to 
an  engine." 

(8)  "  PlaintiflE,  while  so  on  said  train  at  Upland,  on  June  9,  ISSl. 
was  ordered  by  defendant's  agent',  and  plaintiflE's  superior  in  aa- 
thority,  to  ^o  to  the  rear  end  of  said  construction  train,  and  act  as 
brakeman  thereon,  and  plaintiflE  obeyed  said  order." 

(9)  "  While  so  on  the  rear  end  or  said  ti-ain  as  brakeman,  it  was 

ElaintiflE's  duty  to  couple  cars  of  said  construction  train  on  which 
e  was  working." 


XACHINERY — BISKS  ASSUMED — SPECIAL  VERDICTS.    411 

(10)  "Plaintiff  was  ordered,  while  at  Upland,  by  an  agent  of 
defendant,  and  a  superior  in  authority  to  plaintiff,  to  couple  some 
cars  to  said  construction  train.  He  attempted  to  couple  said  cars ; 
and,  while  so  attempting  to  couple  said  cars,  he  was  injured  by  the 
cars  of  said  construction  train,  and  his  right  le^  was  so  badly 
cmshed  that  amputation  became  and  was  necessary. 

(11)  "  At  Upland,  on  said  June  9,  1881,  while  so  attempting  to 
oonple  Clirs  on  said  train  upon  which  plaintiff  was  working,  and 
when  he  received  said  injury,  he  was,  when  so  injured,  exercising 
reasonable  care  in  coupling  said  cars." 

(12)  "  That  plaintiff  on  said  day,  while  so  as  aforesaid  attempting 
to  couple  said  cars,  exercised  such  care  as  might  reasonably  have 
been  expected  of  him,  considering  his  youth  and  inexperience." 

(13)  '^  While  so  attempting  to  couple  said  eai*s  at  Upland,  on  said 
ninth  day  of  June,  1881,  plaintiff's  foot  was  caught  by  an  iron  sliver 
or  splinter  on  one  of  the  rails  of  defendant's  switch,  and  held  there 
until  struck  by  the  car- wheels  of  said  construction  train,  and  his  leg 
was  then  and  there  run  over  by  said  car-wheel  apd  crushed,  so  that 
iioipatation  became  and  was  necessary,  and  plaintiff  thereby  lost 
his  right  1^." 

(14)  "  We  further  find  that,  while  the  train  upon  which  plaintiff 

was  ordered  by  defendant  to  go  and  did  go  to  Upland,  was  standing 

upon  the  side-track, — ^a  part  of  defendant's  railway  at  Upland,  in 

Grant  county,  Indiana, — on  June  9, 1881,  the  plaintiff  was  ordered, 

by  an  employee  of  defendant,  and  superior  to  plaintiff  in  authority 

oa  said  railway,  to  make  the  coupling  of  certain  cars  attached  to 

the  locomotive  of  the  train  on  which  plaintiff  was  working ;  that  in 

attempting  to  obey  said  order  to  couple  said  cai*s,  without  fault  or 

negligence  on  his  part,  the  said  cars  run  upon  and  over  his  right 

leg,  and  so  injurea  the  same  that  amputation  became  necessary ; 

and  vre  farther  find  that  the  defendant  was  on  the  cars  and  train 

upon  which  plaintiff  was  working  at  said  time  at  Upland  when  he 

£o  lost  his  leg,  in  the  person  of  Andrew  Merten,  supervisor  of  and 

on  said  road.    We  do  further  find  that,  at  the  time  plaintiff  was 

ordered  to  go  on  defendant's  construction  train  at  Bunker  Hill,  on 

Jnne  9,  1881,  he  was  under  the  age  of  twenty-one  years  and  over 

:wenty  years;  that  he  had  no  experience  whatever  in  railroading 

except  as  a  section  hand ;  that  defendant  ordered  him  to  couple 

rars  at  Upland  on  said  day,  and  that  he  did  make  the  attempt  as 

rdered,  and,  without  fault  on  his  part,  was  injured  and  lost  his  leg 

fiereby  ;  and  that  neither  defendant,  nor  any  one  of  its  emplovees, 

a«J  explained  or  did  explain  to  plaintiff,  or  caution  him  of  the 

azard  or   danger  incident  to  braking  on  said  ti*ain,  or  coupling 

irs^  and  that  neither  the  defendant  nor  any  one  of  jts  employees 

:i<i  explained  to  plaintiff  or  instructed  hint  how  to  avoid  the 

infers  incident  to  such  business.'' 

^  \^\  *^  l^e  find  that  the  defendant  was  careless  and  negligent  in 
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allowing  said  sliver  or  splinter  to  remain  npon  and  protrnde  from 
said  rail  on  said  switch.'* 

(16)  ^'  We  further  find  that  said  defendant  ran  said  ti*ain  from 
Bunker  Hill  to  Upland  without  brakemen,  and  that  it  was  negli- 
gent in  so  running  said  train  from  Bunker  Hill  to  Upland  without 
any  brakemen,'* 

(17)  "  The  supervisor  of  defendant's  road,  who  had  charge  on 
said  day  of  all  of  defendant's  road  from  Loeansport  to  Hartford 
City,  was  on  said  construction  train,  in  cnarge  of  the  hands 
•thereon,  and  directed  that  plaintiff  be  ordered  to  the  rear  of  the 
train  to  act  as  brakeman  and  couple  cars  on  said  train." 

(18)  "PlaintiflE  had  never,  previous  to  June  9,  1881,  had  any 
experience  in  railroading  except  as  a  section  hand  on  defendant^ 
road,  and  in  work  on  the  track."   * 

(19)  "  That  said  plaintiiBE  was,  by  said  injury  so  received,  made 
lame,  sick  and  sore,  and  suffered  by  reason  of  said  injury,  great 
distress  of  mind  and  body,  and  the  loss  of  his  leg  permanently 
injuring  him." 

(20)  "  That  said  injury  was  caused  by  the  wrongful  act  of  said 
defendant." 

(21)  "  We  find  that  it  was  negligence  on  the  part  of  the  defend- 
ant to  order  an  inexperienced  person  to  perform  the  duties  of 
brakeman  aiid  couple  cars,  without  first  giving  him  proper 
instructions." 

(22)  ^^That  plaintiff  is  damaged  by  the  pain,  suffering,  and 
mental  anguish  endured,  and  the  loss  ox  his  leg  as  aforesaid,  in  the 
sum  of  seven  thousand  dollars." 

(23)  '^  If,  upon  these  facts,  the  law  is  with  the  plaintiff,  we  find 
for  the  plaintiff,  and  assess  his  damages  at  seven  thousand  dollars. 
If  the  law  is  with  the  defendant,  then  we  find  for  the  defendant." 

Upon  return  of  the  verdict,  and  before  the  jury  were  discharged, 
appellant  filed  the  following  motion : 

'^  The  defendant  asks  the  court  to  direct  the  jury  to  make  more 
perfect  their  verdict  in  the  following  particulars :  (1)  That  they 
make  the  second  finding  more  perfect  oy  finding  whether  the  de- 
fendant had  or  had  not  notice  of  the  plaintiff's  minority,  and  of  his 
mother's  objection  to  his  working  on  the  railroad ;  (2)  that  the 
eighth  finding  be  made  more  definite  by  finding  the  name  and  posi- 
tion of  the  defendant's  agent  who  ordered  the  plaintiff  to  go  to 
the  rear  end  of  the  construction  train,  and  act  as  brakeman  thereon ; 
(3)  that  the  tenth  finding  be  made  more  perfect  and  definite  by 
finding  the  name  and  position  of  the  agent  of  the  defendant  who 
ordered  the  plaintiff  to  couple  cars  to  the  construction  train  ; 
(A)  that  the  eleventh  finding  be  made  more  perfect  and  definite  by 
finding  what  care  the  plaintiff  exercised  in  coupling  said  cars ; 
(5)  that  the  twelfth  finding  be  made  more  perfect  and  definite  by 
finding  what  care  the  plaintiff  exercised  in  afttempting  to  make 
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said  coapling ;  (6)  that  the  fourteenth  finding  be  made  more  per- 
fect and  definite  by  finding  the  name  of  the  person,  and  the 
position  he  occapied  in  defendant's  service,  who  ordered  the 
plainjtifi  to  make  the  coupling  of  certain  cars  standing  on  said 
switch,  to  other  cars  attached  to  the  locomotive  of  the  train  upon 
which  the  plaintiff  was  working,  and  that  they  find  the  position 
occupied  by  Andrew  Merten ;  (7)  that  the  twentieth  finding  be 
made  more  perfect  and  definite  by  finding  what  the  wrongful  acts 
of  the  defendant  were  that  caused  the  injury." 

That  motion  having  been  overruled  appellant  moved  for  sl  venire 
de  novo.  This  motion  was  also  overruled.  We  think  JSSE"  **'*" 
that  the  court  below  clearly  erred  in  overruling  these  motions. 
The  statute  provides  in  relation  to  verdicts  as  follows : 

"  The  verdict  of  a  jury  is  either  general  or  special.  A  general 
verdict  is  that  by  which  they  pronounce  generally  upon  all  or  any 
of  the  issues,  either  in  favor  of  the  plaintiff  or  defendant.  A 
special  verdict  is  that  by  which  the  jury  find  the  facts  only,  leav- 
ing the  judgment  thereon  to  the  court."    Rev.  St.  1881,  §  545. 

The  purpose  of  a  special  verdict  is  to  avoid  the  mistakes  that  the 
jury  may  make  in  the  application  of  the  law  to  the  facts.  When 
a  special  verdict  is  demanded,  the  jury  are  to  find  the  facts,  and 
the  court  declares  the  law  upon  those  facts ;  and  hence  it  is  well 
settled  that  a  special  verdict  should  be  limited  to  the  case  as  made 
by  the  pleadings,  should  find  all  the  facts  proven  under  the  issues, 
and  should  not  embody  or  state  conclusions  of  law.  If  a  special 
verdict  includes  findings  of  evidence,  conclusions  of  law,  and 
mattera  without  the  issues,  such  findings  will  be  disregarded  in  the 
determination  and  rendition  of  the  judgment.  If,  stripped  of 
these  matters,  the  verdict  is  yet  sufficient  to  lead  up  to  and 
support  a  judgment  either  way,  under  the  issues  as  made  by 
the  pleadings,  a  motion  for  a  venire  de  novo  tvill  be  overruled. 
Pittsburgh,  etc.,  R.  R.  Co.  v,  Spencer,  98  Ind.  186,  and  cases  there 
cited;  Indianapolis,  P.,  etc.,  R.  R.  Co.  v.  Bush,  101  Ind.  582; 
Dixon  V,  Duke,  85  Ind.  434 ;  Louisville,  N.  A.,  etc.,  R.  R.  Co. 
V.  Balch,  4  N.  E.  Rep.  288  (present  term) ;  Hasselman  v,  Carroll, 
102  Ind.  153. 

As  appellee's  mother  is  not  prosecuting  this  action,  we  cannot 
see  how  it  is  of  any  importance  whether  appellee  was  employed  by 
appellant  with  or  without  her  consent.  Tne  third  and  fourth  find- 
ings, therefore,  may  be  disregarded. 

In  the  eleventh  and  fourteenth  findings  it  is  stated  that  appellee 
received  the  injury  without  fault  or  negligence  on  his  part.  In  the 
twelfth  finding  it  is  stated  that  appellee  exercised  sucn 
care  as  mi^ht  reasonably  have  been  expected  of  him,  con-  Sict  uaoDTmo 
sidering  his  youth  and  inexperience.  The  fifteenth  find-  coitclusioiw  or 
ing  is  that  appellant  was  careless  and  negligent  in  allow- 
ing the  sliver  or  splinter  to  remain  and  pi*otrude  from  the  rail.  In  the 
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sixteenth  finding  it  is  stated  that  appellant  was  gnilty  of  negiigeDoe 
in  running  the  train  without  brakemen.     The  twentieth  finding  i& 
that  the  injury  was  caused  by  the  wrongful  act  of  appellant    The 
twenty-first  finding  is  that  it  was  negligence  on  the  part  of  appel- 
lant to  order  an  inexperienced  person  to  perform  the  duty  of  brake- 
man,  and  couple  cars,  without  nrst  giving  him  proper  instmctions. 
In  each  and  all  of  these  finding  in  relation  to  wrong  and  nedigenoe 
on  the  part  of  appellant,  the  jury,  instead  of  returning  the  facts 
and  leaving  it  for  the  court  to  pronounce  the  law  upon  those  facts, 
returned  conclusions  which  embody  conclusions  of  law.    This  they 
had  no  right  to  do,  and  hence  all  such  conclusions  must  be  disre- 
garded ;  and  hence  there  is  nothing  properly  in  the  verdict  showing 
uiat  appellant  was  in  any  way  guilty  of  wrong  or  negligence  as  con- 
nected with  the  defective  rail,  or  that  it  was  guilty  of  any  other 
wrong  or  negli^nce  to  the  injury  of  appellee,  unless  other  portions 
of  the  verdict  show  wron^  and  negligence  upon  its  part  in  ordering 
him  from  the  work  for  wich  he  was  employed  to  a  different  and 
more  hazardous  work.     This  is  a  question  we  shall  hereafter  con- 
sider. 

Commencing  with  the  decision  of  the  English  court  in  the  case 
of  Priestley  v.  Fowler,  3  Mees.  &  W.  1,  in  1837 ;  the  decision  of 
the  supreme  court  of  South  Carolina  in  the  case  of  Murray  v.  Kail- 
road  Co.,  1  McMul.  385,  in  1841 ;  and  the  decision  of  the  supreme 
court  of  Massachusetts  in  the  case  of  Farwell  v,  Boston  &  W .  B. 
Corp.,  4  Mete.  49  in  1842,  it  has  become  the  settled  law 
in  England,  Scotland,  and  Ireland,  and  the  States  of  this 
Union,  with  scarcely  an  exception,  that,  as  a  general mle 
in  the  contract  of  hiring  there  is  an  implied  undertaking  upon  the 
pai*t  of  the  master  that  he  will  use  all  reasonable  cai-e  to  furnish 
safe  pi'emises,  machinery  and  appliances  for  conducting  the  busi- 
ness safely,  and  that  he  will  use  all  reasonable  care  to  furnish  com- 
Eetent  and  prudent  co-employees.    The  master,  by  the  contract  of 
iring,  does  not  become  an  insurer  against  injury  to  the  servant.  On 
the  other  hand,  in  the  contract  of  hiring  there  is  an  implied  under- 
taking  upon  the  part  of  the  servant  that  he  will  exercise  reasonable 
care  to  avoid  injury,  and  that  he  assumes  all  ordinary  risks  incident 
to  the  business,  and  all  risks  from  the  negligence  of  his  co-employees. 
When  the  master  has  kept  and  performedhis  implied  undertaking, 
the  servant  cannot  recover  from  him  for  injuries  i-esnlting  from 
the  business,  or  the  negligence  of  such  co-employees,  however  dan- 

ferous  the  business  mav  be.  This  general  rule  has  been  modified 
y  statute  in  some  of  the  States,  but  not  in  this  State.  The  role 
obtains,  regardless  of  the  fact  that  one  employee  may  be  the  superior 
in  rank  to  others  in  the  same  general  unaertaking  or  employment, 
unlfess  he  occupies  the  place  oi  vice-principal,  fierce,  iL  R  358, 
and  cases  there  cited.  Wood,  Mast.  &  Serv.  §§  326,  416-425,  and 
cases  there  cited.  Madison  &  I.  R.  S.  Co.  v.  Bacon,  6  Ind.  205 ;  Gonn- 
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ley  V.  Ohio  &  M.  E.  R  Co.,  72  Ind.  31 ;  s.  c,  5  Am.  &  Eng.  E. 
R!  Cas.  281 ;  Lake  Shore,  etc.,  E.  E.  Co.  v.  McCormick,  74  Ind. 
440 ;  s.  c,  6  Am.  &  Eng.  E.  E.  Cas.  474 ;  Eobinson  v.  Terra  Haute 
ife  L  R  E.  Co.,  78  Ind.  77;  s.  c.,  8  Am.  &  Eng.  E.  E.  Cas.  175 ; 
Uinback  v.  Lake  Shore,  etc.,  E.  E.  Co.,  83  Ind.  191 ;  s.  c,  8  Am.  & 
Eng,  E.  E.  Cas.  98 ;  Louisville,  etc.,  E.  E.  Co.  v.  Orr,  84  Ind.  50 ; 
s.  c,  8  Am.  &  Eng.  E.  E.  Cas.  94 ;  Brazi  &  Chicago  Coal  Co.  v. 
Cain,  98  Ind.  282 ;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181 ;  At- 
las Engine-works  v.  Eandall,  Id.   293 ;  Indianapolis  &  St.  L.  E. 
R  Co.  V.  Johnson,  102  Ind.  352 ;  Copper  v,  Louisville,  E.  &  St. 
L  R.  R.  Co.  (last  term),  22  Am.  &  Eng.  E.  E.  Cas.  277.    The 
above  general  rule  applies  to  minors.     Pierce,  E.  E.  360,  and  cases 
there  cited  ;  Wood,  jMEast.  &  Serv.  S  368,  p.  744,  and  cases  there 
cited :  Thomp.  Neg.  977,  and  cases  there  cited  ;  Ohio  &  M.  E.  E. 
Co,  V.  Hammerslej,  28  Ind.  271 ;  Sullivan  v.  Toledo,  W.  &  W. 
R.  R.  Co.,  58  Ind.  26 ;  Ohio  &  M.  E.  E.  Co.  v.  Tindall,  13  Ind. 
366;  Atlas  Engine- works  v.  Eandall,  supra;  Brazil  &  Chicago 
Coal  Co.  V,  Cain,  supra. 

Oat  of  this  general  rule  has  come  the  more  specific  one  that  if 
the  servant  claims  damages  from  the  master  for  injuries  received 
on  account  of  defective  premises,  buildings,  machinery,  ruubaj  to  »■. 
appliances,  he  must  allege  and  prove  that  the  unfitness  mos,  sra 
or  the  defect  which  caused  the  injury  was  known  to  the  master,  or 
tras  snch  as,  with  reasonable  diligence  and  attention  to  his  business, 
lic  ought  to  have  known.    If  the  case  before  us  is  to  rest  alone 
Qpon  the  alleged  negligence  of  appellant  as  connected  with  the  al- 
leged defective  rail,  then  it  must  be  shown  that  the  rail  was  so  de- 
fective when  put  in  place  by  appellant,  or,  if  it  afterwards  became 
from  and  defective,  that  appellant  knew  of  the  defective  and  danger- 
ous condition,  or,  that  it  was  defective  and  dangerous  for  sucn  a 
leogth  of  time  that  appellant  might  and  ought  to  have  known  of 
it  by  the  exercise  of  reasonable  attention,  care,  and  diligence. 
Thomp.  Neg.  971 ;  Wood,  Mast.  &  Serv.  §§  368-414,  and  cases 
there  cited ;  Atichson,  T.,  etc.,  E.  E.  Co.  v.  Wagner  (Kan.)  21 
Cent.  Iaw  J.  51 ;  Norway  v.  Jensen,  52  111.  373 ;  Indianapolis, 
etc,  R.  R.  Co.  V.  Love,  10  Ind.  554. 

If  the  jury  had  found,  as  a  matter  of  fact,  that  appellant  put 
down  a  defective  and  dangerous  rail,  or  that  it  had  actual  knowl- 
edge of  the  defective  raU,  or  had  found  and  stated  the  length  of 
time  it  bad  been  defectfve,  and  such  other  facts,  if  any,  as  sur- 
rijunded  the  case,  their  verdict  would  have  been  a  verdict  of  facts, 
And  the  conrt  might  then  have  declared  upon  those  facts,  as  a  mat- 
ter of  law,  that  appellant  was  or  was  not  guilty  of  negligence  as 
connected  ^th  the  rail.    Ko  such  facts  are  stated  in  the  special 
verdict,  and  hence  there  is  nothing  in  that  verdict  to  show  that  ap- 
f>ellant  was  guilty  of  negligence  in  allowing  the  alleged  defective 
-ail  to  remain  in  use  upon  the  road-bed.    It  is  apparent  that  the 
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jury  meant  to  find  that  appellant  was  thus  gnilty  of  negligence,  bat 
they  returned  legal  conclasions  instead  oi  facts.  The  verdict  is 
therefore  defective  upon  its  face,  and  so  defective  that  judgment 
cannot  be  rendered  upon  it,  if,  as  stated,  the  case  is  to  rest  alone 
upon  the  alleged  negligence  of  appellant  in  allowing  the  defectiTe 
rail  to  remain  in  use. 

Appellee  contends,  however,  that  when  injured  he  was  not  en- 
gaged in  the  work  for  which  he  was  hired ;  that  he  was  a  minor, 
without  experience  in  braking,  operating  trains,  and  coupling  cars; 
that  he  was  wrongfully  taken  from  the  work  for  which  ne  was  en- 
gaged, and  ordered  by  appellant  to  a  more  hazardous  work;  and 
tnat,  thei*efore,  the  above  general  rule  does  not  obtain,  and  that  ap- 
pellant is  liable  regardless  of  the  fact  as  to  whether  or  not  it  knew, 
or  with  reasonable  care  might  of  known,  of  the  defective  raiL 

The  above  general  rule  is  not  without  its  exceptions,  modifica^ 
tions,  and  limitations.     The  servant's  implied  assumption  of  risks 
Bulb   as    to  is  coufiued  to  the  particular  work  and  class  of  work  for 
aalaSa^*'  which  he  is  employed.    There  is  no  implied  undertak- 
ing except  as  it  accompanies  and  is  a  part  of  the  contract  of  hiring 
between  the  parties.    When  the  servant  voluntarily,  and  without 
directions  from   the  master,  and  without  his  acquiescence,  goes 
into  hazardous  work,  outside  of  his  contract  of  hiring,  he  puts  him- 
self beyond  the  protection  of  the  master's  implied  undertaking ; 
and  if  he  is  injured,  he  must  suffer  the  consequences.     On  tne 
other  hand,  if  the  servant,  b^  the  orders  of  the  master,  is  carried 
beyond  the  contract  of  hiring,  he  is  carried  away  from  his  implied 
undertaking  as  to  risks.     If  the  master  orders  him  to  work  tempo- 
rarily in  another  department  of  the  general  business,  where  the  work 
is  01  such  a  different  nature  and  character  that  it  cannot  be  said  to 
be  within  the  scope  of  the  employment,  and  where  he  is  associated 
with  a  different  class  of  employees,  he  will  not,  by  obeying  such 
orders,  necessarily  thereby  assume  the  risks  incident  to  the  work^ 
and  the  risk  of  negligence  on  the  part  of  such  employees.     He  will 
not  necessarily  be  guilty  of  negligence  in  obejring  such  orders  of 
the  master,  even  though  they  may  carry  him  anto  more  hazardous 
and  dangerous  work.     Whether  or  not  the  servant  may  be  negligent 
in  obeying  such  orders  will  depend  upon    the  facts  and  circum> 
stances  of  each  particular  case.    The  facts  and  circumstances  may 
be  such  as  to  show  that  in  obeying  such  orders  the  servant  volun- 
tarily assumed  the  increased  risKs ;  or  they  may  be  such  as  to  show 
that  he  obeyed  the  orders  for  a  temporary  change,  under  threats  of 
discharge,  or  under  such  circumstances  as  that  he  might  well  have 
expected  a  discharge  if  he  disobeyed. 

In  all  cases  the  master  is  bouna  to  disclose  to  the  servant  latent 
DuTT  OF  MAB-  dcf ccts  aud  dangers  of  ^hich  he  has  knowledge,  or  of 
™*^  which  he  ought  to  have  knowledge  by  the  exercise  of 

reasonable  attention,  care,  and  diligence,  and  of  which  the  servant 
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bis  DO  knowledge,  and  would  not  discover  by  the  exercise  of  reason- 
able care.     This  is  particularly  so  when  the  master  employs  for 
a  hazardous    and    dangerous   work   a   child,  young  person,   or 
other  person  without  experience  and  of  immature  judgment    In 
8och  a  case  the  master  is  bound  to  point  out  the  dangers  of  which 
226  has  or  ought  to  have  knowledge,  and  give  to  the  employee  such 
instructions  as  will  enable  him  to  avoid  injury  by  the  exercise  of 
reasonable  care,  unless  both  the  danger  and  the  means  of  avoiding 
it  are  apparent,  and  within  the  comprehension  of  the  servant.    A 
neglect  of  such  duties  may,  in  a  proper  case,  the  servant  bein^ 
wiUiout  contributory  negligence,  render  the  master  liable,  regar£ 
leas  of  the  fact  that  he  may  have  exercised  reasonable  care  in 
making  and  keeping  the  premises,  machiqery,  and  appliances  in  a 
safe  condition.    The  person  employed  may  be  so  young,  inexperi- 
enced, and  immature  in  judgment,  that  no  kind  of  wamings.and 
instructions  would  relieve  the  master  from  responsibility  for  in- 
juries resulting  from  putting  him  at  a  hazardous  and  dan^rous 
work.    In  the  cases  last  above  mentioned  the  gra/oamen  of  the  ac- 
tion is  the  neffligeuce  of  the  master  in  failing  to  give  the  proper 
warnings  and  instructions,  and  in  employing  a  peraon  of  such  imma- 
ture years  and  judgment  that  such  wai*ning  and  instructions  would 
Afford  no  protection ;  and  hence  in  order  that  the  master  may  be 
properly  cmrged  as  being  thus  negligent  and  made  liable  for  re- 
sulting injury,  it  must  be  made  to  appear  that  he  knew,  or  by  the 
exercise  of  reasonable  care  and  observation  might  have  known,  df 
the  inexperience,  disqualification,  and  immature  judgment  of  the 
servant  employed.    When  a  person  of  apparently  sufficient  age^ 
physical  ability,  and  mental  calibre  to  perform  the  service  seeks  an 
eznpZojment  at  the  hands  of  a  railway  company,  or  other  master, 
he  onght  to  be  held  to  an  implied  representation  that  he  is  compe- 
teDt  to  perform  the  duties  ox  the  position  he  seeks,  and  competent 
to  apprehend  and  avoid  all  dangers  that  may  be  discovered  by  the 
exerciBe  of  ordinary  care  and  prudence.    In  such  a  case  we  Know 
of  no  good  reason  or  rule  of  law  that  will  compel  the  master  to  pass 
him  throngh  a  critical  examination  to  discover  his  competency  for 
the  place,  or  that  will  convict  the  master  of  negligence  for  not  so 
doing. 

As  we  have  said,  when,  by  the  orders  of  the  master,  the  servant 
is  carried  beyond  his  employment,  he  is  carried  away  from  his  im- 
piied  undertaking  to  assume  the  risks  mcident  to  the  employment. 
tlence  it  is  that  when  a  servant  is  thus,  by  orders  of  the  master, 
put  at  -worii  outside  of  his  employment,  and  is  injured  by  reason 
>f  defective  machinery,  railroad  track,  etc.,  without  his  fault,  the 
naster  is  liable,  regardless  of  the  care  he  may  have  exercised  to 
eep  the  machinery,  railroad  track,  etc.,  in  a  safe  condition.  When 
servant  jb  thus  ordered  to  work  at  a  particular  place,  or  with  par- 
calar  xnaefainery,  etc.,  outside  of  his  employment,  the  master  im- 
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pliedly  afifiores  him,  not  only  that  he  has  exercised  reasonable  care 
to  have  the  place,  machinery,  etc.,  in  a  safe  condition,  bnt  also  that 
they  are  in  a  safe  condition  and  fit  for  the  business  for  which  they 
are  ased.  This  principle  or  role  of  the  law  has  been  more  fre- 
qaently  and  more  vigoronsly  applied  in  case  of  employees  immature 
in  years,  judgment,  and  experience.  Here,  a^in,  it  should  be  ob^ 
served  that  the  master  will  not  be  thus  liable  if  the  circumstaucea 
are  such  as  to  show  that  the  servant  is  competent  to  apprehend  the 
danger  and  expressly  or  impliedly  assumes  the  risk.  The  follow- 
ing authorities  fully  support  the  above  rulings:  Atlas  Engine- 
works  t'.  Randall,  100  Ind.  293,  already  cited ;  Hill  v.  Gust,  55 
Ind.  45  ;  Hawkins  v.  Johnson,  4  K.  E.  Rep.  172  (present  term) ; 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  supra;  Mann  v.  Oriental 
Print-works,  11  R.  I.  153,  and  Judge  Redneld's  note  thereto,  14 
Am.  Law.  Reg.  (N.  S.)  728;  Railroad  Co.  v.  Fort,  17  Wall,  564; 
Lalor  V.  Chicago  etc.,  R.  R.  Co.,  52  111.  401 ;  Combs  v.  New  Bed- 
ford Cordage  Co.,  102  Mass.  572 ;  Chicago  &  N.  W.  R  R.  Co.  v. 
Bayfield,  37  Mich.  205 ;  Bowling  v.  Allen,  74  Mo.  13 ;  Wood, 
Mast.  Serv.  §§  349,  350,  352,  439 ;  Beach,  Neg.  §  132 ;  Thomp. 
Neg.  975,  976,  §  7,  page  977,  §  8,  page  979,  §  9,  page  1016,  §  21 ; 
Pierce  R.  R  378. 

Thus  far  we  have  spoken  of  the  orders  given  to  the  servant  by 
the  master.  In  most  of  the  cases  without  this  State,  above  cited, 
the  orders  were  by  persons  Jield  to  have  sustained  to  the  master  the 
relation  of  vice-principal.  We  cite  those  cases  in  support  of  the 
general  doctrine  here  declared.  So  far  as  they  hold  that  any  par- 
ticular person,  upon  any  particular  evidence,  may  be  regarded  as  a 
vice-principal,  we  express  no  opinion,  either  of  approval  o;*  disap- 
proval, at  this  time.  We  are  not  required  at  this  time  to  deciae 
anything  upon  those  questions  because  they  are  not  properly  be- 
fore us. 

We  turn,  again,  to  the  special  verdict  It  is  very  clear  that  this 
verdict  does  notbrin^  ap];)ellee's  case  within  the  doctrine  for  which 
he  contends,  and  the  aoctrine  here  declared.  It  is  stated,  in  the  fifth 
special  finding,  that  appellee  wasordere^d  by  appellant's  section  bose, 
FnDiiiQs  OF  having  charge  of  a  certain  section  of  the  road,  to  go 
SSL  '^Mou  npon  a  construction  train  ;  but  it  is  not  shown  that  this 
■PKHFic,  wHw.  gection  boss  had  any  authority  at  all  over  appellee,  or 
that  he  was  the  boss  of  the  section  upon  which  he  was  emploved 
to  work.  It  is  stated  in  the  eighth  special  finding  that  appellee 
was  ordered  by  appellant's  '^  agent,  and  plaintiff's  superior  in  au- 
thority," to  go  to  the  rear  of  the  construction  train,  and  act  as 
brakeman.  In  the  tenth  special  finding  it  is  stated  that  ^^  appellee 
was  ordered  by  an  aeent  of  defendant,  and  a  superior  in  authority 
to  plaintiff,"  to  cou^e  some  cars  to  the  construction  train.  In  the 
fourteenth  special  nnding  it  is  stated  that  appellee  was  ordered  by 
**  an  employee  of  defendant,  and  superior  to  plaintiff  in  authority  on 
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said  railway,  to  make  the  coupliDg  of  certain  cars  attached  to  the 
locomotive  of  the  train  on  wnich  he  was  working,"  and  that  tlie 
"  defendant  ordered  him  to  couple  cars."  We  thmk  that  the  jury 
should  have  been  returned  to  their  room,  with  instructions  to  make 
each  and  every  one  of  these  findings  in  relation  to  the  persons  who 
gave  the  orders  more  certain  and  specific,  so  as  to  show  the  nature 
of  their  employment,  their  duties  and  authority  generally,  and  what 
control,  if  any,  they  were  given  and  had  over  appellee  as  a  servant 
to  the  common  master.  Whether  the  purpose  of  these  findings 
was  to  show  that  appellee  did  not  voluntarily  leave  the  work  for 
which  he  was  employed,  and  voluntarily  undertake  a  more  hazardous 
work,  or  that  appellant  was  guilty  of  wrong  in  thus  ordering  him  to 
do  the  hazai*dous  work  outside  of  his  employment,  or  is  in  any  way 
liable  by  reason  of  such  orders,  it  is  equally  important  and  essential 
that  the  persons  who  gave  the  orders  should  have  had  authority  to 
bind  appellant  by  such  orders.  In  other  words,  the  orders  must  have 
been  tne  orders  of  the  master  (appellant)  ;  and,  in  order  that  that 
should  be  so,  the  persons  giving  the  orders  must,  as  to  such  or- 
ders, have  occupied  the  position  of  vice-principal.  If  appellee, 
without  any  kind  of  orders  by  appellant,  and  as  a  mere  volunteer, 
left  the  work  for  which  he  was  employed,  and  as  such  volunteer 
undertook  the  coupling  of  cars,  he  cannot  hold  appellant  liable  on 
account  of  any  injuries  he  may  have  thus  received  ;  and  if,  upon 
the  orders  of  a  co-employee,  engaged  in  the  same  work  with  him, 
and  vnthout  authority  from  the  master  to  order  and  control  ap- 
pellee's work  and  movements,  he  left  his  work,  and  engaged  in  the 
hazardous  work,  he  cannot  make  the  master  respond  in  damages 
for  the  consequences.  Wood,  Mast  &  Serv.  §|  450,  451,  p.  889 ; 
Thomp.  Neg.  1016,  1017 ;  Felch  v.  Allen,  98  Mass.  572 ;  Brown 
V.  Byroads,  47  Ind.  435  ;  Everhart  v.  Terre  Haute,  etc.,  R.  R.  Co., 
78  Ind.  292 ;  s.  c,  4  Am.  &  Eng.  R.  R.  Gas.  599. 

It  does  not  necessarily  follow  that,  because  the  persons  giving 
the  orders  stood  towards  appellee  in  relation  of  superior  in  the  em- 
ploy of  appellant,  they  had  authority,  or  the  semblance  of  author- 
ity, to  order  him  to  do  the  braking  and  coupling.  They  may  have 
been  superior  in  rank,  and  yet  without  authority,  or  the  sem- 
blance of  authority,  to  give  such  orders.  For  the  reasons  stated, 
also,  the  court  should  have  sustained  appellant's  motion  for  a  rule 
to  make  the  complaint  more  certain  and  specific. 

If  it  be  said  that  the  special  finding  last  above  under  considera- 
tion amounts  to  a  statement  that  the  persons  giving  the  orders  to 
appellee  occupied  the  position  of  vice-principals,  men  we  should 
have  those  findings  in  collision  with  the  rule  that  the  jury,  in  re- 
turning a  special  verdict,'  cannot  embody  therein  conclusions  of 
law.  W  hether  or  not  such  persons  had  such  authority  or  occupied 
the  position  of  vice-principar  would  depend  upon  their  rank  in  the 
master's  service,  their  duties  and  powers,  their  relation  to  appellee, 
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EDd  the  authority  expresBly  conferred  npon  them  by  the  master, 
etc.    These  are  matters  of  fact.    The  jury  should  have  found  and 
returned  the  facts.    Upon  the  facts  so  found  it  would  have  been 
for  the  court  to  declare,  as  a  matter  of  law,  whether  or  not  Uie  per- 
sons giving  the  orders  were,  as  to  such  orders,  vice-princinak   re- 
jecting what  may  be  regiu*ded  as  conclusions  of  law,  tne  speicial 
verdict  states  nothing  to  show  that  appellee  left  his  work  and  went 
npon  the  train  by  the  orders  of  any  one  who  had  authority  to  di- 
rect him  and  bind  appellant  by  sucn  directions.    Here,  again,  the 
jury  attempted  to  find  that  appellee  went  upon  the  train  under 
proper  orders,  but  rendered  their  verdict  defective  by  retoming 
ipgsQ  conclusions,  and  not  the  facts.    The  seventeenth  finding  is 
that  the  supervisor,  who  had  charge  of  a  portion  of  the  road,  ^2£ 
upon  the  train  in  charge  of  the  hands  thereon,  and  directed  that 
appellee  be  ordered  to  the  rear  of  the  car  to  act  as  brakeman  and 
couple,  cars.     Of  this  finding  it  is  sufficient  to  say  that  there  is 
nothing  in  the  verdict  to  show  that  this  direction  was  carried  ont 
by  any  one,  or  that  appellee  acted  in  obedience  to  it 

Whether  the  case  should  be  made  to  rest  upon  the  allied  neg- 
ligence of  appellant  as  connected  with  the  defective  rail  or  npon 
its  alleged  wrong  or  negligence  in  ordering  appellee  from  the  work 
for  which  he  was  employed  to  the  different  and  more  danj^toTis 
work  of  coupling  cars,  it  must  appear  that  he  was  not  gmlty  of 
Aauacm     or  negligence  which  contributed  to  his  injury.    In  no 
owNTiuraTOn    Qg^^  ^{21  the  master  be  held  as  upon  a  warranty  against; 
KURBXIH0W1I.  |.jjQ  negligence  of  the  servant,  wno  thereby  brings  in- 
jury upon  himself  which  he  might  have  avoided  with  the  exercise 
of  reasonable  care  and  prudence.     If  appellee  knew  of  the  defec- 
tive rail,  and  under  all  circumstances,  by  the  exercise  of  reafiona\&e 
care,  might  have  avoided  the  injury,  he  cannot  recover.    It  is  not 
found  in  the  special  verdict  that  he  did  not  know  of  the  defective 
and  dangerous  rail,  nor  that  the  circumstances  were  such  that  he 
did  not  comprehend  the  danger.    It  is  found  that  he  had  never 
performed  tne  duties  of  brakeman,  nor  coupled  cars,  and  that  he 
nad  no  experience  in  railroading  except  working  npon  the  track; 
but  that  might  all  be,  and  yet  he  know  of  the  dangerous  rail,  and 
know  that  to  undertake  to  couple  the  cars,  over  it,  in  the  manner 
he  did,  was  dangerous,  and  would  result  in  injury. 

The  other  portions  of  the  verdict,  so  far  as  they  relate  to  careos 
appellee's  part,  are  mere  conclusions  of  law,  and  mnst  be  disregarded. 

The  judgment  is  reversed,  with  costs,  and  the  canse  remanded, 
with  instructions  to  the  court  below  to  sustain  appellant's  modoL 
for  a  rule  upon  appellee  to  make  his  complaint  more  certain  ace 
specific. 

Servant  Running  Risk  of  Employment— Does  not  extend  to  more  Haz- 
ardous worki— Price  e.  Hannibal,  etc.,  R.  R  Co.,  15  Am,  ^  Boff.  R.  R  (>s. 
168;  Luebke  o.  Chicago,  etc.,  R  R  Co.,  15  lb.  188;  O^Rourke  e.  Union  Pic 
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H.R.  Co.,  18  lb.  19;  Sioux  City,  etc.,  R  R  Co.  «.  Finlayson,  18  lb.  68; 
Philadelphia,  etc.,  R  R  Co.  «.  Schertle,  2  lb.  168,  and  note;  McGinnis  v, 
Ouida  Soathem  Ry.  Co.,  8  lb.  186,  and  note. 

Mastar  bound  to  diaeloaa  latent  defaeta  and  dangara^ — ^Porter «.  Hannibal, 
etc,  B.  R.  Co.,  2  Am.  &  £ng.  R  R  Caa.  44;  little  Rock,  etc.,  R  R  Co.  o. 
Ddbj,  4  IMd.  887;  Mackin  «.  Boaton  &  A.  R  R  Co.,  16  lb.  106,  and  note; 
Salomon  R  R  Co.  «.  Jonea,  Ibid.  201,  and  note. 

Nfgliganee  of  Fellow  8erVant~Vlce-Principal.— See  Mlaaoiiri  Pac.  R  R 
Co.  9.  Mackey,  and  note;  22  Am.  &  Bng.  R  R  Caa.  806;  Indianapolia  & 
8t.  Lonia  R  K.  Co.,  and  note,  poit. 


Ejeth 

V. 

New  Haven  and  Nobthamfton  R.  R.  Go. 

(Advance  Oa$e,  MimachmetU.     Oct.  24,  1886.) 

A  nflway  company  that  properly  inapecta  foreign  freight  cara  uaed  in 
"throDgh"  tranaportation  ia  not  liable  for  an  injury  to  a  brakeman  who, 
by  reason  **{  a  defectiye  hand-hold,  falla  under  the  car. 

The  joiy  may  judge  from  the  appearance  and  conduct  of  a  witneaa 
vhether  he  ia  competent  to  perform  the  dutiea  of  car  inapector. 

Thib  18  an  action  of  tort  to  recover  for  injuries  received  Novem- 
ber 88, 1883,  bj  the  plaintiff  while  inf  the  employ  of  the  def end- 
sot  corporation   as  a  brakeman  on  a  freight  train.    There  was 
evidence  tending  to  show  that  on  November  28, 1883,  plaintiff 
▼as  a  brakeman  on  a  freight  train  of  the  defendant,  which  train 
left  North  Adams  for  New  Haven  at  2.45  p.  m.,  and  while  in  the 
Hooeac  tunnel,  the  plaintiff,  while  in  the  line  of  his  duty,  descend- 
ing from  tlie  top  of  a  box  car,  in  consequence  of  the  hand-hold 
at  the  top  of  the  ladder  giving  way,  fell  to  the  ground,  and  his 
foot  was  cmshed  by  the  wheels  of  the  car.    The  train  was  com- 
posed largely  of  cars  received  from  other  roads,  and  the  car  alleged 
to  be  defective  was  not  a  car  of  the  defendant. 

The  defendant  asked  the  court  to  rule  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  defendant,  and  that  the 
plaintiff  oonld  not  recover,  and  that  there  was  no  evidence  that 
the  inspector  was  not  suitable  and  competent  for  his  position. 
The  court  refused  so  to  rule,  but  instructed  the  iury  that  there 
was  no  evidence  that  the  car  alleged  to  be  defective  was  the  de- 
fendanVs  car,  and  that  the  case  must  stand,  if  it  stands  at  all, 
eolely  upon  the  obligation  of  the  defendant  with  reference  to  cars 
of  other  roads  coming  upon  its  road.    The  defendant  alleged 
exceptions, 
D.  W.  Sand  and  John  B.  QDormell  for  plaintiff. 
Oeo.   3f.    Steamsy  J.   C.  Hammond  ana  ff.  B.  Stevens  for 
lefendant. 
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Dbvens,  J. — ^The  instructions  to  the  jarj  were  foil,  and  vere 
excepted  to  only  so  far  as  there  was  a  refusal  to  take  the  case  from 
the  jury  upon  the  ground  that  there  was  not  sufBcient  evideiice  o{ 
any  want  of  competent  and  sufficient  inspectors  whom 
ugnwaiy  po£  the  defendants  were  bound  to  provioe,  or  proper 
""""***  superintendence  and  instruction  of  them,;i8  tnecar, 
by  a  defect  in  which  the  injury  to  the  plaintiff  was  i-eceived,  came 
from  anoUier  road,  the  duty  of  the  defendant  was  not  to  {nmifih  a 

S roper  instrumentality,  but  to  make  proper  inspection,  and  this 
uty  was  performed  by  the  employment  of  sufficient,  competent 
and  suitable  inspectors,  actii^  under  proper  superiDtendence, 
rules  and  instructions.  Mackin  v.  Boston  &  A.  K.  IL,  135  Masa. 
201 ;  s.  c,  15  Am.  &  Eng.  R  R  Cas.  196. 

The  jury  was  permitted  to  consider  the  appearance  and  conduct 
of  the  inspector,  who  was  called  as  a  witness,  to  aid  them  in  de- 
termining whether  he  was  a  person  of  suitable  qualifications  and 
of  sufficient  intelligence  to  be  intrusted  with  so  i^esponsiblea  dn^. 
A— 4»A,^  What  this  appearance  and  conduct  was,  how  it  would 
jjTOOMnwicTOF  be  likely  to  impress  the  jury,  are  matters  that  aienot 
""""^  reported,  and  irom  their  nature  could  not  be.    It  is 

impossible  for  us  to  say  that,  in  addition  to  the  other  evidencev— 
as  that  which  tended  to  show  that  the  car  was  defective;  that 
although  informed  of  the  accident  the  same  night,  the  inspector 
had  no  recollection  of  havifkg  inspected  the  train  or  having  seen 
defect  in  ladders ;  that  he  did  not  remember  of  having  inspected 
any  particular  train  before  it  started  out, — his  appearance  and 
conduct  in  the  presence  of  tlie  jury  might  not  be  legally  sufficient 
to  satisfy  them  that  he  was  an  incompetent  person.  In  Com.  r. 
Emmons,  98  Mass.  6,  a  jury  were  permittee  to  find  from  the 
appearance  of  a  young  man,  without  other  evidence,  that  he  was 
not  21  years  old.  The  same  principle  applies  when  the  inqoirr, 
as  in  the  case  at  bar,  relates  to  intelligence  and  understanding,  as 
well  as  physical  capacity. 

The  lact  that  the  jury  in  most  cases  of  a  view  require  a  certain 
amonnt  of  information  which  they  may  properly  treat  as  evidence, 
it  was  held  in  TulW  v.  Fitchbui^  R  R  Co.,  134  Mass.  499-503; 
8.  c,  14  Am.  &  Eng.  R  R  Oas.  682,  presents  no  insuperable 
obstacle  to  the  granting  of  a  new  trial  on  the  ffround  that  the 
verdict  was  against  the  weight  of  evidence.     A  new  trial  was 
granted  in  that  case  for  the  reason  that  the  court  was  unable  to 
see  "that  the  jury,  from  the  view,  could  have   acquired  any 
knowledge  of  material  facts  which  were  UQt  put  in  evidence  in 
court,  for  that  the  presiding  judge  could  have  supposed  that  thej 
had  such  knowledge."     The  ease  at  bar  is  the  converse  of  the  one 
cited.     It  may  well  have  been  that  the  jury  did  acquire  a  knowl- 
edge of  material  facts  as  to  the  intelligence  of  the  inspector  bj  bis 
examination  as  a  witness.    Exceptions  overruled. 
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Liability  of  Company  Utine  Cars  of  Another  Road  for  Defeetti-— See  Fay 
«.  Mumeapolis,  etc.,  R.  R.  Co.,  11  Am.  Sc  Eng.  R.  R.  Cas.  198;  Mackin  «. 
Boston  and  A.  R  R  Co.,  15  lb.  196;  Chicago,  etc.,  R.  R.  Co.  v.  Avery,  17 
lb,  M9;  Ballou  v.  Chicago,  etc.,  R.  R.  Co.,  5  lb.  480,  and  note. 


Edmttndson 

V. 

VvrrsBUBGUy  MoEeespobt  and  Yovghioohent  R.  R.  Co. 

(Advance  Com,   Penntyhania,    Jan/uary  4,  1886.) 

A  railway  company  ia  not  liable  for  injuries  to  buildings  near  the  right  of 
vay  that  are  caused  by  the  blasting  of  an  independent  contractor  engaged  in 
constructing  the  railroad. 

A  contractor  who  employs  his  own  means  and  pays  his  own  workmen  in 
boildinff  a  railroad  is,  as  to  third  persons,  independent  of  the  railway  comnany, 
althou^  its  engineer  has  general  supervision  in  respect  of  the  time  of  aoinff 
the  work.  Hiere  Is  no  duEerence  in  this  respect  between  corporations  ana 
natural  persons  who  employ  independent  contractors,  ^(either  are  liable  for 
the  contractor's  negligence. 

Section  8,  article  16,  Pennsylvania  Constitution,  1874,  does  not  make  rail- 
way oorporationa  liable  for  the  torts  of  their  independent  contractors. 

Bot  this  section  makes  corporations,  having  the  right  of  eminent  domain, 
liable  for  consequential  damages  caused  by  the  overflowing  of  land  for  which 
they  were  previously  exempt. 

Errob  to  the  court  of  common  pleas,  No.  1,  of  Allegheny  coanty. 
Edmnndson  ^reed  with  the  Pittsbarsh,  McKeesport  and  Yongh- 
i<^henj  R.  S.  Vo.  for  a  right  of  way  through  his  land,  the  consid-  - 
eration  to  be  fixed  by  arbitrators,  who  were  to  take  into  considera- 
tion the  amount  of  damage  Edmnndson  would  incur  by  reason  of 
the  location,  construction  and  operation  of  the  railroad,  their  award 
to  he  final.     The  sum  awarded  was  $1,600,  which  was  paid,  and  a 
deed  containing  a  full  release  of  all  damages  and  conveymg  a  right 
of  way  and  privilege  of  slopes  was  given.    The  railroad  company 
let  the  contract  for  grading,  etc.,  to  Harris  Bros.  &  Co.,  who  em- 
ployed certain  persons  to  work  for  them.     These  workman  in  do- 
ing the    blasting,  performed  it  so  carelessly  as  to  injure  certain 
neighboring  buildings  belonging  to  Edmnndson.     He  thereupon 
fnstitnted  an  action  for  damages  against  the  company,  and  the  ver- 
dict was  for  the  defendants.    The  following  is  from  the  contract 
made  by  the  railroad  company  with  Harris  %ros.  &  Co. : 

^  1.  All  quantities  indicated  at  the  date  of  this  contract,  either 
br  schedule,  profiles  or  maps,  are  approximations  only  and  will  not 
govern  the  estimate. 

'^  2.  All  materials  used  in  the  construction  of  this  work  shall  be 
subject  to  the  inspection  and  acceptance  of  the  engineer,  who  will 
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Bubmit  them  to  snch  tests  as  he  may  desire ;  and  the  contractor 
shall  remove  all  condemned  material  at  his  own  cost,  and  shall  re- 
move and  reconstruct  anv  condemned  works  without  extra  charge 
and  within  the  time  as  nxed  bv  the  engineer. 

^^8.  Commodious  passing  places  for  public  and  private  roads 
shall  be  made  and  kept  in  good  condition  by  the  contractor  during 
the  progress  of  the  work ;  and  he  shall  provide  and  maintain  good 
and  sufficient  fences  for  keeping  up  inclosures  and  the  preserva- 
tion of  crops.  The  contractor  shall  be  responsible  for  anv  and  all 
trespass  or  damage  to  the  adjacent  properties  or  the  pubhc  on  the 
part  of  himself  or  his  employees. 

^'  4.  The  said  railroad  company  shall  procure  the  necessary  right 
of  way  for  the  road-bed  ana  lands  needed  for  borrow  pits,  spoil 
banks,  new  channels,  ditches  and  roads ;  but  it  is  agreed  and  under- 
stood that  until  the  said  railroad  company  shall  have  procured  the 
right  of  way  through  all  the  lands  applicable  to  this  contract,  the 
contractor  shall  commence  work  or  make  arrangements  for  com- 
mencing work  only  on  such  grounds  as  the  engineer  may  designate* 
The  contractor  shall  not  have  any  claim  for  damage  or  detention 
by  reason  of  delay  in  procuring  right  of  way,  butTie  shall  be  en- 
titled to  an  extension  of  time  on  each  part  of  the  work  which  he 
was  prepared  to  commence,  equal  to  the  time  lost  from  and  after 
the  day  when  he  was  so  prepared,  provided  such  detention  shall 
exceed  ten  days.  In  all  such  cases,  however,  the  contractor  shall 
notify  the  engineer  in  writing  when  and  where  he  desires  to  com- 
mence  work. 

^^  5.  It  is  further  covenanted  and  agreed  between  the  said  parties 
hereto  that  the  said  Harris  Bros.  &  Co.  shall  not  let  or  transfer  this 
contract,  or  any  part  thereof,  to  anv  other  person  or  persons — ex- 
cepting for  the  aelivery  of  materials — without  the  consent  of  the 
engineer  in  writing,  but  shall  give  personal  attention  and  superin- 
tendence to  the  work ;  nor  shall  the  contractor  employ  any  incom- 
petent foreman  or  workman,  or  any  person  or  persons  who  commit 
depredations  on  the  neighborhood  or  insult  travellers  or  other  pei^ 
sons ;  and  any  such  incompetent  or  disoi*derly  persons  shall  be  dis- 
charged from  employment  whenever  the  contractor  shall  be  se 
directed  by  the  engineer.  The  contractor  shall  not  keep,  or  suffer 
to  be  kept  or  used,  any  ardent  spirits  in  any  house  or  tenement 
built  or  occupied  by  him  or  by  the  workmen,  or  bv  boarding-house 
keepers  under  him,  on  or  near  said  railroad,  and  shall  discharge 
from  his  employment  any  workman,  laborer  or  boarding-house 
keeper  who  is  guilty  of  a  breach  of  this  regulation,  when  required 
by  the  engineer. 

^^  6.  The  said  railroad  company  shall  at  all  times  have  the  right 
to  require  the  contractor  to  diminish  or  increase  the  forces  of  men 
and  teams,  at  any  point  or  points  on  the  work,  as  in  the  judgment 
of  the  engineer  may  be  proper,  and  any  order  from  the  engineer 
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60  to  increase  or  diminiBh  the  force  shall  be  promptly  complied 
with.  A  reasonable  length  of  time  shall  be  given  to  collect  forces 
fdfter  an  order  is  issued  to  increase  them.  Tne  said  raili*oad  com- 
pany reserves  the  right  to  secure  itself  from  all  liability  that 
might  arise  from  the  failure  of  the  contractor  to  pay  any  and 
all  claims  whatsoever  for  which  the  said  railroad  company  would  be 
legally  liable,  and  retain  sufficient  funds  for  that  purpose,  until  the 
said  railroad  company  is  satisfied  that  the  said  claims  are  paid. 

^^  7.  It  is  distinctly  understood  that  all  work  embraced  in  this 
contract  is  in  charge  of  and  at  the  risk  of  the  contractor,  and  that 
the  said  railroad  company  is  in  no  way  liable  for  its  destruction  or 
any  damage  it  may  sustain  until  it  shall  haye  been  completed  and 
accepted  by  the  chief  engineer. 

"8.  The  said  railroad  company  may,  at  the  discretion  of  the 
engineer,  make  advances  on  materials  delivered  for  use  on  the 
work,  but  in  case  of  any  advance  thus  made  all  such  materials  are 
hereby  declared  to  become  the  property  of  the  said  railroad  com- 
pany, but  all  such  materials  on  which  advances  have  been  made  are 
m  charge  of  the  contractor,  and  are  entirely  at  the  risk  of  the  con- 
tractor; and  the  said  railroad  company  shall  in  no  way  be  held 
liable  or  responsible  for  their  iniury  or  destruction  by  fire,  fiood,  or 
loss  by  decay  or  otherwise,  until  the  work  shall  have  been  com- 
pleted and  accepted  by  the  chief  engineer. 

'^  9.  The  contractor  shall  be  prepared,  at  all  times,  to  furnish  the 
engineer  with  an  accui*ate  statement  of  the  force  employed  by  him, 
both  men  and  teams. 

^^  10.  The  within  contract,  specifications  and  prices  are  intended 
to  cover  all  the  work  required  for  the  complete  finishing,  as  herein 
set  forth,  of  all  the  gradiDg  and  masonry  of  said  railroad,  and  all 
other  work  incident  to  sucli  grading  and  masonry,  and  under  no 
circumstances  shall  any  extra  worker  price  be  allowed ;  provided, 
however,  if  in  any  contingency  the  contractor  shall  be  required  to 
do  any  work  or  furnish  any  materials  which,  in  the  opinion  of  the 
engineer,  are  not  provided  for  in  the  contract,  specification  or 
prices  herein  set  forth,  such  work  shall  be  done  and  such  materials 
shall  be  furnished  only  upon  a  written  order  from  the  engineer, 
which  order  shall  specifically  set  forth  the  work  to  be  done  or  the 
materials  to  be  furnished,  the  manner  and  time  in  which  said  work 
shall  be  done,  and  the  prices  for  said  work  and  materials ;  and  such 
work  and  materials  shall  be  accepted  and  estimated  by  the  engineer, 
and  paid  for  in  the  manner  and  form  as  herein  set  forth  for  work 
done  and  materials  furnished  under  this  contract.  Jf,  however, 
said  engineer  and  the  contractor  cannot  agree  upon  the  prices  for 
which  such  work  shall  be  done  or  materials  furnished,  or  the  time 
for  completion  of  such  work,  the  said  railroad  company  may  enter 
into  a  contract  with  a  third  party  for  such  work  and  materials,  the 
sanie  as  though  this  contract  had  never  been  made. 


426  BDMUND60N  V.  PITTSBURGH,  ^TC,  B.  B.  CO. 

'^  11.  Should  the  time  given  in  this  contract  for  completion  ar- 
rive, and  the  work  under  this  contract  not  then  be  completed,  the 
eontract  shall  be  considered  void  without  any  notice  whatever,  but 
the  engineer  may,  in  writing,  notify  the  contractor  to  con tiDue  with 
the  work,  and  the  contractor  shall  in  such  eveni  be  bound  so  to  do; 
but  the  said  railroad  company  shall  not  be  bound  for  the  payment 
of  any  work  done  or  material  furnished  after  the  time  set  for  com- 
pletion ijx  this  contract  has  expired,  unless  the  notice  for  contiiia- 
ance  has  been  given  in  writing  by  the  engineer  to  the  contractor. 

"  12.  It  is  further  agreed  and  understood,  that  the  work  em- 
braced in  this  contract  shall  be  carried  on  in  such  manner  and  prose- 
cuted with  such  force  as  the  engineer  shall  deem  adequate  to  its 
completion  within  the  time  specified ;  and,  if  at  any  time  the  con- 
tractor shall  refuse  or  neglect  to  prosecute  the  work  with  a  force 
sufficient,  in  the  opinion  of  the  said  engineer,  for  its  completioii 
within  the  time  specified  in  this  contract,  then,  and  in  that  case, 
the  engineer,  or  such  other  agent  as  the  engineer  may  designate, 
may  proceed  to  emplov  such  a  number  of  workmen,  laborers  and 
overseers,  as  may,  in  tne  opinion  of  the  engineer,  be  necessary  to 
insui-e  tlie  completion  of  the  work  within  the  time  hereinbefore 
limited,  at  such  wages  as  he  may  find  it  necessary  or  expedient  to 
pay ;  pay  all  persons  so  employed,  and  charge  over  to  the  contractoi 
the  amount  so  paid  as  for  so  much  money  paid  to  the  contractor  on 
this  contract ;  or  the  said  engineer  may,  at  his  discretion,  for  tlie 
failure  to  prosecute  the  work  with  an  adequate  force,  or  for  non- 
compliance with  his  directions  in  regard  to  the  manner  of  con- 
structing it,  or  for  any  other  omission  or  neglect  of  the  require- 
ments of  the  contract  or  specifications  on  the  part  of  the  contrac- 
tor, declare  this  contract  or  any  portion  or  section  embraced  in  it 
forfeited,  which  declaration  or  forfeiture  shall  exonerate  the  said 
railroad  company  from  any  and  all  obligations  and  liabilities  aVimg 
under  this  contract,  the  same  as  if  this  contract  had  never  been 
made ;  and  the  reserved  percentage  of  ten  per  centum,  upon  any 
work  done  by  the  contractor,  may  be  retained  forever  by  the  said 
railroad  company.     And  it  is  mutually  agreed  and  distinctly  un- 
derstood that  the  decision  of  the  engineer  shall  be  final  and  con- 
clusive in  any  dispute  which  may  arise  between  the  parties  to  this 
contract  relative  to  or  touching  the  same  ;  and  each  and  every  one 
of  said  parties  do  hereby  waive  any  right  of  action,  suit  or  suits,  or 
other  remedy  in  law  or  otherwise,  by  virtue  of  said  ooYeBants.  so 
that  the  decision  of  said  engineer  shall,  in  the  nature  of  an  award, 
be  final  and  conclusive  on  the  rights  and  claims  of  said  parties. 

"  13.  Wherever  the  word  *  engineer '  or  the  pronoun  standing 
for  engineer  is  used  in  this  contract  or  the  specification  herein,  it  is 
understood  to  mean  the  chief  engineer  of  said  railroad  companj, 
whose  orders,  directions,  or  instructions  may  be  given  in  person  or 
through  such  assistants  or  inspectors  as  he  may  appoint.    TThe  oon- 
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tnctor,  however,  may  at  any  time  require  each  orders,  directions, 
or  instractions  to  be  in  writing.  When  the  word  *  contractor '  or 
the  pronoun  standing  for  contractor  is  used  in  this  contract,  or  the 
specifications  herein,  it  is  understood  to  mean  the  said  Harris  Bros* 
&  Co/'- 

A.  M.  Brcvm^  Oeai*ge  Shi/ras^  Jr.^  for  plaintiff  in  error. 

Knox  dk  Reed  for  defendant  in  error. 

60BDON,  J. — ^In  Harrison  v.  Collins,  86  Penn  St.  163  ;  s.  c,  27 
Am.  Bep.  699,  it  was  held  by  this  court,  Mr.  Justice  Mercur  deliv- 
ering the  opinion,  that  '^if  one  rendere  service,  in  the  course  of  an 
oocnpation  representing  the  will  of  the  employer  only  as  to  the  re- 
sult of  the  work,  and  not  as  to  the  means  by  which  it  is  accom- 
plidbed,  it  is  an  independent  emplojrment,"  and  the  ^   ^     ^^ 
principle  here  announced  was  adopted  in  the  recent  case  DBnin>ciiT  n. 
of  Smith  V.  Simmons.      So  in  Painter  v.  Mayor  of  "^"™"* 
Pittsburgh,  46  Penn.  St.  213,  we  held  that  a  party  not  personally 
interfering  with  or  directing  the  progress  of  a  work,  but  contract- 
ing with  other  parties  to  do  it,  is  not  responsible  for  the  results  of 
a  wrongful  act  done,  or  for  negligence  in  the  performance  of  a 
contract,  if  the  work  agreed  to  be  Gone  is  lawful.     A  case  similar 
in  principle  is  that  of  Wray  v.  Evans,  80  Penn.  St.  102,  which  very 
much  resembles,  in  its  rulings,  the  one  in  hand.     Wray  contracted 
with  the  Pittsburgh   Gas  Co.  to  dig  a  trench  for  the  accom- 
modation of  one  of  its  gas  mains,  in  one  of  the  city  streets,  the 
work  to  be  under  the  supervision  of  the  company's  engineers. 
Wray  sublet  to  Michael  Davis,  who,  by  his  workmen,  made  the  re- 
quired excavation ;  into  this  excavation  Evans,  the  plaintiff,  in 
consequence  of  the  negligence  of  Davis  in  not  erecting  and  main- 
taining proper  guards,  fell  and  injured  himself,     ndd^  that  Davis 
a/one  was  responsible  for  the  damages  thus  suffered. 

The  case  in  hand  embodies  no  prmciple  not  found  in  the  authori- 
ties cited.  Harris  Bros.  &  Co  were  not  servants  of  the  defendant 
whom  it  could  direct  as  to  the  means  that  should  be  em-  factb. 

ployed  in  the  execution  of  the  work.  It  is  true,  the  company's 
engineer  had  a  general  supervision  of  the  job,  but  his  power  was 
limited  to  the  manner  of  its  accomplishment,  and  the  time  within 
which  it  should  be  finished,  rather  than  to  the  means  to  be  used. 
They  mrere  independent  contractors,  and  if  they  turned  over  to  the 
defendant  a  properly  finished  job,  within  the  time  specified,  neither 
the  company  nor  its  agents  had  any  more  right  to  interfere  in  the 
ezeeation  of  the  work  than  a  stranger. 

Whether  gunpowder,  dynamite,  or  nitro-glycerine  should  be  used 
in  blaBting,  or  whether  the  charges  of  either  should  be  great  or 
small,  v^sA  a  matter  for  the  contractors,  and  not  for  the  defendant. 
The  hands  who  did  the  excavating  and  blasting  were  em{>loyed, 
directed,  and  controlled  by  Hjirris  l^ros.  &  Co.,  and  for  their  mis- 
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condnct  or  negligence  in  the  execution  of  the  work  this  firm  ^z& 
liable,  and  they,  as  to  these  workmen,  were  the  only  reeponsible 
superiors.  The  defendant,  had  it  seen  fit,  might  have  kept  in  its 
own  hands  the  power  to  direct  and  control  its  contractore  in  the 
means  used  for  the  execution  of  the  work,  and  in  such  case  they 
would  have  occupied  the  place  of  mere  agents,  and  tlieir  em- 
ployees wonld.  have  been  its  servants,  and  as  a  consequence,  for 
their  acts  in  the  performance  of  this  business,  it  would  We  been 
liable.  Such,  however,  was  not  the  contract ;  by  it  the  contrac- 
tors were  put  on  an  independent  footing,  and  the  company  retained 


no  right  but  to  have  delivered  to  it,  within  thespeciiied 
oMPAVT  IB  MOT  ^^^^^  ^  propcrfy  fiuished  job.  The  question  then  would 
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DSPEXDEMT  COX-  1)6  ouc  of  right  or  power  to  make  sach  a  contract,  and 
'"^    *■  so  to  divest  itself  of  the  direction  of  the  work  in  its  de- 

tails. But  as  there  can  be  no  dispute  as  to  the  legality  of  a  trans- 
action of  this  kind,  a  discussion  of  it  would  be  to  no  pnrpose,  and 
we  may,  therefore,  dismiss  the  subject  without  further  remark. 
But  the  counsel  for  the  plaintiff,  whilst  admitting  the  doctrine  as 
above  stated,  so  far  as  it  affects  natural  persons,  denies  that  it  isap- 
plicable  to  corporations  possessed  of  the  power  of  eminent  domain. 

This  is  certainly  a  novel  assumption,  and  one  which,  on  general 
principles,  wonld  be  difficult  to  sustain.  He  gives  no  reason  which, 
to  us,  seems  sufficient  for  making  a  distinction  so  marked  between 
persons  natural  and  ai*tificial,  whilst  the  authorities  of  our  own 
btate,  at  least,  lead  us  to  a  very  different  conclusion. 

But  the  argument  is  that  the  eighth  section  of  the  sixteenth 
article  of  the  Constitution  of  1874  makes  the  difference,  and  inl- 
poses  this  liability.    The  authority  thus  cited  does  not  apply  to  the 
case  in  hand.     The  words  "  injured  or  destroyed,"  as  found' in  this 
section,  as  every  one  knows,  were  not  designed  to  change^  alter,  or 
limit  the  nature  and  effect  of  corporate  contracts,  but  to  impose  on 
those  having  the  right  of  eminent  domain  a  liability  for  consequen- 
tial damages  from  which  they  had  I)een  previously  exempt    II  a 
natural  person,  in  the  exercise  of  a  ri^ht  on  his  own  land,  cut  off 
the  water  of  a  creek  or  other  stream  from  his  neighbor  below,  or 
KMirBXT     DO.  backed  it  upon  his  neighbor  above,  or  if,  in  the  lawful 
oF^?*!!^!!?  use  of  a  highway,  such  person,  by  any  means,  injured  the 
vAinA<!oTOTiTu3  property  of  an  adjacent  owner,  he  was  responsible  for 
Tioii  OF  1874.      ^Yie  damages ;  but  previously  to  the  present  Constitu- 
tion, a  corporation  possessing  tne  risht  of  eminent  domain  was  not 
so  liable.  To  create  a  liability  for  injuries  of  this  kind,  and  to  make 
corporations  responsible  for  such  damages,  was  the  object,  and  the 
only  object,  of  the  section  under  discussion.     This   is  ob^ons 
enough  from  the  concluding  words  thereof — "  which  compensation 
shall  oe  paid  or  secured  beiore  such  taking,  injury,  or  destruction/* 
for  though  consequential  injuries  may  be  anticipated  and  oompen- 
sated,  those  originating  from  cai-elessness  or  neglect,  as  they  cannot 
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be  foreeeen,  neither  can  the  damages  resulting  from  them  be  in 
advance  measured  or  provided  for. 

Furthermore,  for  such  injuries  resulting  from  the  negligence  of 
their  employees,  corporations  were  already-liable,  and  we  are  not  to 
presume  that  the  framers  of  the  Constitution  intended  uselessly  to 
repeat  an  ordinary  and  well-established  rule  of  law.  On  the  other 
hand,  had  it  been  intended  to  limit  their  powers  to  contract  for  the 
building  of  their  works,  or  to  give  a  construction  to  their  contracts 
theretoiore  unknown  to  the  law,  doubtless  it  would  have  been  so 
written.  Moreover,  as  this  section  evidently  applies  to  a  taking, 
or  injury,  resulting  as  a  consequence  of  the  use  of  a  privilege  aris- 
ing vrom  the  right  of  eminent  domain,  it  has  no  application  what- 
ever to  the  case  in  hand. 

The  defendant's  right  to  enter  upon  the  land  of  the  plaintiff 
arises  from  his  deed.  He,  by  that  deed,  conferred  upon  the  com- 
pany that  right,  and,  of  course,  lie  can  claim  for  no  damage  result- 
uig  as  a  consequence  of  the  exercise  thereof.  For  these  reasons  we 
are  obliged  to  reject  the  plaintifTs  theory,  so  ingeniously  urged  by 
Ilia  learned  counsel,  and  treat  the  case  as  one  falling  within  the 
well-established  doctrine  of  respondeat  stwerior. 

The  judgment  of  the  court  oelow  is  affirmed. 

Liability  of  Company  for  Injury  caused  by  Negligence  of  Contractor — 
See  Hughes  «.  Cinciimati,  etc.,  R.  R.  Co.,  16  Am.  &  Eng.  R  R.  Cas.  100, 
tod  note ;  New  Orleans,  etc.,  R  R.  Co.  v.  Beese,  18  lb.  110. 


Johnson,  Adm'r,  etc., 

V. 

MissouBi  Pacifio  R  K  Co. 

(Adwmee  Ocae,  NArcuika,    Januofry  6,  1886.) 

Amended  pleadings  which  are  included  in  transcript  are  presumed  to  be 
part  of  the  r&oord. 

£videiioe  (ending  in  any  decree  to  prore  allegations  of  complaint  warrant 
the  sobmission  of  toe  case  to  uie  jury. 

Where  the  evidence  in  a  case  is  so  ambiguous  as  to  warrant  different  minds 
in  coming  to  different  conclusions,  it  should  be  submitted  to  the  jury. 

Where  construction  trains  and  track  repairers  are  necessarily  engaged  on 
BandAj  in  putting  the  track,  etc.,  of  a  railway  in  order,  an  employee  negli- 
gently injured  in  such  sendee  may  recorer  of  the  compuiy. 

Ne^igence  is  a  question  to  be  decided  by  the  jury. 

EizBOR  from  Douglass  County. 

Cangdon^  ClcMrJmn  <b  HmU  for  plaintifE. 

Chaa.  Ogden  and  Everest  <&  Waggner  for  defendant. 
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EEE8By  J. — Conneel  for  defendant  in  error,  both  by  his  brief 
and  in  the  oral  argument^  called  the  attention  of  the  oonrt  to 
the  alleged  fact  that  the  amended  petition  of  defendant  in  error, 
attached  to  the  record,  was  filed  without  his  knowledge^ 
r  and  without  permiflBion  from  the  district  conrt,  and 
preeents  the  case  in  this  court  upon  the  original  peti- 
tion alone,  disregarding  the  amended  petition.    B7  an 
examination  of  the  record  we  find  the  amended  petition  copied 
into  the  transcript,  duly  certified  by  the  clerk  of  the  district  conit^ 
and  treated  in  all  respects  as  the  other  proceedings  in  the  caoe. 
This  being  the  case,  we  must  treat  the  amended  petition  z&  being 
properly  in  the  transcript,  and  properly  filed  in  the  dietrict  couil 
If  objection  is  made  to  pleadings  or  other  papers  on  file  in  the  dia> 
trict  court,  the  correction  must  be  there  made.    All  presomptionfi 
are  in  favor  of  the  r^ularity  of  the  proce^ings.     Irregularitiea 
cannot  be  presumed.     They  must  afSrmatively  appear,  and  end 
irregularity  must  pertain  to  the  action  of  the  lower  court,  and  noi 
to  its  officers  over  which  it  has  control,  and  whose  mistakes  and 
errors,  if  any,  it  is  the  province  of  that  court  to  correct. 

This  action  was  instituted  by  plaintiff  in  error  as  the  representa- 
tive of  Ole  Killson,  deceased,  for  the  recovery  of  damages  alleged 
to  have  been  sustained  by  reason  of  a  personal  iujurv  inflicted 
upon  the  said  Nillson,  and  by  whidi  he  was  killed.  I'he  canse 
facw.  was  tried  to  a  jury,  who,  after  hearing  the  testi- 

mony, under  the  direction  of  the  court,  returned  a  verdict  in  favor 
of  defendant;  the  learned. judge  sitting  at  the  trial  holding  th^t 
the  facts  proved  did  not  constitute  a  cause  of  action  in  favor  of 
plaintiff.  Plaintiff  excepted  to  the  instruction  of  the  court,  and 
now,  among  other  things,  assigns  the  same  for  error.  The  testi- 
mony, as  shown  by  the  bill  of  exceptions,  consists,  in  part,  of  the 
testimony  of  witnesses  before  the  court  and  jnry  ^  in  part  of  deposi- 
tions ;  and  in  part  of  a  stipulation  of  facts  filed  in  the  case,  and 
read  to  the  jury. 

The  question  presented  is  whether  or  not  the  court,  upon  the 
close  of  plaintiff's  testimony  and  upon  motion  of  defendant,  erred 
in  instructing  the  jury  to  nnd  for  the  defendant,  upon  the  theoiy 
that  the  testimony  introduced  did  not  make  a  case  upon  which  the 
■onoH  TO  ran>  J°^^  should  pass.  Tliis  Question  was  heioTe  this  oonrt 
r^^SttS  in  Smith  v.  Sioux  City  «  P.  R.  R.  Co.,  15  Neb.  583 ; 
s.  c,  17  Am.  &  Eng.  K.  R.  Cas.  561.  In  that  case  it  is 
said  that, ''  by  the  interposition  of  the  motion,  the  defendant  ad- 
mitted, not  only  the  truth  of  the  evidence,  but  the  existence  of  aB 
the  facts  which  the  evidence  conduces  to  prove,  as  wcdl  as  infer- 
ences to  be  drawn  from  it.  The  only  question  is  whether  all  the 
material  facts  alleged  in  the  petition  have  been  supported  by  some 
evidence,  however  slight.  It  matters  not  how  slight  this  evidence 
may  have  been ;  if  any  was  produced,  the  motion  should  have  been 
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oyenmled  because  it  is  the  right  of  a  party  to  hare  the  weight  and 
sofficiencj  of  his  testimony  passed  upon  oy  the  jary."  See,  also, 
Ellis  V,  Insnrance  Co.,  4  Ohio  St.  646 ;  Stockstiil  v.  Bailroad  Co., 
M  Ohio  St  86 ;  Way  v.  Railroad  Co.,  85  Iowa,  586 ;  Davis  v. 
Steiner,  14  Pa.  St.  275. 

The  petition,  in  stating  the  facts  of  the  accident,  alleges,  in  sub- 
stance, that  at  the  time  of  the  injury  the  deceased  was  in  the  em- 
ploy of  the  defendant,  working  with  other  laborers,  in  and  about 
the  roadbed  of  defendant  as  a  section  hand,  under  the  rAcn, 

sopervision  and  direction  of  a  foreman  or  boss,  who  was  in  defend- 
ant's employ,  and  under  whose  orders  the  deceased  labored ;  that, 
in  connection  with  said  work,  and  for  the  purpose  of  transporting 
themselyes  and  tools  to  the  work,  the  said  foreman  and  laborers 
used  and  operated  a  hand-car  owned  by  the  defendant ;  that  after 
they  had  gone  to  their  labor,  at  a  point  on  the  line  of  the  railroad 
about  one  mile  south  of  Talmadge,  a  station  on  the  road,  and  had 
removed  the  hand-car  from  the  track,  a  violent  wind  and  rain 
storm  came  up,  and  forced  them  to  desist  from  their  work ;  that, 
by  order  of  the  foreman,  the  hand-car  was  placed  upon  the  track, 
boarded  by  the  laborers,  including  deceased,  and  they  all  started 
back  to  Talmadge;   that  defendant  had  cai'elessly  left  standing 
DDon  the  side  track  a  freight  car,  the  brakes  of  which  were  so  out 
of  order  and  broken  that  they  could  not  be  set,  and  of  which  de- 
fendant had  notice ;  and  that,  by  force  of  the  wind,  this  car  was 
driven  from  the  side  track  onto  tne  main  track  of  the  mlroad,  and 
down  a  descending  grade,  onto  and  over  the  hand-car,  and  those 
thereon,  they  beiuff  so  blinded  by  the  storm  as  to  be  unable  to  see 
it,  and  by  which  the  deceased  was  injured,  and  soon  thereafter, 
from  the  injuries,  died.    The  petition  also  negatives  any  negli- 
gence on  the  part  of  the  deceased. 

Tlie  stipulation  of  facts,  as  well  as  the  testimony,  shows  that 
when  the  ^torm  became  violent,  the  workmen  quit  work,  the  fore- 
man   ordered  the  hand-car  to  be  replaced  upon  the  track;   but 
at  that  time  the  storm  was  so  violent  that  it  could  not  be  pro- 
pelled  against  it,   and  that  the  deceased   then,  of  his  own  vo- 
lition,  with  several  other  section  men,  got  under  the  hand-car, 
and  laid  down  on  or  between  the  rails  with  their  faces  downward, 
for  the  purpose  of  holding  the  hand-car  from  being  driven  south 
before  the  storm,  and  to  shelter  themselves  from  the  severity  of  the 
wind  and  rain ;  and,  while  lying  in  this  condition,  a  freight  car 
which  had  been  left  standing  upon  the  side  track  at  Talmadge  .was 
driFen    by  the  storm  onto  the  main  track,  and  on  a  downward 
grade,  at  a  rapid  rate,  towards  where  the  deceased  and  other  work- 
men vrere^  and  that  it,  hj  force  of  the  storm,  was  driven  onto  and 
against  the  band-car  with  such  violence  as  to  cause  the  death  of 
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The  testimony  shows  that  the  freight  car  was  standing  a^  distance 
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of  from  10  to  20  feet  from  and  south  of  the  other  cars  upon  the 
side  track ;  that  the  brakes  were  not  set,  and  coald  not  be  set,  ow- 
ing to  the  condition  of  the  brake,  it  being  ont  of  repair.  As  to 
how  long  the  brake  had  been  broken,  the  testimony  does  not  show; 
but  it  is  fully  proven  that  on.  the  day  previous  the  car  was  un- 
loaded, and  the  brake  at  that  time  was  broken  so  that  it  was  use- 
less. The  switch  connecting  the  side  track  with  the  main-line  track 
was  what  is  known  as  a  split  switch,  and  permitted  the  car  to  pass 
out  onto  the  main  track. 

The  condition  in  which  this  car  was  left  would  be  sufficient  evi- 
dence of  negligence  to  warrant  the  court  in  submitting  that  ques- 
tion to  the  jury,  under  proper  instructions,  under  the  rule  in  Atchi- 
son ife  N.  K  R.  Co.  V.  Baily,  11  Neb.  332 ;  s.  c,  10  Am.  &  Eng. 
JuBT  TO  juDOK  ^*  ^*  Cas.  742.  But  it  is  insisted  that  the  action  of 
OF  HEouoKKCE.  ^{jg  deccascd,  in  placing  himself  under  the  car,  under 
the  circumstances  which  he  did,  was  contributory  negligence  upon 
his  part  to  such  a  degree  as  would  prevent  his  recovery,  no  matter 
what  tbe  proof  of  negligence  as  to  the  defendant  in  error  might  be 
so  long  as  it  was  not  wanton  or  wilful. 

A  majority  of  the  court  instruct  me  to  say  that,  in  their  opinion, 
the  question  of  negligence  on  the  part  of  deceased  was  also  one 
which  ought  to  have  been  submitted  to  the  jury.  At  the  time  of 
the  accident  there  was  no  train  due.  It  was  on  Sunday,  and  no 
regular  trains  were  run  on  that  day ;  yet  irregular  trains,  used  in 
the  construction  and  repair  of  the  road,  were  liable  to  pass,  ordi- 
narily, at  any  time.  Deceased  was  under  the  command  of  the  sec- 
tion boss.  By  his  order  the  hand-car  was  placed  on  the  track,  for 
the  purpose  of  goin^  back  to  Talmadge.  He  had  charge  and  su- 
pervision of  deceased  so  far  as  to  control  his  action  in  ana  about  the 
employment.  Why  he  did  not  direct  the  hand-car  to  be  removed 
from  the  ti*ack  is  not  shown.  He  remained  standing  near  the 
track,  and  within  six  feet  of  the  hand-car,  until  the  approach  of  the 
hand-car.  Deceased  might,  to  some  extent,  depend  upon  him,  and 
others  standing  by,  for  notice  of  an  approacliing  train  or  other 
danger ;  the  position  of  deceased  being  such  that  he  could  not  see. 
Deceased  was  inexperienced,  and  not  acquainted  with  the  English 
language,  which  was  known  to  the  foreman  or  section  boss.  Under 
the  circumstances  of  the  case,  it  was  for  the  jury  to  say  whether 
the  conduct  of  the  deceased  amounted  to  negligence.  Gray  v. 
Scott,  66  Pa.  St.  345 ;  McKean  v.  Kailroad  Co.,  55  Iowa,  192 ; 
Morris  v.  Kailroad  Co.,  45  Iowa,  29 ;  Bohan  v.  Kailroad  Co.,  58 
Wis.  30  ;  15  Am.  &  En^.  R  R.  Cas.  374 ;  Atchison  &  N.  K.  R. 
Co.  V.  Baily,  supra ;  Railroad  Co.  v.  Stout,  17  Wall.  657 ;  Rail- 
road Co.  V.  Kirk,  90  Pa.  St.  15. 

It  is  contended  that  the  proof  does  not  show  that  deceased  was 
under  the  direction  of  theioreman,  Courtney  ;  and  that,  under  the 
evidence,  he  (Courtney)  sustained  no  such  i*elation  to  deceased  as 
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yioe-prindpal  of  defendant.  It  is  trne,  tlie  testimony  npon  this 
point  is  meagre,  bat  enough  is  shown  by  the  stipulated  facts  to 
amount  to  at  least  some  evidence  npon  this  point ;  the  stipulation 
being  to  the  efEect  that  the  intestate,  in  company  with  others,  ^^  went 
totlieir  work,  under  the  direction  of  Owen  Courtney,  defendant's 
section  boss,"  and  that  the  hand-car  was  placed  upon  the  track 
under  his  direction,  etc.  This  was  enough  to  submit  the  question 
to  the  jury. 

It  is  claimed  by  defendant  in  error  that  no  pecuniary  injury  re- 
sulting from  the  death  is  shown  by  the  evidence.  The  action 
was  brought  under  the  provisions  of  the  act  of  May  1, 1873, 
Comp.  St.  c.  21.  By  the  second  section  of  that  act  it  is  pro- 
videa  that  '^the  jury  may  give  such  damages  as  they  shall 
deem  a  fair  and  just  compensation,  with  reference  to  the 
pecaniary  injuries  resulting  irom  such  death,  to  the  wife  and 
next  of  kin  of  such  deceased  person,  not  exceeding  the  sum  of 
five  thousand  dollars,''  etc.  The  testimony  shows  that  deceased 
was  an  unmarried  man;  that  his  mother  was  dead,  ^  ^ 

and  his  father  is  the  next  of  kin.    It  is  shown  by  oM^mu' 
the  testimony  of  the  father  that  he  had  received  no  aid  *""  ™**"»- 
from  deceased  since  the  arrival  of  deceased  in  this  country,  the 
father  beine  a  resident  of  Sweden.    It  is  also  shown  that  the  de- 
ceased had  oeen  in  this  country  but  a  short  time.    We  think  the 
question  here  presented  can  have  application  only  to  the  measure 
of  damages.    If  it  should  appear  upon  trial  that  the  father  suffered 
no  damages  in  the  death  oi  the  son,  it  is  probable  there  could  be 
a  recovery  only  for  nominal  damages.    But  it  is  said  that  the 
word  ^*  pecuniary,"  as  as^d  in  our  statute,  is  not  construed  in  a 
strict  sense.    The  damages  are  largely  prospective,  and  their  de- 
termination committed  to  the  discretion  of  juries  upon  very  meagre 
and  uncertain  dcUa.    A  parent  may  recover  for  loss  of  expected 
servioee  of  children,  not  only  during  minority,  but  afterwards,  on 
evidence  justifying  a  reasonable  expectation  of  pecuniair  benefit 
tlierefrom.    Keither  is  it  essential  that  this  expectation  of  pecuni- 
ary benefit  should  be  based  on  a  legal  or  moral  obligation  on  the  part 
of  the  deceased  to  confer  it ;  but  it  may  be  proved  by  an^  circum- 
stances  which  render  it  probable  that  such  benefit  would  m  fact  be 
r^eaZized  ;  and,  as  a  right  of  action  is  given  whenever  the  injured 
^erson^  had  he  lived,  could  have  maintained  an  action,  at  least  nomi- 
ul  damages  may  be  recovered.    3  Suth.  Dam.  182, 188 ;  City  of 
^hicsLga  V.  Scholten,  75  HI.  468 ;  Johnson  v.  Bailroad  Co.,  7  Ohio 
it.  336  ;  Eailroad  Co.  v.  Keller,  67  Pa.  St.  300 ;  Mclntyre  v.  Rail- 
jod  Co.,  37  N.  Y.  287;  Bailroad  Co.  v.  Eirk,  eupra;  Bailroad 
•o.  -».  Barron,  6  Wall:  90 ;  Bailroad  Co.  v.  Shannon,  43  111.  338 ; 
'roteni^emper  v.  Harris,  26  Ohio  St.  510. 
The  accident  occurred  on  a  Sunday.    It  is  claimed  '^  that  no 
2S  JL^^ILB.  Caa.— H 
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damages  conld  be  recovered  by  plaintiflE  for  injuries  suffered  bjhis 
intestate  while  engaged  in  the  performance  of  an  illegal  act ;  '* 
common  labor  being  prohibited  by  section  241  of  the  Criminal 
Code.  It  is  true  that,  subject  to  the  exception  named  in  the  stat- 
ute, ordinary  labor  on  the  first  day  of  the  week  is  in  violation  of 
law ;  but  we  cannot  hold  that,  under  the  circumstances  of  this 
AoCTwrar^  OH  case,  the  statute  will  destroy  the  ri^ht  to  recover.  One 
covMT.  ■  of  the  exceptions  of  the  statute  is  that  of  railroad  com- 
panies running  necessary  trains.  If  a  railroad  company  assumes  to 
decide  what  trains  are  necessary,  and,  in  the  exercise  of  that  right, 
finds  it  necessary  to  ran  construction  and  material  trains,  as  shown 
by  the  testimony  of  their  engineer,  and,  for  the  purpose  of  ena- 
bling them  to  do  so,  require  the  labor  of  their  track  men  to  keep  the 
tracK  in  a  passable  condition,  it  would  require  a  stretch  of  imagina- 
tion and  a  severe  twisting*of  legal  principles  to  hold  that,  under 
such  circumstances,  they  would  not  be  liable  for  negligence  result- 
ing  to  an  employee  engaged  in  what  they  themselves  held  to  be  a 
work  of  necessity. 

During  the  trial  the  witness  Conger,  who  had  moved  the  car  on 
Saturday,  was  asked  if,  at  the  time  he  moved  the  car,  the  brakes 
on  it  were  set.  This  was  objected  to  by  defendant  as  immaterial, 
irrelevant,  and  incompetent.  The  court  decided  that  if  the  witness 
examined  the  brake,  and  could  state  any  facts  tending  to  show  that 
the  brake  was  imperfect,  he  might  state  them,  rlaintiff  then 
offered  to  prove  the  fact  of  the  hvSke  being  unset,  the  objection  to 
which  was  sustained.  This  niling  was  assigned  for  error.  Under 
the  rule  laid  down  in  Railroad  Co.  v.  Baily,  11  Neb.  332;  s.  c,  10 
Am.  &  Eng.  B.  R.  Cas.  742,  it  would  seem  that  the  question  should 
have  been  answered  by  the  witness,  and  the  testimony  allowed  to 
go  to  the  jury  for  them  to  pass  upon.  It  is  trae  that  the  fact 
sought  to  oe  proved  is  of  minor  importance.  Yet  in  a  remote 
degree  it  would  have  some  bearing,  as  a  circumstance  tending^ 
to  throw  light  upon  the  question  of  negligence  on  the  part  of  de- 
fendant. 

The  judgment  of  the  district  coui*t  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Injuries  to  Employees  or  Passengers  on  the  Sabbath. — In  Day  v.  High*> 
land  St.  R.  R.  Co.,  185  Mass.  118;  s.c,  15  Am.&  Eng.  R  R.  Cas.  150,  it  was 
held  unlawful  to  run  a  street-car  on  Sunday,  and  that  the  conductor  was  both 
laboring  and  trayellinj;  in  violation  of  the  Lord's  day  act,  and  was  without 
remedy  for  a  personal  injury  sustained  in  such  occupation.  But  in  Augusta, 
etc.,  R.  R  Co.  V.  Renz,  55  Ga.  126,  the  court  refused  to  hold  that  running  a 
street  railway  car  was  not  a  work  of  necessity  and  hence  lawful.  The  court 
said:  *' In  view  of  the  dependence  of  the  people  for  travel,  in  the  cities 
where  stveet  railroads  have  been  established,  by  that  mode  of  conveyance  in 
goine  to  church,  visiting  the  sick,  etc.,  we  are  rot  prepared  to  hold  that  the 
running  of  street  railroMS  in  cities  and  the  vicinity  thereof  where  the  same 
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have  been  established,  on  Sunday,  is  not  a  work  of  necessity  as  contemplated 
by  the  4579th  section  of  the  code,  and  that  it  is  unlawful  to  run  the  same  on 
that  day/*  This  was  the  case  of  injury  to  a  passenger  on  Sunday.  See  also 
Commonwealth  v.  Louisviile,  etc.,  R.  R.  Co.,  80  Ky.  291;  6  Am.  &  £ng. 
R.  R.  Cas.  216;  44  Am.  Rep.  476;  where  the  running  of  trains  upon  a  steam 
railway  on  Sunday  was  held  lawful  in  an  able  opinion  of  the  court. 

In  Qulf,  etc.,  R.  R  Co.  o.  Levy,  1  Tex.  L.  Rev.  844,  it  was  hM  that  the 
transmission  on  Sunday  of  a  telegram  announging  the  death  of  the  sender's 
wife  and  child  and  soliciting  **  help"  was  a  work  of  necessity  and  charity. 
'*  It  is  claimed,"  said  the  court,  '^  tnat  the  contract  to  send  the  message  was 
illegal  because  made  and  executed  on  Sunday.  There  was  error  in  this  re- 
spect. The  petition  and  evidence  show  a  case  in  which  the  acts  which  the  ap- 
Sellant  contracted  to  perform  were  necessary  to  secure  decent  burial  to  the 
eceased  wife  of  the  appellee,  and  the  presence  of  parents.  The  court  might 
and  ought  to  have  instructed  the  jury  that  the  contract  to  do  things  neces- 
sary to  such  an  end  was  a  contract  to  do  a  work  of  necessity  and  of  charity, 
and  therefore  vaUd." 

Platz  V,  Cohoes,  89  N.  Y.  219,  though  not  a  railway  case,  is  yet  interesting 
as  bearing  on  the  questions  arising  out  of  torts  committed  on  Sunday.  In 
that  case  it  was  held  that  the  fact  that  the  plaintiff  was  travelling  at  the  time 
of  the  accident  on  Sunday  in  violation  of  the  statute  was  no  defence  to  an 
action  against  the  city  for  an  injury.  The  court  held  that  the  statute  for- 
bidding unlawful  travelling  on  Sunday  prescribes  a  penalty  for  its  violation, 
but  it  goes  no  further,  and  that  there  is  no  principle  upon  which  it  can  be 
held  that  the  right  to  maintain  an  action  in  respect  of  special  damase  result- 
ing from  the  omission  of  a  defendant  to  perform  a  public  duty  is  taken  away 
because  the  person  injured  was  at  the  time  disobeying  a  positive  law.  Dan- 
forth,  J.,  said:  '*The  courts  are  required  to  construe  a  penal  statute  strictly, 
and  havinff  before  him  for  judgment  an  alleged  violation  of  the  Sunday 
law,  Lord  Mansfield  said :  *  If  the  act  of  Parliament  gives  authority  to  levy 
but  one  penalty,  there  is  an  end  of  the  question,  for  there  is  no  penalty  at 
common  law.'  Crepps  v.  Durden,  Cowp.  640.  In  Carroll  v,  Staten  Island 
R.  R.  Co.,  58  N.  Y.  126,  an  action  by  a  passenger  against  a  carrier  for  in- 
juries, it  was  held  that  the  fact  that  the  plaintiff  was  at  the  time  travelling 
contrary  to  statute  was  no  defence.  The  Sunday  law  received  a  similar  con- 
,  struction  in  Phila.,  etc.,  R  R  Co.  v,  Phila.,  etc.,  Towboat  Co.,  28  How.  209, 
the  court  holding  that  the  offender,  the  plaintiff  in  the  action,  was  liable  to  the 
fine  or  penalty  imposed  thereby  and  nothing  more.  To  the  same  effect  is 
Baldwin  v,  Barney,  12  R  I.  892.  The  plaintiff's  act  in  travelling  was  not 
contributory  negligence.  The  traveller  is  not  declared  to  be  a  trespasser 
upon  the  streets,  nor  could  defendant  close  them  up  afiniinst  her.  Travel 
does  not  usually  result  in  injury  and  cannot  be  regarded  as  the  immediate 
cause  of  the  accident,  and  of  such  only  the  law  takes  notice ;  at  common  law 
plaintiff's  act  was  not  unlawful,  and  plaintiff  was  under  its  protection  and 
might  resort  to  it  against  a  wrongdoer  by  whose  act  she  was  injured.  See 
Steele  v.  Burckhardt,  104  Mass.  59;  Welch  v.  Wesson,  6  Gray  (Maiis.)  506; 
Nonis  0.  Litchfield,  85  N.  H.  271 ;  see  also  Schmidt  v,  Humphrey,  48  Iowa, 
652;  Sutton  t^.  Wauwatosa,  29  Wis.  21;  Dillon  Mun.  Corp.  §  778;  Baily  «. 
Mayor,  etc.,  8  Hill  (K.  Y.)  581.  There  are  authorities  in  conflict  with  the 
case  at  bar:  see  Johnson  v,  Irasburgh,  47  Yt.  28;  Holcomb  «.  Danby,  51  Id. 
428;  Bosworth  v,  Swansey,  10  Met.  (Mass.)  868;  Jones  «.  Andover,  10  Allen 
(Mass.)  18;  Smiths.  Boston,  etc.,  R  R  Co.,  120  Mass.  490.  But  see  in 
harmony  with  the  case  at  bar:  Merritt  v.  Earle,  29  N.  Y.  115;  Wood  «. 
Erie  R.  R.  Co.,  72  N,  Y.  196.  Also  Cooley  on  Torts,  p.  157;  Whart.  Ncg. 
§  881."  See  also  Mahoney  v.  Cook,  26  Pa.  St.  842;  Norris  v.  Litchfield,  85 
N.  H.  271;  Baker  «.  Portland,  58  Me.  199;  4  Am.  Rep.  274;  Kerwhackerv. 
C.  C,  etc.,  R.  R  Co.,  8  Ohio  St.  172. 
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In  Opaahl  v,  Jndd,  80  Minn.  126,  an  action  under  the  statnte  to  reooTer 
damages  for  the  death  of  plaintiffs  intestate  caused  by  the  alleged  negliseBoe 
of  the  owners  of  a  steamboat,  it  was  hdd  that  the  question  of  defenotDVi 
liability  was  not  affected  by  the  fact  that  the  injury  resulting  in  bis  death 
occurred  while  the  deceased  was  engaged  on  an  excursion  with  other  pauen- 

Sirs  upon  defendant's  steamboat  in  violation  of  the  Sunday  law.    The  court 
Id  that  the  general  obligation  of  the  defendant  to  use  such  care  and  dili- 
gence as  the  law  enjoins  upon  carriers  of  passenffers  ii  not  determined  upon 
the  contract  or  engagement  with  the  passengers,  but  by  considerations  of  ]Nib- 
lie  policy.    Vanderburgh,  J.,  said:  '*It  is  further  contend^  that  the  de> 
ceased  was,  by  accepting  passage  upon  the  steamboat,  engaced  in  an  unlaw- 
ful act,  and  was  pariictpi  crimimB  with  the  defendants  and  their  agenta  in 
Tiolating  the  Sunday  law.    It  is  a  sufficiept  answer  to  this  objection  that  the 
defendants  on  that  day  occupied  the  relation  of  common  camera  of  naaseo- 
gers,  and  their  general  obligation  to  use  such  care  and  diligence  as  the  law 
enjoins  is  not  limited  by  the  contract  with  the  passengers,  nor  with  the  per- 
son who  engaged  the  use  of  the  boat  and  the  services  of  the  crew  for  that 
day,  but  is  goremed  by  considerations  of  public  policy.    That  the  undertak- 
ing was  unlawful  does  not  touch  the  question  (citing  CanoU  s.  States  I 
R  R.  Co.,  68  N.  T.  126;  Jacobus  v.  St.  Paul,  etc,  R.  R.  Co.,  90  Minn.  185). 
As  remarked  by  the  court  in  that  case,  any  relaxation  in  the  rule  astodatyoc 
liability  naturally,  and  it  may  be  said  inevitably,' '  tends  to  bring  aboots  oor- 
responding  relaxation  of  care  and  diligence  on  the  part  of  the  carrier.*   The 
suggestion  that  if  the  deceased  had  not  joined  in  the  excursion  he  would 
have  escaped,  may  perhaps  serve  to  enforce  a  valuable  lesson  which  flndi 
sanction  in  law  and  morals,  but  as  between  him  and  the  d^endaats  he  wai 
rightfully  on  the  boat.  His  presence  did  not  (in  a  proper  sense)  contnboieU) 
or  cause  the  accident;  and  in  such  cases  wrongdoers,  though  answerable  to 
the  State  or  parties  injured  by  them  for  their  own  acts,  are  entitled  to  the 
protection  of  the  laws  against  the  wrongful  acts  or  culpable  negUgenoe  of 
others." 

Delay  in  Carrying  Cattle  on  Sunday. — ^In  Philadelphia,  etc.,  R.R.Co.«. 
Lehman,  66  Md.  d09 ;  40  Am.  Rep.  415,  under  the  Mazyland  statute  which  for- 
bids all  persons  to  **  work  or  to  do  any  bodily  labor  on  the  Lord^s  day,  com- 
monly called  Simday,"  and  provides  that  no  person  diall  command  or  wili- 
ingly  suffer  any  of  his  servants  to  do  any  manner  of  work  or  labor  on  that 
day — ^works  of  necessity  or  charity  always  excepted,  and  prescribes  a  amall 
penalty  for  a  breach  of  the  statute — ^in  an  action  to  recover  damages  ioi  de- 
lay in  transporting  cattle  which  were  delivered  to  the  defendant  railroad 
company,  a  common  carrier  by  a  connecting  line,  for  transportation,  it  ap- 
peared that  the  defendant  had  arrangements  with  the  connecting  l^ne  for 
the  immolate  transportation  of  cattle  received  on  Sundav.    Upon  demurrer 
to  the  complaint,  it  was  hM  that  the  Sunday  statute  had  no  applicatioin  to 
the  case;  that  according  to  the  principles  of  the  common  law  applicable  to 
conmion  carriers,  the  defendant  having  accepted  the  stock  to  be  transported 
over  its  road  in  the  usual  course  of  transit,  it  at  once  became  its  duty  to  for- 
ward the  same  without  unnecessary  delay  or  detention;  that  its  obligstioo 
was  to  carry,  according  to  its  public  profession  and  the  conveniences  st  its 
command.    And  if  injury  were  sustained  by  reason  of  any  n^lect  of  this 
duty  or  other  wrongful  act  in  the  carrying  and  delivery  of  the  cattle.  th« 
fact  of  their  havins  been  received  to  be  carried,  or  having  been  carried  oc 
Sunday,  could  affora  no  excuse  t6  the  defendant  or  exoneration  from  liabilitj; 
that  the  carrying  forward  of  the  cattle  by  the  defendant  on  Sunday  was  o«t 
illegal ;  it  was  fairly  and  justly  a  work  of  necessity,  and  tberef oie  excepted 
from  the  operation  of  the  statute.    (Citing  Johnson  v.  Midland  R.  R  Co^  4 
Exch.  867;  Powhstan  Stmbt.  Co.  e.  Railroad  Co.,  d4  How.  847,  85S;  Car- 
roll  V.  SUten  L  R.  R.  Co.,  68  N.  T.  126;  Flagg  v.  Milbury.  4  Cosh.  S43^ 
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TSitt  evMi  upon  the  sapposition  that  the  plaintifb  were  yiolatinff  the  law  in 
bifing  their  cattle  transported  on  a  Sunday,  the  defendant  could  not  avail 
telf  of  inch  infraction  of  the  law  by  the  plaintifb  at  a  defence  to  an  ac- 
tion for  the  conaequencee  of  a  wrong  or  negligence  of  its  own.  (Citing 
Fliila.,  etc.,  R  R  Co.  «.  Steam  Towboat  Co.,  23  How.  209;  Mahoney  «.  Cook, 
MPs.  St  842;  Sutton  i>,  Wauwatosa,  29  Wis.  21.) 

Carriage  of  Goods  on  8unclay.~In  Powhatan  Stmbt.  Co.  «.  Appomattox 
E  R.  Co.,  24  How.  247,  it  was  held  that  the  delivery  of  goods  to  a  railway 
eompany  by  a  steamboat  company  on  Sunday,  the  goods  having  been  shippea 
on  oatorday,  is  not  a  violation  of  Virginia  Sunday  laws,  the  tiUdng  care  of 
the  goods  beinff  a  work  of  necessity.  The  railway  company  was  therefore 
kdd  liable  for  the  destruction  of  the  goods  by  fire  in  its  warehouse. 

Employeea  of  Railway — Sunday  Rules  to. — Railway  employees  are  lona 
JUs  travellers,  and  it  is  neld  that  hotel  keepers  may  sell  them  excisable  liquors 
onSonday,  the  same  as  to  other  travellers.  Brunton  v,  Bremner,  4  Cowp. 
Justiciary  (Scotch)  1  (1878). 

lalury  to  Vessels  on  Sunday. — ^That  a  vessel  was  prosecutinff  a  voyage  on 
Sunday  is  no  defence  to  a  suit  for  injuring  her  by  leaving  dangerous  ob- 
ftroetioBs  in  the  stream.  Phila.,  etc.,  R  R  Co.  v,  Phila.,  etc.,  F.  Co.,  28 
flow.  209. 

Sunday  Repairs. — ^Necessary  repairs  of  a  railway  may  lawfully  be  made 
on  Sunday.  Yonoeki  e.  State,  6  Aju.  &  Eng.  R  R  Cas.  40;  and  in  Read  e. 
Boston,  etc,  R  R  Co.  (Massachusetts,  Oct.  24,  1885),  N.  E.  Repr.,  it  was 
hdd  that  under  the  law  in  Massachusetts  a  person  injured  by  a  railway  train 
on  Sonday  cannot  recover  damaffes,  unless  the  work  eogaffed  in  was  one  of 
aeceasitj  or  charity.  Said  W.  Allen,  J.:  '* Under  the  authority  of  Day  v. 
Highland  St.  R  R  Co:^  185  Mass.  118;  s.  c,  16  Am.  &  Eng.  R  R.  Cas.  150, 
the  rating  that  the  plaintiff  was  not  entitled  to  recover  was  correct,  unless 
tiie  nmning  of  the  railroad  freight  train  on  which  he  was  employed  was  a 
work  of  necessity  or  chsrity.  The  statute  of  1884,  c.  87,  was  passed  after 
the  iainiy  complained  of,  and  does  not  apply  to  this  action.  Butcher  e.  Fitch- 
bo^  R.  R  Co.,  181  Mass.  156;  s.  c,  6  Am.  &  Eng.  R  R  Cas.  212. 

**Tlie  only  evidence  that  the  plaintiff  was  en^ged  in  a  work  of  necessity 
cr  charity  was  his  own  testimony,  '  that  the  tram  was  made  up  of  box  and 
stock  cars,  and  that  there  was  stock  on  the  train ;  *  '  that  there  was  no  con- 
v«iueiice  for  feeding  or  watering  stock  at  Pittsfield,*  the  place  he  had  left; 
•ad  '  that  he  did  not  know  how  they  were  to  be  fed  and  watered  there.' 
This  is  not  sufficient  to  prove  that  there  was  stock  on  the  train  which  could 
not  ham  been  fed  and  watered  atPittsfield,  and  that  the  purpose  of  running 
M  to  transport  stock  to  a  place  where  it  could  be  fed  and  watered, 
thmt  the  work  was  necessary  for  the  proper  and  humane  treatment  of  living 
being  transported  upon  the  road,  or  for  compliance  with  the  re- 
s  of  Pub.  St  c.  207,  I  55.  As  the  work  in  which  the  plaintiff  was 
^  _  upon  the  Lord^s  day  contributed  to  his  injury,  and  was  not  a  work 
o/ neoeflnty  or  charity,  the  ruling  of  the  court  was  correct,  without  regard  to 
the  qiMisiion  whether  there  was  any  evidence  that  the  negligence  of  tne  de- 
ttmdmut  caueed  the  injurv.    Exceptions  overruled.*' 

Xt  'wwm  said  in  McQrath  v,  Merwin,  112  Mass.  467,  that  the  cleaning-out  of 
A  wiieel-pit  on  the  Lord's  day,  for  the  purpose  of  preventing  the  stoppage, 
on  m  'vreek  day,  of  mills  which  employ  many  hands,  is  not  a  work  of  neces- 
i£t«  or  cliarity,  and  that  one  who  g^tuitously,  and  as  a  matter  of  kindness, 
iia  such  cleaning,  and  sustains  personal  damage  from  the  negligence  of 
assisted,  whue  at  the  work,  the  illegal  act  in  working  upon  the 

,j  is  so  inseparably  connected  with  the  cause  of  action  as  to  prevent 

be  maiit'taiance  of  a  suit  for  damages. 

generally  Day  e.  Highland  St.  R  R  Co.,  15  Am.  &  Eng.  R  R 
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Caa.  150;  Knowlton  v.  MUwaukee  CitvR.  R  Co.,  16  lb.  830;  Smith  e.  New 
York,  etc.,  R  R.  Co.,  18  lb.  890;  Butcher  v,  Fitchburg  R  R.  Co.,  6  lb.  212; 
McDonough  v.  Metropolitan  R.  R  Co.,  21  lb.  854. 


Dabbiqan 

V. 

*  New  Yobk  and  New  England  K  K  Go. 

(62  CanMUicut,  285.) 

Two  irreg^ular  trains  were  running  in  opposite  directions  on  the  railroad 
of  the  defendants.  All  the  trains  were  run  as  directed  by  telegrsnis  firom 
a  train-dispatcher  in  the  superintendent's  office.  Through  his  n^U^ce 
in  givine  directions  the  two  trains  collided,  and  the  plaintiff,  an  eogmeer 
on  one  of  them,  was  seriously  injured.  Meldy  that  the  train-dispatcher  was 
not  the  fellow-senrant  of  the  plaintiff,  and  that  the  defendants  were  liable 
to  the  latter  for  the  injury.  ' 

A  printed  rule  of  the  company,  under  the  head  of  *' movement  of  tnins 
by  special  orders,*'  proyided  that  all  orders  should  be  given  by  a  saperin- 
tendent,  or  by  a  dispatcher  appointed  for  that  purpose,  under  d&ection  of  a 
superintendent;  and  another  tnat  division  superintendents  were  supreme  in 
their  respective  divisions,  and  were  responsible  only  to  the  management  for 
such  oraers  as  they  might  give.  Eda,  that  the  whole  power  of  the  oom- 
pany  as  to  the  movement  of  these  trains  beiug  delegated  to  the  tiaizi- 
dispatcher,  he  was  to  be  regarded  as  representing  the  company. 

Among  the  printed  rules  of  the  company,  placed  in  the  plaintiff's  bands, 
was  this:  '*The  regular  compensation  of  employees  covers  all  risk  or 
liability  to  accident"  Whether  public  policy  will  permit  a  railroad  com- 
pany to  make  such  a  contract  with  its  employees,  qumr^, 

Tlie  plaintiff  offered  a  surgeon  as  an  expert.  The  witness  had  examined 
the  plaintiff's  injury,  and,  in  stating  the  result,  he  testified,  against  the 
defendants'  objection,  to  actions  and  words  of  the  plaintiff,  wl^e  being  ex- 
amined, indicating  pain.    Meld^  that  the  evidence  was  inadmisaible. 

But  the  defenoants  afterwards  called  a  surgeon  who  had  examined  the 
plaintiff,  and  his  testimony  as*  to  the  character  and  extent  of  his  injuries 
agreed  essentially  with  that  of  the  plaintiff's  surgeon.  Bdd^  that  the  error 
in  admitting  the  former  testimony  had  become  immaterial  as  not  injuriously 
affecting  the  defendants. 

Action  to  recover  for  an  injury  caused  by  negligence  of  the 
defendants,  a  railroad  company ;  bronght  to  the  Superior  Court  in 
Hartford  Coanty.  The  defendants  suffered  a  default  and  were 
heard  in  damages  before  Stoddabd,  J.  The  following  facts  were 
found  by  the  court : 

The  aefendant  is  a  railroad  corporation,  operating  a  line  of 
single-tracked  road  from  Boston,  Massachusetts,  through  tbe 
State  of  Connecticut  to  the  Hudson  river.  In  the  transaction  of 
its  business  its  line,  at  the  time  of  the  injury  complained  of,  vri^ 
divided  into  two  divisions ;  the  western  division  extended  fn>m 
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Hartford  to  the  Hndson  river.  In  the  organization  of  the  corpo- 
ntioD  the  general  superintendence  and  control  of  its  affairs  were 
vested  in  a  board  of  directors.  The  active  management,  superin- 
tendence, control,  and  operation  of  the  railroad  were  confided  to  a 
president  a  subordinate  to  the  president,  and,  next  in  rank,  a 
general  manager;  then  the  division  superintendents,  who  were 
responsible  to  and  acted  under  orders  from  the  general  manager. 
The  division  superintendents  employed  and  removed  all  train  and 
jardmen,  and  other  employees  on  their  several  divisions,  including 
train-diBpatchers  and  otlier  telegraph  operators. 

The  railroad  was  run  and  the  movements  of  trains  directed  and 
controlled  by  telegraph.    Upon  the  western  division  three  train- 
dispatehers  were  employed,  who  were  stationed  at  Hartford,  and 
oocnpied  the  office  of  the  division  superintendent.     One  of  the 
three  was  known  as  the  chief  train-dispatcher.    He  had  no  other 
doties  or  powers  than  the  other  two.    Each  one  of  the  trains 
dispatchers  was  on  duty  for  a  term  of  eight  hours  in  each  day ; 
and  while  on  duty  the  powers  and  duties  of  all  the  train-dispatchers 
were  the  same.     The  management  of  trains  required  on  each  train 
an  engineer,  fireman,  conductor,  and  brakeman ;  and  to  transmit 
orders  from  the  train-dispatchers  to  the  train-men  required  tele- 
graph operators  stationed  along  the  line  of  the  road.     Trains  were 
made  np  by  yard-men.    Beeular  trains  were  run  in  accordance 
with  a  printed   time  schedule.     Trains  not  running  upon  such 
achednle  were  special  or  irregular,  and  were  run  wholly  by  tele- 
graphic orders.     The  engineers  were  furnished  with  a  printed 
copy  of  the  roles  adopted  by  the  company,. in  force  at  the  time, 
and  governing  the  running  of  trains. 

Among  the  rules  governing  "  the  movement  of  trains  by  special 
ofdere,"  rule  seventy-seven  is  as  follows :  "  By  whom  orders  shall 
he  given. — AU  orders  shall  be  given  by  a  superintendent  or  by  a 
dispatcher  appointed  for  that  purpose  under  direction  of  a  super- 
intendent ;  no  other  person  will  be  allowed  to  give  them.     Only 
one  dispatcher  will  be  allowed  to  move  trains  on  the  same  division 
at  the  same  time."    Another  of  the  rules  is  as  follows :    "  The 
head  of  each  department  is  supreme  authority  in  that  department, 
and  all  orders  must  be  issued  through  him,  but  in  emergencies 
each  employee  must  promptly  obey  the  ordera  of  any  superior 
officer,  making  report  thereof  to  the  head  of  his  department  as 
soon  as  practicable."    Another  was  as  follows :   "  Division  super- 
intendents are   suprame  on    their  respective  divisions,  and    are 
responsible  only  to  the  management  for  such  orders  as  they  may 
give ;  they  will  take  care,  however,  not  to  give  orders  interfering 
with  the  general  administration  of  any  of  the  departments^  nor  in 
violation  of  the  rules  herein  contained." 

When  a  special  train  was  made  up  and  read^  to  start  the  yard- 
master  reported  that  fact  to  the  division  supermtendent  or  to  the 
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train-dispatclier  on  dnty.  Generally,  bnt  not  inTariably,  the  yard- 
master  80  reported  to  the  snperintendent  or  chief  train-dispatcher. 
Bnt  in  caae  the  chief  train-dispatcher  was  not  on  duty,  and  the 
superintendent  was  not  present,  the  yard-master  reported  to  the 
train-dispatcher  on  dnty,  and  snch  train-dispatcher  ordered  out  an 
engine,  and  controlled  and  directed  the  movements  of  the  train  by 
telegraphic  orders.  The  business  of  the  road  was  considerable, 
and  varied  from  day  to  day,  so  that  special  trains  were  a  necessity ; 
it  was  not  possible  to  know  more  than  from  six  to  twelve  hourB  in 
advance  how  mnch  freight  would  be  received  from  connectiiig 
roads,  as  it  was  received  without  notice  preceding  its  arrival 

On  December  14,  1882,  the  plain  tin  was  a  locomotive  engi- 
neer employed  by  the  defendant.  On  this  day,  while  acting  in 
this  employment,  ne  was  injured  by  reason  of  a  collision  between 
the  special  train  npon  which  he  was  then  acting  as  engineer,  and  a 
construction  train  running  nnder  orders  hereinafter  stated.  The 
collision  occurred  near  Union  City,  Connecticut,  on  the  western 
division  of  the  defendant's  road.  When  the  collision  was  immi- 
nent and  unavoidable  and  his  life  in  danger,  the  plaintiff  jumped 
from  his  en^ne  and  was  severely  injured.  He  did  not  contribute 
by  any  negligence  on  his  part  to  tlie  injury,  bnt  in  all  respects 
acted  as  any  pmdent  man  would  have  done  nnder  like  circnm- 
Btances.  The  immediate  cause  of  such  collision  was  the  conflicting 
orders  given  by  the  two  train-dispatchers  set  forth  below. 

On  said  December  14,  1882,  at  12.04  p.m.,  J.  W.  Hyndman, 
chief  train-dispatcher  of  the  defendant  at  Hartford,  being  then 
and  there  on  anty,  telegraphed  to  the  conductor  and  engineer  of 
the  construction  train  which  afterwards  collided  with  Darrigan's 
train,  an  order  which  was  recorded  as  follows  on  the  oflEicial  order- 
book,  the  signatures  of  the  conductors  and  engineers  being  also  on 
that  book : 

"  88  Hold  No.  6  for  orders,        33. 

«  C.  &  E.  No.  6,  Eng.  125.       )  O.  M. 

« Monahan  &  Engr.,  Eng.  80.  J  S.  F. 

"  12.04  P.M. 

"  Monahan  and  engineer,  engine  80,  will  run  to  Towantie  as  a 
special  train  ahead  oi  No.  6,  engine  125,  and  can  then  work  be- 
tween Towantie  and  Waterbury  as  a  special  train  until  6  pjc., 
and  will  protect  themselves  with  flags  against  Goble  special  ea^ 
engine  106^  after  1.80  this  p.m. 

'*  Monahan,  Bichardson,  12  £.  H. 

"  Boughton,  Allen,  13.40  p.m.  J.  W.  H." 

Shortly  after  this  order  was  given  Hyndman  was  relieved  bv 
J.  C.  Stuart,  one  of  the  train-dispatchers,  who  then  went  on  dutj. 
The  above  order,  with  the  exceptions  of  the  signatures  of  Richard- 
son and  Allen,  and  the  time  12.40  p.m.,  then  stood  as  the  last 
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order  bnt  one  on  the  official  order  book.    It  was  Stuart's  duty  to 

aQaint  himself  with  all  existing  orders,  and  his  attention  was 
ed  to  this  order  by  Hyndman.  The  order  books  indicated 
tint  the  order  had  not  mn  out  by  the  fact  that  it  was  not  cancelled 
bj  the  letter  H.  Stuart  afterward  received  by  telegraph  from 
8oathford,  and  entered  on  the  order  books,  the  signatures  of 
fiichardaon  and  Allen,  conductor  and  engineer  of  a  train  affected 
bj  the  order. 

Later  in  the  afternoon  Stuart,  while  on  duty,  negligently  sent 
tbe  following  order  to  the  local  operator  at  Waterbury.  This  order 
was  also  entered  on  the  official  order  books. 

"No.  62. 

Davenport  and  Engr.  Eng.  110  Bz. 
4.54.        Sun  to  Brewster's  as  a  special.  No.  2, 
p.  )c        of  Dec  14th  is  discontinued. 

Davenport,  Darrigan,  4.55  p.  m. 

12.  E.  H.,    J.  C.  S." 

This  order  compelled  Darrigan's  train  to  run  over  the  tracks  oc- 
cupied by  the  construction  train,  and  conflicted  with  the  first 
mentioDea  order.  The  last  mentioned  order  was  obeyed,  and  Dar- 
ri^n's  train  while  moving  according  to  it  came  into  collision 
with  an  enjrine  and  tender  of  the  construction  train  while  moving 
ander  the  nrst  mentioned  order. 

Elliott  Holbrook  was  division  superintendent,  and  the  initials 
"£.  H."  were  to  indicate  that  the  orders  were  sent  in  accordance 
with  the  rule  before  mentioned,  and  to  put  the  stamp  of  authen- 
ticity upon  them,  and  to  secui*e  uniformitv  in  issuing  them,  and  to 
indicate  that  the  orders  were  sent  by  authority  of  uie  superinten- 
dent 

The  train-dispatchers  had  nothing  to  do  with  the  employment  or 
removal  of  the  engineers,  nor  any  further  control  than  as  is  herein 
indicated. 

Beasonable  care  had  been  exercised  in  the  selection  of  Stuart  as  a 
train-dispatcher,  and  with  this  exception  he  had  been  a  careful  and 
competent  dispatcher.  He  was  immediately  and  permanently  re- 
moved hy  Holbrook.  There  was  no  negligence  on  the  part  of 
Hyndman,  the  chief  train-dispatcher. 

The  rules  and  regulations  of  the  defendant  company  goveraing 
the  movements  of  trains  were  in  themselves  proper  and  sufficient 
rules,  and  if  complied  with,  no  collision  could  take  place. 

There  "wob  at  the  time  of  the  accident  no  oi*der  or  rule  requir- 
ing the  construction  train  to  protect  itself  bv  flags  against  all  spe- 
cial trains.     A  short  time  prior  thereto  sucii   construction  train 
ha^l  workc^d  under  such  orders. 
There  was  no  rule  requiring  the  train-dispatchers  to  use  a  train 
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sheet  to'  indicate  the  position  of  all  trains  to  the  eye,  although  such 
a  train  sheet  was  sometimes  used  by  the  train-dispatchers ;  no  train 
sheet  was  used  by  Stuart  at  the  time  in  question. 

There  was  no  negligence  on  the  part  of  any  of  the  train-men  on 
either  of  the  colliding  trains  which  contributed  to  the  accident. 

Amongthe  rules  of  the  company  which  had  been  placed  in  the 
hands  of  Darrigan^  one  is  as  follows :  ^'  The  regular  compensation 
of  employees  covers  all  risk  or  liability  to  accident." 

At  the  time  of  the  accident  the  speed  of  Darrigan's  train  was 
about  eighteen  miles  an  hour ;  he  was  running  a  ^^  consolidation 
engine." 

So  far  as  the  printed  rules  abd  regulations  of  the  company  did 
not  govern,  the  train-dispatcher  was  authorized  to  give  such  orders 
for  tlie  movement  and  protection  of  trains  as  he  saw  fit,  and  while 
so  acting  he  had  all  the  authority  of,  and  acted  in  the  stead  and 
place  of,  the  division  superintendent.  The  train-dispatcher  had 
no  power  greater  than  the  superintendent. 

The  two  ordere  set  forth  in  full  above  were  duly  received  by  and 
^ acted  upon  by  the  train-men  to  whom  they  were  sent. 

There  was  no  rule  of  the  company  requiring  a  regular  train  pre- 
ceding a  special  to  give  notice  by  carrymg  a  Sag,  indicating  that  a 
special  train  was  following.  A  regular  tmn  was  due  and  arrived 
at  Waterbury  from  the  west,  shortly  before  the  plaintiff's  train 
left.     This  train  preceded  the  construction  only  a  short  time. 

Upon  the  above  facts  the  defendant  claimed  that  there  was  no 
liability  on  its  part,  and  claimed  that  Dairigan  acting  as  such  engi- 
neer, and  Stuart  in  sending  the  order,  were  in  a  common  employ- 
ment, so  that  the  company  was  not  responsible  to  Darrigan  for  sudx 
negligence  of  Stuart.  !But  the  court  ruled  that  the  company  was 
liable  upon  the  facts  herein  set  forth,  and  that  Stuart  in  sending 
the  order  was  acting  in  the  place  and  stead  of  the  division  superin- 
tendent, and  was  performing  an  act  which  it  was  the  duty  of  the 
corporation  to  do  without  negligence. 

The  plaintifE  offered  the  testiniiony  of  several  physicianis,  some 
of  who  had  been  employed  by  the  defendant,  who  had  examined 
and  treated  the  plaintiff,  who  testified  to  his  exclamations  indicat- 
ing present  pain  while  his  injuries  were  undergoing  examination, 
when  he  had  nearly  made  up  his  mind  that  the  defendant  would 
not  make  any  substantial  recompense  for  his  injuries,  and,  if  his  in- 
juries were  of  a  permanent  and  disabling  character,  to  sue  the 
company,  he  called  upon  a  surgeon  in  Hartford  for  treatment,  and 
to  ascertain  whether  his  injuries  were  permanent.  This  surgeon 
examined  him,  and  was  called  as  a  witness,  and  testified  to  the 
nature,  extent,  and  character  of  his  injuries.  The  surgeon,  after 
making  such  examination  of  Darrigan,  requested  him  to  visit 
another  surgeon  and  get  his  opinion,  and  he  did  so.  The  last  men- 
tioned surgeon  made  an  examination  of  Darrigan's  injuries,  and 
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was  asked  to  state  the  result  of  that  examination.  In  so  doing, 
against  the  objection  of  the  defendant,  he  testified  to  actions 
and  words  of  Darrigan  while  so  being  examined,  indicating  pain 
and  snfiering.  The  defendant  objected  on  the  groand  that  the 
witness  was  not  consulted  by  Darrigan  for  treatment,  but  for  the 
purpose  of  being  at  some  time  used  as  a  witness.  The  testimony 
was  taken  subject  to  that  objection  until  counsel  could  produce  the 
case  of  Grand  Bapids  &  Indiana  E.  R.  Go.  v.  Huntley,  38 
Mich.  537,  and  afterwards  the  matter  was  held  for  consideration 
by  the  court.by  consent  of  counsel.  Afterwards  the  defence  called 
a  surgeon  who  had  examined  Darrigan,  and  there  was  no  material 
difference  in  the  testimony  of  tlie  witnesses  for  the  plaintiff  and 
defendant  as  to  the  extent  and  character  of  the  injury,  and  so  the 
court  did  not  find  it  necessary  to  make  any  ruling  as  to  the  admis- 
sibility of  this  testimony.  !but  the  court  was  of  opinion,  and  at 
the  request  of  the  plaintiff  states,  that  such  evidence  was  not  ren- 
dered inadmissible  because  the  statements  were  made  to  a  physician 
for  the  purpose  of  qualifying  him  to  testify  intelligently,  and  not 
for  the  purpose  of  treatment ;  that  the  true  ofiice  of  such  fact  was 
to  affect  the  weight  of  testimony  and  not  its  admissibility.  The 
defence  was  not  understood  to  waive  the  objection  to  such 
evidence. 

The  place  of  the  collision  was  about  four  miles  from  Waterbury, 
and  on  a  curve;  there  was  then  no  telegraph  station  between 
Waterbury  and  Southford,  a  distance  of  about  eleven  miles. 

Owing  to  the  large  amount  of  train  dispatching  it  was  not  prac- 
ticable &r  the  superintendent  to  perform  that  duty  personally,  and 
Holbrook  has  never,  on  the  western  divison,  performed  it  per- 
sonally. 

Upon  the  cross-examination  of  Holbrook,  who  had  testified  on 
the  airect  for  the  defence  as  an  expert  that  the  rules  of  the  com- 
panv  were  suitable  and  proper  and  that  no  improvement  could  be 
maae,  against  the  objection  of  the  defendant,  the  court  allowed 
him  to  be  asked  if  that  construction  train  had  not  been  run,  up  to  a 
time  immediately  preceding  the  day  of  the  accident,  under  rules 
requiring  it  to  protect  itself  against  all  trains  by  flags ;  and  another 
witness  was  asked,  against  the  objection  of  the  defendant,  wJiether 
such  a  rule  had  not  previously  been  worked  under  on  the  road. 
This  testimony  was  admitted  in  contradiction  of  the  testimony  of 
the  defendant,  to  Qualify  the  statements  of  the  experts  for  the  de- 
fendant, and  as  indicating  the  possibility  that  such  rules  which  ex- 
isted at  the  time  of  the  accident  were  not  suitable  and  proper  rules. 

The  construction  train  on  the  day  in  question  was  not  working 
near  a  station,  and  at  the  time  of  the  accident  was  on  its  way  to 
Waterbury. 

The  court  assessed  the  damages  at  two  thousand  dollars.  The 
defendants  appealed  to  this  court. 
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S.  K  Baldwin  and  jSI  D.  Itobbins  for  appellanta. 
(7.  S.  Briscoe  and  J.  P.  Andrews  for  appellee. 

Cabpknteb,  J. — On  December  14th,  1882,  there  were  two 
special  or  irregular  trains  going  in  opposite  directions  on  the  west- 
FAcn.  em  division  of  the  defendant's  single  track  railroad. 

These  trains  were  mn  as  directed  by  telegrams  from  the  train- 
dispatcher  in  the  division  superintendent's  ofSce  at  Hartford. 
The  train  going  east  was  a  construction  train.  About  twelve 
o'clock  it  was  at  Southford  station,  where  it  received  an  order  from 
the  train-dispatcher  to  ^'  run  to  Towantic  as  a  special  train  ahead 
of  No.  6,*  and  then  work  between  Towantic  and  Waterbury  as  a 
sjpecial  train  until  six  o'clock  p.m.,  and  protect  themselves  with 
flags  against  Goble  special  east  after  1:30  p.m."  The  above  order 
was  eiven  by  the  ciiief  train-dispatcher.  Soon  after  he  was  re- 
lieved in  the  regular  course  of  business  by  an  assistant  A  little 
before  five  o'clock  the  same  afternoon,  the  plaintifPs  ti-ain  going 
west  received  at  Waterbury  from  the  assistant  train- dispatcher  an 
order  to  mn  to  Brewster's  as  a  special.  In  obeying  this  order  the 
two  trains  collided  and  the  plamtifi  was  seriously  injured.  The 
court  below  rendered  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed. 

The  negli^nce  of  the  train-dispatc&er  is  admitted,  but  the 
defendant  claimed  that  such  negligence  was  the  negligence  of  a 
fellow -servant,  for  which  it  is  not  liable;  and  that  is  uie  first  ques- 
tion presented  for  onr  consideration. 

In  Wilson  v.  Willimantic  Linen  Co.,  60  Conn.  433,  this  court 
held  that  a  master  was  bound  to  provide  for  his  servant 
a  reasonably  safe  place  for  his  work  and  reasonably  safe 
,«,.-.  JStoow.  appliances.    An  application  of  that  principle  to  a  rail- 
TnsBKviKWB).   ,.Qjj  company  would  require  it  to  keep  its  road-bed, 
rolling  stock,  tools  and  implements  in  good  and  sate  condition,  to 
adopt  rules  and  regulations  adapted  to  its  business  so  as  to  guard 
against  accidents,  and  to  employ  skilful  and  competent  agents  and 
employees  in  every  department  of  its  service.    In  short,  all  em- 
ployers shall  be  vigilant  in  the  use  of  means  and  in  the  adoption 
of  measures  to  make  the  servants  in  their  employ  reasonably  safe. 
To  that  extent  the  master  assumes  the  risk.    On  the  other  hand 
the  servant  assumes  the  natural  and  ordinary  risks  incident  to  the 
business,  including  those  arising  from  the  negligence  of  his  fellow- 
servants. 

To  a  certain  extent  the  distinction  between  the  two  dasses  of 
risks  is  obvious,  and  in  most  cases  it  is  easy  to  determine  on  which 
side  of  the  dividing  line  the  case  falls;  but  along  the  line  on 
either  side  is  a  wide  margin  of  debatable  ground.  It  would  be 
idle  to  attempt  to  notice  any  considerable  number  of  the  many 
cases  that  have  been  decided  on  this  subject.    They  are  so  oonflict- 
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iDg  that  it  18  impossible  to  reconcile  them,  and  it  is  equally  im- 
possible to  extract  from  them  any  ^neral  rule  or  principfe  by 
which  fntore  cases,  or  any  considersible  portion  of  tnem,  may  fale 
determined.  Differing  views  are  entertained  by  different  courts 
in  similar  cases.  To  some  extent  each  case  is  determined  by  the 
pecnliar  circamstances  attending  it.  Kor  are  the  courts  uniform 
in  their  statement  of  the  principles  upon  which  the  master's  exemp- 
tion rests.  In  an  early  case  the  servants  are  represented  as  engaged 
in  a  joint  undertaking  in  which  no  one,  as  respects  the  others, 
represents  the  master,  and  in  which  each  in  his  separate  depart- 
ment does  represent  his  principal,  and  in  which  each  stipulates  for 
the  performance  of  his  sevenil  part.  Other  cases  place  it  upon 
the  ground  that  there  is  an  implied  contract  by  the  servant  to  as- 
same  the  risks  arising  from  the  negligence  of  his  fellow-servants ) 
and  others  still  rest  it  upon  grounds  of  public  policy.  On  what- 
ever ground  it  ia  placed  the  practical  difficulty  remains — who  are 
fellow-servants,  and  who  represent  the  company? 

In  Chicago,  Milwaukee  &  St.  Paul  B.  B.  Co.  v.  Boss,  112  U.  S. 
Beps.  377 ;  s.  c,  17  Am.  &  £ng.  B.  B.  Cas.  501,  the  supreme  court 
of  the  United  States,  by  a  divided  court,  held  that  company  was 
liable  to  an  engineer  for  the  negligence  of  the  conductor.    The 
coart  say :  ^^  There  is,  in  our  judgment,  a  clear  distinction  to  be 
made  in  their  relation  to  their  common  principal,  between  servants 
of  a  corporation  exercising  no  supervision  over  others  engaged 
with  them  in  the  same  employment,  and  agents  of  the  corporation 
clothed  with  the  control  and  management  of  a  distinct  department, 
in  which  their  duty  is  entirelv  that  of  direction  and  superintend- 
ence.    A  conductor,  having  the  entire  control  and  management  of 
a  railway  train,  occupies  a  very  different  position  from  the  brake- 
man,  the  porters,  and  other  subordinates  employed.    He  is,  in  fact, 
and  should  be  treated  as,  the  personal  representative  of  the  corpo- 
ration,  for  whose  negligence  it  is  responsible  to  subordinate  ser- 
vants.    This  view  of  his  relation  to  the  corporation  seems  to  us  a 
reasonable  and  just  one,  and  it  will  insure  more  care  in  the  selec- 
tion of  such  agents,  and  thus  ^ive  greater  security  to  the  servants 
engaged  under  him  in  an  employment  requiring  the  utmost  vi^- 
Lmce  on  their  part,  and  prompt  and  unhesitating  obedience  to  his 
orders.     The  rule  which  applies  to  such  agents  of  our  railway  cor- 
porations must  apply  to  all ;  and  many  corporations  operate  every 
div  sev^eral  trains  over  hundreds  of  miles  at  great  distances  apart, 
each  being  under  the  control  and  direction  of  a  conducter  specially 
appointed  for  its  management.    We  know  from  the  manner  in 
»rhieh  railways  are  operated  that,  subject  to  the  general  rules  and 
orders  of  the  directors  of  the  companies,  the  conductor  has  entire 
control  and  management  of  the  train  to  which  he  is  assigned.    He 
directa.  w^hen  it  shall  start,  at  what  speed  it  shall  run,  at  what 
stations  it  shall  stop,  and  for  what  length  of  time,  and  everything 
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eesential  to  its  snccessf  al  movements,  and  all  persons  employed  on 
it  are  subject  to  his  orders.  In  no  proper  sense  of  the  term  is  he 
a  fellow-servant  with  the  fireman,  tne  brakeman,  the  porters  and 
the  engineer.  The  latter  are  fellow-servants  in  the  running  of  the 
train  under  his  direction,  who,  as  to  them  and  the  train,  stands  in 
place  of  and  represents  the  corporation."  Then,  after  citing  sev- 
eral cases,  the  court  adds:  *'We  agree  with  them  in  holding— and 
the  present  case  requires  no  further  decision — that  the  conductor 
of  a  railway  train,  who  commands  its  movements,  directs  when  it 
shall  start,  at  what  stations  it  shall  stop,  at  what  speed  it  shall  mn, 
and  has  the  general  management  of  it,  and  control  over  the  per- 
sons employed  upon  it,  represents  the  company ;  and  thereiore 
that  for  injuries  resulting  from  his  negligent  acts,  the  company  is 
responsible."  We  do  not  make  these  quotations  as  necessarily  ex- 
pressing our  views  upon  a  case  like  that,  for  the  case  at  baa*  does 
not  call  for  it,  but  for  the  purpose  of  showing  the  position  of  tbt 
court. 

In  Sheehan  v.  New  York  Central  &  Hudson  River  R  R  Co^ 
91  New  York,  832 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Caa.  235,  the  facts 
were  these :  Train  337,  an  irregular  or  special  train  called  "Wild 
Cat,"  was  going  west  from  Auburn.    Train  50  was  a  regular  t»ia 
going  east  from  Cayuga.    The  latter  was  due  at  Cayuga  at  4:40 
P.M.,  and  would  ^o  east  at  4:45  by  schedule.     At  4:46  the  superin- 
tendent telegraphed  to  337,  "  Wild  Cat  to  Cayuga  regardless  of 
No.  50."    Jso  notice  was  given  to  No.  50,  and  no  rule  of  the  com- 
pany required  it,  but  the  superintendent  telegraphed  to  the  tele- 
graph operator  at  Cayuga  to  nold  No.  50  for  orders.     The  operate 
told  the  conductor  to  nold  No.  50  for  train  No.  61.    He  neither 
exhibited  nor  delivered  any  message ;  no  rule  of  the  company  re- 
quired him  to  do  either.    No.  61  came  in  soon  after  and  No.  50 
started  towards  Auburn.    In  a  few  moments  it  collided  with  No. 
337  and  the  plaintiff  was  injured.    The  court  say:  "It  was  not 
disputed  at  the  trial,  nor  is  it  upon  this  appeal,  that  the  dispatch- 
ing of  train  337  and  the  holding  of  train  50  were  within  the  prov- 
ince of  the  superintendent,  nor  that,  in  respect  thereto,  he  repre- 
sented the  defendant  in  its  corporate  capacity.    Clearly  he  held 
that  relation." 

The  defendant's  counsel,  in  commenting  upon  that  case,  suggest 
that  the  case  turned  upon  the  defective  nature  of  the  general  roles 
governing  the  movement  of  trains,  which  pennitted  the  telegraph- 
operator  to  deliver  a  train-order  verbally  to  the  conductor.  In  re- 
spect to  this  the  court  say :  "  The  peremptory  order  of  the  super- 
intendent to  go  forward  regardless  of  No.  50  was  an  assurance  that 
the  track  would  be  free  and  safe  for  the  journey,  and  reqmred  tiie 
defendant  to  take  reasonable  precautions  to  make  it  so.  The  ra\s^ 
of  the  company  did  not  require  the  telegraph-operator  to  submit  the 
message  received  by  him  to  the  conductor  or  engineer  of  traiu  50, 
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nor  a  commnnication  back  from  these  persons  that  they  had  re- 
ceived and  understood  the  order;  an  omission  of  either  circum- 
stance was  the  act  of  the  defendants,  and  in  the  absence  of  other 
precautions  might  properly  be  held  to  constitute  negligence."  It 
is  obvious  that  the  court  regarded  the  superintendent,  who  acted 
as  train-dispatcher,  as  the  representative  of  the.  corporation,  and 
that  his  negligence  was  the  negligence  of  the  defendant.  He 
failed  to  give  an  effective  order  to  hold  No.  50,  which  he  might 
and  should  have  done  regardless  of  rules.  In  that  he,  and  through 
him  the  company,  was  negligent.  And  none  the  less  so  that  the 
company  had  faild  to  establiBh  suitable  rules.  The  intimation 
of  tne  court  is  clear  that  the  company  was  responsible  on  both 
grounds. 

In  Chicago,  Burlington  &  Quincy  B.  B.  Co.  v.  McLallen,  84  111. 
109,  the  conductor  of  a  special  freight  train  received  an  order  from 
the  assistant  superintendent  directing  him  to  run  fifteen  minutes 
behind  the  time  of  a  regular  freight  train.     In  doing  so  he  came 
in  collision  with  a  regular  passenger  train  going  in  the  opposite 
direction.     The  conductor  was  killed.     No  notice  was  given  to  the 
passenger  train.     The  company  was  held  liable.     The  court  say : 
'^  As  between  the  conductor  and  company,  the  assistant  superintend- 
ent, to  whose  orders  the  trains  are  all  subject,  is  the  representative 
of  the  corporation.     His  orders  to  the  conductor  of  a  train  are  es- 
sentially tne  orders  of  the  employer.     This  rule  applies  as  well  to 
all  orders  issued  by  his  assistants  in  office  and  issued  in  his  name. 
These  orders  were  all  signed  in  the  name  of  Campbell,  the  assistant 
superintendent.    If  those  intrusted  by  him  with  the  management 
of  the  business  of  the  corporation,  by  orders  issued  in  his  name, 
neglect  to  issue  a  necessary  order,  that  is  his  neglect  and  the  negli- 
gence of  the  corporation." 

In  Xansas  in  a  similar  case  the  court  say:  ^^  And  those  higher 
ofiicers,  agents  or  servants  cannot,  with  any  degree  of  propriety,  be 
termed  fellow-servants  with  the  other  employees  who  do  not  pos- 
sess any  such  extensive  powers,  and  who  have  no  choice  but  to  obey 
snch  superior  officers,  agents  or  servants.  Such  higher  officers, 
agents  or  servants  must  be  deemed  in  all  cases,  when  they  act  with- 
in the  scope  of  their  authority,  to  act  for  their  principal,  and,  in 
fact,  to  be  the  principal." 

It  is  conceded  by  the  defendant's  counsel  that  in  Ohio,  Illinois, 
Tennessee  and  Kentucky,  the  law  is  substantially  as  indicated  by 
the  aathorities  above  referred  to. 

On  the  other  hand  it  must  be  conceded  that  the  cases  above 
named  and  others  of  like  import  are  a  departure  from  the  general 
current  of  authorities  elsewhere.  A  conductor  and  brakeman  have 
Yteen  held  to  be  fellow-servants  in  Indiana  and  Michigan.  Thayer 
V.  St.  Lonis,  etc,  B.  B.  Co.,  22  Ind.  26 ;  Smith  v.  Flint,  etc.,  K. 
R.  Co«9  ^  Mich.  258.   So  also  an  overseer  and  a  laborer  under  his 
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charge.    Brown  v.  Winona  &  St  Peter  B.  B.  Co.,  27  Minn.  168. 
And  a  foreman  and  workman  nnder  him.    KeyBtone  Bridge  Go.  v. 
Newbnnr,  96  Penn.  St.  246 ;  Danbert  v.  PicKet,  4  MisBO.  App. 
591;    Bfoth  v.  Peters,  55  Wis.  405;  Peterson  v.  Whitebreast 
Coal  &  Mining  Co.,   50  Iowa,   674.      In  Massachusetts  tbej 
have  pretty  rigidly  adhered  to  the  doctrine  of  the  leading  caae  of 
Farwell  v.  Boston  &  Worcester  R.  R.  Co.,  4  Met.  49.   In  one  case 
there  was  an  apparent  weakening.    Ford  v.  Fitchbnrg  B.  R  Co., 
110  Mass.  260.    But  the  court  soon  took  pains  to  prevent  that  ease 
from  being  regarded  as  a  departure  from  the  general  rale.  Holden 
V.  Fitchburg  R.  R.  Co.,  129  Mass.  268 ;  s.  c,  2  Am.  &  Eng.  RB. 
Cas.  94.      In  that  case  Gray,  C.  J.,  says :   ^^  If  a  master  nses 
reasonable  care  in  employing  suitable  servants,  in  supplying  and 
keeping  in  repair  suitable  structures  and  engines,  and  in  giviog 
proper  directions  and  taking  due  precautions  as  to  their  use,  he  ift 
not  responsible  to  ona  servant  for  the  negligence  of  another  in  the 
management  and  use  of  such  structures  and  engines  in  carrying  on 
the  master's  work."     In  another  place  he  adds :  ^^  And  it  makes 
no  difference  that  the  servant  whose  negligence  causes  the  injoiy 
is  a  submanager  or  foreman  of  higher  grade  or  greater  authori^ 
than  the  plaintiff." 

In  FelUiam  v.  England,  L.  R.,  2  Q.  B.  88,  it  is  said  that  the  rule 
of  exemption  is  not  altered  by  the  fact  that  the  servant  guilty  of 
negligence  is  a  servant  of  superior  authority  whose  lawful  duec- 
tions  the  other  is  bound  to  obey.  In  Wilson  v.  Merry,  L.  R,  1 
H.  L.,  Scotch  Appeals,  826,  the  Lord  Chancellor  says:  ^Bnt 
what  liie  master  is,  in  my  opinion,  bound  to  his  servant  to  do,  in 
the  event  of  his  not  personally  superintending  and  directing  the 
work,  is  to  select  proper  and  competent  persons  to  do  bo,  and  to 
furnish  them  with  adequate  matenals  and  resources  for  the  work. 
When  he  has  done  this  he  has,  in  my  opinion,  done  all  that  he  is 
bound  to  do." 

It  seems  to  us  that  the  rule  prevailing  in  Massachnsetta,  and 
which  did  prevail  in  England  previous  to  the  passage  of  the  "Em- 
ployers' Liability  Act,"  hereinafter  referred  to,  unduly  enlarges  the 
exemption  and  confines  the  liability  of  employers  within  too  nar- 
row limits.  If  such  a  rule  had  been  followed  in  Wilson  v.  WUli- 
mantic  Linen  Co.,  before  referred  to,  the  decision  must  have  heen 
otherwise.  The  rule  we  think  does  not  suflSciently  recognize  the 
distinction  between  agents,  managers,  and  even  superintendents,  on 
the  one  hand,  and  mere  servants  and  common  laborers  on  the  other ; 
between  duties  which  the  master  is  required  to  perform  and  work 
which  is  ordinarily  performed  by^employees.  It  makes  Uttle  al- 
lowance  for  emergencies,  and  does  not  sufficiently  regard  the  ob- 
vious fact  that  cases  are  constantly  arising,  especially  la  the  opent- 
tion  of  railroads,  which  no  general  rule  can  provide  for,  in  mich 
the  master  must  be  regarded  as  constructively  present,  and  in  whidi 


FXLLOW-SBRVANTS — TBAIK-BISPATGHBB  AND  BNQINBBB.  449 

some  ODe  must  be  invested  with  a  discretion  nnd  a  right  to  speaiw 
and  oommand  in  bis  name  and  by  his  authority.  Sncn  a  right  car- 
ries with  it  the  corresponding  duty  of  obedience — some  one  must 
hear  and  obey.  To  make  no  discrimination,  but  in  all  cases  ta 
place  those  who  are  invested  with  authority  to  direct  and  control 
0(1  the  same  footing  with  those  whose  duty  it  is  merely  to  perf oiin 
as  directed  without  discretion  and  without  responsibility,  seems  to 
us  nowise  and  impolitic.  « 

The  duties  of  a  master  in  most  cases  ai'e  easily  distinguished  from 
those  of  an  employee.    The  proprietor  of  a  cotton  mill  is  bound  to 
have  a  safe  building,  a  safe  dam  or  engine,  and  safe  machinery ; 
and  he  is  bound  to  keep  them  so.     To  do  that  he  must  employ 
siiiled  mechanics,  who  perform  his  duties.     Their  negligence  is 
his  negligence.     The  English  rule  says  that  he  has  done  his  whole 
doty  when  he  has  employed  skilful,  careful  men  to  do  this  work. 
We  think  that  a  more  salutary  rule  would  be  to  require  him  to  see 
tiiat  the  work  is  actually  done  with  care  and  skill  ;*  to  require  him 
to  inspect  the  work  personally  if  competent,  and  if  not,  to  employ 
others  who  are,  and  who  will  exercise  more  than  ordinary  care,  so 
as  to  make  it  reasonably  certain  that  the  operatives  will  be  sur- 
rounded by  safe  machinery  and  appliances.     The  liability  of  the 
m;ister  for  the  negligence  of  such  agents  is  a  surer  guarantee  of 
i>afety  tlian  immunity. 

Th^  diligence  required  will  be  the  greater  as  the  danger  and 

liizards  increase.     Tlie  operation  of  a  railroad  requires  a  greater 

decree  of  care  than  the  operation  of  a  cotton  mill.     It  is  the  duty 

of  a  railroad  corporation  to  prepare  a  time-table  and  adjust  the 

running  of  its  trains  so  as  to  avoia  collisions.     It  must  j^njoatcm     a 

also  devise  some  suitable  and  safe  method  by  which  to  »'^"»™AiBi. 

run  special  and  irregular  trains,  and  regular  trains  when  off  their 

/eorular  time.   That  cannot  be  done  by  general  rules.    Emergencies 

will  arise  which  no  system  of  rules  can  anticipate  and  provide  for, 

in  which  the  company  must  act,  and  act  promptly  and  efiSciently. 

In  this  case  the  scheme  devised  was  to  have  these  trains  controlled 

i'V  one  who  knew  the  position  and  movement  of  every  train  on  the 

ruad  liable  to  be  affected  by  them — a  train-dispatcher,  acting  in  the 

name  and  by  the  authority  of  the  superintendent.    Is  there  not  a 

wide  and  manifest  difference  betweeen  the  duty  of  such  an  agent 

and  the  doty  of  a  locomotive  engineer?    The  duty  of  the  former 

l)ertains   to   management  and   direction,   that  of    the    latter    to 

vlMxiience.    It  is  immaterial  that  these  men  are  hired  and  paid  by 

i  eommon  employer,  and  that  their  employment  is  designed  to  ac- 

:*^niplisb  one  common  result.    That  argument,  if  pressed  to  its 

•^ical   conclusion,  would   obliterate  all  distinctions  among  those 

Zigai^ed    in  railroad   business,  from  the  president  down  to  the 

ainbleet  servant,  and  would  practically  exempt  the  company  from 

A  duty  and  all  liability  to  those  in  its  service. 

28  A.  A  £.  R.  Cas.^29 
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A  reference  to  the  rules  of  tlie  company  in  connection  with  the 
facts  will  serve  to  show  that  the  views  above  expressed  are  appli- 
cable to  this  case.  Here  were  two  irregular  trains  to  be  moved  in 
opposite  directions  on  a  single  track  railroad  so  as  to  pass  eacln 
other.  It  was  necessary  that  their  movements  should  be  directed 
by  instructions  emanating  from  some  one  intelligent  source.  Tk 
rules  of  the  company  provide  for  moving  trains  by  special  ordera. 

One  rule  is,  ''  All  orders  shall  be  given  by  a  superintendent,  or 
by  a  dispatcher  appointed  for  that  purpose,  under  directioDS  of  a 
superintendent ;  no  other  person  will  be  allowed  to  give  them." 
Another  rule  is,  "Division  superintendents  are  supreme  on  Aeir 
respective  divisions,  and  are  responsible  only  to  tlie  management 
for  such  orders  as  they  may  give."  The  following  is  from  tne&vA- 
ing  of  the  court :  "  So  far  as  the  printed  rules  and  regulations  of 
the  company  did  not  govern,  the  train-dispatcher  was  authorized  to 
give  such  orders  for  the  movement  and  protection  of  trains  as  he 
saw  fit,  and  while  so  acting  he  had  all  the  authority  of,  and  acted 
in  the  stead  and  place  of,  the  division  superintendent." 

The  train-dispatcher  then,  in  respect  to  the  matter  of  moving 
these  trains,  was  supi-eme.     The  whole  power  of  the  corporation 
whose  duty  it  was  to  move  tiiem  safely,  was  del^^ated 
DUTY  or  THAiM-  to  hmi.     He  was  the  aficent  throu£:n  whom  the  eorpo- 
ration  attempted  to  perform  its  duty.     He  acted  lu  lU 
name,  by  its  authority,  and  in  its  stead.     The  engineer  wa^ bound 
to  obey  his  order.    "Disobedience  or  deviation  would  have  been 
subvereive  of  order  and  discipline,  destructive  in  its  consequences, 
and  just  cause  for  iYnmediate  dismissal.     He  received  an  order  to 
go  west  from  Waterbury  on  a  single  track  road   at  a  time  when 
another  train  was  approaching  Waterbury  from  the  west.    Tue 
order  was  imperative  and  it  required  of  him  implicit  obedience. 
He  obeyed.     He  did  not  then  know  the  consequence  but  the 
company  did  or  should  have  known.     He  conformed  to  the  order 
as  he  was  bound  to ;  and  while  so  conforming,  and   as  the  direct 
consequence   thereof,  he  was  injured.     Reason,   justice  and  law 
require  that  the  company  should  be  held  responsible. 

Another  rule  provides  that  "in  emergencies  each  employee 
must  promptly  obey  the  orders  of  any  superior  officer.''  l>y  iha* 
rule  the  company  made  the  order  of  that  officer,  M^lioever  he  may 
be,  and  of  whatever  grade  he  may  be,  its  own.  If  the  order  is  an 
improper  one,  and,  in  executing  it,  another  employee  is  injured, 
the  company  should  be  responsible.  In  such  a  case  the  grade  of 
service  becomes  and  is  material. 

That  rule  too  in  its  spirit  had  an  application  to  the  case.  There 
was  something  in  the  nature  of  an  emergency-  There  was  r- 
room  for  divided  counsels;  there  must  be  unity  of  purpose  an<i 
one  mind  must  control.  That  power  and  duty  devolved  upon  the 
train-dispatcher. 
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It  is  wortlij  of  notice  that  the  principles  which  we  think  should 
govern  this  case  have  been  embodied  in  an  act  of  Parliament  and 
are  now  the  law  of  England.  The  decisions  of  her  "emplotbimlij 
courts  on  this  question  have  been  overruled  by  statute.  suSILzbd.^ 
In  1880  the  "  Employers'  Liability  Act "  was  passed,  the  first 
section  of  which  is  as  follows : 

^^When,  after  the  commencement  of  this  act,  personal  injury  is 
cansed  to  a  workman — (1)  by  reason  of  any  defect  in  the  condition 
of  the  ways,  works,  machinery  or  plant  connected  with  or  used  in 
the  business  of  the  employer ;  or  (2)  by  reason  of  the  negligence 
of  any  person  in  the  service  of  the  employer  who  has  any  superin- 
tendence intrusted  to  him,  whilst  in  the  service  of  such  superin- 
tendence ;  or  (8)  by  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  to  whose  orders  or  directions  the  workman 
at  the  time  of  the  injury  was  bound  to  conform,  and  did  conform, 
when  such  injury  resulted  from  his  having  so  conformed ;  or  (4)  by 
reason  of  the  act*  or  omission  of  any  person  in  the  service  of  the 
employer,  done  or  made  in  obedience  to  the  rules  or  by-laws  of 
the  employer ;  or  (5)  by  reason  of  the  negligence  of  any  pereon  in 
the  service  of  the  employer  who  has  the  charge  or  control  of  any 
signal  points,  locomotive  engine,  or  train  upon  a  railway ; — the 
workman,  or,  in  case  the  injury  results  in  death,  the  legal  personal 
representative  of  the  workman,  and  any  person  entitled  in  case  of 
death,*shall  have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had  not  been  a  workman 
of  nor  in  the  service  of  the  employer  nor  engaged  in  his  work." 
The  act  limits  the  amount  to  be  recovered  in  certain  cases ;  and 
will  cease  to  be  opemtive  at  the  end  of  seven  years  unless  re- 
enacted. 

Among  the  rules  of  the  company  which  had  been  placed  in  the 
plaintiffs  hands  is  the  following:   "The  regular  compensation  of 
employees  covers  all  risk  or  liability  to  accident."     The  record 
does  not  show  that  the  defendant  claimed  in  the  court  below  that 
tliis  nvas  equivalent  to  a  contract  exempting  it  from  liability  for 
its  own  negligence ;  nor  do  the  reasons  of  appeal  present  any  such 
question,     when  such  a  question  is  presented  we  may  be  called 
upon  to  consider  whether  public  policy  will  permit  a  railroad  com- 
pany to  make  such  a  contract  witn  its  employees. 

The  plaintiff  offered  a  surgeon  as  an  expert.  The  witness  had 
[yxamined  the  plaintiff^s  injuries,  and  was  asked  to  evidwcck-ao- 
state  the  result  of  his  examination.  In  doing  so,  52Sb  as  nS? 
i:rainst  the  objection  of  the  defendant,  he  testified  to  ^™®  '^"• 
/•tious  and  words  of  the  plaintiff,  while  being  so  examined,  indi- 
ating^  pain  and  suffering.  The  defendant  objected,  on  the  ground 
iiat  the  witness  was  not  consulted  by  the  plaintiff  for  treatment 
nt  for  the  purpose  of  being  at  some  time  used  as  a  witness, 
'ills   evidence  was  taken  subject  to  the  objection,  but  the  court 
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subeeqnentlj  made  no  mling  on  the  subject.  We  think  the 
evidence  was  clearly  inadmissible.  Pierce  on  Bailroada.  298; 
Grand  Bapids  and  Ind.  B.  B.  Co.  v.  Huntley,  38  Mich.  537.  If 
otherwise  easy  facilities  would  be  furnished  for  parties  to  introdooe 
in  evidence  their  own  declarations,  made  out  of  court,  not  under 
oath,  and  when  the  temptation  to  exaggerate,  and  even  to  uttn 
untruths,  would  be  pretty  strong.  Ordinarily  when  a  patient  con- 
sults a  physician  with  a  view  to  treatment  he  will  state  the  facts 
as  they  are ;  but,  unfortunately,  when  a  party  consults  a  pbvsician 
preparatory  to  the  trial  of  his  case  simply,  his  statements  are  not 
always  reliable.  But  it  does  not  necessarily  follow  that  the  de- 
fendant is  entitled  to  a  new  trial.  The  statute  (Session  Laws  of 
1882,  p.  146)  requires  the  court,  if  it  finds  errors  in  the  rulings  ot 
decisions  of  the  court  below,  to  reverse  the  judgment  or  order  a 
new  trial,  unless  such  errors  are  immaterial  or  such  as  have  not 
injuriously  affected  the  appellant 

The  extent  of  the  injury,  although  material  in  its  bearing  npon 
the  amount  of  damages,  was  not  a  point  seriously  controverted. 
The  main   contention   seems  to  have  been  on  the  question  of 
liability.     In  respect  to  this  evidence  the  court  finds  that  ''after- 
wards the  defence  called  a  surgeon  who  had  examined  Darrigan. 
and  there  was  no  material  difference  in  the  testimony  of  the 
witnesses  for  the  plaintiff  and  the  defendant  as  to  the  extent  and 
character  of  the  injury."     The  evidence  objected  to  a^eein^  sub- 
stantially with  that  onered  by  the  defendant,  it  is  evident  that  it 
did  not  inflnence  the  judgment.     We  think  that  the  exception  in 
the  statute  was  designed  to  apply  to  a  case  like  this,  and  that  for 
such  an  error  under  such  circumstances  we  ought  not  to  order  a 
new  trial. 

The  division  superintendent  was  placed  upon  the  stand  as  an 
expert  by  the  defendant,  and  he  testified  that  the  rules  of  the 
company  were  suitable  and  proper  rules  and  that  they  could  not 
be  improved.'  On  the  cross-examination  he  was  asked,  against  tliO 
objection  of  the  defendant,  if  that  construction  train  had  not  been 
run  up  to  a  time  immediately  preceding  the  day  of  the  accider^tl 
under  rules  requiring  it  to  protect  itself  against  all  trains  by  ^gsj 
The  view  we  have  taken  oi  this  case  renders  this  question  uuin> 

Eortant.     We  are  inclined  to  think,  however,  that  the  qnesto 
ad  a  general  bearing  upon  the  subject  of  the  direct  testimonv  r 
the  witness  and  that  there  was  no  error  in  allowing  tlie  quest 
to  be  put.     But  if  otherwise  the  defendant  was  not  harmed  bv  i:j 
because  the  court  found  that  "  the  rules  and  regulations  of 
defendant  company  governing  the  movements  of   trains  wen* 
themselves  proper  and  sufficient  rules,  and  if  complied  with  l 
collision  could  take  place." 

For  these  reasons  we  do  not  order  a  new  trial. 
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The  other  Jndges  concurred,  except  Gbakgeb,  J.,  who 
dissented. 

Train-Ditpateher  Fellow-Servant  with  Train  Men.— See  Robertson  e. 
Tene  Haute,  etc.,  R.  R.  Co.,  8  Am.  A  Bng.  R.  R.  Cae.  176;  Chicago,  etc., 
R  B  Co.  «.  Doyle,  8  lb.  171;  Bleasuig  «.  St.Loui8,  etc.,  R  R.  Co.,  15 
lb. 


Phillips 

V. 
CmCAGO,  MlLWAUKBB  AND  St.  PaUL  R.  B.  Co. 

« 

(Advance  Oaae,  Witeofmn.    Deember  1,  1885.) 

Lettera  of  adminiatration  are  admissible  to  prove  appointment  of  adminis- 
trator. 

Endeoce  of  negligence  at  collision  held  properly  submitted  to  jury,  and 
judgment  for  plaintiff  affirmed. 

General  manager,  train-dispatcher,  and  brakeman  held  not  co-senrants. 

Employees  of  lessee  company  are  not  co-servants  of  employees  of  lessor 
company,  although  subject  to  the  orders  of  the  latter  while  running  on  the 
leaaor  company's  road. 

Appeal  from  circuit  court,  Fond  dn  Lac  county. 

By  agreement  the  trains  of  the  Wisconsin  Central  B.  B.  Co.  had 
the  privilege  of  running  upon  and  over  the  defendant's  line  of 
road  between  Milwaukee  and  Schwartzburg,  a  distance  of  about 
nine  miles.  Such  trains  were  to  run  "  on  such  times,  running  or- 
ders, and  regulations  as  might  from  time  to  time  be  fixed  and  pre- 
scribed "  by  the  general  manager  of  the  defendant,  and  be  under 
tne  exclusive  jurisdiction  and  control  of  the  defendant.  West 
.VCilwankee  station  is  on  that  line,  and  two  miles  west  from  Mil- 
vankee  depot.  Summit  Side  Track  is  on  that  line,  and  two  miles 
rest  of  that,  or  four  miles  out  from  Milwaukee  depot;  and 
^fijwrartzburg  is  about  five  miles  west  from  Summit  Side  Track. 
woing  west  from  West  Milwaukee  to  Summit  Side  Track  there  is 
he^vy  up-grade.  On  the  morning  of  Febniary  28,  1882,  the  de- 
^ndant'B  regular  freight  train,  No.  11,  started  from  Milwaukee 
^pot  on  the  refiiilar  time,  5:45  a.  h.,  and  reached  West  Milwau- 
^  on  the  regular  time  at  6  a.  h.  ;  but  in  going  from  there  to 
injmit  Side  Track  it  was  obliged  to  cut  the  train  in  two  and 
r>unt  the  grade  by  taking  a  part  of  the  train  at  a  time.  The  de- 
ridant's  regular  mixed  train  No.  3  started  from  Milwaukee  depot 
th&  regular  time,  6:45  a.  m.,  and  reached  West  Milwaukee  on  the 
rular  time  at  7  a.  m.  ;  but  on  approaching  No.  11  on  the  track  it 
je  fii/rn^Il^^  ^y  ^^^  latter  and  its  engine  assisted  that  train  up  the 
^e  azi<l  then  took  its  own  train  up  to  Summit  Side  Track,  so  that 
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befoi*e,  and  at,  7:32  a.  m.  No.  11  was  on  the  main  track  at  Summit 
Side  Track ;  and  at  the  same  time  No.  3  was  on  the  side  track  at 
Sammit  Side  Track.  On  that  same  morning  the  condnctor  and 
engineer  of  the  Wisconsin  Central  freight  train  in  question  re- 
ceived orders  from  the  defendant's  train-dispatcher  to  leave  Mil- 
waukee with  that  freight  train  at  or  after  7  a.  m.,  ^'and  mn  wild 
from  Milwaukee  to  Scnwartzbnrg,  keeping  clear  of  regnlar  trains." 
In  obedience  to  such  orders  the  Central  train  in  question  left  Mil- 
waukee at  7  A.  M.  and  reached  West  Milwaukee  at  7:15  a.  m.,  when 
it  stopped  to  take  orders  and  registered,  and  then  started  on 
towards  Summit  Side  Track  at  7:16  a.  m.,  and  i-eached  the  latter 
place  at  7:32  a.  m.  The  morning  was  cold,  and  so  foggy  that  the 
engineer  of  tliat  train  could  not  see  more  than  10  or  15  feet  ahead 
of  his  engine.  At  that  point  theCenti*al  train  ran  into  the  rear  end 
of  No.  11  thereupon  the  main  track.  When  the  collision  occarred 
Richard  McBride,  the  head  brakeinan  on  the  Central  train,  was 
standing  in  the  gangway  between  the  tender  and  engine,  and  ^aa 
killed  by  the  collision.  None  of  the  Central  cars  were  thrown  from 
the  track.  The  plaintiff  brings  this  action  to  recover  damages  by  rea- 
son of  the  intestate's  death.  On  the  trial  there  was  a  verdict  for  the 
plaintiff,  and  from  the  judgment  entered  thereon  the  defendant 
brings  this  appeal. 

Oahe  Bouck  for  respondent,  Tyler  ^).  Phillips,  AdmV,  etc 
John  W,  Gary  and  Burton  Hcmson  for  appellant,  Chicago,  M- 
&  St.  P.  R.  R.  Co. 

Cassodat,  J. — ^The  action  could  only  •be  brought  by  and  in  the 
j^^^^^^  name  of  the  personal  representative  of  the  deceased. 
MonmATioH      Section  4256.    The  answer  denied  the  appointment  of 

the  plaintiff  as  administrator.  There  was  no  eirur  in 
admitting  in  evidence  the  lettere  of  administration  issued  to  the 
plaintiff.  There  was  no  error  in  allowing  the  plaintiff  to  prove  the 
exact  condition  of  things  at  Summit  Side  Track ;  that  there  wa& 
no  depot,  no  depot  grounds,  nor  any  person  stationed  there ;  that 
there  was  only  tne  main  track,  the  side  track,  and  switches  at  each 
end.     The  time-table  in  evidence  showed  it  to  be  a  '^  signal  station." 

These  facts  were  undisputed,  and  the  error  assigned  be- 
BjaDwcB  coH.  cause  the  court  repeated  them  to  the  jury  is  without 
MKOLiouicB.       foundation.     The  addition  of  the  remark  that  "  the  onh 

pereon  who  could  give  signals  at  that  point  would  be  roo*: 
connected  with  trains  stopping  at  that  point "  was  an  inevitable  con- 
clusion from  the  uncontroverted  facts,  and  hence  was  no  error 
Upon  the  evidence  stated,  who  else  would  be  there  to  give  socIj 
signals  ?  In  the  absence  of  all  trains  at  Summit  Side  Track,  theri' 
would  necessarily  be  an  absence  of  all  signals  at  thatplace  unles- 
given  by  persons  not  connected  with  either  company.  This  being  a-. 
the  absence  of  any  signal  at  that  place,  especially  on  a  morning 
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like  the  one  in  question,  wonld  natnmlly  induce  the  inference  that 
no  train  was  there.  There  would  be  no  propriety  in  calling 
it  a  "  signal  station,"  if  every  train  was  required  to  stop  there  in  the 
absence  of  any  signal.  The  question  whether  the  conductor,  engineer, 
or  servants  on  board  the  Wisconsin  Central  train  were  negligent 
in  running  or  managing  that  train,  under  the  facts  and  circum- 
stances disclosed  in  the  evidence,  was  submitted  to  the  jury,  with 
direction  to  find  for  the  defendant  if  any  of  them  were  negligent. 
The  verdict  for  the  plaintiff  was  a  finding  that  none  of  them  were 
negligent.  Exception  is  taken  because  the  court  instructed  the  juiy 
in  effect  that  '^  while  the  servants  in  charge  of  the  Central  train  .  .  . 
were  running  at  that  time  under  special  orders,  yet  the  servants  on 
that  train  were  bound  to  observe  tne  rules  of  the  defendant  ...  so 
far  as  they  did  not  conflict  with  the  special  orders  which  they 
had"  received. 

The  "special  orders"  were  to  "run  wild  from  Milwaukee  to 
Schwartzburg,  keeping  clear  of  regular  trains."  Of  course  a  wild 
train  under  special  orders  was  bound  to  obey  such  orders.  The 
very  object  of  giving  special  orders  may  be  to  relieve  those  in 
charge  of  a  particular  train  from  being  governed  by  one  or  more  of 
the  geneml  rules.  The  "  movement  of  trains  by  telegraph  "  neces- 
sitates special  orders  by  telegraph.  The  eight  printed  rules  under 
that  head  all  relate  to  such  special  ordera.  Thus,  "  When  a  train 
has  ordera  to  run  regardless  of  a  specified  train,  it  gives  the  train 
under  such  orders  no  right  over  another  train."  So,  "  No  train 
shall  assume  the  rights  or  take  the  time  of  any  other  train  without 
special  orders."  That  is  to  say,  as  the  court  in  this  case,  in  effect, 
did  say,  a  train  under  special  orders  is  bound  to  observe  the  gen- 
eral rules,  except  in  so  far  as  they  conflict  with  such  special  orders. 
The  instruction  referred  to  was  not  misleading.  For  the  same  rea- 
sons, it  was  not  error  to  instruct  the  jury,  in  effect,  that  "  it  was 
the  duty  of  the  engineer  and  conductor  .  .  ."  of  the  Central  train 
"  to  be  on  the  lookout  for  signals"  on  approaching  Summit  Side 
Track,  "  so  that  they  might  avoid  a  collision  at  that  place  if  there 
was  a  train  upon  the  track."  For  the  same  reasons,  it  was  not 
error  to  instruct  the  jury,  in  effect,  that  "  it  was  the  duty  of  the 
men  in  charge  of  the  .  .  .  Central  train  to  observe  the  rules  of 
the  defendant,  .  .  .  and  ...  to  look  out  for  regular  trains  which 
might  be  upon  the  road."  Such,  in  effect,  were  the  special  orders 
in  question. 

But  what  is  to  be  deemed  a  "  regular  train  ?"  Freight  train  No. 
11  was  due  at  Schwartzburg  half  an  hour  before  the  Central  train 
left  Milwaukee,  and  three  quarters  of  an  hour  before  it  left  West 
Milwaukee  ;  and  yet  no  reference  was  made  in  the  special  orders 
to  the  fact  of  that  train  being  behind  time ;  but,  on  the  contrary, 
the  orders  were  to  run  wild  to  Schwartzburg,  which  indicated  that 
the  road  was  clear  to  that  point  so  far  as  No.  11  was  concerned. 
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Was  that  to  be  regarded  as  a  regular  train  after  it  ceased  to  mn  on 
r^^nlar  time  t  When  struck,  it  was  an  hour  and  17  minutes  be- 
hind time.  Should  not  tlie  men  in  charge  of  the  Central  train  have 
been  notified  of  the  fact  that  No.  11  was  behind  timet  Trne, 
mixed  train  Ko.  3  was  not  due  at  Schwartzburg  until  four  minnteB 
after  Central  train  had  left  West  Milwaukee,  but  had  it  been  on 
time  it  would  then  have  been  some  three  miles  west  of  Sammii 
Side  Track.  Its  time  was  faster  than  No.  ll's,  and  faster  than  the 
speed  of  the  Central  train.  But  still  it  was  liable  to  get  behind 
time,  and  there  had  been  no  opportunity  for  notifying  the  men  m 
charge  of  the  Central  train  that  it  was  behind  time  at  Schwartz- 
burg, and  so  they  were  bound  to  be  on  the  lookout  for  .signak 
from  that  train,  as  the  jury  were  instructed  by  the  court. 

The  engineer  of  the  Central  train  testified,  in  effect,  that  he 
went  from  West  Milwaukee  up  to  the  Summit,  using  the  cau- 
tion of  whistling  around  every  curve  as  well  as  crossing ;  that  in 
coming  to  the  Snmmit  he  had  aU  but  shut  off  his  engme,  and  as 
the  fog  was  so  dense,  he  had  his  head  out  of  the  window,  and  kept 
his  eye  peeled  fo]:  anything  that  might  happen  ;  that  he  saw  a  dark 
object,  as  it  was,  in  the  fog,  and  sang  out,  ^^  Jump,  for  Christ'6 
sake  I"  but  almost  as  soon  as  he  got  the  wordb  out  tne  collision  oc- 
curred ;  that  when  he  saw  the  dark  spot,  he  reversed  the  engine, 
plugged  her,  and  squealed  for  brakes,  and  that  there  was  no  pom- 
ble  way  of  stopping  the  train  sooner  than  he  did  ;  that  there  "v^ 
no  signal,  warning,  guard,  or  anything ;  that  when  he  first  saw  the 
end  of  the  train  anead  of  him,  he  had  passed  the  first  switch  about 
100  or  120  feet,  and  No.  11  was  backing  towards  him.  Whether 
they  wei*e  bound  to  exercise  still  greater  care,  or  perform  a  still 
more  stringent  duty,  is  anothen  question. 

It  is  urged  that  tne  undisputed  evidence  shows  that  the  men  in 
chacrge  of  the  Central  train  violated  the  printed  rules  in  running 
into  Summit  Side  Track  at  the  rate  of  speed  they  did.  The  rules 
relied  upon  by  the  defendant  provided,  m  effect,  that  "  trains  will 
start  from  Milwaukee  ...  on  their  card  time."  Under  this,  the 
men  in  charge  of  the  Central  train  were  bound  to  assume  that  ISo. 
11  and  No.  3  would  leave  for  Milwaukee  "on  their  card  time." 
Again,  "  Care  must  be  used  in  coming  into  all  stations.  Always 
approach  a  station  on  the  supposition  that  a  ti*ain  is  to  be  met  tliere 
and  is  standing  upon  the  main  track."  But  the  special  orders  were 
to  run  wild  except  as  to  regular  trains,  and  no  such  train  was  due 
at  that  place  at  that  time.  So  the  last  clause  of  the  rule  quoted  is 
in  conflict  with  the  special  orders  given,  and  hence  was  to  be  dis- 
regarded by  the  men  to  whom  they  were  given.  Besides,  tliat 
clause  of  the  rule  only  contemplated  the  meeting  of  trains  at 
stations ;  that  is,  trains  approaching  each  other  from  opposite  direc- 
tions,  and  not  trains  following  each  other  in  the  same  direction. 
Those  seem  to  be  provided  for  by  other  rules.     The  rules  provided 
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that  ^  freight  trains  shall  not  exceed  ten  miles  au  hour  passing 
stations."  This  indicates  the  speed  at  which  a  freight  train  is  per- 
mitted to  pass  a  station  at  which  it  is  not  required  to  stop.  Evi- 
dentlj  the  Central  train  did  not  exceed  the  speed  indicated.  At 
least  there  was  evidence  authorizing  the  jnry  to  iind  that  it  did 
not.  It  was  16  minutes  running  from  West  Milwaukee  to  Summit 
Side  Track,  a  distance  of  only  two  miles.  This  indicates  that  the 
average  of  the  run  was  a  mile  in  eight  minutes,  or  seven  and  a 
half  miles  per  hour. 

The  rules  further  provided  that  ^^  conductors  and  brakemen  of 
freight  trains  approaching  stations  must  be  out  on  their  trains  at 
least  one  mile  from  every  station."    It  is  claimed  that  this  applied 
to  Summit  Side  Track.     It  appears  that  after  the  train  left  West 
Milwaukee,  the  conductor  went  upon  the  en^ne  and  sat  in  the 
fireman's  seat,  and  remained  there  until  the  cSlision,  and  that  the 
head  brakeman  rode  for  a  short  distance  on  the  tender,  and  then 
went  into  the  nngwav  between  the  tank  and  the  en^ne,  and 
stood  there  untifthe  collision.    There  was  but  one  other  brakeman 
on  the  train,  and  there  is  no  evidence  as  to  where  be  was.    These 
are  claimed  to  be  violations  of  the  rule,  and  hence  negligence  in 
the  management  of  the  train.     On  such  a  foggy  morning  it  would 
seem  that  the  conductor  took  the  best  position  possible  for  obser- 
vation and  giving  warning.     But,  assuming  that  Summer  Side 
Track  was  one  of  the  stations  referred  to  in  tne  rule,  and  that  the 
condactor  and  head  brakeman  were  not  in  the  places  required  by. 
the  rule,  yet,  as  it  was  so  foggy  at  the  time  that  tlw  engineer  could 
not  see  more  than  fifteen  feet  ahead  of  the  engine,  it  is  very  evi- 
dent that  neither  the  location  of  the  conductor  nor  head  brakeman 
in  any  waj'  tended  to  bring  about  the  collision,  or  that  their  loca- 
tion elsewhere  could  have  prevented  it.    Their  location  elsewhere 
would  have  been  of  no  service  in  giving  warning  of  undiscovera- 
ble  danger,  nor  to  put  on  brakes  in  pursuance  of  a  signal  which 
couM  not  be  given  in  time  to  escape  the  collision.    These  things 
lieing*  so,  such  improper  location,  if  negligence  at  all,  was  exceed- 
ingly remote,  and  in  no  way  contributed  to  the  collision.     Pease 
i\  Chicago  &  K  W.  R.  R.  Co.,  61  Wis.  166, 167 ;  s.  c,  17  Am.  & 
Enje.  R  K.  Cas.  527. 

u  Dder  all  the  facts  and  circumstances  of  the  case,  we  think  there 
was  no  error  in  submitting  to  the  jury  the  question  whether  there 
W3S  any  negligence  in  the  management  of  tne  Central  train. 

It  10  claimed  that  the  fact  that  the  deceased  was  in  such  gang- 
way at  the  time  of  the  collision  contributed  to  his  injury,  and 
heooe  that  the  plaintiff  cannot  recover.  The  argument  is  that  had 
he  been  at  his  post  on  the  top  of  the  freight  cars,  he  pkeskvck  or 
wonld  not  have  been  injured,  as  none  oi  them  were  SSSnT^^^HKLo 
thrown  from  the  track.  JBut  he  is  not  to  be  held  re-  JJJt  ^^^ntoS 
-[Kjnsible  for  the  non-expectation  of  a  collision,  much  °^^^' 
le.-^  for  just  such  a  collision  and  just  such  consequences  as  followed. 
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His  negligence,  if  it  can  be  called  negligence,  was  a  mere  condi- 
tion of  the  injarj.  As  well  might  it  be  said  that  had  he  ridden  in 
the  caboose  or  on  the  engine,  contrary  to  the  rnle,  he  wonld  not 
have  been  injured.  The  collision  was  the  proximate  cause  of  the 
injury.  His  being  in  the  gangway  was  not  the  juridical  cause  of 
the  injury.  It  may  have  been  a  remote  causation, — sometimes 
called  remote  negligence, — ^but  it  is  too  remote  to  be  of  any  signifi- 
cance here,  and  nence  tne  plaintiff  is  not  to  be  thereby  precluded 
from  recovery.  We  cannot  say  there  was  any  error  in  submitting 
to  the  jury  the  question  of  the  deceased's  contributory  neghgenca 

Is  there  any  evidence  tending  to  show  negligence  on  the  part  of 
the  defendant  ?    As  already  observed,  there  was  a  failure  to  notify 
the  men  in  charge  of  the  Central  train  that  Ko.  11  was  behind 
time  at  Schwartzburg,  notrwithstandinff  there  was  three-quarters  of 
an  hour  in  which  to* give  such  notice  before  the  Central  train  left 
West  Milwaukee.     So  it  has  been  observed  that  at  the  time  of  the 
collision,  No  11  was  an  hour  and  seventeen  minutes  behind  time, 
Evmmifcm     of  &^d  was  backing  on  the  main  track  towards  the  Central 
icBouoKiicB.      ^Yh\n  ;  that  No.  3  was  twenty-five  minutes  behind  time; 
and  that  there  was  no  signal,  warning,  guard,  nor  anything  to  in- 
form the  men  in  charge  of  the  Central  train  that  the  other  trains 
were  behind  time,  nor  of  their  approaching  danger.     Was  there 
any  duty  on  the  part  of  the  men  m  charge  of  No.  11  or  No.  3  to 
give  such  signals  or  warnings  ?    One  of  the  defendant's  printed 
rules  expressly  required  that  "  in  case  of  accident  or  unavoidable 
delav  to  a  train  or  an  engine  on  the  main  track  from  any  cause, 
conductors  must  immediately  station  men  with  a  red  fia^  by  day, 
or  red   lights  and  torpedoes  by  night,  half  a  mile   distant,  in 
both  directions,  to  warn  approaching  trains.     Should  it  become 
necessarv  to  back  a  train  or  engine,  great  care  must  be  obeerved, 
by  running  very  slowly,  and  sending  a  flag-man  well  in  advance,  t<* 
insure  safety  in  case  oi  meeting.    Trains  are  liable  to  be  followed 
at  all  times.*''     This  rule  seems  to  have  required  the  men  in  charge 
of  No.  3,  and  it  certainly  required  the  men  in  chai^  of  No.  11, 
to  give  the  warnings  therein  indicated,  for  thev  were  both  una 
voidably  delayed,  and  No.  11  was  upon  the  mam  track,  and  also 
backing  at  the  time.     The  mere  fact  that  that  was  a  ^'  signal  sta- 
tion" Old  not  do  away  with  thereauirement  to  give  signal  to  trains 
liable  to  follow,  for  tne  rule  said  tnat  '^trains  are  liable  to  be  fol- 
lowed At  all  times."    After  reading  this  rule  there  can  be  no  doubt 
but  what  there  was  evidence  to  go  the  jury  on  the  qaeetion  of  the 
defendant's  negligence  in  the  particulars  just  mentioned ;  and  it 
might  well  have  been  claimed  that  the  court  was  authorised  to  in- 
struct the  jury,  upon  the  undisputed  evidence,  that  the  failure  to 
give  such  signals  was  negligence. 

It  is  urged  that  although  the  men  in  charge  of  NTo.  11  and  No. 
8  were  negligent  by  failing  to  give  signals,  yet,  that  they  were  all 
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ooemployees  with  the  deceased,  and  hence  that  the  inlpry  was  one 
of  the  riflks  of  the  service,  and  therefore  the  plaintiff  cannot  re- 
cover. Several  cases  are  cited  in  support  of  this  contention.  The 
case  most  relied  upon  is  Olark  v.  Chicago,  B.  &  Q.  B. 
R.  Co.,  92  DL  43,  where  an  employee  sued  his  em-  lkssor^*"  aSI 
ployer,  not  for  any  fault  or  negligence  of  the  latter,  SSS  am^hSt 
out  for  the  fault  and  negligence  of  its  lessee  while  *^""^^*™- 
using  a  portion  of  its  track.  But  we  shall  not  undertake  to 
analyze  the  cases  cited.  The  question  is  familiar  to  the  courts 
and  the  profession.  It  is  believed  that  the  facts  stated  in  this 
case  distinguish  it  from  any  of  those  cited.  The  men  in  charge 
of  No.  11  and  No.  3  were  employed  and  paid  by  the  defend- 
ant, and  were  liable  to  be  discharged  by  it  for  any  neglect  of 
daty.  The  Central  Company  had  nothing  to  do  with  the  selection 
of  anv  of  them,  and  no  power  to  dismiss  them.  The  deceased 
and  the  men  in  charge  of  the  Central  train  were  not  employed  nor 
paid  by  the  defendant,  but  by  another  different  and  independent 
corporation.  Neither  corporation  had  any  control  over  the  men  in 
the  employ  of  the  other  except  that  upon  a  few  miles  of  railroad 
the  tram-men  of  the  Central  Company  were  required  to  obey  the 
mles  and  regulations  prescribed  by  the  general  manager  of  the 
defendant  for  both  companies,  and  were  bound  to  obey  the  special 
orders  of  the  defendant's  authorized  agents.  But  a  general  man- 
ager who  prescribes  rules,  or  a  train-dispatcher  who  gives  special 
oraers,  is  not  a  fellow-servant  with  the  eniployees  in  charge  of  the 
train.  Darrigan  v.  New  York  &  N.  E.  R.  K.  Co.  (Conn.)  24  Amer. 
Law  R^.  452.  The  two  corporations  got  their  authority  from  en- 
tirely different  charters,  were  doing  an  entirely  different  business, 
and  were  wholly  independent  of  each  other  except  as  indicated. 
The  Agreement  mentioned  between  the  two  companies  imposed 
obligations  and  duties  from  each  to  the  other,  and  consequently  to 
the  respective  train-men  of  each. 

We  cannot  hold  that  the  deceased  was  a  fellow-servant  with  the 
men  in  charge  of  No.  11  or  No.  3.  .  The  judgment  of  the  circuit 
oonrt  is  afllrmed. 

F«llow-8ervantt — Traln-Ditpatcher  and  Brakeman. — See  Blessinff  v.  St. 
Louie,  etc.,  R.  R.  Co.,  16  Am.  &  Eng.  R.  R.  Gas.  298,  and  note;  Robertson 
r.  Terre  Haute,  etc.,  R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  175. 

F«llow-8ervantt — Employees  of  Companies  using  tame  trackt — See  Phil- 
adelphia, etc.,  R  R.  Co.  e.  Maryland,  ?0  Am.  &  Eng.  R.  R.  Cas.  792;  In  re 
Mernll,  11  Am.  A  Bog.  R.  R.  Cas.  680;  Wabash,  etc.,  R  R.  Co.  «.  Peyton, 
18  Am.  A  Bng.  R  R  Cas.  1. 
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TUBBSNTINB 

V. 

BlOHMOND    AlO)   DaNVILLB  R.  B.  Oo. 

(Adeanee  CMe,  Nortii  OaroUna,  1886.) 

A  mail  agent  brought  an  action  against  a  railroad  company  to  recover 
damages  for  illness  alleged  to  have  been  caused  by  the  insufficient  heating  of 
the  mail  car  in  which  he  was  travelling.  Bisldf  that  if  the  plaintiff  contrib- 
uted to  the  injury  by  the  want  of  proper  care  and  attention,  audi  as  a  pru- 
dent man  ought  to  take  for  his  safety  under  such  circumatances,  he  was 
not  entitled  to  recover. 

The  issue  in  the  above  case  not  raising  the  question  of  contributory  neg- 
ligence, a  new  trial  was  ordered  in  order  to  try  issues  drawn  up  in  proper 
form. 

OiviL  action,  tried  before  MacBae,  Judge,  and  a  jury,  at. spring 
term,  1884,  of  Mecklenburg  Superior  Court. 

The  complaint  charges  Uiat  the  plaintiff,  as  route  agent  in  the 
service  of  the  post  office  department,  and  in  charge  of  tne  mails  on 
the  defendant's  train,  in  passing  between  Charlotte  and  Danville, 
in  the  latter  part  of  November  and  early  in  December,  1877,  in 
consequence  of  the  insufficient  warming  of  the  room  in  the  car  as- 
signed him,  became  violently  ill  and  lost  his  power  of  speech,  and  in 
this  action  he  claims  reparation  in  damages  for  the  consequences  of 
the  negligence  and  inattention  of  the  company  and  its  employees. 
The  answer  denies  the  imputed  neglect,  and  avers  that  while  the 
room  occupied  by  the  plaintifi  for  official  purposes  was  kept  warm 
and  comfortable  during  the  severe  cold  weather  that  prevailed  at 
the  time  stated,  the  injury  to  the  plaintiff's  health  and  physical 
condition  was  the  result  of  his  own  imprudence  in  opening  tlie 
outer  door  of  the  room  for  the  delivery  and  reception  of  mail-bags 
in  his  night  excursions  along  the  route  on  his  return  to  Charlotte, 
in  which  would  enter  such  currents  of  cold  air,  accelerated  in  vol- 
ume and  force  by  the  rapid  moving  train,  and  the  want  of  proper 
precaution  for  his  own  protection  from  the  effects.  The  answer 
also  charges  that  his  intemperate  habits,  and  self-exposure  in  pass- 
ing from  the  train,  at  midnight,  on  its  arrival  at  Charlotte,  to  his 
own  house,  and  other  misconduct  on  his  part  contributed  to  bring 
on  the  physical  condition  from  which  he  suffered,  and  which,  with 
proper  care  for  his  own  person,  might  have  been  avoided.  Upon 
these  controverting  allegations  issues  were  drawn  and  submitted  to 
the  ;|ury  which,  with  their  responses,  are  as  follows : 

I."  Did  the  defendant  negligently  fail  to  provide  a  car  properly 
heated  for  the  accommodation  of  the  plaintiff,  as  route  agent  in 
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charge  of  the  United  States  mails  from  Charlotte  to  Danville  on 
the  27th,  29tli  and  80th  of  November  and  on  the  1st  of  December, 
1877,  or  on  either  of  said  days  ?    Answer — Yes. 

II.  If  so,  was  the  plaintiff  injured  thereby  as  charged  in  the 
complaint  ?    Answer — ^Not  as  charged. 

III.  What  damage  has  the  plaintiff  sustained  by  reason  of  the 
injury  resulting  from  such  negligence,  if  any  ?  Answer — Twenty- 
five  hundred  dollars. 

IV.  Did  this  negligence  produce  the  injury  to  the  plaintiff,  or 
was  it  only  the  partial  cause  of  the  injury?  Answer — ^Partial 
cause. 

The  plaintiff  moved  that  the  verdict  be  set  aside,  and  a  new  jury 
ordered  on  the  ground  that  the  findings  were  inconsistent  and  not* 
sensible.  This  was  refused  and  judgment  rendered  for  the  de- 
fendant, the  court  expressing  the  opinion  that  as  the  jury  had 
found  that  the  company  was  negligent  in  failing  to  provide  a  car 
properly  heated  for  the  plaintiff's  use,  and  that  this  negligence 
was  only  a  partial  cause  of  the  plaintiff's  loss  of  voice,  other  causes 
,  having  been  set  up  in  the  evidence,  it  was  impossible  to  apportion 
the  damages  resulting  therefrom.  The  plaintiff  appealed. 
W,  P,  Bmvarri  for  the  plaintiff. 

Messrs.  JD.  Schenck  and  Reade^  Busbee  (&  Bvsbee  for  the  de- 
fendant. 

Smith,  0.  J. — ^We  have  not  adverted  to  the  numerous  excep- 
tions scattered  along  the  way  in  the  progress  of  the  trial  to  the  ad- 
mission of  evidence  the  jury  were  allowed  to  hear,  nor  have  we 
given  more  than  a  summary  statement  of  the  matter  in  con troveray, 
since  the  responses  of  the  jury  to  the  inquiries  they  were  directed 
to  make  furnish  sufficient  reason,  without  an  examination  of  the 
other  errors  assigned,  for  reversing  the  judgment  and  submitting 
to  another  jury  issues  put  in  a  form  that  will  elicit  the  information 
needed  in  determining  the  case  upon  its  merits.  The  present 
findings  do  not  enable  the  court  to' see  whether  there  was  that  con- 
current negligence  of  the  plaintiff,  which,  associated  with  that  of 
the  defendant,  brought  about  the  injury,  and  in  consequence  de- 
nies him  redress.  The  proper  inquiry  was  not  only  as  to  the  de- 
fendant's neglect  in  warming  the  car  used  by  the  plaintiff,  but 
whether  the  plaintiff  himself,  by  the  want  of  proper  care  and  at- 
tention, such  as  a  prudent  man  would  and  ought  to  take  for  his 
own  safety  against  the  effects  of  being  in  an  unwarmed  room,  did 
not  bring  the  injury  on  himself,  or  directly,  by  his  own  neglect, 
contribute  to  it.  If  he  did,  he  is  not  entitled  to  recover,  under 
the  established  rule  that,  notwithstanding  the  previous  negligence 
of  the  defendant,  the  plaintiff  cannot  maintain  Iiis  action  when,  in 
the  exercise  of  reasonable  care  and  attention  on  his  own  part,  he 
might  have  avoided  the  injury  sustained. 
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To  illustrate  the  proposition  of  law  in  its  application  to  the  pres- 
coiiTBiKTTOBT    ©"t  casc !  If  tlic  pkintifi,  entering  the  car  and  finding 
u^^no^'pbS  Jt  not  warmed,  neglected  to  provide  adequate  clothing 
aoxTowKATBBR  f^j,  Bucii  au  atmosphd'e,  and  recklessly  and  needleasly 
exposed  his  insufficiently  clothed  pei'son  to  blasts  of  cold  air,  and 
this  was  the  direct  and  immediate  cause  of  his  injury,  he  conld 
not  hold  the  defendant  responsible  for  consequences  that  proceed 
directly  from  himself  and  his  own  indiflFerence.     The  question  for 
the  jury,  in  the  words  of  an  eminent  £nglish  judge,  is  "whether 
the  damage  was  occasioned  entirely  by  the  negligence  or  improper 
conduct  of  the  defendant,  or  whether  the  plaintiff  himself  so  fai 
contributed  to  the  misfortune,  by  his  own  negligence  or  want  of 
ordinary  and  common  care  and  caution,  that  but  for  such  neg;li- 
genceand  want  of  ordinary  care  and  caution  on  his  part  the  mis- 
fortune would  not  have  happened.     In  the  fii*st  place  the  nlaintif 
would  be  entitled  to  recover,  in  the  latter  not ;  as  but  for  his  own 
fault  the  misfortune  would  not  have  happened."     And  in  expla- 
nation of  the  proposition  he  adds :  '^  Mere  negligence  or  want  of 
ordinary  care  or  caution  would  not,  however,  disentitle  him  to  re- 
cover, unless  it  were  such  that  but  for  that  negligence  or  want  of 
ordinary  care   and  caution,  the  misfortune  would  not  have  hap- 
pened ;  nor  if  the  defendant  might,  by  the  exercise  of  care  on  his 
part,  have  avoided  the  consequences  of  the  neglect  or  carelessiie^ 
of  the  plaintiff."     Wightman,  J.,  in  Tuft  v.  Warman,  94  Eng. 
Com.  Law  Rep.  573. 

The  rule  is  thus  so  fully  and  definitely  expressed  as  to  require  no 
further  comments  from  us. 

The  counterpart  of  this  rule  is  declared  in  Gunter  v.  Wioker,  85 
N.  C.  310 ;  Ownes  v.  Railroad,  88  N.  C.  502 ;  Farmer  v.  Railroad, 
Ibid.  564,  and  in  Aycock  v.  Railroad,  89  N.  C.  321,  that  the  de- 
fendant will  be  liable,  notwithstanding  previous  negligence  of  the 
plaintiff,  if,  when  the  injury  was  done,  it  might  have  been  averted 
by  the  exercise  of  reasonable  care  and  prudence  on  the  part  of  the 
defendant. 

The  jury  say  that  the  company  neglected  to  provide  a  8uital»le 
room  in  the  coach  for  the  use  of  the  plaintiff;  that  this  negligence 
was  a  partial  cause  of  the  plaintiff's  in jurv,  but  the  injury  was  not 
brought  about  in  the  manner  charged,  fiow  can  it  be  seen  how 
far  and  how  directly  the  plaintiff  contributed  to  his  own  injury, 
and  whether  this  participation  was  such  as  to  absolve  the  company 
from  liability  for  the  results?  The  finding  does  not  pK>int  out  the 
efficient  and  direct  cause  of  the  plaintiff's  ill  health  and  suffering  so 
that  it  can  be  determined  how  far  his  disregai'd  of  the  dictates  of 
prudence  for  the  preservation  of  his  health  was  the  direct  or  an 
active  contributory  cause  of  his  attack.  The  issues  should  have 
been  so  framed  as  to  distinctly  present  the  case  in  the  aspect  snp- 
gested,  and  especially  to  show  the  extent  of  his  contributory  agency 
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in  prodDcing  the  result,  so  that  the  mle  of  law  conld  be  applied  to 
the  facts,  and  the  company's  responsibility  in  the  premises  de- 
cided. 

The  jndgment,  while  the  only  one  that  conld  be  rendered  on  the 
findings,  rests,  nevertheless,  upon  a  confused  and  unsatisfactory 
verdict,  and  ought  not  to  stand,  as  injustice  may  be  done  to  the 
plaintiff.  Pursuing  the  same  course  as  in  Bank  v.  Alexander,  84 
N.  C.  30,  and  Mitchell  v.  Brown,  88  N.  0.  156,  we  must  reverse 
the  judgment  and  direct  the  awai'd  of  a  venire  de  novo  to  try  issues 
drawn  up  in  proper  form,  and  to  this  end  let  this  be  certifiea. 

Error.     Reversed. 

Sufficiency  of  Can, — A  railway  company  must  provide  cars  reasonably  fit 
for  the  conveyance  of  the  persons  or  property  it  undertakes  to  carry.  Lyon  v. 
Hells,  5  East,  428;  Shaw  e.  York,  etc.,  R.  R.  Co.,  13  Q.  B.847.  It  is  liable 
for  defects  in  a  car  adopted  for  transit  over  its  road,  even  though  the  car  be- 
long to  another  company.  Combe  «.  London,  etc.,  R.  R.  Co.,  81  L.  T. 
(N.  8.)  613;  but  it  is  sufficient  if  the  company  provides  a  carriage  which 
without  extraordinary  accident  will  probably  perfolkn  the  journey.  Amies 
c.  Stevens,  1  Str.  128;  Great  West.  R.  R.  Co.«.  Blower,  41  L.  J.  C.  P.  268. 


Geiswold 

V. 

Ghioaoo  akd  Northwestern  B.  B.  Co. 

(Aduince  Casey  Wuoontin,    December  28,  1885.) 

A.  went  to  the  depot  to  meet  his  wife  at  about  half  past  4  o'clock  on  a 
dark  And  foggy  morning.    When  the  train  arrived  he  went  into  the  first 
sleeper  and  asked  the  porter  if  there  was  a  lady  to  get  off;  and  was  told  she 
might  be  in  the  next  car.     He  walked  rapidly  out  of  the  car,  and  as  he 
reached  the  platform  of  the  car  the  train  suddenly  started  and  he  was  thrown 
off  and  injured.     His  wife  had  left  the  train  before  he  got  on,  and  her  bag- 
gage had  been  put  off.     All  other  passengers  for  that  station  had  gotten  off, 
ana  thoee  waiting  for  the  train  had  taken  passage,  and  the  mail,  express  mat- 
ter, and  baggage  had  been  put  off  also.     None  of  the  employees  of  the  rail- 
rfNid  company  had  any  knowledge  that  plaintiff  had  gone  on  the  train,  or  ex- 
pected to  board  it  at  that  time,  and  a  brakeman  knew  that  his  wife  had  ffotten 
off,  and  did  not  need  A.'s  assistance.     How  long  the  train  stopped,  and 
whether  any  signal  of  starting  was  given,  were  matters  in  dispute.   Eddy  that 
it  was  not  the  absolute  duty  of  the  company  to  keep  the  train  standing  until 
he  got  ofL\  that  its  duty  was  relative,  and  that  the  company  was  not  liable 
for  the  injarj. 

Appbai.  from  Circuit  Court,  Ontagamie  county, 
Wm.  Kennedy  and  Oabe  BoucTc  for  respondent. 
Jenkins^  WinMe  cfe  Smith  for  appellant. , 
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Orton,  J. — The  facts  in  this  case  are  substantially  and  briefij  as 
follows  :  According  to  the  testimony  of  the  plain tiflE,  the  reepond- 
ent  on  this  appeal,  and  other  witnesses,  the  plaintiff  went  to  the 
depot  at  Appleton  on  the  morninff  of  the  sixteenth  day  of  February, 
1883,  about  five  minutes  before  the  train  of  the  appellant  conapanj 
arrived,  at  about  4  o'clock  and  32  minutes,  to  meet  his  wife,  whom 
he  expected  would  be  on  the  sleeper  of  said  train  on  her  return 
from  New  York,  and  to  assist  her  off  the  train.  The  momingwas 
dark  and  foggy.  When  the  train  arrived  he  cot  on  the  first  deeper 
towards  Green  Bay  and  asked  the  porter  of  the  sleeper  if  there  was 
Facts.  a  lady  to  get  off,  and  he  said :  ^'  May  be  she  is  in  the 

next  car,"  and  he  then  walked  rapidly  out  of  the  car,  and  as  he 
reached  the  platform  of  the  car  the  train  suddenly  started,  and  lie 
was  thrown  off  and  dragged  along  by  the  train,  and  much  injured. 
His  wife,  Mrs.  Griswold,  had  got  off  the  train  before  he  wcntou 
it,  and  her  baggage  had  been  taken  off.     The  evidence  was  undis- 
puted, that  all  the  passengers  who  were  to  go  on  said  train  at  that 
Eoint  had  gone  aboafd,  and  all  those  who  were  to  stop  at  that  depot 
ad  got  off,  and  the  mail  had  been  exchanged  as  well  as  the  express 
matter,  and  all  the  baggage  had  been  taken  off,  and  everything  done 
necessary  to  be  done,  so  lar  as  the  passengers  and  the  business  of 
the  company  at  that  place  were  concerned.     How  long  the  train 
stopped  was  a  matter  in  dispute  on  the  trial,  and  whether  any  sig- 
nal of  starting  was  given.     JSTeither  the  conductor,  nor  any  brake- 
man,  nor  the  engineer,  nor  anyone  else  having  anything  to  do  with 
the  running  or  management  of  the  train,  knew,  or  had  information, 
that  the  plaintiff  had  gone  aboard  of  the  train,  or  that  he  was  ex- 

Eected  to  go  aboard  of  it  at  that  time,  for  any  purpose,  and  the 
rakeman  at  least  knew  that  his  wife  was  off  the  train,  and  needed 
no  such  assistance. 

Such  being  the  facts,  the  vital  question  in  the  case  is  wbetheTthe 
company  owed  to  the  plaintiff  the  duty  of  keeping  the  train  stand- 
ing still  just  at  that  time  long  enough  so  that  the  plaintiff  could 
have  safely  left. the  train.  In  others  words,  was  the  plaintiff 
placed  in  such  a  relation  to  the  company  that  it  was  the  absolute 
duty  of  the  company  to  so  withhold  the  train  for  him  to  get  off 
safely  at  that  time?  It  is  not  worth  while  to  speculate  in  sucli  a 
case  as  to  whether  the  plaintiff  was  a  trespasser,  or  licensee,  or  was 
on  the  train  by  invitation,  but  it  may  be  conceded  that  he  had  the 
right  to  board  the  train  for  the  purpose  stated.  He  was  not  a  pas- 
senger and  the  company  owed  him  no  duty  as  such.  The  company 
is  charged  with  the  single  and  only  act  of  negligence,  nanieW, 
that  it  started  its  train  before  the  plaintiff  could  safely  step  down 
out  of  it,  and  thereby  caused  him  to  fall  off,  and  to  be  so  dragged 
alone  to  his  personal  injury.  The  company  certainly  would  not  be 
absolutely  liable  for  such  an  act  in  respect  to  the  plaintiff  unless  be 
was  a  passsenger,  of  whose  presence  on  the  train,  and  of  who6eget- 
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tiog  on  and  off,  it  would  be  presumed  to  have  notice,  and  to  whom 
it  is  bound,  by  contract  as  well  as  by  duty.^    Neither  the  company, 
nor  its  employees  and  servants,  in  the  management  of  the  train,  had 
any  notice  whatever  that  the  plaintiff  was  anywhere  about  the 
train.  Must  they  not  be  placed  in  fanlt  before  they  can  be  (Charged 
with  liability  ?    Mast  they  not  know  what  it  is  their  duty  to  do  in 
sueh  an  emergency,  by  a  knowledge  of  the  emergency  itself,  be- 
fore they  can  be  charged  morally  or  legally  with  a  breach  of  such 
dnty  ?    Negligence,  unless  constructive  and  absolute,  must  depend 
upon  the  circumstances  of  the  case,  and  those  circumstances  must 
be  such  as  to  create  a  dnty  which  can  be  neglected  or  violated. 
These  propositions  would  seem  to  be  axiomatic. and  self  evident. 
The  employees,  in  the  management  of  this  train,  knew  of  nothing 
which  made  it  their  duty  to  delay  the  train  any  longer  than  to  per- 
form their  usual  duties  at  that  depot,; — ^all  of  which  had  been  per- 
formed.   Had  any  of  them  been  informed,  or  had  any  reason  to 
know,  that  the  plaintiff  was  on  board  one  of  the  cars  for  the  pur- 
pose stated,  then  the  company  would  have  owed  him  the  duty  to 
nave  delayed  their  train  a  reasonable  time  for  him  to  get  off-    !But 
none  of  them  knew  any  such  thing,  or  had  reason  to  know  it ;  but, 
on  the  contrary,  some  of  them  knew  that  the  wife  of  the  plaintiff 
was  already  off  the  train,  and  that  there  was  no  occasion  for  the 
plaintiff  to  go  aboard  to  help  her. 

The  duty  of  the  company  in  such  a  case  is  relative,  and  not  abso- 
lute.    It  seems  to  me  that  law  would  work  in  such  a  case  the  gross- 
est injustice,  if  it  could  create  a  liability  of  the  companjr.     It  would 
seem  to  be  the  first  duty  of  the  person  entering  a  tram  for  such  a 
purpose  to  notify  some  one  in  its  management  of  his  presence, 
oasiness,  and  purpose,  so  as  to  create  some  relation  to 
the  conapanv,  ana  make  it  its  duty  to  care  for  him.  rmromScSi 
The  principle  is  elementary,  in  all  such  cases,  that  the  to^mmt  ^^S- 
liabilitj'  of  the  company  to  a  person  injured  by  being  "* 
in  such  a  place  of  danger  depends  upon  the  company's  failure  to 
use  ordinary  care  to  avoid  injuring  him  after  becoming  aware  of 
his  danger.     Shear  &  R.  Neg.  36.     Even  a  passenger  must  give 
tiie  company  notice  when  he  leaves  his  proper  place  on  the  train 
in  order  to  create  a  duty  in  the  company  to  care  for  him  out  of 
such  place.     2  Wood,  Bailwa^s  1134, 1135.    Where  a  person  not  a 
paeeeDger  escorted  a  lady  f nend  onto  the  cars,  and  to  find  her  a 
deat;  returned  to  the  platform,  and  was  thrown  therefrom  by  the 
motion  of  the  train  and  injured,  he  was  not  allowed  to  recover,  and 
one  reaaon  given  was  that  no  one  of  the  employees  had  any  notice 
of  his  being  on  the  train.    Bailroad  Co.  v.  lietcher,  69  Ala.  106. 
The  oonrt  sa^s,  in  the  opinion :  ^^  All  who  were  in  charge  of  it  (the 
train)  were  ignorant  that  the  plaintiff  was  upon  it,  and  without 
notice  x>r  request  to  any  of  them  to  slow  or  stop  the  train,''  etc.    In 
Keller  t^.  JEUilroad  Oo.,  27  Minn.  178,  the  duty  of  holding  a  train 
as  A.  A  E.  R.  Gas.— 80 
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long  enough  for  a  passenger  to  ^et  off,  is  made  to  depend  upon  the 
presumption  that  the  company  knew,  and  upon  the  implied  notice 
that  the  passenger  wanted  to  get  off  at  that  place.  In  Gillis  v. 
Railroad  Co.,  69  Pa.  129,  the  duty  of  the  railroad  company  was 
made  to  depend  upon  the  business  relation  implying  privity  with 
the  company  of  the  person  not  a  passenger.  The  case  of  Doss  v. 
Railroad  Co.,  59  Mo.  27,  was  made  to  depend  upon  the  neglect  of 
the  company  to  stop  at  the  proper  place,  and  long  enough  for  the 
lady  passenger  and  her  child  to  get  on  or  off  the  train,  so  that  her 
lawful  escort  was  injured  by  getting  off.  Having  notice  of  the 
passenger,  the  company  had  the  same  notice  of  her  escort.  The 
case,  as  it  was,  was  an  extreme  one,  and  in  conflict  with  the  cur- 
rent of  authority  upon  the  question  ;  but  it  does  not  dispense  with 
notice  to  the  company  of  the  presence  of  the  stranger,  and  the  com- 
pany was  gpilty  of  negligence  towards  its  passenger  by  starting 
too  soon.  In  Sutton  v,  Kailroad  Co.,  66  N.  Y.  248,  it  was  held 
that  the  implied  notice  of  the  deceased  being  on  the  ti*ack,  because 
it  was  common  for  persons  to  cross  tlie  track  at  that  place,  was  not 
suflScient  to  make  the  company  owe  him  any  duty  to  set  the  brakes 
or  otherwise  fasten  the  cars.  In  Townley  v.  Railway  Co.,  53  Wis. 
626 ;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  562,  the  liability  is  placed 
upon  the  implied  notice  to  the  switchman  that  the  little  girl  was 
on  the  track,  because  he  might  have  seen  her  if  he  had  looked, 
and  that  it  was  his  duty  to  have  looked  to  see  if  any  one  was  on 
the  track.  In  Gautret  v,  Egerton,  L.  R.  2  C.  P.  374,  there  was 
an  implied  notice  by  the  escort  accompanying  the  passenger,  if  not 
actual  notice.  In  this  case  the  plaintiff  was  alone,  and  on  the  cara 
clandestinely,  without  notice  to  the  company,  express  or  implied  ; 
but  it  would  seem  unnecessary  to  accumulate  authorities  to  such 
an  obvious  principle. 

In  this  court  there  have  been  numerous  cases  made  to  depend 
upon  notice  to  create  duty  and  liability,  where  such  duty  and  lia- 
bility were  merely  relative  and  not  absolute,  as  in  this  case.  Why 
should  the  managere  of  the  train  have  held  it  there  longer  than  to 
do  the  regular  business  at  that  place  for  this  plaintiff  to  get  off^ 
when  they  did  not  know  and  had  no  reason  to  know  that  he  was  on 
the  train.  It  would  be  unreasonable  and  reckless  to  hold  that  the 
company  are  required  to  stop  their  trains  just  so  long 
at  every  depot,  and  that  everybody  has  the  right  to  de- 
pend upon  the  strict  performance  of  this  duty.  If  the 
train  be  behind  time,  that  time  must  be  made  up  or 
some  collision  might  occur.  The  time  must  depend  upon  the 
business  they  are  required  to  do  safely  with  the  persons  to  whom 
the  company  owes  any  dutv.  Beyond  that  there  is  no  reason. 
We  regret  to  reverse  the  judgment  in  a  case  where  the  questions 
have  been  so  fully  submitted  to  the  jury ;  but  this  vital  question 
does  not  seem  to  liave  been  specially  passed  upon  by  the  jury,  and 
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it  is  too  important  to  be  allowed  to  pass  unheeded  in  such  a  case, 
where  the  decision  will  form  a  precedent  for  future  cases.  The 
judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Duty  of  Railway  Company  to  persons  on  its  train  who  are  not  passengers 
or  employees. — The  question  arising  upon  the  facts  of  the  foregoing  case  is 
this:  What  duty  did  the  railway  company  owe  to  the  person  injured?  To 
answer  this  question  it  is  necessary  to  consider  what  relation  that  person 
occupied  as  to  the  railway  company  at  the  time  of  the  accident.  Was  he 
upon  the  train  by  invitation,  by  license,  or  as  a  trespasser? 

In  Bennett  v.  Railroad  Co.,  102  U.  S.  584,  585,  it  was  said:  ''It  is  some- 
times difficult  to  determine  whether  the  circumstances  make  a  case  of  invi- 
tation, in  the  technical  sense  of  that  word,  as  used  in  a  large  number  of  ad- 
judged cases,  or  only  a  case  of  a  mere  license.  '  The  principle,*  says  Mr. 
Campbell,  in  his  treatise  on  Negligence,  '  appears  to  be  that  invitation  is  in- 
ferred where  there  is  a  common  interest  or  mutual  advantage,  while  a  license 
is  inferred  where  the  object  is  the  mere  pleasure  or  benefit  of  the  person 
using  it.* "  In  Holmes  «.  Railroad  Co.  (L.  K.,  4  Exch.  254),  where  the 
plaintiff  went  upon  the  defendant's  premises  to  get  some  coal,  which  had 
been  consigned  to  him,  and  was  injured  by  a  defect  in  the  flagged  way  alon^ 
which  he  passed,  Channell  B.  said:  "  In  the  delivery  and  receipt  of  the  coiS 
there  was  a  common  interest  in  them  and  in  the  plaintiff  since  they  were 
bound  to  deliver  it ;  and  this  prevents  the  case  from  being  that  of  one  who 
is  a  mere  licensee. "  And  Cleasby  B.  observed:  ''The  question  of  mere  li- 
cense does  not  arise.  For  as  soon  as  you  introduce  the  element  of  business, 
which  has  its  exigencies  and  its  necessities,  all  idea  of  mere  voluntariness 
vanishes." 

If,  in  order  to  make  out  a  case  of  going  upon  railway  by  invitation  of  the 
company,  an  "element  of  business"  between  the  company  and  the  person 
must  appear,  clearly  the  principal  case  is  not  a  case  of  going  upon  the  cars 
by  invitation,  for  there  was  no  business  relation  whatever  between  the  com- 
pany and  the  person  injured.  He  had  not  bought  a  ticket,  given  notice,  or 
obtained  permission  to  go  upon  the  cars,  consequently  nothing  was  done  by 
him  to  establish  any  bminesa  relation  between  him  and  the  company. 

It  is  true  that  in  Doss  v.  Railroad  Co.  (59  Mo.  27),  where  the  plaintiff  as- 
sisted a  lady  with  an  infant  to  board  the  train  and  to  get  a  seat,  and  was  in- 
jured in  getting  off,  it  was  said:  *'The  plaintiff  was  entitled  to  have  suffi- 
cient time  to  escort  the  lady  under  his  charge  to  her  seat,  and  then  leave  the 
cars.  If  the  time  was  not  enough  or  if  the  defendant's  agents  failed  to  give 
notice  of  the  starting  of  the  train  by  the  usual  signal  of  an  oral  cry  of  'All 
aboard'  from  the  conductor,  and  the  rinsing  of  the  bell  by  the  engineer,  it 
was  not  such  ordinary  care  as  the  defendant  was  bound  to  exercise  towards 
passengers  and  persons  in  the  situation  of  the  plaintiff."  But  this  may  prop- 
erly be  considered  as  a  case  of  going  upon  a  railway  train  by  invitation  of 
the  company,  since  it  may  be  presumed  that  its  invitation  to  a  passenger  to 
get  aboard  a  train  includes  one  or  even  more  persons,  besides,  who  are 
necessary  to  attend  a  passenger  with  an  infant,  or  who  is  ill,  or  who  needs 
attendance  from  any  reasonaole  cause. 

It  is  to  be  remembered  in  this  connection  that  the  employees  of  the  rail- 
way company  are  bound  to  render  passengers  all  necessary  attendance  in 
alighting  from  trains  (Railroad  Co.  v.  Hendricks,  41  Ind.  48,  78),  and  there 
is  no  invitation  to  husbands,  wives,  sisters,  cousins,  and  aunts  of  passengers 
to  relieve  them  of  that  duty. 

Nor  does  a  railway  company  give  a  license  to  the  friends  of  passengers  to 
go  upon  trains  at  will.    If  such  license  exists  it  most  arise  from  common 
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usage  or  castom,  or  from  the  facti  of  the  relation  of  passenger  and  ca^rie^ 
existing  between  the  company  and  the  person  whose  friends  claim  the  right 
to  board  the  train. 

There  is,  however,  no  common  usage  or  custom  for  persons  to  get  upon  a 
railway  train  to  welcome  guests  or  relatives  who  are  about  to  alight.  The 
ffreat  and  manifest  inconvenience  of  such  a  practice,  not  to  speak  of  result- 
ing danger,  is  enough  to  condemn  any  such  proceeding.  If  passengers  be 
in  the  performance  of  theic  duty  toward  the  company  they  would  be  alight- 
ing from  the  train  as  those  looking  for  them  would  be  getting  upon  it,  and, 
as  likely  as  not,  at  different  places  of  ingress  and  egress  as  m  the  case  at 
bar.  Moreover,  it  is  so  manifestly  improper,  as  well  as  inconvenient,  for 
friends  and  relatives  of  a  passenger  to  enter  the  train  and  consume,  in 
greeting  such  passenger,  the  time  that  should  be  devoted  by  the  passenger 
to  leaving  the  train,  that  a  usase  and  custom  so  to  do  would  never  grow  up. 
In  many  cases  both  would  fail  to  set  off  before  the  starting  of  the  train. 
Such  a  practice  would  not  only  work  confusion  to  passengers,  arriving  and 
departing,  but  impose  a  burden  upon  railway  companies  rendering  railroad- 
ing practically  impossible.  Railway  trains  are  run  by  time  tables  so  regu- 
lated that  frequent  trains  in  both  directions  may  pass  each  other  safely  at 
stations  on  the  road ;  and  so  numerous  are  the  trains  required  for  the  dispatch 
of  the  public  business,  and  so  great  is  the  public  demand  for  rapid  transit 
that  the  greatest  care  is  required  to  so  adjust  the  time  of  trains — their  speed 
and  their  stoppage  at  stations — ^that  the  public  demand  may  be  met,  and  at 
the  same  time,  that  danger  from  collisions  may  be  averted.  To  this  end  the 
time  of  stoppage  at  stations  is  regulated  according  to  the  known  demands 
of  public  travel  to  allow  just  so  much  time  and  no  more  for  stoppage  at  sta- 
tions as  shall  be  reasonably  necessary  for  the  reception  and  aeparture  of 
passengers,  baggage  and  mail.  That  is  all  that  the  law  requires  of  the  com- 
pany, and  therein  the  duty  the  company  owes  to  the  passenger  runs  parallel 
with  the  necessities  of  its  business;  and  the  interests  of  both  passenger  and 
company  are  conserved.  If,  however,  the  obligation  of  the  company  is  ex- 
tended so  that  it  is  bound  to  hold  its  train  at  the  station  while  passengers 
who  desire  to  alight  from  the  train  and  passengers  who  have  there  boarded 
the  train  can  upon  the  cars  hold  receptions  and  exchange  greetings  or  fare- 
wells with  'Hheir  sisters,  and  their  cousins,  and  their  aunts,"  the  greatest 
confusion  would  result,  not  alone  to  the  convenience  of  passengers,  but  to 
the  safety  of  the  travelling  public  and  to  the  operation  of  the  road.  Each 
passenger  arriving  or  departing  might  average  a  lialf  dozen  relatives  or 
friends,  and  the  obligation  of  the  company  to  hold  its  train  a  reasonable 
time  would  be  most  unreasonably  extended.  The  car  of  a  railway  company 
while  in  transitu  is  not  a  fitting  place  for  a  public  reception. 

Usage  does  not  therefore  create  any  license  for  such  an  entry  upon  the  cars 
of  a  company. 

Kor  is  it  perceived  how  any  license  to  a  third  person  to  go  upon  a  train 
can  arise  from  the  relation  of  passenger  and  earner  existing  between  the 
company  and  the  persons  being  carried  by  it.  It  is  true'  that  a  person  has 
permission  or  license  to  go  upon  the  platform  of  the  station  to  meet  a  friend 
or  relative  who  is  a  passenger.  McKone  v.  Railway  Co.,  51  Mich.  601 ;  Rail- 
way Co.  V,  Slattery,  24  Eng.  Rep.  (Moak)  718.  It  is  difficult  to  perceive 
how  a  person  who,  without  notice  to,  or  permission  from,  the  company,  goes 
upon  its  trains  while  stopping  at  a  station,  not  for  the  purpose  of  taking 
passage  but  merely  to  meet  a  friend,  is  anything  but  a  trespasser.  Gardner 
V.  Railway  Co.,  51  Conn.  148;  Batchelor  «.  Fortescue,  17  Reporter,  849;  49 
L.  T.  R.  (N.  8.)  644, 

What  degree  of  care  is  due  by  a  railway  company  toward  persons  who 
are  upon  its  trains  or  premises  by  invitation,  license,  or  trespass? 

In  Davis  v.  Railway  Co.  (58  Wis.  656-657),  the  court  observed:  '^Tha 
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ciieomstaiices  of  e»gh  case  determine  the  deeree  of  care.'*  It  is  therefore 
impoasible  to  lay  doWn  any  absolute  rule  with  respect  to  degrees  of  care. 
Tet  the  degree  of  care  in  every  case  of  this  kind  is  gpraduated  to  a  certain 
extent  by  the  relation  which  one  party  sustains  to  the  other  at  the  time  of 
the  injury.  Thus,  a  less  degree  of  care  is  due  to  a  trespasser  than  is  due  to 
a  licensee.  Belaney  «.  Railway  Co.,  83  Wis.  67;  Davis  v.  Railway  Co.,  58 
Wis.  646,  662. 

Such  being  the  law,  it  follows  that  a  less  degree  of  care  is  due  to  a 
licensee  than  to  one  under  invitation,  for  there  is  great  distinction  between 
the  two  cases.  In  Sweeney  v.  Railway  Oo.  (10  iLllen,  874),  it  was  said : 
'*The  true  distinction  is  this:  A  mere  passive  acquiescence  by  an  owner  or 
occupier  in  a  certain  use  of  his  land  by  others,  involves  no  liability ;  but  if 
he  directly,  or  by  implication,  induces  persons  to  enter  on  or  pass  over  his 
premises,  he  thereby  assumes  an  obligation  that  they  are  in  a  safe  condition 
for  such  use,  and  for  a  breach  of  that  obligation  he  is  liable  in  damages  to  a 
person  injured  thereby.''  This  distinction  is  fully  recognized.  Hogan  v.  Rail- 
way Co.,  69  Wis.  189,  149, 150;  Cahill  v.  Layton,  67  Wu.  600;  Corby  v.  Hill,  5 
q,  B.  (N.  S.)  656;  Hounsell  v,  Smyth,  7  C.  B.  (N.  8.)  781;  Barnes  v.  Ward, 
9  C.  B.  892;  Hardcastleo.  Railway  Co.,  4  H.  &  I{.  67;  Bolch  v.  Smith,  7  H. 
&  N.  786;  Vanderbeck  v.  Henry,  84  N.  J.  L.  467;  Nicholson  v.  Railway 
Co.,  41  N.  Y.  (2  Hand)  526. 

It  may  therefore  be  said  that  there  is  a  general  rule  with  respect  to  de- 
grees of  care  applicable  to  all  cases  of  this  kind ;  that  less  care  is  due  to 
trespassers  than  to  licensees,  and  that  less  care  is  due  to  licensees  than  to 
persons  under  invitation.  It  may  also  be  said  that  trespassers  can  only 
recover  in  cases  of  gross  negligence,  and  persons  under  invitation  in  cases 
of  ordinary  negligence,  cases  where  there  is  a  want  of  ordinary  care ;  and 
that  a  mere  licensee  is  entitled  to  but  little  more  care  than  a  trespasser. 

If  the  person  is  licensed  to  go  upon  the  train,  what  is  the  duty  of  the 
company  toward  him?  The  reply  is  this:  It  is  the  duty  of  the  company  to 
conauct  its  business  in  the  usual  way,  with  ordinary  care  to  avoid  injuring 
him.    If  this  is  done  the  company  is  not  liable. 

In  Mitchell  v.  Railway  Co.  (61  Mich.  288),  the  court  observed:  '^It  is 
well  settled  that  negligence  cannot  be  presumed  where  nothing  is  done  out 
of  the  usual  course  of  business,  unless  that  course  of  itself  is  improper. 
There  must  be  some  special  circumstances  calling  for  more  particular  care  or 
caution,  in  order  to  make  a  liability."  In  Vanderbeck  v,  Hendry  (84  N.  J. 
L.  472),  it  is  said:  *'A  licensee  assumes  all  the  ordinary  risks  attached  to 
the  nature  of  the  place  or  the  business  carried  on."  In  Davis  v.  Railway 
Co.  (58  Wis.  667;  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  424),  Mr.  Justice  Tatloe 
observed  with  respect  to  persons  usine  a  railway  track  by  license:  **It  may 
be  that  the  company  is  not  compelled  to  use  the  highest  degree  of  care  to 
protect  those  so  using  its  track,  and  that  if  it  uses  its  road  in  the  ordinary 
way  and  an  injury  results,  it  may  not  be  liable."  In  Hogan  v.  Railway  Co. 
(59  Wis.  150);  s.  c,  15  Am.  &Eng.  R.  R.  Cas.  489,  where  a  licensee  had 
been  injured  upon  the  defendant's  track,  it  was  said  by  Mr.  Justice  Lton: 
''If  the  train  is  being  operated  and  the  business  conducted,  when  the  acci- 
dent happens,  in  the  usual  manner,  the  requirements  of  ordinary  care  and 
diligence  are  fully  complied  with." 

In  Lucas  v.  Railway  Co.  (6  Gray,  70),  where  the  plaintiff's  intestate  was 
injured  in  alighting  after  assisting  an  aged  and  infirm  relative  to  get  on 
board,  it  was  said:  '*We  think  it  perfectly  clear  that  Mrs.  Lucas,  at  the 
time  of  the  injury,  did  not  sustain  such  a  relation  to  the  defendants  as  im- 
posed on  them  any  extraordinary  care ;  that  they  were  not  bound  to  give  her 
special  notice  of  the  time  of  the  departure  of  the  train ;  and  that  if  they 
exercised  ordinary  care,  it  was  the  most  that  the  law  exacted  of  them." 

In  Sutton  V.  Railway  Co.  (66  N.  Y.  248),  where  the  employees  of  a  certain 
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factory  had  for  many  years  been  in  the  habit  of  passing  oyer  the  defendant's 
track,  it  was  said:  **The  licensees  acting  under  this  license  took  the  risks 
incident  to  the  business  and  of  the  danger  to  which  they  might  be  exposed 
from  the  management  of  the  road  in  the  usual  and  ordinary  way.  Nor 
ioofdd  a  departure  in  9ame  decree  or  in  9oms  particular  by  the  defendant tm- 
pioyeei  from  the  ordinary  eowne  of  procedure  make  the  defendant  liable  for 
an  injury  resulting  therefrom,  unless  it  involved  the  doing  of  an  act  which 
it  might  be  reasonably  anticipated  would  result  in  injury  to  persons  lawfully 
on  its  road  under  its  license.*' 

These  authorities  are  sufficient  to  show  that  it  is  the  duty  of  the  railing 
company  toward  those  who  are  on  its  trains  by  its  license,  to  run  the  trains 
in  the  usual,  ordinary  manner,  only ;  and  that  even  some  decree  of  depsitore 
from  the  ordinary  t^ractices  of  the  company  will  not  suffice  to  make  the 
company  liable  if  a  licensee  on  its  trains  or  premises  is  injured. 


State  ex  rd.  Atwatee 

V. 

Delaware,  Lackawakna  and  Western  R.  B.  Go. 

(Advance  Caee,  New  Jeney,     February  26,  1880.) 

Although  a  railroad  company  is  not  obliged  to  sell  commutation  tickets^ 
if  it  undertakes  to  do  so  it  must  sell  them  to  all  alike.  Misconduct  on  the 
part  of  a  passenger  in  refusing  to  pay  his  fare  when  he  had  left  his  commu- 
tation ticket  at  home  by  mistake  does  not  justify  a  refusal  to  sell  su<^ 
passenger  a  commutation  ticket. 

MarSamtu  will  lie  to  compel  a  railroad  company  to  issae  a  commatation 
ticket  to  one  entitled. 

On  rule  to  show  cause  why  a  ruandamits  should  not  issae. 

The  relator,  an  attorney  and  connsellor  at  law,  practising  his 
profession  in   the  city  of  New  York,  resides  at  East  Orange,  in 
this  State.    He  testified  that  he  is  permanently  residing  at  that 
place,   having  resided   there  since  August,   1884,  occupying  a 
rented  house,  the  present  lease  of  which  expires  May  1,  18S6. 
East    Orange   is   on  the   line  of   the  Delaware,  Lackawanna  & 
Western   R.    R.,  the  only  railroad   between   East  Orange  and 
New  York  city.     The  regular  fai^e  between  East  Oran^  and  New 
York  city  is  26  cents  for  a  single  ticket,  and  50  cents  for  an  ex- 
cursion ticket.     Monthly  commutation  tickets,  such  as  the  com- 
pany is  accustomed  to  sell  to  persons  who  apply  for  them,  are  eoKi 
at  the  rate  of  $6.50.     Until  March,  1885,  tlie  relator  was  a  com- 
muter, purchasing  monthly  tickets  at  commutation  rates.     On  tbt' 
28th  of   February,  1885,  the  relator  applied  to  the  company's 
agent,  whose  business  it  was  to  sell  tickets  of  that  class,  for  a  co'ni- 
mutation  ticket  for  the  ensuing  month  of  March,  and   tend^ed 
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the  price  of  the  ticket.  The  agent  refused  to  sell  relator  a  ticket, 
and  assigned  as  his  reason  therefor  that  he  had  received  instruc- 
tions not  to  sell  the  relator  commutation  tickets.  The  relator,  on 
the  1st  of  March,  applied  again  for  the  ticket,  and  was  again 
refused.  The  agent  testified  that,  in  refusing  to  sell  the  ticket  to 
the  relator,  he  acted  under  written  instructions  to  him  from  the 
company's  passenger  agent,  of  the  date  of  February  7,  1885,  in 
these  words :  "  If  Henry  G.  Atwater,  who  now  holds  commutation 
ticket  No.  27,  applies  to  you  for  a  renewal  of  his  ticket  next 
month,  refuse  to  sell  him  one.  He  has  violated  the  rules  govern- 
ing the  sale  of  commutation  tickets,  and,  as  these  are  special 
tickets,  the  company  has  the  right  to  refuse  the  privilege  of  buy- 
ing one  to  any  person  who  wilfully  violates  the  rules.  If  Mr. 
Atwater  asks  any  questions,  simply  tell  him  that  you  are  acting 
under  instructions,  and  refer  him  to  this  office,  or  to  Supt. 
Reasoner."  On  the  day  of  the  first  refusal,  the  relator  wrote  to 
the  president  of  the  company,  stating  that  a  commutation  ticket 
for  March  had  been  refused,  claiming  the  right  to  buy  the  same 
on  the  same  terms  as  other  persons,  and  stating  that  if  it  was 
again  refused  he  would  take  proceedings  to  insure  his  rights,  and 
compel  the  issuance  of  the  ticket.  To  this  letter  no  answer  was 
received.  The  agent  testified  that  the  order  contained  in  the  in- 
structions of  February  7th  was  never  countermanded  or  with- 
drawn. Monthly  commutation  tickets  were  sold  at  East  Orange, 
for  the  month  of  March,  1885,  to  all  persons  desiring  to  purchase, 
with  the  exception  of  the  relator.  The  relator,  on  the  7th  of 
March,  1885,  applied  for  and  obtained  a  rule  to  show  cause  why  a 
mundam/us  should  not  issue  commanding  the  company  ^Ho  cease 
from  discriminating  against  Henry  G.  Atwafer,  the  relator,  and 
to  fornish  him  with  transportation  between  East  Orange  and  New 
York  upon  the  same  teraas  upon  which  it  furnishes  the  same 
transportation  to  other  persons,  and  to  issue  and  deliver  to  the  said 
relator  commutation  tickets  between  said  East  Orange  and  New 
Tork  as  often  and  whenever  lie  shall  demand  the  same,  upon  the 
same  terms  and  conditions,  and  for  the  same  price,  upon  and  at 
which  it  issnes  and  delivers  them  to  persons  in  general  other  than 
the  relator." 

Oomdivs  S.  See  for  relator. 

c/-  D.  BecUe  contra, 

Dkpue,  J. — The  Morris  &  Essex  R.  R.  Co.  was  incorporated 
in  1835,  to  construct  a  railroad  for  the  purpose  of  carrying 
passengers  and  freight.  The  charter  authorized  the  company 
to  charge  for  the  carriage  of  passengers  and  freight,  and  pre- 
scribed the  limits  of  the  rates  to  be  cnarged  per  ton  »aot«. 
for  the  transportation  of  freight,  and  per  mile  for  the  carriage  of 
passengers.    T.  L.  1835,  p.  29,  §  10.    In  virtue  of  its  charter 
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rights  and  privileges,  the  company  became  a  common  carrier  of 

EBsengers  and  freight.  Bj  legislative  anthority  the  Delaware, 
;ckawanna  &  Western  S.  S.  Co.,  as  lessee  of  the  company's 
railroad,  was  invested  with  its  franchises,  rights,  and  privileges, 
subject,  of  course,  to  all  the  obligations  and  duties  resting  on 
the  lessor. 

At  this  day  it  would  be  superfluous  to  enter  upon  a  discussion 
to  support  the  doctrine,  so  well  settled,  that  common  carriers  are 
public  agents,  transacting  their  business  under  an  obligation  to 
observe  equality  towards  every  member  of  the  community, — ^to 
serve  all  persons  alike, — without  giving  any  nnjust  or  unreasona- 
ble advantages  by  way  of  facilities  for  the  carriage  or  rates  for 
transporting  them.     1  Wood,  Railways,  §  195.     The  leading  case  on 
this  subject  is  Messenger  v.  Pennsylvania  R.  R.  Co.,  reported,  as 
decided  in  the  Supreme  Court,  in  36  N.  J.  Law,  407,  and  in  tlie 
Court  of  Errors,  in  37  N.  J.  Law,  531.    In  his  opinion  in  the 
FxBsomoEcoB-  Supreme  Court,  Chief  Justice  Beasley  says:  "It  was 
one  of  the  primary  obligations  of  the  common  carrier 
to  receive  and  carry  all  goods  offered  for  transporta- 
tion, upon    receiving  a  reasonable    hire.  .  .  .  That, 
in  the  very  foundation  and  substance  of  the  business  there  was 
inherent  a  rule  which  excluded  a  preference  of  one  consignor 
of  goods  over  another.  .  .  .  Recognizing  this  as  the  settled  doc- 
trine, I  do  not  see  how  it  can  be  admissible  for  a  common  carrier 
to  demand  a  different  hire  from  various  persons  for  an  identical 
kind  of  service,  under  identical  conditions.  ...  A  person  having 
a  public  duty  to  discharge  is  undoubtedly  bound    to   exercise 
such  office  for  the  equal  benefit  of  all,  and  therefore  to  permit 
a  common   carrier*  to   charge  vai'ious  prices,  according  to  the 
person  with  whom  he  deals,  for  the  same  services,  is  to  fori^^ 
that  lie  owes  a  duty  to  the  community."    On  affirmance  of  uiis 
case  the  Court  of  Errors  was  equally  emphatic  in  affirming  the 
doctrine  that  a  common  carrier  owes  an  equal  duty  to  all,  which  is 
not  discharged  if  unequal  preferences  are  made,  and  die  enjoy- 
ment of   the  common  right  is  thereby  prevented  or  impaired. 
How  uniformly  the  doctrine  of  this  case  has  been  adopted  and 
applied  will  be  3een  by  the  citations  and  extracts  from  opinions  of 
the  courts  of  our  sister  States  given  by  Mr.  Justice  Atnerton  in 
his  opinion  in  the  recent  case  of  Schofield  v.  Lake  Shore  and  M. 
S.  R.  R.  Co.,  as  reported  in  3  N.  E.  Rep.  907.    A  collection  of 
cases  illustrative  of  the  application  of  the  same  principle  to  rail- 
road, express,  telegraph,  ^s,  and  water  companies  will  be  found 
in  a  note  to  Baltimore  &  O.  Tel.  Co.  v.  Bell  Telephone  Go.,  34 
Amer.  Law  Reg.  (N.  S.)  578. 

There  is  also  a  considerable  line  of  cases  holding  that  the  carrier 
may  discriminate  in  the  rates  charged  for  the  transportation  of  dif- 
ferent classes  of  goods,  or  in  favor  of  persons  shipping  large  qnan- 
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titles  of  freight,  or  in  favor  of  the  long  distances  for  which  freight 
is  carried  as  against  shorter  distances,  or  upon  grounds  oabiubbs  mat 
which  would  reduce  the  trouble  or  cost  of  carrying  for  D»«aiiiiKAT» 
006  party  as  compared  with  another.    Some  of  these 
cases  were  decided  on  the  "equality  clauses"  in  the 
English  statutes,  which  our  courts  have  held  to  be  merely  declara- 
tory of  the  common  law.    Others  were  decided  upon  common-law 
principles,  without  any  statutory  reflation  of  tne  subject.    An 
examination  of  cases  of  this  class  wul  show  that  the  common-law 
obligation  of  common  carriers  to  deal  with  all  persons  on  an  equality 
18  tacitly,  if  not  expressly,  recognized ;  for  such  discriminations  have 
been  upheld  only  where,  under  the  same  circumstances  and  for  the 
same  class  of  goods,  the  same  rates  would  be  charged  to  all,  or  the 
discrimination,  if  made  under  special  circumstances,  appeared  to 
be  just  and  reasonable.    Bansome  v.  Eastern  Counties  By.  Co., 
1  C.  B.  (N.  S.)  437 :  8.  c,  4  C.  B.  (N.  S.)  X35 ;  In  re  Caterham  Ry. 
Co.,  1  C.  B.  (N.  S.)  410 ;   In  re  Oxlade,  Id.  454 ;   Baxendale 
V,  Great  Western  Ry.  Co.,  5  C.  B.  (N.  S.)  309,  336,  354 ;  Nich- 
olson  V.  Great  Western  Ry.   Co.,   Id.   366;   Garton  v.   Great 
TTestern  By.  Co.,  Id.  669 ;  Garton  v.  Bristol  &  E.  Ry.  Co.,  6 
C.  B.  (N.  S.)  639  ;  Baxendale  v.  Eastern  Counties  Ry.  Co.,  4  C.  B. 
pr.  S.)  63 ;  Everehed  v.  London  &  N.  W.  Ry.  Co.,  2  Q.  B.  Div. 
254,  267 ;  Crouch  v,  London  &  W.  Ry.  Co.,  2  Cliff.  &  R.  789- 
804;  1  Wood,  Railways,  §§  197,  198 ;  3  Wood,  Railways,  §  496; 
Stewart  v.  Lehigh  Valley  R.  R.  Co.,  38  K  J.  Law,  505,  520. 
And  it  is  indisputable  that,  where  the  carrier  has  a  iixed  schedule 
of  rates  for  carriage  for  the  public  generally,  a  demand  from  one 
person  of  a  higher  rate  for  the  same  service  would  be  unlawful, 
ilthoagh  the  rate  demanded  was  less  than  its  charter  allowed  ;  for 
finch  an  incorporated  company  has  the  double  duty  to  keep  within 
the  limit  of  charges  prescribed  by  its  charter,  and  also  to  con- 
form to  that  common-law  obligation  to  observe  equality  in  charges 
with  respect  to  all,  which  the  law  of  the  land  lays  upon  the 
bosiness  for  which  it  was  incorporated. 

The  principle  above  stated  is  applicable  to  the  case  in  hand.     In 
virtue  of  the  charter  under  which  the  company  transacts  its  busi- 
ness, it  is  a  common  carrier  of  passengers  as  well  as  of  goods,  and 
in  that  capacity  is  obliged  to  carry  all  passengers  who  are  ready  to 
pay  for  their  transportation,  and  liable  to  an  action  at  the  suit  of 
any  one  whom  it  refuses  to  carry  without  lawful  excuse.     Story, 
Bailm.  §  591 ;  Bennett  v.  Dutton,  10  N.  H.  481 ;  Jencks  v.  Cole- 
man, 2  Sum.  221 ;  Benett  v.  Peninsular  &  O.  S.  B.  Co.,  6  C.  B. 
775 ;  Beekman  v.  Sarato^  &  S.  B.  B.  Co.,  3  Paige,  45.    And,  as 
was  said  by  the  court  in  the  Messenger  case,  in  virtue  of  its  charter 
ric^hts  and   privileges,  the  company  is  a  public  af^ent,  and  as  such 
ai^nt  is  placed  under  a  duty  to  exercise  its  calling  with  perfect 
impartiahty  towards  all  persons. 
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Carrying  passengers  upon  commutation  tickets  at  less  rates  than 
the  charges  for  single  tickets  has  become  a  usnal  mode  with  rail- 
road companies  in  prosecuting  the  carrying  business.  It  is  a  mode 
of  transacting  business  of  substantial  benefit  to  those  who  are  able 
to  avail  themselves  of  the  privilege ;  and  at  the  same  timej  is 
comnrrATio*^  greatly  conducive  to  the  growth  and  prosperity  of  parts 

of  the  State  lying  adjacent  to  the  lar^e  cities.    Inaeed. 

a  considerable  if  not  a  greater  part  of  the  passenger  carry- 
ing business  in  localities  contiguous  to  the  great  busmess  centres  oi 
the  country  is  transacted  under  this  system,  and  the  rental  and 
market  value  of  lands  in  such  localities  is  largely  determined  by 
the  ability  to  procure  transportation  at  reduced  commutation  rates. 
The  denial  of  this  privilege  to  a  particular  individual  is  to  liim  a 
substantial  injury.    A  company  is  under  no  obligation  to  establish 
commutation  rates  for  a  particular  locality,  but  when  it  has  estab- 
lished such  rates,  and  commutation  tickets  are  sold  thereat  to  tlie 
public,  the  refusal  of  such  a  ticket  to  a  particular  individual,  under 
the  same .  circumstances  and  upon  the  same  conditions  as  sxicli 
tickets  are  sold  to  the  rest  of  the  public,  is  an  unjust  discrimination 
against  him,  and  a  violation  of  the  principle  of  equality  which  the 
company  is  bound  to  observe  in  the  conduct  of  its  business.   There 
is  not  a  perceptible  shade  of  difference  between  the  denial  of  a 
commutation  ticket  under  such  circumstances,  and  the  refusal  to 
sell  the  same  individual  an  ordinary  ticket  at  the  customary  rate, 
and  demanding  of  him  for  transportation  the  utmost  price  allowed 
in  the  company's  charter,  in  excess  of  the  usual  price  at  which  such 
tickets  are  sold  to  the  public ;  and  such  a  denial  cannot  be  made  to 

auare  with   the  principles  laid   down   and  emphasized  in  the 
essenger  case. 

The  excuses  the  law  admits  of  as  sufficient  to  justify  a  comnioi: 
carrier  in  refusing  to  admit  a  passenger  willing  to  pay  his  fare. 
relate  to  the  character  or  condition  of  the  proposed  passenger,  or 
the  inability  of  the  carrier  to  caiTy  such  person  for  want  of  room  in 
the  vehicle.  For  instance,  the  carrier  is  not  bound  to  receive  ganv 
WHM  CARKKR  ^^®^®»  thicvcs,  or  known  pickpockets,  who  seek  to  boarxi 
Mj^  ExcLTOB  the  train  to  ply  their  vocation  ;  persons  whose  conduct 
PAB8BIOBR.  .^  riotous  or  disorderly,  or  one  wnose  person  or  clothing 
is  so  filthy  as  to  be  obnoxious  to  other  passengers,  or  who  is  affiicti'd 
with  a  contagious  disease,  or  intoxicated  to  such  an  extent  as  to 
render  it  probable  that  he  would  be  disaffreeable  or  annoying  to j»5- 
sengers.  2  Wood,  Eailways,  §  297;  fioone,  Corp.  §  259.  The 
carrier  may  also  exclude  a  passenger  who  I'efuses  to  comply  with 
the  reasonable  rules  and  regulations  of  the  company.  In  this  in- 
stance the  excuse  for  refusing  to  sell  the  relator  a  commutation 
ticket  is  his  refusal  to  pay  his  fare  on  one  occasion  during  tbe 
previous  month,  when,  by  inadvertence,  he  had  left  his  commnta^ 
tion  ticket  at  home.    The  facts  of  that  transaction  are  theee :  That 
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on  the  sixth  of  February  the  relator,  holding  a  commutation  ticket 
for  the  month  of  February,  took  passage  in  the  company's  cars  for 
New  York  city ;  that  the  baggage  master  came  through  tlie  cars 
collecting  tickets,  and  asked  the  relator  for  his  ticket ;  that  the 
relator  looked  for  his  commutation  ticket  and  could  not  find  it,  and 
thereupon  offered  a  regular  trip  ticket,  provided  it  should  not  be 
punched,  and  should  oe  returned  to  him  the  next  morning  on 
presentation  of  his  regular  commutation  ticket,  and  refused  other- 
wise to  pay  his  fare ;  that  the  same  oiler  was  made  to  the  con- 
ductor, and  refused  for  the  reason  that  the  latter  had  no  right  to 
?;rmit  the  relator  to  ride  on  a  ticket  which  should  not  be  punched, 
he  relator  then  rode  to  Hoboken  without  paying  fare  or  sur- 
rendering the  trip  ticket,  and  no  disturbance  was  made.  The 
relator's  conduct  was  reprehensible.  He  knew  and  should  have 
respected  the  duty  of  the  employees  on  the  train  in  the  enforcement 
of  the  company's  rules.  By  his  conduct  he  -made  himself  liable  to 
ejection  from  the  train,  and,  it  may  be,  to  the  forfeiture  of  the 
commutation  ticket  he  then  held.  But  we  think  that  this  miscon- 
duct did  not  justify  the  company  in  excluding  the  relator  thereafter 
from  a  privilege  in  which,  as  a  member  of  the  community,  he  was 
entitled  to  participate,  in  common  with  others  of  the  public.  Such 
a  measure  of  punitive  justice  has  not  been  granted  by  any  statute, 
and,  if  inflicted  by  any  regulation  of  the  company, — which  it  was 
not, — would  be  an  unreasonable  exercise  of  the  company's  power  to 
make  rules  and  reflations  for  the  government  of  passengers. 

The  relator's  rignt  to  proceed  by  mcmdamus  is  disputed.     It  is 
insisted  that  his  only  remedy  is  by  action  for  damages.     It  is  undis- 
puted that  mcmdmnus  is  an  appropriate  remedy  for  withholding 
a  right  such  as  the  relator  has  in  this  instance,  and  that  the  court, 
in  its  discretion,  will  award  the  writ  if  justified  by  the  circum- 
stances.    State  V.  Kailroad  Co.,  37  Conn.  154 ;  Chicago  &  N.  W.  R. 
R  Co.  V.  People,  56  111.  365  ;  High,  Extr.  Rem.  §  322.     It  will 
be   observed  that  the  relator  testified  that  his  residence  at  East 
Orange  is  a  permanent  residence,  and  that  the  lease  for  the  house 
he  occupies  extends  until  May  1st  next.     His  business  is  established 
in  the  city  of  New  York.     He  also  testified  that  the  ^ 
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agent'6  refusal  was  to  sell  him  any  more  commutation  lik  to  ookprl 
tickets,  and  it  does  not  appear  that  the  terms  of  the  itotatioh  wok. 
agent's  instructions  by  the  letter  of  February  7th  were  "' 
oonimanicated  to  him.     The  agent,  on  his  examination  as  a  witness 
on  the  first  of  May,  1885,  testified  that  the  order  so  given  had  not 
been  countermanded  or  withdrawn,  and  it  is  manifest  from  this 
]ici»tion  that  it  is  intended  not  to  admit  the  relator's  right  until  a 
decision  npon  that  right  shall  be  obtained, — a  circumstance  which 
is   sufficient  evidence  of  refusal  to  justify  the  award  of  a  mem- 
damrts.     State  u  Freeholders  of  Ocean,  47  In  .  J.  Law,  417.    Further- 
more, the  relator  applied  for  and  obtained  this  rule  to  show  cause 
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on  the  seyenth  of  March,  and  brought  on  the  argnment  of  the  rale 
at  the  first  term  of  this  coart  thereafter.  The  delay  in  the  decision 
of  the  case  was  dae  to  causes  for  which  the  relator  is  in  nowise 
responsible,  and  actions  for  damages,  with  the  obligation  to  demand 
ana  to  tender  the  price  of  a  commutation  ticket  from  month  to 
month,  and  make  payment  of  the  fares  charged  under  protest 
every  time,  would  be  an  inadequate  and  vexations  means  of  enforc- 
ing the  relator's  rights.  Under  the  circumstances,  we  think  a 
peremptory  mandamusj  in  conformity  with  the  terms  of  the  rule 
to  show  cause,  should  be  granted. 

Discrimination  in  Reference  to  Passenger  Rates  and  TicketSi — ^In  In- 
dianapolis, etc.,  R.  R.  Co.  V.  RiDard,  46  Ind.  298,  a  passenger  was  expelled 
from  a  freight  train  for  want  of  a  ticket,  and  for  refusing  to  pay  an  extra  fire 
required  in  cases  where  no  ticket  had  been  procured.  It  app^ured  that  the 
passenger  had  applied  for  a  ticket  and  that  the  agent  had  refused  to  sell  him 
one.  The  court  held  that,  under  these  circumstances,  the  expulsion  was 
wrongful.  Worden,  C.  J'.,  said:  *' Perhaps  they  (railroad  companies)  conld 
make  regulations  by  which  no  one  could  be  carried  at  all  on  trains  carryiDS 
passengers  without  having  previously  procured  a  ticket.  But  if  they  could 
make  such  regulations,  $tul  they  would  haee  no  right  to  dUoriminate  hetveen  per- 
90719,  and  9eU  tickeU  to  9ome  and  reftue  othen,  without  9om9mA  eav9e.  A  perMa 
having  duly  applied  for  a  ticket  and  having  been  refused  without  just  cause, 
would  have  the  same  right  to  be  carried  upon  paying,  or  offering  to  pay,  the 
ticket  rate  of  fare,  as  if  he  had  previously  purchased  a  ticket.*' 

Same— Discriminations  in  Passenger  Rates  caused  by  Competition— 
"Through''  and  " Local''  FareSi — It  is  very  often  the  case  that  *' through" 
or  long  distance  passcfn^ers  are  charged  a  less  rate  than  *Mocal*^  or  short 
distance  passengers,  the  difference  being  due  to  competition  in  the  through 
traffic,  that  does  not  exist  in  regard  to  that  which  is  local. 

Chitty  discussing  this  subject  says:  **It  sometimes  happens  that  railway 
companies,  in  consequence  of  opposition,  charge  a  less  sum  for  a  long  than 
they  do  for  a  short  distance,  and  they  dispute  the  right  of  any  person  to  take 
the  cheap  ticket  for  the  long,  and  get  out  at  the  end  of  the  short  distance. 
In  this,  however,  they  have  been  substantially  frustrated  by  the  decision  in 
the  Queen  v,  Frere."    Chitty  on  Carriers,  295. 

Powell  on  Inland  Carriers  also  refers  to  Reg.  v,  FreiB  as  follows:  ^'  When 
a  carrier  contracts  specially  to  carry  a  passenger  from  A  to  R  at  a  fixed 
charge,  the  passenger  has  still  a  subsisting  common  law  right  to  be  put  down 
or  to  have  his  goods  delivered  at  any  point  of  the  transit  where  the  carrier 
stops,  or  where  it  is  reasonable  that  he  should  stop.'' 

R.  Vashon  Rogers  in  **The  Law  of  the  Road,"  p.  187,  says:  '*I  saw  an 
English  decision  the  other  day  which  shows  how  one  may  save  a  little  in 
going  to  an  intermediate  place,  when  opposition  lines  are  running  to  some 
place  beyond.  *  How  is  tnat? '  was  asked.  *  Why,  often  if  two  lines  run  to 
&,  the  fare  is  cheaper  than  to  A,  which  perhaps  is  not  half  the  distance,  and 
one  can  buy  a  ticket  to  B  and  get  off  at  A  if  he  so  wishes.'  '  Would  that  be 
a  safe  dodge  V  'It  appears  to  have  been  decided  that  one  may  pay  fare  to  one 
place  and  yet  leave  the  cars  at  some  intermediate  place  where  toe  train,  stops, 
although  the  fare  to  the  latter  place  may  be  greater  than  it  is  to  the  former/  ** 
Mr.  Rogers  refers  to  Reg.  «.  Frere,  and  Moore  o.  Metropolitan  B.  R.  Oo^  as 
authority  for  his  remarlu. 

On  referring,  however,  to  these  two  decisions,  we  find  that  Mr.  Chitty,  Mr. 
Powell,  and  Mr.  Rogers  were  all  mistaken  in  the  conclusions  they  deduced 
from  them.    In  Regma  e.  Frere,  4  El.  &  Bl.  598;  s.c,  29  £Dg.  L^  &  £q.  143, 
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a  paasen^r  desiring  to  go  to  DisB,  to  which  the  fare  was  Ts.,  bouffht  a  ticket 
to  Norwich,  a  more  distant  place,  where  competition  had  reduced  the  fare  to 
Ss.  He  got  off  at  Diss,  and  refusing  to  pay  the  difference  in  fare,  was  prose- 
cuted for  40s.  penalty  imposed  by  a  reflation  of  the  company  for  entering 
a  carriage  without  haying  first  paid  his  fare.  Lord  Campbell  thought  he 
had  paid  fare  within  the  meaning  of  the  regulation,  and  hence  he  held  the 
penalty  not  recoverable,  remarking  however  that  '*I  cautiously  abstain  from 
expressing  any  opinion  as  to  the  power  of  the  company  to  make  special 
regulations  or  by-laws  so  as  to  enforce  larger  fares  for  shorter  distances.*' 

In  Moore  v.  Metropolitan  R.  R.  Co.,  L.  R.  8  Q.  B.  .86,  the  plaintiff  was  a 
passenger  by  the  defendant's  railway  and  was  travelling  with  a  return  ticket 
from  11  to  K.  On  reaching  £.,  a  station  short  of  N.,  he  ^t  out,  but  was  in- 
formed he  must  pay  an  additional  fare  of  twopence.  This  he  refused  to  do, 
and  was  therefore  given  into  custody  by  the  inspector  of  the  defendant's 
station,  upon  the  charge  of  refusing  to  give  up  his  ticket  or  pay  his  fare  and 
thereby  defrauding  the  defendants.  Eeld^  that  an  action  would  lie  on  the 
part  of  the  passenger  for  false  imprisonment,  as  the  inspector  had  no  power 
to  arrest  him  under  the  8  Victoria,  §  108,  104,  which  is  a  statute  empowering 
the  officiids  to  arrest  a  passenger  travelling  without  having  previously  paia 
his  fare,  and  with  intent  to  avoid  payment  thereof. 

It  is  thus  apparent  that  neither  of  the  two  cases  above  referred  to  decide 
the  question  ox  the  power  of  the  company  to  charge  passengers  more  for  a 
short  than  a  long  distance, 

Jo  the  case  of  the  Attorney  General  o.  Birmiugham  and  Derby  Junction  R.  R. 
Co.,  2  Ry.  Ca.  124,  the  railway  company  charged  passengers  conveyed  from 
Derby  to  Hampton-in-Arden  eight  shillings,  while  they  charged  other  passen- 
gers proceeding  from  Derby  to  Hampton-in-Arden  and  thence  to  London,  only 
after  the  rate  of  two  shillings  between  Derby  and  Hampton-in-Arden.     An 
information  was  filed  praying  an  injunction  to  restrain  the  imposition  of  an 
OBeqoal  charge  between  the  termini  at  Derby  and  Hampton.    It  was  admitted 
by  the  information  that  the  charge  of  eight  shillings  did  not  exceed  the  rate 
allowed  by  statute;  the  sixty-third  section  of  an  act,  by  which  it  was  enacted 
*'that  the  charges  made  for  the  carriage  of  passengers  and  goods  shall  be 
equal,  and  after  the  same  rate  per  mile ;  and  no  reduction  or  advance  in  any 
charge  for  conveyance  by  the  company  shall  be  made  in  favor  of  or  against 
any  particular  person  or  company,  travelling  upon  or  using  the  same  portion 
of  the  railway  only,  and  under  the  same  circumstances  as  aforesaid, "  was 
relied  on  by  the  attorney-general.    The  Lord  Chancellor  said : 

^*The  jurisdiction  of  this  court  is  of  very  expansive  nature,  but  I  do  not 
think  it  is  likely  to  be  expanded  to  the  extent  of  this  application.     Suppos- 
ing the  Attomey-Gkneral  has  a  right  to  appear  for  persons  who  pay  too 
much  as  well  as  those  who  pay  too  little,  I  think,  before  I  administer  the 
aasiatance  of  this  court,  I  should  feel  satisfied  that  the  interest  of  the  public 
requires  it.    Now,  it  is  clear  that  this  company  does  not  charge  more  than 
the  act  authorizes  them  to  charge  from  Derby  to  Hampton-m-Arden.     If 
tbej  do  there  is  another  remedy  for  the  public;  but  that  is  not  the  complaint 
before  me.    I  assume,  therefore,  that  they  charge  that  which  they  have  a 
right  to  charge  within  their  limits  between  Derby  and  Hampton-in-Arden ; 
therefore,  the  Attorney-General  now  asks  me  to  interfere  to  prevent  the 
company  carrying  passengers  at  too  cheap  a  rate.    This  is  evidently  the  true 
eomplaint ;  because  it  is  not  denied  that  they  carry  those  who  are  going  to 
Hampton-in-Arden  at  the  charge  which  they  are  authorized  to  make ;  but  per- 
aons  traweliing  under  other  circumstances,  not  intending  to  stop  there,  but 
goin^  on    to  London,  are,  according  to  the  attomey-generaPs  complaint, 
charMd  t^ro  shillings,  instead  of  eight  shillings.    Now,  I  do  not  know  who 
wOl  solfer  by  that  arrangement,  whatever  may  be  the  cause  of  it.    But  it  is 
not  neoBmmmxy  to  say  anything  about  the  jurisdiction  of  the  court,  or  how 
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far  I  should  interfere  if  I  had  the  power,  because  I  am  quite  clear  that  the 
sixty-third  section  has  not  the  slightest  reference  to  this  case.  That  was  for 
the  purpose  of  preventing  those  woo  should  get  the  monopoly  of  the  carriage 
of  the  public  from  exercising  that  monopoly  to  the  prejudice  of  individuals; 
that  is  to  say,  that  they  shall  not  be  at  liberty  to  carry  the  goods  of  one  man- 
ufacturer and  refuse  the  goods  of  another.  It  was  to  give  an  equal  right  to 
the  public  to  the  conveyance,  and  if  there  was  any  doubt  about  the  earlier 
part  of  the  clause,  the  latter  part  is  in  terms  so :  '  And  no  reduction  or  ad- 
vance on  any  charge  for  conveyance  by  the  said  company  shall  be  made  in 
favor  of  or  against  any  particular  company  or  person  travelling  upon  or 
using  the  same  portion  of  the  said  railway  only  and  under  the  same  circum- 
stances as  aforesaid.'  That  was  the  object  of  the  clause,  and  not  to  prevent 
the  company  from  making  such  arrangements  within  the  power  of  their  act 
as  they  mi^ht  find  most  convenient  to  themselves.  I  think  this  is  an  experi- 
ment which  is  not  likely  to  be  repeated,  and  I  shall  dismiss  the  motion  with 
costs." 

In  Hozier  v,  Caledonifin  R.  R.  Co.,  1  Nev.  and  Mac.  28;  17  Sess.  Ca.  302; 
24  Law  Times,  839,  a  railway  company  having  fixed  the  rates  for  passengers 
travelling  between  the  termini  of  the  line,  according  to  a  much  lower  scale 
than  the  rates  exigible  from  passengers  travelling  between  intermediate  sta- 
tions :  ffdd,  that  no  one  has  a  right  to  complain  of  such  proportional  rating 
unless  there  be  a  competition  of  interest,  or  unless  the  complainer  set  forth 
personal  disadvantage  to  himself — the  mere  statement  that  the  complainer 
has  frequent  occasion  to  travel  upon  the  railway  not  being  suflcient. 

In  Caterham  R.  R.  Oo.  v.  London,  etc.  R.  R.  Co.,  1  Nev.  and  Mac.  82;  1  C. 
B.  (N.  8.)  410;  26  L.  J.  C.  P.  161;  it  was  held  that  it  is  not  sufiicient  ground 
for  the  interference  of  the  court  under  the  Railway  and  Canal  Traflic  Act  of 
1854 •(England),  that  a  milway  company  charge  higher  fares  for  distances  on 
one  of  their  branch  lines  than  they  charge  for  equal  distances  on  another; 
nor  that  they  issue  third-class  return  tickets  on  one  branch  line  and  not  on 
another.  In  this  case  the  company  issued  third-class  return  tickets  to  sta- 
tions a  certain  distance  down  their  line,  and  the  court  refused  to  enjoin  them 
to  issue  such  tickets  beyond  that  distance. 

In  Jones  «.  Eastern  Counties  R.  R.  Co.,  1  Nev.  &  Mac.  45,  8  C.  B.  (N.  8.) 
718,  the  court  refused  to  grant  a  rule  for  an  injunction  against  the  Eastern 
Counties  Railway  Company,  under  the  Railway  and  Canal  TrafBc  Act,  1854 
(England),  to  compel  them  to  issue  season  tickets  between  Colchester  and 
London  on  the  same  terms  as  they  issued  them  between  Harwich  and  Lon- 
don, upon  a  mere  suggestion  that  the  granting  the  latter  (the  distance  being 
considerably  greater)  at  a  much  lower  rate  than  the  former,  was  an  undue 
and  unreasonable  preference  of  the  inhabitants  of  Harwich  over  those  of 
Colchester. 


"William  Randlette 
Henry  E.  Judkins. 

(77  Maine,   114.) 

A  declaration  in  an  action  of  trespass  or  case  for  the  taking  of  or  injury  to 
personal  nroperty,  which  does  not  contain  a  description  of  the  property  taken 
or  injurea,  is  bad  on  demurrer. 

A  railroad  conductor  who  permits  a  passenger  to  travel  on  his  train,  taking 
with  him  stolen  goods,  known  by  the  conductor  to  have  been  stolen,  is  not 
liable  to  an  action  by  the  owner  of  the  goods  therefor. 


STOLEN  GOODS — LIABILITY  OF  CONDUCTOR.  479 

On  exceptions. 

J.  TT.  Spavlding  and  F.  W,  Buher  for  plaintiflfe. 

Drummond  dk  Drummond  for  defendant. 

LiBBEY,  J. — The  declaration  in  this  case  is  clearly  bad  for  want 
of  a  description  of  the  property,  for  the  loss  of  which  the  action  is 
brought.  In  trespass  or  case  for  the  loss  of  or  injury  to  personal 
property,  the  thing  taken  or  injured  must  be  described  with  rea- 
sonable certainty.  1  Oh.  PI.  327;  Oliver's  Prec.  496,  note.  Here 
there  is  no  description.  The  word  "property,"  the  declaratioh 
only  designation,  is  the  most  general  that  can  be  used,  ■^• 
and  embraces  everything  susceptible  of  ownership.  But  this  defect 
may  be  cured  by  amendment. 

The  great  question  to  be  determined  is,  the  liability  of  the  de- 
fendant, assuming  the  property  to  be  sufficiently  described.  The 
averments  in  the  declaration  are,  in  substance,  that  the  defendant, 
on  the  twenty-first  day  of  January,  1883,  was  in  the  era-  facts. 

ploy  of  the  Maine  Central  R.  K.  Co.  as  conductor  of  the  night 
passenger  train  from  Bangor  to  Portland ;  that  on  the  nlglit  of 
that  day  four  men  boarded  said  train,  run  by  defendant  as  con- 
ductor, at  Richmond,  taking  and  carrying  with  them  on  board  said 
train  a  large  amount  of  stolen  property,  of  the  value  of  five  hun- 
dred dollars,  which  was  the  property  of  the  plaintiffs ;  that  the  de- 
fendant, knowing  said  property  to  be  stolen,  did  wilfully,  cor- 
ruptly, negligently  and  unlawfully  permit  said  men  to  ride  on  said 
train,  and  convev  and  escape  with  said  property ;  and  that  the  de- 
fendant unlawfully  took  a  portion  of  said  stolen  property  in  pay- 
ment of  their  fares.  It  is  not  alleged  that  the  four  passengers  had 
stolen  the  property,  or  that  they  were  unlawfully  in  possession  of 
it,  or  that  the  defendant  knew  that  it  was  the  property  of  the 
plaintiffs. 

Assuming  the  property  consisted'of  chattels,  the  title  to  which 
would  not  pass  by  a  delivery  from  a  trespasser  or  thief  to  one  taking 
for  value  without  notice,  does  the  declaration  present  a  case  of  lia- 
bility of  the  defendant  i 

If  the  defendant  took  a  part  of  the  chattels  in  payment  of  the 
fares  of  the  passengers  he  is  liable  as  a  trespasser  to  that  extent ; 
but  that  is  a  small  matter.  The  main  question  is,  whether  the  de- 
fendant is  liable  for  permitting  the  four  men  to  travel  over  the 
road  with  the  property  as  their  luggage,  upon  the  facts  averred  in 
the  declaration.  If  liable,  upon  what  grounds  does  the  liability 
rest?  It  is  not  claimed  that  there  was  a  privity  of  contract 
between  the  plaintiff  and  defendant,  by  reason  of  which  the  de- 
fendant owed  any  duty  to  the  plaintiffs.  Did  the  defendant 
owe  the  plaintiff  any  duty  as  conductor  of  the  train  or  otherwise } 
If  not  he  cannot  be  liable  for  a  negligent  performance  or  omission 
of  it.     '^  A  legal  duty  is  that  which  the  law  requires  to  be  done  or 
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forborne,  to  a  determinate  person  or  to  the  public."  Wharton  on 
Negligence,  §  24.  No  encli  duty  on  the  part  of  the  defendant  is 
averred,  unless  the  law  implies  it  from  the  facts  alleged. 

The  defendant  was  conductor  of  the  train.  As  such  it  was  his  duty 
to  direct  and  control  the  running  of  the  trait),  in  accordance  with 
the  regulations  prescribed  by  the  corporation  and  the  requirements 
of  law.  The  railroad  is  a  public  highway,  over  which  all  members 
of  the  public,  who  are  in  a  proper  condition  to  travel  in  a  public 
car,  who  pay  the  established  fare,  and  conduct  themselves  properly, 
c^KDucTOB  UH.  havc  a  legal  right  to  travel  with  their  luggage.  It  is  the 
DUTY  TO  AM^  Icffal  duty  of  the  conductor  to  permit  all  such  persons 
uwooNTRAiH.  to  cutcr  thc  cars  and  travel  over  the  road,  i?  or  suffi- 
cient cause  he  may  stop  the  train  and  eject  a  traveller  from  the 
train.  He  owes  no  legal  duty  to  the  public  to  stop  his  train  and 
elect  a  traveller  who  is  guilty  of  a  felony ;  or  to  arrest  such  trav- 
eller, and  hold  him  as  a  prisoner,  and  seize  the  property  he  may 
have  in  his  possession.  As  a  citizen  he  may  have  the  right,  if  he 
see  fit,  to  arrest  a  traveller  guilty  of  a  felony,  and  hold  him  till  he 
be  properly  prosecuted  ;  but  not  being  an  omcer,  charged  with  the 
duty,  and  having  no  legal  warrant  therefor,  he  is  under  no  legal 
duty  to  do  so,  and  thereby  take  upon  himself  the  burden  and  hazard 
of  justifying  his  act.  Nor  does  he  owe  any  duty  to  any  members 
of  the  public  to  arrest  a  thief  and  seize  and  hold  the  stolen  goods 
he  may  have  in  his  possession  ;  or  to  seize  and  hold  for  the  owner, 
whoever  he  may  be,  goods  which  a  traveller  on  the  road  may  have 
taken  and  is  carrying  away  as  a  trespasser.  At  most,  under  the 
plaintiflEs'  averments  in  this  case,  the  four  men  were  mere  trespass- 
ers, carrying  away  the  plaintiffs'  property,  the  defendant  having 
no  authority  from  the  plaintiffs  to  interfere  with  the  property  in 
any  way.  The  defendant  was  not  only  under  no  legal  duty  to  take 
the  property,  but  he  had  no  le^l  right  to  do  so ;  for  the  possession 
of  a  trespasser  is  sufficient  to  ^ive  him  the  legal  right  to  resist  the 
taking  by  one  having  no  authority  from  the  true  owner.  The 
fact  that  the  defendant  took  a  part  of  the  property  for  the  fares  of 
the  passengers  created  no  new  duty  on  his  part  towards  the  plain- 
tiffs.    It  makes  him  liable  only  for  the  portion  taken. 

We  have  discussed  the  question  involved  upon  principle,  there 
being  no  authorities,  direcuy  in  point,  cited  by  the  learned  coun- 
sel on  either  side ;  and  it  is  said  there  are  none.  If  so  the  infer- 
ence is  pretty  strong  that  the  common  law  will  not  sustain  an 
action  against  a  railroad  conductor  on  the  facts  alleged  in  this  case. 

Exception  sustained.    Demurrer  sustained.     Dedaration  bad. 

Peters,  0.  J.,  Walton,  Ymom,  Emert  and  Habkbll,  JJ., 
concurred. 
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When  a  mechanic  makes  a  journey  for  the  purpose  of  plying  his  trade,  a 
reasonable  amount  of  his  tools  is  included  witnin  the  meaning  of  the  word 
*' baggage.'*    What  is  a  reasonable  amount  is  for  the  jury. 

When  a  railroad  company  fails  through  negligence  to  deliver  a  trunk 
when  called  for,  its  common  carriers*  liabuity  will  continue. 

EsBOB  from  Labette  county. 

On  March  2,  1884,  William  Morrison  filed  his  petition  a^nst 
the  Kansas  City,  Fort  Scott  &  Gulf  R.  R.  Co.,  in  the  district 
court  of  Labette  county,  to  recover  $495.12,  with  interest  thereon 
from  February  8, 1884,  the  alleged  valne  of  certain  wearing  apparel 
and  tools.  The  petition  also  averred  that  the  railroad  company  was 
a  corporation  operating  a  railroad  from  Fort  Scott  to  Parsons,  and 
was  a  carrier  of  passengers  between  those  noints  on  February  8, 1884, 
and  subsequent  thereto ;  that  the  plaintin,  on  said  date,  was  a  watch- 
maker and  jeweller,  and  that  the  articles  described  in  the  petition 
constituted  the  tools  necessarily  used  by  him  in  carrying  on  his  occu- 
pation ;  that  on  said  February  8tb  the  plaintiff  was  a  passenger  on 
the  railroad  from  Fort  Scott  to  Parsons,  and  at  the  same  time  de- 
livered his  trunk  to  the  company  to  be  carried  as  baggage  between 
said  points ;  that  plaintiff  arrived  in  Parsons  on  said  day,  and  at 
once,  and  on  several  occasions  thereafter,  demanded  of  the  com- 
pany a  delivery  of  his  baggage,  which  was  refused  until  February 
23d ;  that  the  trunk  was  delivered  on  that  day,  but  that  the  wear- 
ing apparel  and  tools  described  in  the  petition  were  missing  from 
it ;  and  that  such  loss  was  caused  by  the  negligence  of  the  company. 
On  April  12,  1884,  the  railroad  company  filed  its  answer,  averring 
that  the  property  described  in  the  petition,  excepting  the  wearing 
apparel,  was  not  the  usual  or  ordinary  baggage  of  persons  in  plain- 
tiff's station  in  life,  was  not  necessarv,  proper,  or  convenient  for 
plaintiff's  use  in  travelling,  and  that  defendant  is  not  liable  therefor ; 
that  the  plaintiff  did  not  notify,  and  the  defendant  did  not  know, 
that  the  trunk  contained  any  such  articles,  and  that  the  plaintiff 
did  not  pay  defendant  any  extra  or  adequate  compensation  for 
transporting  such  property ;  that  the  plaintiff,  by  concealing  such 
knowledge  from  the  defendant,  was  guilty  of  fraud,  and  that  the 
defendant  would  not  knowingly  have  consented  to  carrv  the  same 
as  baggage,  or  to  have  occupied  the  relation  to  plaintiff  which  he, 
28  A.  <S;  £.  R.  Cas.— 81 
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by  concealment,  endeavored  to  make  it  occnpy ;  that  defendant^ 
rales  forbade  the  reception  of  such  articles  as  baggage,  of  whiek 
fact  plaintifE  had  full  knowledge ;  that  defendant  promptly  traos- 

J sorted  the  tronk  to  its  destination,  but  that  plaintiff  negligeDtly 
ailed  to  remove  the  same  from  defendant's  depot  for  an  unwar- 
rantable length  of  time ;  that  for  several  days  tlie  trunk  was  care- 
fully stored  and  cared  for,  but  that  on  the  night  of  Februaiy  15tb 
the  depot  was  burglarized,  and  certain  property  was  stolen  there- 
from ;  that  a  part  of  such  property  was  the  contents  of  a  trtmk 
claimed  by  plaintiff ;  that  such  burglary  and  theft  were  committed 
notwithstanaiiig  defendant's  vigilant  care;  that  the  depot  was 
securely  locked  at  the  time ;  that  if  plaintiff  lost  any  proper^,  it 
was  stolen  by  said  burglars,  without  fault  of  defen<£mt,  and  at  a 
time  lonff  after  its  carriage  was  ended,  and  when  plaintiff,  by  Us 
own  careless  act  in  leaving  said  property  in  the  depot,  had  (dianged 
the  relations  of  the  parties  so  that  t)ie  defendant  was  a  gratnitons 
bailee  of  the  goods.     The  answer  also  contained  a  general  denial. 
On  April  22,  1884,  the  plaintiff  filed  a  reply,  admitting  that  on 
or  about  the  night  of  Febrnary  15th  the  depot  was  burglarized,  and 
plaintiff's  property  stolen,  but  specially  aenies  all  averments  of 
negligence  on  the  part  of  plaintiff  in  not  calling  for  his  trnnk,  and 
generally  denies  all  other  afSirmative  averments  in  the  answer. 

Trial  had  before  the  court,  with  a  jury,  at  the  June  term  of 
court  for  1884.  The  jurv  returned  a  verdict  for  plaintiff,  and 
assessed  his  damages  at  the  sum  of  $347.67.  At  the  same  time 
the  jury  returned  the  following  special  findings  of  fact : 

"  (1)  When  did  the  trunk  of  the  plaintiff  arrive  in  Patsons? 
An&wer.  By  statement  of  defendanC,  as  per  record,  Februaiy  9, 
1884.    {2)  When  did  the  plaintiff  first  present  his  check  to  and 
demand  his  trunk  of  the  railroad  company  after  the  arrival  of  the 
trank,  and  was  it  before  or  after  the  burc^larv  of  the  depot  of  the 
defendant?    If  so,  how  long  before  the  Durglaryt     A,  UnL 
Plaintiff  demanded  trunk  on  February  9, 1884.    Depot  was  dosed. 
Second.  February  11th.    Plaintiff  again  demanded   trunk  three 
days  before  burglary.    (8)  When  did  such  bui^lary  take  place. 
A.  February  16, 1884.    (4)  Where  did  the  defendant's  servants 
keep  the  trunk  of  the  plaintiff  from  the  time  it  arrived  in  Parsons 
to  the  time  the  depot  was  burglarized?    A.  In  ba^age-room. 
(5)  On  the  night  of  the  burglary,  where  was  the  tm^!    A.  In 
baggage-room.    (6)  Was  the  door  of  the  depot  locked,  and  was  it 

Sroperly  closed  up,  on  the  night  of  the  burglarv  ?  -4.  Ftom  eri- 
ence  we  find  that  depot  was  closed  as  usual ;  but  not,  in  onr 
opinion,  as  securely  as  it  should  be.  (7)  If  the  above  question  is 
answered  in  the  n^ative,  in  what  respect  was  the  depot  not  locked 
and  properly  closed?  A.  By  leaving  key  in  lock  of  inside  door  of 
baggage-room.  (8)  Would  the  contents  of  trunk  have  been  lost  if 
the  burglary  had  not  been  committed?    A.  We  think  not.    {^) 
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Conid  the  defendant  have  prevented  the  burglary  by  the  exercise 
of  reasonable  care  t  A>  In  our  opinion,  yes.  (10)  If  the  above 
question  is  answered  in  the  afSrmative,  what  constitntes  the  want 
of  reasonable  care  on  the  part  of  defendant  ?  A.  By  not  properly 
locking  door  and  secaring  key ;  also  by  having  no  watcnman  on 
premises.  (11)  What  portion  of  the  property  sued  for  was  bag- 
gage, within  the  rules  laid  down  by  the  court?  A.  The  entire 
contents  of  trunk.  (12)  If  you  answer  the  last  question  that  the 
jeweller's  tools  were  bag^ge,  for  what  purpose  did  the  plaintiff 
carry  them  with  him  on  journey  ?  A.  For  the  purpose  of  using 
them  when  he  found  employment.  J.  M.  Bibt,  f'oreman." 

On  June  5,  1884,  the  railroad  company  filed  its  motion  for 
judgment  on  the  special  findings  of  the  jury,  and  also,  on  the  same 
day,  filed  a  motion  for  a  new  trial.  Both  motions  were  overruled 
by  the  court ;  and  on  August  11, 1884,  the  court  rendered  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of  $347.67,  and  also  for 
the  costs,  taxed  at  $84.15.  The  railroad  company  excepted,  and 
brings  the  case  here. 

Smr  A  Perry  and  Wallaee  Pratt  for  plaintiff  in  error. 

Kimball  <&  Osgood  for  defendant  in  error. 

HoBTON,  C.  J. — The  evidence  introduced  upon  the  trial  on  the 

part  of  plaintiff  below  shows  he  purchased  a  ticket  at  Fort  Scott 

for  Parsons  on  February  8,  1884,  of  the  agent  of  the  Kansas  City, 

Fort  Soott  &  Gulf  R.  R  Co.;   that  he  checked  his  trunk  for 

Parsons  a  half  hour  before  the  train  started ;  that  he  arrived  at 

Panons  at  7  o'clock  of  that  day,  and  on  his  arrival  asked  the 

^g'Ag^™^^  A^  ^^^  railroad  depot  if  his  baggage  had  come,  and 

was  informed  it  had  not ;  that  on  the  next  day  he  again  inquired 

of  the  depot  agent  about  his  baggage,  and  was  again  told  it  had 

not  arriTea ;  tl^t  on  the  morning  of  the  10th  he  went  to  the  depot, 

but  foond  no  one  there ;  that  he  then  gave  his  baggage-check  to 

the  proprietor  of  the  Belmont  Hotel  at  Parsons,  with  instructions 

to  have  his  trunk  brought  from  the  depot ;  that  the  porter  at  the 

Belmont  Hotel  went  to  the  depot  after  the  trunk  in  tlie  afternoon 

of  February  11,  and  presented  to  the  baggage-man  the  check  for 

die  trank,  and  asked  for  it,  but  was  told  by  him  it  was  not  there ; 

diat  a  seryant  of  the  Belmont  went  to  the  depot  on  February  12th, 

^ut  6:35  P.1C,  for  the  trunk,  but  found  no  one  there.     The  evi- 

tnce  on   the  part  of  the  railroad  company  established  that  the 

ink  reached  Parsons  on  Februarv  9, 1884 ;  that  it  was  apparently 

good  order  when  it  arrived ;  that  on  February  15th  the  depot 

^s  burglBriz&ij  and  the  trunk  broken  open  and  robbed. 

The  jnry  found  the  plaintiff  demandea  his  trunk  on  February  9, 

"~4,  and  a^in  demanded  it  on  February  11th,  and  these  findings 

gnpported  by  the  evidence,  because  the  demand  made  by  the 

)r  of  the  Belmont  on  the  11th  was  the  same  as  if  plaintiff  had 
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made  the  demand,  as  the  porter  was  acting  for  him  and  in  his 
NKOLiGEWTFAiL.  intcrost.  Therefore,  we  may  omit  from  this  case  all 
SoQi^K^^SS  discussion  of  the  liability  oi  the  defendant  below  as 
coNTnruu.  warehoDScman  or  bailee  for  hire.  If  plaintiff  demanded 
this  baggage,  as  testified  to,  and  the  company,  having  the  trank  at 
its  depot  at  Parsons,  refused  to  deliver  it,  the  company  is  respon- 
sible to  the  owner  for  its  contents,  although  the  trunk  was  subse- 
quently broken  open  and  robbed  without  its  fault.  The  liability 
of  the  railroad  company  was  co-extensive  with  its  custody  of  the 
trunk,  and  continued  until  it  was  safely  delivered  into  the  hands 
of  its  owner,  if  the  owner  called  for  and  demanded  the  trunk 
within  a  reasonable  time  after  it  reached  Parsons.  All  of  this  was 
done  by  the  owner.  Railroad  Co.  v.  Brewer,  20  Kan.  670 ;  Rail- 
road Co.  V.  Conklin,  32  Kan.  55 ;  s.  c,  16  Am.  &  Eng.  R.  R.  Cas. 
116 ;  Thomp.  Carr.  530-582. 

We  think,  therefore,  that  there  is  only  one  principal  question 
presented  by  the  record  for  our  determination ;  that  is,  whether 
the  tools  of  plaintiff  below  are  proper  baggage  for  a  watchmaker 
WHAT  comn.  and  jeweller.  The  general  rule  is  that  the  implied  obli- 
SSrwuJS?^*''  gation  of  a  common  carrier  to  carry  the  baggage  of  a 
FACT  FOR  JTOY.  pajBseuger  does  not  extend  beyond  ordinary  baggage, 
and  it  may  be  said,  generally,  that  by  "  baggage"  we  are  to  under- 
stand such  articles  of  personal  convenience  or  necessity  as  are 
usually  carried  by  passengers  for  their  personal  use,  and  not  mer- 
chandise or  other  valuables,  although  carried  in  the  trunks  of 
passengers,  which  are  not,  however,  designed  for  any  such  use, 
out  for  other  purposes,  such  as  a  sale  and  the  like.  Story,  Bailm. 
499 ;  Hutchinson,  Carr.  §  679.  The  decisions  on  the  subject  of 
passengers'  baggage  turn  upon  the  question  what  articles  baggage 
may  consist  oi.  This  is  a  mixed  question  of  law  and  fact,  to  be 
determined  by  the  jury  under  proper  instructions  from  the  court. 

In  Macrow  v,  Kailway  Co.,  L.  R.  6  Q.  B.  612,  the  question 
coming  before  the  court  as  to  what  was  properly  included  by  the 
term  "  baggage,"  the  true  rule  was  said  by  Cockbum,  C.  J.,  to  be 
AuTHOBrrnts.  "  that  whatever  the  passenger  takes  with  him  for  his 
personal  use  or  convenience,  according  to  the  habits  or  wants  of 
the  particular  class  to  which  he  belongs,  either  with  reference  to 
the  immediate  necessities,  or  to  the  ultimate  purpose  of  the  jour- 
ney, must  be  considered  as  personal  luggage.  This  would  include, 
not  only  all  articles  of  apparel,  whether  for  use  or  ornament,  but 
also  the  gun  case,  or  the  fishing  apparatus  of  the  sportsman,  the 
easel  of  the  artist  on  a  sketching  tour,  or  the  books  of  the  student, 
and  other  articles  of  an  analogous  character,  the  use  of  which  is 
personal  to  the  traveller,  and  the  taking  of  which  has  arisen  from 
the  fact  of  his  lourneying.  .  .  .  But  mercKandise,  or  furniture,  or 
household  goods  would  not  come  within  the  description  of  ordinary 
lugg^G)  unless  accepted  as  such  by  the  carrier." 
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It  IB  also  held  by  the  anthorities  that  a  reasonable  quantity  of 
his  tools  is  proper  baggage  for  a  mechanic.  Davis  v.  Railroad 
Co.,  10  How.  Fr.  330;  Porter  v.  Hildebrand,  14  Pa.  St.  129. 
The  cases  of  Davis  v.  Raih'oad  Co.,  Sfwpra^  and  Porter  -y.  Hilde- 
brand, sujpra^  are  cited  by  Thompson  in  his  work  on  Carriers, 
and  also  by  Hutchinson  in  his  work  on  the  same  snbiect ;  and  are 
also  referred  to  in  other  text-books  without  criticism  or  other 
unfavorable  comment.  Thomp.  Carr.  513;  Hutcliinson,  Carr. 
§683. 

These  cases  are  quite  similar  to  the  one  at  bar,  excepting  that 
the  tools  in  controversy  are  more  valuable.  In  Davis  v.  Raih'oad 
Co.  the  contents  of  the  trunk  consisted  of  ordinary  wearing 
apparel,  a  gnn,  and  a  set  of  harness-maker's  tools,  worth  $10. 
The  plaintiS  was  a  harness-maker  by  trade,  and  it  was  proved  that 
it  is  usual  for  those  of  that  trade,  in  going  from  place  to  place,  to 
take  their  tools  with  them  in  their  trunks. 

In  Porter  v.  Hildebrand  the  plaintiff  was  a  carpenter,  and  his 
trunk»contained  $45  of  clothing  and  $55  of  carpenter's  tools.  He 
was  moving  from  Pennsylvania  to  the  State  of  Ohio,  and  he  de- 
livered his  trunk  to  the  owners  of  a  stage  to  carry  it  from  Pitts- 
,  burgh  to  Worcester,  Ohio.  In  that  case  the  court,  speaking 
through  Bell,  J.,  said : 

"Another  question  disclosed  by  the  record  is  whether  a  recovery 
can  be  had  for  the  value  of  the  carpenter's  tools,  which  the  jury 
have  found  were  a  reasonable  part  of  the  plaintiff's  baggage. 
.  .  .  The  right  to  carry  tools  as  baggage  is  unquestionably 
open  to  abuse ;  but,  in  the  language  of  the  court  in  McGill  v, 
Kowand,  3  Pa.  St.  451,  the  correction  is  to  be  found  in  the  intelli- 
gence and  integrity  of  the  jury  called  to  determine  under  the  cir- 
cumstances of  each  case.  It  is,  it  is  said,  a  common  thing  for 
journeymen  mechanics  to  carry  in  their  trunks,  with  clothing,  a 
small  and  select  portion  of  their  tools.  To  this  practice  I  see  no 
such  objection  as  ought  to  put  this  kind  of  property  out  of  the 

f)rotection  afforded  to  the  necessaries  a  traveller  is  compelled,  by 
e^itimate  considerations,  to  transport  with  his  person.  Upon 
this  score,  the  judgment  rendered  below  is,  I  thinx,  unobjection- 
able." 

The  evidence  shows  that  plaintiff  below  was  a  watchmaker  and 
jeweller ;  that  he  went  to  Parsons  to  work  at  watchmaking ;  that 
the  tools  in  his  trunk  were  intended  for  repairing  watches,  and 
were  necessary  for  his  work ;  and  that  they  were  the  tools  usually 
carried  by  a  person  of  his  trade  or  occupation.  The  plaintiff  is, 
therefore,  strictly  speaking,  a  mechanic,  and  a  reasonable  quantity 
of  his  tools  is  proper  baggage.  The  term  "  baggage  "  was  fairly 
defined  to  the  jury  in  the  instructions  of  the  court,  and  we  do  not 
think  any  of  the  instructions  were  misleading  or  prejudicial, 
although,  as  a  whole,  they  were  unnecessarily  prolix.     What  was 


486  KAirSAS  CITY,  STO.,   B.   B.  00.  t.  MORRISON. 

a  reasonable  quantity  of  tools  for  plaintiff  below  to  carry,  iras  a 
question  for  the  jury. 

The  judgment  of  the  District  Court  must  be  affirmed. 

All  the  justices  concurring. 

What  Articles  are  Included  within  the  meaning  of  the  word  Baggigec- 
Articles  to  be  used  at  end  of  journey  or  during  a  temporary  stay  are  as  prop- 
erly baggage  as  articles  actually  used  in  transit.     Toledo,  etc,  R.  R  Ck>. 
9.  Hammond,  88  Ind.  879.     Whether  bedding  packed  in  a  box  and  belong- 
ing to  a  poor  man  who  is  moving,  is  baggage,  depends  upon  the  dream- 
stances  of  the  case,  and  is  a  question  for  the  jury.     Ouimit  v,  HeoBhaw,  S5 
Vt.  606.     A  ffold  watch  carried  in  a  trunk  may  be  baggage.     McConnick  e. 
Hudson  Riv.  R  R.  Co.,  4  B.  D.  Smith  (N.  Y.)  181;  American  Contact  Co. 
e.  Cross,  8  Bush  (Ky.)  472.     Valuable  old  laces  may  be  baggage:  whether 
they  are  or  are  not  depends  upon  circumstances,  i.e.y  whether  they  are  being 
carried  as  articles  of  apparel  or  of  merchandise.    In  the  latter  case  thej  are 
not  baggage ;  whether,  in  the  former  case,  they  are  or  are  not,  depends  upcm 
whether,  considering  the  owner^s  circumstances  in  life,  they  were  audi  as  to 
form  a  part  of  her  ordinary  and  reasonable  apparel.    Fraloff  «.  New  York 
Cent.,  etc.,  R.  R.  Co.,  10  Blatch.  (U.  S.  C.  Ct.)  16. 

But  when  passenger,  without  disclosing  fact  to  company  at  time  of 
checking,  carries  in  hi^  trunk  articles  of  merchandise,  the  company  is  sot 
liable  as  a  common  carrier  as  to  such  articles,  if  lost.  Cincinnati,  etc.,  B. 
R.  Co.  «.  Marcus,  88  111.  219. 

Articles  of  merchandise  are  not  baggage,  and  railroad's  common  car-- 
rier's  liability  does  not  extend  to  them.  Mississippi  Cent.  R  R.  Co.  r. 
Kennedy,  41  Miss.  671.  See  also  Smith  v.  Boston  &  Me.  R  R.  Co.,44  N.  E 
826;  Collins  «.  Boston  &  Me.  R  R  Co.,  10  Cush.  (Mass.)  606.  In  case  of 
merchandise  carried  in  a  trunk  without  notice  to  company,  the  liabilitj  of 
company  is  that  of  a  bailee  or  carrier  without  reward.  sSmith  v.  Boston  & 
Me.  R.  R  Co.,  44  N.  H.  826;  Collins  «.  Boston  &  Me.  R  R  Co.,  lOCusk 
(Mass.)  606. 

Articles  which  a  passenger  has  purchased  for  one  not  a  member  of  hia 
own  family  are  not  merchandise.  Dexter  «.  Syracuse,  etc.,  R  R  Co.,  4%!^. 
Y.  826.  A  surgeon's  case  of  instruments  is  baggage.  Hannibal  R.  R.  ^^ 
Swift,  12  Wall.  (U.  S.)  262. 

Money  carried  in  a  trunk  may  be  baggage.  Jordan  «.  FaU  RIt.  R  R  Co., 
6  Cush.  (Mass.)  69. 

Money  carried  for  purpose  of  purchasing  clothes  at  place  of  destination, 
not  baggage.  Hickoz  v,  Naugatuck  R  R.  Co.,  81  Conn.  281.  A  reason- 
able amount  of  bank  bills  may  be  carried  in  a  trunk  as  baggage.  Illinoii 
Cent.  R  R.  Co.  «.  Copeland,  24  111.  882. 

One  revolyer  is  ** baggage."  Davis  v,  Mich.  Southern,  etc,  R  R  Co.,  3S 
111.  278;  but  two  are  not.  Chicago,  etc.,  R  R  Co.,  66  HI.  212.  Adnm- 
mer's  samples  owned  by  his  employer  are  not  merchandise,  *  Stimsoa  r. 
Conn.  RiT.  R.  R  Co.,  98  Mass. -88. 

A  rocking  horse  is  not  baggage.  Hudston  v.  Midland  Rj.  Co.,  KR^^ 
Q.  R  366. 

A  rifle,  a  revolver,  two  gold  chains,  two  gold  rings  and  a  ailver  pendl 
case  held  baggage.  Bruty  «.  Grand  Trunk  Ry.  Co.,  82  Up.  Can.,  Q.  B.6I 
Six  pairs  of  sheets,  six  pairs  of  blankets,  and  six  pairs  of  ouilta,  carried  in  a 
trunk  by  one  who  is  leaving  Canada  and  travelling  to  Lonaon,  where  be  ex- 
pects to  provide  himself  with  a  home,  are  not  baggage.  Macrow  r.  Great 
Western  Ry.  Co.,  L.  R,  6  Q.  B.  612. 

Jewelry  of  the  value  of  $30,000  carried  in  a  trunk  held  not  baggage. 
Michigan  Central  R  R  Co.  v,  Carrow,  78  HI.  848.     It  ia  the  duty  of  passen- 
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ger  haying  merchandise  in  his  trunk  to  inform  carrier  of  the  fact.  Michi^pn 
Central  R.  R  Co.  v,  Carrow,  78  111.  848.  Samples  of  merchandise  belonging 
to  another  are  not  baggage.  Ailing  v.  Boston  &  A.  R.  R.  Co.,  126  Mass.  121. 
Title  deeds  of  client  carried  by  an  attorney  and  bank  notes  to  meet  contin-' 
gendes  of  suit,  are  not  baggage.  Phelps  v.  London  &  N.  W.  Ry.  Co.,  19 
C.  B.,  N.  B.  821. 

Question,  whether  89  English  sovereigns  were  baggage,  left  to  jury. 
Fairfax  «.  New  York  Central  R.  R.  Co.,  78  N.  Y.  167. 

Railroad  company  is  not  obliged  to  receive  as  baggage  the  trunk  of  one 
who  does  not  go  by  the  same  train.  Graffam  v,  Boston  &  Me.  R.  R.  Co.,  67 
He.  234;  15  Am.  Ry.  Rep.  872. 

See  also  note  to  Texas,  etc.,  R  R.  Co.  v,  Capps,  16  Am.  ft  Bng.  R.  R. 
Gas.  121. 


Central  Bailboab  and  BANSiNa  do. 

V. 

Cabs. 

(76  Alabama^  888.) 

A  corporation  chartered  under  the  laws  of  Georgia  necessarily  has  its  resi- 
dence there,  and  cannot  exercise  any  of  its  corporate  faculties  in  Alabama 
except  by  comity,  which  is  granted  or  withheld  on  such  terms  and  conditions 
as  may  be  prescribed. 

When  a  railroad  extends  through  two  or  more  States,  and  is  operated 
under  a  charter  procured  from  each,  identical  in  the  powers  and  privileges 
conferred,  the  corporation  is  a  unit,  and  has  a  legal  residence  in  each  of  the 
States  through  which  its  road  runs. 

The  statutory  provisions  authorizing  the  service  of  process,  in  actions 
agaiiist  corporations,  on  certain  designated  officers  or  agents,  or,  affidavit 
beio^  made  of  their  non-residence,  on  any  white  person  in  the  employment 
of  the  corporation,  or  doing  business  for  it  (Code,  §§  2984-5),  do  not  author- 
ize suits  against  foreign  corporations,  except  on  causes  of  action  originating 
here,  or  on  contracts  enterea  into  with  reference  to  a  subject-matter  within 
thia  SUte. 

A  poasenger  travelling  on  a  railroad  in  Georgia,  where  he  resided,  between 
the  cities  of  Macon,  worgia,  and  Eufaula,  Alabama,  cannot  maintain  an 
action  in  the  courts  of  Alal^ma,  a^inst  the  Georgia  railroad  company  as  a 
common  carrier,  for  personal  injuries  sustained  in  Georgia. 

Whether  a  railroad  company,  incorporated  in  Georgia,  and  extending  its 
bosineflfl  into  Alabama,  can  be  here  sued  for  a  breach  of  contract  to  be  per- 
formed partly  in  each  State,  is  not  decided. 


from  the  Circuit  Court  of  Barbour. 
This  action  was  brought  by  Miles  B.  Carr  against  the  ^^  Central 
R.  R-  and  Banking  Co.  of  Georgia,"  a  corporation  chartered 
and  or^nized  under  the  laws  of  Georgia,  to  recover  damages 
for  personal  injuries  sustained  by  plaintiff,  on  or  about  the  8th  of 
December,  1882,  while  travelling  as  a  passenger  on  the  defendant's 
railroad,  at  or  near  Georgetown,  in  Quitman  county,  Geoi^a ;  and 
was  commenced  on  March  24,  1883.    The  complaint  contained 
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only  a  single  count  in  case,  \cliich  alleged  that  the  defendant  was, 
at  the  time  the  plaintiff  was  injured,  operating  its  railroad  in  the 
capacity  of  a  common  carrier,  and  that  the  injury  was  caused  bj 
the  negligence,  carelessness,  and  incompetency  of  its  agents  and 
servants  in  charge  of  the  road  and  train.  The  defendant  filed  a 
plea  in  abatement  to  the  jurisdiction  of  the  court,  alleging  that  it 
was  a  foreign  corporation,  having  its  residence  and  doing  business 
in  Georgia,  and  that  the  injury  complained  of  happened  in  Georgia. 
To  this  plea  there  was  a  special  replication,  to  which  a  demurrer 
was  interposed  ;  and  the  judgment-entry  recites,  that  the  demurrer 
to  the  replication  was  overruled,  that  the  plea  in  abatement  ^as 
thereupon  overruled  and  quashed,  and  that  the  cause  was  tried  on 
issue  joined  on  the  plea  oi  not  ffuilty.  The  averments  of  the  plea 
in  abatement,  and  of  the  replication  thereto,  are  stated  in  the 
opinion  of  the  court.  The  overruling  of  the  demurrer  to  the  rep- 
lication, and  the  judgment  quashing  the  plea  in  abatement,  with 
other  matters,  are  now  assigned  as  error. 

Arrington  <6  Graham  and  Roqu&m/yre  cfe  Shorter  for  appellant 

McKleroy  <6  Corner^  ccmt/ra. 

Stone,  0.  J. — The  appellant,  defendant  in  the  court  below,  was 
sued  as  a  corporation  ;  and  the  complaint  charges  that  it  ^'  was  en- 
gaged in,  and  carrying  on  the  business  of  a  common  carrier  of 
Facts.  goods  and  passcngci's  for  hire,  and,  as  such  common 

carrier,  it  controlled  and  operated  a  railroad  for  the  carriage  of 

§ood8  and  passengers  for  hire,  between  the  city  of  Macon,  in  the 
tate  of  Georgia,  and  the  city  of  Euf aula,  in  the  State  of  Alabama.'' 
Plaintiff  then  avers,  that  he  purchased  a  ticket  in  the  State  of 
Georgia,  and  was  travelling  on  said  road  in  the  direction  of  £n- 
faula,  Alabama,  and  '^  while  running^ along  said  railroad,  and  at  a 
point  near  the  depot  or  station  of  Georgetown,  in  the  county  of 
Quitman^  and  State  of  Georgia,  was  thrown  violently  from  the 
track  of  said  railroad,"  etc.  The  plaintiflE  charges  acts  of  negli- 
gence on  the  part  of  the  railroad,  which  acts  of  negligence,  he 
avers,  caused  the  derailment,  and  his  consequent  serious  injuiy, 
for  which  he  instituted  this  suit  in  Barbour  county,  Alabama. 

The  appellant  railroad  is  a  corporation  under  the  laws  of  Georgia, 
and  not  under  the  laws  of  Alabama;  and  Carr,  plaintifE  below, 
was  at  the  time  of  the  injury,  and  yet  is,  a  resident  of  the  State 
of  Georgia.  Plaintiff,  through  his  attorney,  made  oath  '^  that  the 
president,  or  other  head  of  the  defendant  corporation,  and  the 
secretary,  or  cashier,  or  managing  agent  of  said  corporation,  ail 
reside  out  of  the  State  of  Alabama."  Summons  issued,  and  was 
returned  by  the  sheriff  served,  by  leaving  a  copy  "  with  Charles 
J.  McLaughlin,  a  white  person,  in  the  employ  of  the  Central 
Railroad  and  Banking  Company  of  Georgia."  Code  of  1879,  § 
2935. 
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Before  pleading  to  the  merits,  the  defendant  corporation  pleaded 
in  abatement,  that  the  Alabama  court  had  no  jurisdiction  to  hear 
and  determine  the  cause.     The  special  grounds  set  forth  in  the 
plea,  on  which  it  is  claimed  that  the  Alabama  court  is  without 
jurisdiction,  are,  that  the  defendant  railroad  corporation  was  in- 
corporated under  the  laws  of  Georgia,  and  not  under  the  laws  of 
Alabama ;  that  the  contract,  under  which  plaintiff  was  bein^  trans- 
ported by  defendant,  was  made  in  Georgia ;  that  the  injury  of 
which  plaintiff  complained  was  suffered  in  Georgia ;  that,  at  the 
time,  the  said  defendant  was  doing  business  under  its  said  charter, 
in  the  State  of  Georgia;  that  when  the  summons  and  complaint 
were  issued  in  this  cause,  and  ever  since,  plaintiff  was  and  has 
been  a  resident  citizen  of  the  State  of  Georgia,  and  not  of  the 
State  of  Alabama ;  and  that  the  summons  and  complaint  in  this 
cause  were  never  served  on  its  president,  or  any  of  its  managing 
agents.    These  averments  were  not  denied ;  but,  in  avoidance  of 
them,  plaintiff  replied,  that  '^  said  defendant  corporation  is  also  en- 
gaged in  business  and  doing  business  as  a  common  carrier  in  the 
State  of  Alabama,  and  the  county  of  Barbour,  and  it  does  business 
in  this  State  and  in  Barbour  county  by  .its  agents ;  and  the  very 
contract  which  defendant  made  with  plaintiff,  and  for  the  failure 
to  perform  which  contract  on  account  of  defendant's  negligence 
ana  breach  of  duty,  this  action  arose,  was  a  contract  to  transport 
the  plaintiff  from  Ward's  Station,  in  the  State  of  Georgia,  to  Eu- 
faula,  in  the  State  of  Alabama,  as  a  common  cairier  of  passengers 
in  both  said  States."     The  replication  then  avers,  that  affidavit 
was  made  of  the  non-residence  of  the  corporation's  officers,  and 
that  McLaughlin,  on  whom   the  summons  and  complaint  were 
served,  "  was  a  white  person  in  the  employ  of  the  defendant  cor- 
poration in  the  county  of  Barbour  and  State  of  Alabama,  at  the 
time  of  the  said  service  upon  him."     There  was  demurrer  to  this 
replication,  which  the  Circuit  Court  overruled,  thereby  holding 
the  replication  sufficient. 

There  is  a  failure  in  the  replication  to  set  forth  the  extent  of 

defendant's  business  in  Alabama,  and  it  is  not  shown  in   what 

manner  it  is  conducted.    If  by  railroad,  there  is  no  dbfeitdaiit    a 

averment  that  it  operates  a  line  beyond  the  city  of  JSStioii  aTto 

£iif anla.     We  know  that  Eufaula  is  in  Alabama,  and  it  ^^-^'^^^^ 

is,  perbap)6,  common  knowledge  that  it  is  near  the  Chattahoochee 

liveTj  the  dividing  line  between  Alabama  and  Georgia  at  that  place. 

It  may,  however,  be  conceded  for  the  purpose  of  this  cause,  that 

the    Idontgomery  &  Eufaula  R.  R.,  eighty  miles  in  length,  and 

extending  from  one  city  to  the  other,  is  owned  and  operated  by  the 

defendant  corporation,  and  that  it  is  run  in  connection  with,  and 

in    oontinnation   of  its  own  railroad,  chartered  by  the  State  of 


_  a.     This  being  conceded,  the  Central  R.  R.  and  Banking 
Co.    of  Georgia  has  no  corporate  faculties  which  it  can  exer- 
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cise  of  right,  beyond  the  boundary  of  its  own  State.  One  State 
legislature  cannot  confer  corporate  powers,  to  be  exercised  in 
another  State.  It  is,  as  to  Alabama,  a  foreign  corporation,  per^ 
mitted  to  do  and  perform  corporate  functions  within  the  I&ttei^s 

i'urisdiction,  only  by  comity ;  and  that  comity  is  granted  or  with- 
held, on  just  such  terms  and  conditions  as  the  granting  State  may 
impose. 

The  defendant  corporation  having  been  created  and  organized 
under  the  laws  of  the  State  of  Greorgia,  the  necessary  consequence 
is,  that  its  residence  was  in  that  State,  and  not  in  the  State  of  Ala- 
batna.  Its  chief  officers  and  business  headquarters  must  be  sop- 
posed  to  have  been  in  Georgia,  where  it  had  and  has  authority  to 
construct  and  operate  its  road,  and  exercise  its  corporate  faculties. 
Hence  it  is  that  a  copy  of  the  summons  and  complamt,  issued  from 
an  Alabama  court,  could  not  be  delivered  ''  to  the  president,  or 
other  head  thereof,  secretary,  cashier,  or  other  managing  agent 
thereof,"  as  is  required  when  a  corporation  is  sued  in  the  State  of 
its  residence.  Code  of  1876,  §  2934.  Hence  it  is  that  plaintifi 
could,  as  the  statute  requires,  make  oath  '^  that  the  president,  or 
other  head  of  the  defendant  corporation,  and  the  secretary  and 
cashier,  or  managing  agent  of  said  corporation,  aU  reside  out  of  the 
State  of  Alabama."     Code,  §  2936. 

It  has  come  to  be  common  and  profitable  to  have  long  hnes  of 
continaous  railroad  transportation,  often  extending  through  or 
across  several  States,  and  controlled  by  one  management.    In  such 
cases,  there  is  usually  one  controlling  railroad  company,  which  pur- 
chases or  leases  others ;  and  the  result  is,  that  the  managing  offioeis 
reside  in  one  State,  and  control  a  road  or  roads  extending  into  one 
or  more  additional  States.    It  is  also  sometimes  the  case,  that  a 
railroad,  extending  through  two  or  more  States,  obtains  a  charter, 
identical  in  the  powers  and  the  privileges  it  confers  from  each  or 
the  States  through  which  it  runs ;  thus  constituting  it  one  corpora- 
tion.   In  the  latter  class  of  cases  the  corporation  is  a  mnit,  and 
whether  sued  in  one  of  the  jurisdictions  or  another,  it  can  not  raiee 
the  question  as  to  its  residence,  or  claim  that  it  is  non-residents    li 
has  a  common  residence  in  each  of  the  States  which  gave  its  con- 
curring assent  to  its  common  charter  of  incorporation.     The  fol- 
lowing cases  fall   within  this  latter  class:  B.  &  O.  R.  IL  Ci. 
V.  Gallahan,  12  Gra.  663 ;  Railroad  Co.  u  Han-is,  12  WalL  65. 
The  present  case  does  not  fall  witliin  this  class. 

Like  several  other  of  the  American  States,  Alabama  has  provided 
by  statute  for  service  of  process,  when  non-resident 
corporations  do  business  in  this  State  through  an  agent 

and  in  that  other  class,  where  the  higher  and  managing 

officers  of  a  corporation  reside  without  the  State.  It  is  claimed  for 
appellee,  that  the  present  suit  is  authorized  by  section  2935  of  the 
Code,  l^e  substance  of  which  is  given  above.    We  have  other 
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statutes  which  provide  for  service  of  process,  when  non-resident 
corporations  do  business  in  this  State.  Section  1434  of  the  Code 
relates  to  fire  insurance  companies,  incorporated  in  other  States, 
and  taking  risks  in  this.  Section  1444  makes  similar  provision 
for  foreign  life  insurance  companies  doing  business  in  this  State. 
See  Constitution  of  Alabama,  art.  14,  sec.  4. 

In  W.  U.  Tel.  Co.  v.  Pleasants,  46  Ala.  641,  the  court  held, 
that  in  case  of  a  foreign  corporation  doing  business  in  this  State 
through  a  managing  agent,  service  of  summons  and  complaint  on 
such  agent  will  ^ve  jurisdiction  to  our  courts,  of  a  cause  of  action 
which  originated  in  this  State.  The  same  principle  is  declared  in 
jEa?  parte  SchoUenberger,  96  U.  S.  369 ;  Osborne  v,  Ins.  Co.,  61 
Vt.  278.  It  is  well  settled,  however,  that  no  action  m  jpersona/m 
can  be  maintained  a^inst  a  foreign  coi'poration,  unless  the  con- 
tract sued  on  was  made,  or  the  injury  complained  of  was  suffered, 
in  the  State  in  which  the  action  is  brouglit.  Bawkni^ht  v,  L.  L. 
&  G.  Ins.  Co.,  66  Ga.  194 ;  Sawyer  v,  Kor.  Amer.  Life  Ins.  Co., 
46  Vt.  697 ;  Smith  v.  Mut.  Life  Ins.  Co.,  14  Allen,  386 ;  St.  Clair 
V,  Cox,  106  U.  S.  350 ;  Newe  v.  Gt.  W.  Ry.  Co.  of  Canada,  19 
Mich.  336  ;  Parke  v.  Com.  Ins.  Co.,  44  Penn.  St.  422. 

In  Camden  Rolling  Mill  Co.  v.  Swede  Iron  Co.,  32  N.  J.  Law 
15, — a  case  of  suit  against  a  foreign  corporation,  and  service  on  an 

Jyent — the  cause  of  action  did  not  originate  in  the  State  of  New 
ersey.  The  court  said  :  "  It  may  be  further  observed,  that  the 
interpretation  contended  for  on  behalf  of  the  plaintifiE  is  one  that 
could  be  judicially  adopted  only  by  force  of  the  plainest  manifes- 
tation of  legislative  intent.  It  would  seem  to  be  an  improbable 
consti*uction  ;  for  it  is  difficult  to  believe  that  it  was  the  design  to 
place  within  the  jurisdiction  of  our  courts  all  the  corporations  of 
the  world,  merely  from  the  fact  that  a  director,  clerk,  or  other 
subordinate  officer  happened  to  come  upon  the  teiiitory  of  the 
State." 

We  cannot  think  that  it  was  the  intention  of  the  legislature,  in 
any  of  the  statutes  we  have  been  considering,  to  allow  foreign  cor- 
porations to  be  sued  in  this  State,  except  on  causes  of  8tatutb8  ab  to 
action  ori^nating  in  this  State,  or  on  contracts  entered  ««*^^^  <>" 
into  in  reference  to  a  subject-matter  within  this  State. 
To  hold  otherwise,  would  be  to  allow  foreign  corpora- 
tions which  transact  business  in  Alabama,  to  be  drawn  °*  "''^^  ^ 


roIUDON  COE- 
PORATION  DO 

HOT  OITB  JUIUS- 
DICnOM  UNI.B8S 
CONTBACT   MADB 


cuRRBD  wimnr 

STATK. 


into  our  courts,  for  the  adjudication  of  every  contract 
they  may  make,  and  of  every  tort  and  wrong  they  may  be  chaiged 
witn  committing,  even  in  the  State  which  gave  them  being.  The 
demurrer  to  the  replication  ought  to  have  been  sustained,  and 
the  plea  to  the  jurisdiction  held  good. 

There  is  a  possible  question  we  have  not  considered,  namely : 
where  a  railroad,  incorporated  in  one  State,  and  extending  its 
business  into  another,  makes  a  contract  to  be  partly  performed  in 
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each  State;  and  there  is  a  enit  for  the  breach  of  Buch contract 
Nothing  in  this  opinion  is  to  be  construed  as  deciding  whether  or 
not  snch  suit  can  oe  maintained  in  the  State  in  which  the  corpora- 
tion is  simply  permitted  to  do  business  by  comity.  We  dedde 
nothing  on  this  question,  further  than  that  the  argument  above 
does  not  reach  sucii  a  case. 
Reversed  and  remanded. 

Residence  of  Corporation  Ctiartered  by  more  titan  One  State.— See  Borne 
V.  Boston,  etc.,  R.  R.  Co.,  12  Am.  &  Eng.  R.  R.  Cas.  Si87;  CalifonU  So. 
R.  R  Co.  V.  Southern  Pac.  R.  R.  Co.,  17  lb.  172;  Missouri,  etc,  R.  R.  Go. 
e.  Texas,  etc.,  R  R.  Co.,  6  lb.  596 ;  Newport  &  Cinn.  R.  R  Co.  «.  Woolley,  7 
lb.  18;  Balto.  &  Ohio  R  R  Co.  «.  P.  W.  &  E.  R  R  Co.,  10  lb.  444. 
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Newell. 

(Adoance  Oase,  Indiana,    Ikeember  12,  1885.) 

In  an  action  to  recoyer  for  personal  injuries  caused  by  a  railway  cosch 
leaving  the  track  owing  to  the  breaking  of  a  rail,  the  plaintiff  makei  out  t 
prima  facie  case  of  negligence  by  showing  that  the  coach  was  dersiled. 

A  physician  may  testify  as  to  statements  or  expressions  of  pain,  etc.,  Bude 
to  him  by  plaintiff  in  the  course  of  an  examination  of  plaintiff. 

The  fact  that  another  rail  broke  in  the  same  spot  on  the  same  day  is  rele- 
yant  on  the  issue  whether  the  road-bed  was  in  proper  condition  at  that  pUce. 

No  reversal  will  be  made  for  an  erroneous  instruction  when  it  had  no 
effect  on  verdict. 

Immaterial  error  in  instruction  no  ground  for  reversal. 

Appeal  from  Marion  Superior  Court. 

A.  C,  Harris  for  appellant. 

Harrison^  Hinea  cfe  Miller  for  appellee. 

MrrcHELL,    J. — This  action  was  brought  by  Lyne  S.  Newell 
jainst  the  Cleveland,  Columbus,  Cincinnati  &  Indianapolis  R  R- 
!o.  to  recover  for  alleged  injuries  to  his  person,  suffered  while  being 
Facts.  Carried  as  a  passenger  from  the  city  of  Indianapolis  to 

Bellefontaine,  Ohio.  When  near  the  place  of  destination,  the 
coach  in  which  he  was  seated  was  thrown  from  the  track,  in  con- 
sequence of  the  breaking  of  a  rail  over  which  it  passed.  Whethei" 
the  rail  broke  because  of  the  prevailing  cold  weather,  or  from 
defects  inhering  in  it  or  in  the  roadway  at  that  ]K>int,  or  frotn 
the  defective  manner  in  which  the  rail  was  adjusted  in  the  track, 
were  controverted  questions. 
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The  jury  returned,  in  answer  to  special  interrogatories,  that  the 
defendant  was  in  fanit  in  not  having  placed  the  rail,  the  breaking 
of  which  resulted  in  the  accident,  in  proper  position ;  that  the 
fish-plates,  which  should  have  held  it  in  place  were  not  securely 
bolted ;  and  that  the  rail  itself  was  defective  from  wear.  They 
also  returned  that  the  road-bed  at  the  place  where  the  broken  rail 
was  found,  was  not  in  every  respect  in  good  condition.  Other 
interrogatories  were  submitted  and  answered,  but,  except  as  already 
stated,  the  answers  impute  no  neglect  to  the  defendant. 

It  is  contended  that  neither  the  general  verdict,  nor  the  answers 
to  interrogatories,  so  far  as  they  inculpate  the  defendant,  are  sup- 
ported by  the  evidence.  Witnont  detailing  the  evi-  buauho  of 
dence  to  any  extent,  it  may  be  sufficient  to  say  that  it,  bamb  placb  nr. 
at  least,  leaves  the  question  of  the  condition  and  fit-  ncouobhcx. 
ness  of  the  rail  which  broke  in  some  doubt.  Moreover,  the  fact 
that  another  rail  was  found  broken  only  several  hours  before,  at 
the  same  place,  gave  room  for  an  inference  that  there  may  have 
been  some  defect  in  the  roadway  at  that  point. 

In  respect  of  all  these  matters,  it  was  incumbent  on  the  defend- 
ant to  remove  all  reasonable  inferences  of  neglect,  by  clear  and 
explicit  proof^    That  the  coach  was  thrown  from  the  track  was  of 
itself  sufficient  to  raise  a  presumption  of  negligence  ^^^       ^^^ 
against  the  defendant.    Public  policy  requires  of  the  cab   dxraujed 
carrier  in  such  cases  that  it  shall  affirmatively  show  suxpnoii     of 
that  it  had  taken  all  usual  and  practical  precautions,  as  """*  ^ 
applied  to  the  careful  and  capable  management  of  passenger  rail- 
ways, to  maintain  its  track,  roadway,  and  appliances  for  carrying 
in  a  safe  condition.    While  its  obligation  aoes  not  rise  to  the 
d^^ree  of  warranting  the  safety  of  its  track  and  roadway,  the  law 
nevertheless  exacts  that  when  an  injury  occurs  to  a  passenger 
by  an  occurrence  so  unusual  and  so  perilous  to  human  life,  it  shall 
make  it  appear  that  the  utmost  practical  care  and  diligence  had 
been  observed,  and  that  no  degree  of  care  usually  and  practically 
applicable  to  the  careful  management  of  like  railways  would  have 
discovered  the  defect  which  probably  caused  the  accident,  and  thus 
presented  its  occurrence.    Bailroad  Company  v.  Bainbolt,  99  Ind. 
551. 

The  investigation  necessarily  involved  an  inquiry  into  the  fitness 
and  condition  of  the  particular  rail  the  breaking  of  which  was  the 
immediate  cause  of  me  accident.  The  condition  of  the  roadway 
at  that  point  also  became  a  proper  subject  of  inquirv.  If,  in  the 
conrse  of  the  investigation,  facts  were  developed  which  left  the 
questions  of  the  condition  of  the  road-bed,  or  whether  the  rail  was 
properly  adjusted  in  the  track,  or  whether  it  was  defective  from 
wesuTy  involved  in  doubt,  then,  however  satisfactory  the  proof  of 
^neral  diligence  may  have  been,  the  inference  of  negligence,  with 
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respect  to  the  immediate  cause  of  the  accident,  may  still  have  le- 
m^ined. 

While  it  may  be  conceded  that  the  evidence  folly  established 
the  defendant's  general  diligence  in  the  maintenance  of  its  track 
and  appointments,  it  cannot  be  denied  that  the  rail  wliich  was 
f onnd  broken  had  been  taken  ont  of  the  track,  before  the  accident, 
at  a  point  near  by,  because  of  its  want  of  exact  oniformitj  in 
height  with  another  to  which  it  was  matched.  Another  rail  had 
broKen  at  the  same  place  on  the  morning  of  the  accident,  and  this 
rejected  rail  had  been  pnt  in  its  place.  It  cannot  be  said  that  its 
fitness  for  use  was  in  every  respect  satisfactorily  shown.  Neither 
can  it  be  said  that  the  condition  of  the  roadway  at  the  place  where 
two  rails  broke  in  such  quick  succession  was  so  definitely  estab- 
lished as  to  repel  the  inference  of  probable  defect.  If  it  had  been 
VBBDicT  OF  the  fact,  it  seems  to  us  it  mieht  have  been  within  the 
PAR  OF  BOAD  power  of  the  company  to  nave  shown,  by  persons  oi 
■vmncB.  skill  and  experience  in  railroad  management,  that  the 
use  of  a  rail  of  slightly  uneven  height  was  a  proper  and  nsnal 
thing  under  the  circumstances,  or  that  the  condition  of  the  atmos- 
phere was  such  as  to  have  accounted  for  the  successive  breaking  of 
good  rails  properly  laid  on  a  sufiicient  roadway.  Upon  these 
points  the  evidence  is  not  satisfactory,  and,  considering  all  the  evi- 
dence, with  the  presumption  which  the  law  raises,  we  cannot  eay 
that  either  the  general  verdict  or  the  answers  to  special  interroga- 
tories are  without  support. 

The  extent  of  sunering,  and  the  nature  and  probable  perma- 
nency of  the  injuries  sustained  by  the  plaintiff,  became  a  subject 
of  inquiry  at  the  trial.  Subsequent  to  me  commencement  of  the 
ftrAmfBHTs  TO  ^^^^  ^^®  plaintiff  suomitted  himself  to  examination  by 
fCTBciAM^^^  Dr.  Jameson.  It  may  be  inferi-od  from  tlie  plaintifi^s 
^mfAnoxT'^  testimony  that  the  examination  was  procured  for  the 

OBRA  double  purpose  of  ascertaining  the  nature  and  extent 
of  his  injuries  and  of  receiving  treatment  which  was  prescribed, 
and  also  to  qualify  the  physician  as  a  medical  witness  to  represent 
his  condition  in  the  approaching  trial.  We  infer,  however,  that 
Dr.  Jameson  knew  of  no  purpose  beyond  that  of  treatment  at  the 
time  the  examination  was  made.  At  the  proper  time  Dr.  Jameson 
was  called  as  a  witness  on  plaintiff's  behalf,  and  in  the  course  of 
his  examination  he  was  ask^  the  following  question :  '^  Where  did 
he  complain  of  his  in jnry  ?  Where  did  he  say  it  was !"  Over  the 
defendant's  objection,  the  witness  answered  as  follows:  ^'He  eaid 
he  was  suffering  a  great  deal  of  pain  and  tension  in  the  lower  por- 
tion of  the  back, — in  the  lumbar  region, — ^across  the  small  of  the 
back."  Again,  the  witness  further  on  in  his  testimony  said,  in 
answer  to  a  series  of  questions,  ^'  that  he  complained  of  a  sensation 
of  numbness  in  the  lower  extremities,  and  those  parts  of  the  body 
below  the  part  that  would  correspond  with  the  injured  part  of  his 
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Bpine ;  and  I  think  he  x^omplained,  also,  of  a  sense  of  constriction, 
bat  of  that  I  would  not  be  positive."  This  ruling  of  the  court  is 
made  one  of  the  grounds  of  the  motion  for  a  new  trial. 

Counsel  for  appellant  insist  that  exclamation  of  pain,  in  order 
to  be  admissible  in  evidence,  must  be  contemporaneous  with  the 
alleged  injury  and  the  then  existing  facts,  and  tiiat  thej  must  have 
been  made  before  sufficient  time  elapsed  to  enable  the  person  mak- 
ing them  to  form  plans  foi:  future  lawsuits.  They  insist  further 
that  they  must  have  been  made  ante  litem  motam^  not  only  before 
suit  brought,  but  before  the  controversy  existed  in  anv  form. 

In  a  general  sense,  and  as  applicable  to  a  different  class  of  cases, 
the  rale  as  stated  b^  counsel  is  approximately  correct.    Where, 
however,  it  becomes  important  to  illustrate  the  physical  or  mental 
condition  of  an  individual,  either  at  the  time  an  injury  is  received, 
or  from  thence  to  the  time  of  an  inquiry,  as  to  its  severity,  effect, 
and  nature,  we  think  expressions  or  declarations  of  present  exist- 
ing pain  or  malady,  whether  made  at  the  time  the  injury  is  re- 
ceived, or  subsequent  to  it,  are  admissible  in  evidence.     Louisville, 
etc.,  R.  R  Co.  V,  Falvey,  No.  12,203,  3  N.  E.  Rep.  389;  Carthage 
Tnmpike  Co.  v.  Andrews,  1  N.  E.  Eep.  364;  Town  of  Elkhart  v. 
Bitter,  66  Ind.  136 ;  Howe  v.  Plainfield,  41  N.  H.  135 ;  Jowle  v. 
Blake,  48  N.  H.  92 ;  Kennard  v.  Btfrton,  26  Me.  39 ;  Hyatt  v. 
Adams,  16  Mich.  180 ;  Elliott  v.  Van  Buren,  S3  Mich.  49 ;  Brown 
p.  Railway  Co.,  32  N.  Y.  597 ;  Matteson  v.  Railway  Co.,  35  N.  Y. 
487;  Johnson  v.  McKee,  27  Mich.  471 ;  Earl  v.  Tupper,  45  Vt.  275. 
Expressions  of  present  existing  pain,  and  of  its  locality,  are  ex- 
ceptions to  the  general  rule  which  excludes  hearsay  evidence. 
They  are  admitted  upon  the  ground  of  necessity,  as  being  the  only 
means  of  determining  whether  pain   or  suffering  is  endured  by 
another.    Whether  feigned  or  not  is  a  question  for  the  jury.  Such 
declarations  and  expressions  are  competent,  re^rdless  of  the  per- 
son to  whom  they  are  made.     They  are  especially  com-  SS  "^'oora-' 
petent  and  of  more  weight  when  made  to  a  physician  SSve**!!™"" 
for  the  purpose  of  receiving  treatment,  or  to  a  medical  expert  who 
makes  an  examination  at  the  request  of  the  opposite  party,  or  by 
^e  direction  of  a  court,  for  the  purpose  of  basing  an  opinion  upon 
as  to  the  physical  situation  of  the  person  whose  condition  is  the 
subject  of  inquiry.    Quaife  v.  Railroad  Co.,  48  Wis.  513 ;  s.  c,  4 
N.  W.  Kep.  658 ;  Raiboad  Co.  v.  Frazier,  27  Kan.  463.    It  is  only 
when  such  declarations  assume  the  form  of  a  narrative  of  past  ex- 
perience of  snjSering,  or  of  a  relation  of  the  cause  and  manner  of 
the  injury,  or  when  they  are  made  <mte  Utem  motam  to  one  not 
an   attending  physician  or  a  medical  expert  under  the  conditions 
above  mentioned,  that  their  admissibility  becomes  the  subject  of 
^riouB  discussion.     Statements  of  past  sufferings  and  pains,  when 
not  made  to  a  medical  expert  for  the  purpose  of  enabling  him  to 
form  an    opinion  upon,  with  a  view  to  treatment  or  other  legiti- 
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mate  purpose,  are  clearly  inadmissible.  Roosa^?.  Boston  LoanGk>., 
132  Mass.  439 ;  Bacon  v.  Charlton,  7  Cnsh.  581.  And  statements 
of  the  cause  of  the  injury  or  of  past  occurrences  made  to  anyone, 
unless  made  so  nearly  contempoi-aneously  with  the  principal  fact 
to  which  they  relate,  or  unless  they  are  made  while  the  transaction 
is  in  progress,  so  as  to  constitute  part  of  the  res  geatm^  are  also  in- 
admissible. Inhabitants  of  Ashland  v.  Inhabitants  of  Marlborough, 
99  Mass.  47.  Where  so  related  or  connected  as  to  become  part  of 
the  res  gestcBj  they  may  be  received  as  evidence  bearing  on  the 
principal  fact.  Insurance  Co.  v.  Mosley,  8  Wall.  404.  The  rule 
is  not  to  be  extended  beyond  the  necessity  upon  which  it  is 
founded.  Past  events,  and  the  manner  in  which  an  injury  was 
received,  are  ordinarily  susceptible  of  proof  by  direct  evidence. 
For  that  reason  such  statements  not  made  contemporaneously  with 
the  occurrence,  or  so  near  it  as  to  become  part  of  the  transaction, 
no  matter  to  whom  made,  are  not  admissible.  Chapin  v.  Marl- 
borough, 9  Gray,  244 ;  Illinois  Cent.  R.  R.  Co.  v.  Sutton,  42  111. 
440.  A  physician  may,  however,  testify  to  a  statement  or  narra^ 
tion  given  by  a  patient  in  relation  to  his  condition,  symptoms, 
sensations,  and  feelings,  both  past  and  present,  when  such  state- 
ments were  received  during  and  were  necessary  to  an  examination, 
with  a  view  to  treatment,  or  where  they  are  necessary  to  enable 
him  to  give  his  opinion  as  an  expert  witness.  Quaife  v.  Railroad, 
supra;  Barber  v,  Merriam,  11  Allen,  522;  Looper  v.  Bell,  1 
Head,  376 ;  Yeatman  v.  Hart,  6  Humph.  375 ;  Eckles  v.  Bates,  26 
Ala.  656. 

The  statements  made  by  jbhe  plaintiff  to  Dr.  Jameson  with  which 
we  are  here  concerned,  do  not  appear  to  have  been  statements  of 
past  events,  or  a  narration  of  past  sufferings,  but  of  then  existing 
pain.  It  is  true,  they  were  made  after  the  suit  was  commenced, 
and  it  may  be  said,  too,  they  were  not  made  wholly  with  a  view  of 
receiving  medical  treatment.  It  does  appear,  however,  that  treat- 
ment followed  the  ex!amination,  and,  so  lar  as  appears  from  the  ex- 
amining^ physician,  the  examination  was  made  with  that  end  in 
view.  It  may  be  conceded  that  statements  made  during  an  ex- 
amination so  brought  about  are  not  entitled  to  the  weight  they 
otherwise  might  have.  We  think  they  were  nevertheless  admis- 
sible in  evidence,  not  for  the  purpojse  of  establishing  the  truth  of 
the  statements  made,  but  for  the  purpose  of  determining  the  basis 
upon  which  the  opinion  of  the  witness  was  founded.  Barber  v. 
Merriam,  sn^pra. 

Since  the  witness  was  not  applied  to  solely  for  the  purpose  of 
qualifying  him  to  testify  as  an  expert  in  the  plaintiff's  behalf,  we 
need  not  determine  the  admissibilitv  of  statements  made  to  experts 
in  the  course  of  an  examination,  voluntarily  applied  for,  after  suit 
commenced,  which  examination  was  had  with  no  other  purpose  in 
view  than  that  the  examining  phvsician  should  thereby  become 
qualified  to  testify  as  a  witness.    That  the  evidence  would  be  ad- 
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missible  in  such  a  case  is  sustained  by  high  authority ;  and  that 
cases  might  arise  in  which  such  evidence  would  be  admissible  in 
order  to  prevent  a  failure  of  justice,  and  protect  the  just  rights  of 
parties,  seems  scarcely  to  admit  of  doubt.  That  it  should  be  ad- 
mitted, if  at  all,  under  proper  limitations,  and  subjected  to  scrutiny 
when  admitted,  may  be  conceded ;  but  it  has  been  held  admissible. 
State  V.  Gedicke,  43  N.  J.  Law,  86  ;  Kent  v.  Town  of  Lincoln,  32 
Vt.  591 ;  Matteson  v.  Eailroad,  supra. 

The  case  of  Railroad  Co.  v.  Huntley,  38  Mich.  537,  may  be  said 
to  be  in  a  manner  opposed  to  the  admission  in  evidence  of  state- 
ments made  to  any  other  than  an  attending  physician,  where  such 
statements  are  made  after  suit  commenced.  The  case  is,  however, 
not  opposed  to  the  conclusion  at  which  we  have  arrived  on  the 
facts  in  this  case.  Whether  we  should  feel  disposed  to  follow  it 
to  the  full  extent  to  which  some  of  the  reasoning  of  the  learned 
judge  who  delivered  the  opinion  might  lead,  we  need  not  now 
determine. 

At  the  proper  time  the  court  ^ve  an  instruction  concerning  the 
burden  of  proof  which  is  a  subject  of  discussion.  The  substance 
of  the  instruction  was  that  if  the  plaintiff  had  shown  by  the  evi^ 
dence  that  while  being  carried  as  a  passenger,  the  car  in  wun 
which  he  was  seated  was  thrown  from  the  track,  and  he 
was,  without  fault  on  his  part,  injured,  he  had  thereby  'Sr^ivn^SSri 
established  a  cause  of  action,  and  that,  unless  the  def  en-  ^toout'  ^ 
dant  had  proved  by  a  preponderance  of  the  evidence  that  '^^'• 
the  injuries  resulted  without  any  fault  on  its  part,  he  was  entitled  to 
a  verdict.  Without  regard  to  whether  the  instruction  complained 
of  was  in  all  respects  technically  and  verbally  accurate,  since  it  ap- 
pears from  the  answers  to  the  special  interrogatories  that  the  jury 
found  that  the  defendant  was,  in  respect  to  the  matters  already 
alluded  to,  negligent,  the  error  in  the  instruction,  if  there  was  any, 
was  harmless.  A  judgment  will  not  be  reversed  upon  an  erro- 
neous instruction  wnen  it  affirmatively  appears  from  answers  to  in- 
terrogatories that  the  instruction  complained  of  was  not  influential 
in  inducing  the  verdict.  Worley  v,  Moore,  97  Ind.  15  ;  Hayden 
V.  Souger,  56  Ind.  42 ;  Railroad  Co.  v,  Rainbolt,  supra. 

Upon  the  subject  of  the  burden  of  proof,  which  has  been  pre- 
sented on  both  sides  with  great  research  and  ability,  it  may  be 
proper  to  say  that  upon  the  issue  of  negligence  the  burden  was 
and  remained  on  the  plaintiff  throughout  the  trial.  Upon  the 
whole  case  it  was  incumbent  on  him  to  establish  negligence  to  the 
satisfaction  of  the  jury.  When,  however,  he  made  it  appear  in 
evidence  that  he  was  a  passenger  on  the  defendant's 
train ;  and  while  being  carried  as  such,  the  car  in  which  p^*^"™**  "^ 
be  was  seated  left  the  track,  and  that  he  suffered  injury 
therefrom, — he  had  then  shown  a  state  of  things  upon 
which  a  presumption  of  negligence  arose  against  the  defendant. 
28  A.  <&  E.  R.  Cas.— 82 
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This  presnmption  stood  with  tlie  foree  and  efSciency  of  actaal 
proof  of  the  fact,  and  was  available  for  his  benefit  nntil  it  was 
negatived  and  overthrown  by  proof  of  other  facts.  The  necessity 
or  burden  was  then  cast  upon  the  defendant  of  relieving  itself 
from  the  presumption  of  negligenee  thus  raised.  This  would  be 
done,  if  it  was  true  that  the  plaintifE  was  a  passenger  on  its  train 
and  the  car  had  left  the  track,  not  bj  disputing  the  evidence  which 
the  plaintiff  offered,  but  by  bringing  forward  evidence  to  establish 
collateral  facts  in  explanation  of  the  immediate  cause  of  the  a^ 
cident,  and  to  show  that,  in  the  conduct  of  its  business,  it  had  em- 
ployed the  utmost  skill,  prudence,  and  circumspection  practically 
and  usually  applied  to  railroad  carrying,  and  that,  notwithstanding 
ail  that,  the  cause  of  the  accident  was  not,  and  could  not  reason- 
ably have  been,  discovered  and  guarded  against.  Upon  eadi  and 
all  the  separate  collateral  facts  which  went  in  explanation  of  the 
cause  of  the  accident,  and  to  demonstrate  its  diligence  and  care  in 
the  operation  of  its  trains,  and  in  the  maintenance  of  its  track, 
carriages,  machinery,  and  appliances  in  a  condition  of  safety,  the 
burden  was  on  the  defendant.  Thompson,  Carr.  pp.  210,  211. 
The  evidence  upon  all  these  subjects  was  within  its  own  control, 
and,  presumably,  all  that  was  available  was  subject  to  its  command. 
If  these  facts  were  so  far  proved  as  to  overthrow  the  presumption 
of  negligence,  and  no  countervailing  proof  was.  offered  by  the 

Elaintifi,  its  defence  was  complete.    And  as  the  plaintiff  had  the 
urden  of  the  issue,  the  presumption   and  proof  of  negligence 
might  have  been  overthrown,  if  the  weight  of  the  explanatory 
facts  proved  had  risen  to  such  a  degree  and  level  as  that  the  iury^ 
on  the  whole  evidence,  could  not  have  found  whether  the  defend- 
ant was  negligent  or  not.    It  is  therefore  not  entirely  accurate  in  a 
case  like  this  to  say  that  the  burden  is  on  the  defendant  to  prove 
that  it  was  not  negligent ;  but  it  is  the  rule  that  when  an  injury 
occurs  to  a  passenger  under  like  circumstances,  a  presumption  of 
negligence  arises,  whidi  can  only  be  overthrown  by  proof  that  it 
resulted  from  inevitable  or  unavailable  accident,  against  which  no 
human  skill,  prudence,  or  foresight,  as  nsuallv  and  practically  ap> 

?lied  to  careful  railroad  management,  coula  provide.  Hailroad 
)o.  V.  Bainbolt,  99  Ind.  551,  and  cases  cited ;  Bailroad  Co.  r. 
Buck,  96  Ind.  346  ;  Raihx>ad  Co.  v.  Williams,  74  Ind.  462 ;  Cleve- 
land, C.  C.  &I.  R.R.  V.  Newell,  72  Ind.  542 ;  Seyboltr.  Railroad 
Co.,  95  N.  Y.  562;  Caldwell  v.  Steamboat  Co.,  47  N.  T.  2S2; 
Edgerton  v.  Railroad  Co.,  39  N.  T.  227 ;  Lamb  v.  Railroad  Co,, 
46  N.  Y.  271 ;  Bates  v.  Pricket,  5  Ind.  22 ;  Adams  v.  State,  S7 
Ind.  573 ;  Fay  v.  Burditt,  81  Ind.  433 ;  Carver  v.  Carver,  97  Ind. 
497 ;  McDou^  v.  State,  88  Ind.  24.  What  has  been  said  d^ 
poses  of  the  instruction  given,  and  those  tendered  and  refused, 
which  relate  to  the  subject  of  the  burden  of  proof,  and  the  degree 
of  diligence  required  of  the  defendant. 


i 


PSB80KAL  INJURY — NEGLIGENCE — BE8  GEST-ffl.        499 

As  befoi'e  remarked,  there  was  evidence  tending  to  show  that 
the  accident  was  caused  by  the  breaking  of  a  rail,  and  that  another 
rail  had  broken  shortly  I>ef  ore  at  the  same  place  as  that  at  which 
the  accident  occurred;  As  relevant  to  this  evidence,  the  court  gave 
an  instruction  to  the  effect  that  if  the  jury  found  from  the  evi- 
dence that  the  broken  rail  which  caused  the  car  to  S^^ggf^jog 
leave  the  track  had  been  put  down  in  the  place  of  acta. 
another,  which  had  broken  the  same  morning,  at  exactly  the  same 
place,  they  might  take  this  fact  into  consideration  in  determining 
whether  the  rail  which  broke  was  a  good  rail,  and  whether  it  was 
properly  and  carefully  put  down.  The  defendant  requested  an 
instruction  presenting  substantially  the  opposite  view.  Giving 
the  one,  and  refusing  the  other,  are  now  made  grounds  upon  which 
a  reversal  is  insisted.  In  support  of  their  position,  appellant's 
counsel  argue,  and  support  their  position  by  anthority,  tnat  in  an 
action  which  involves  the  question  of  negligence  it  is  not  com- 
petent to  prove  other  disconnected,  though  similar,  acts  of  negli- 
gence for  the  purpose  of  raising  apresuniption  of  negligence  in  the 
case  in  question.  1  Whart.  Ev.  §  40;  Railroad  Co.  v.  Ruby,  38 
Ind.  294 ;  Pierce,  Railroads,  p.  298. 

Conceding  the  rule  as  contended   for,  where  applied    to  the 
proposition  as  stated,  we  are  nevertheless  of  the  opinion  that  the 
point  is  not  well  made  in  this  case.     One  important  object  in  the 
investigation  here  was  to  ascertain   the  condition  in  fact  that  mn 
which  the  defendant's  track  and  roadway  were  at  the  b«levakt  as  to 
time  when  and  place  where  the  accident  occurred.     It  boai>  bed. 
was  likewise  important  to  determine  whether  anything  hud  oc- 
curred which  should  have  attracted  the  notice  or  attention  of  the 
company  to  that  place.    Assuming  that  a  good  rail,  properly  ad- 
justed in  the  track,  upon  a  suitable  roadway,  would  not  break, 
then  the  fact  that  a  number  of  such  rails  so  adjusted  had  broken 
in  quick  succession,  at  the  same  place,  would  tend  to  invite  atten- 
tion to  that  place,  and  also  to  raise  an  inference  that  the  roadway 
was  defective.     This  inference  would  be  strong  or  weak  in  propor- 
tion to  the  number  and  rapidity  of  such  occurrences.     But  whether 
strong  or  weak  it  was  competent  to  be  considered  for  what  it  was 
wurtli- 

In  tlie  case  of  Morse  v.  Railway  Co.,  30  Minn.  465 ;  s.  c,  16 
N.  W.  Rep.  858,  it  was  held,  in  an  action  to  recover  damages  for 
an  JDJurj  caused  by  an  accident  resulting  from  a  broken  rail  and 
:i  defective  switch,  that  it  was  error  to  admit  evidence. of  defects 
at  other  places  in  the  road ;  but,  for  the  ])urpo8e  of  showing  the 
oefective  character  of  the  switdi  at  the  point  where  the  accident 
'^•curredy  the  plaintiff  was  permitted  to  sliow  that  other  engines 
ijiisBed  the  track  at  the  same  place  both  before  and  after  the  ac- 
cident, while  the  switdi  remamed  in  substantially  the  same  condi- 
:ion.      I<^  ^^^^  ^^'^se  the  court  said : 
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"  Upon  any  issue  as  to  the  condition  or  safety  of  any  work  of 
human  construction  designed  for  practical  use,  evidence  showing 
how  it  has  served  when  put  to  the  use  for  which  it  was  designed 
would  seem  to  bear  directly  on  the  issue." 

We  think  that  the  instruction  was  fully  justified  under  the 
ruling  in  City  of  Delphi  v.  Lowery,  74  Ind.  520,  and  the  cases 
there  cited ;  and  that  it  was  proper  for  the  jury  to  consider  the 
fact  of  the  succesive  breaking  of  rails  at  the  same  place  within  so 
short  a  time,  both  to  indicate  the  condition  of  the  track  aud  road- 
way at  that  point,  and  that  the  defendants  had  notice  of  any  proba- 
ble defect.  This  conclusion  is  not  in  conflict  with  the  ruling  in 
Ramsey  v.  Turnpike  Co.,  81  Ind.  894. 

What  has  been  said  in  respect  of  the  instructions,  and  of  their 
efiect  in  reaching  the  result  arrived  at  by  the  jury  as  indicated  by 
the  special  findings,  disposes  of  all  questions  relating  to  instmctioDS 
given  or  refused,  except  the  question  made  upon  instruction  ^o. 
12,  which  relates  to  the  assessment  of  plaintifiPs  damages.  In  this 
iRRBTOTioii  A8  instructiou  the  jury  were  told  tliat  in  assessing  the 
TO^MMUM  OF  plaintiffs  damages  they  might  consider  the  pain  which 
'^™^  he  had  suffered,  or  was  likely  to  suffer ;  the  value  of 

time  lost,  or  which  was  likely  to  be  lost,  by  reason  of  the  injuiy; 
whether  such  injury  was  likely  to  be  permanent  or  not ;  whether 
the  plaintiff  was  likely  to  remain  an  hi  valid  or  get  bett-er  or  worse^ 
and,  upon  a  consideration  of  all  the  facts  proved,  ascertain  the  ex- 
tent of  the  injury,  and  award  such  damages  as  in  their  judgment 
would  compensate,  so  far  as  money  can,  for  such  injury.  The  ob- 
jection urged  against  this  instruction  is  that  it  assumes  the  e^uslr 
ence  of  many  facts  in  dispute ;  that  it  authorizes  the  implication 
that  the  plaintiff  could  not  be  fully  compensated  in  damages ;  and 
that,  for  these  reasons,  it  was  an  invasion  by  the  court  of  uie  prov- 
ince of  the  jury. 

In  estimating  the  pecuniary  loss  or  damages  in  a  case  like  this, 
the  jury  is  not  limitea  to  past  pain  and  suffering  and  to  the  time 
already  lost.  They  may  take  into  consideration  all  the  conse- 
quences of  the  injury,  future  as  well  as  past,  when  the  proof  before 
tnem  renders  it  reasonably  certain  that  future  loss  and  suffering 
are  inevitable.  Town  of  Elkhart  v.  Kitter,  63  Ind.  136;  Railwaj 
Co.  V,  Falvey,  stipra.  As  the  elements  of  damage  recited  by  the 
court  were  all  proper  to  be  considered,  and  as  the  damages  were  to 
be  ascertained  and  awarded  upon  a  consideration  of  au  the  facts 
proved,  we  think  the  instruction  cannot  be  considered  as  having 
invaded  the  functions  of  the  jury ;  nor  must  it  be  assumed  that  the 
jury  were  diverted  from  considering  the  facts  proved  as  the  basU 
upon  which  to  pi*edicate  the  amount  of  compensation  to  be  awarded 
by  what  was,  at  most,  an  irrelevant  suggestion  from  the  court* 

Having  thus  examined  all  the  questions  presented,  and  finding 
no  error  m  the  record,  the  judgment  is  affirmed,  with  cosl& 
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Pratumption  of  Negligence  where  Train  Leaves  Traclc. — Little  Rock,  etc., 
R.  R  Co.  «.  Miles,  13  Am.  &  Bog.  R.  R.  Cas.  10;  New  York,  etc.,  R.  R.  Co, 
«.  Seybolt,  18  Am.  &  Eng.  R  R.  Cas.  162;  George  «.  Bt.' Louis,  etc.,  R.  R 
Co.,  1  Ibid.  294;  Pittsburg,  etc.,  R  R  Co.  «.  Williams,  8  Ibid.  861;  Cleve- 
land,  etc.,  R  R.  Co.  8  Ibid.  483. 

Wlien  Physician  may  Tettifyi — See  International,  etc.,  R  R  Co.  «.  Irviue, 
18  Am.  &  Eng.  R.  R  Cas.  294;  N.  Y.,  etc.  R.  R  Co.  «.  Strohm,  19  Ibid.  167; 
Johnson  «.  Central  Yt.  R.  R.  Co.  19  Ibid,  169;  Smith  t>.  Metropolitan  R  R 
Co.  19  Ibid.  171;  Louiflville,  etc.,  R  R  Co.  v.  Shires,  19  Ibid.  887. 


Ryan  v.  Hays,  Receiver. 

ISTEBNATIONAL  AND   GbEAT  NoBTHESN   R.   R.   Oo.   V.  RyAN. 

(62  Texas  BeporU,  42.) 

A  reoeiTer  was  appointed  in  April,  1878,  by  a  court  of  competent  juris- 
diction, on  the  application  of  bondholding  creditors  of  a  railroad  company, 
tnd  WIS  iuTested  with  exclusive  authority  to  manage  and  carry  on  the  busi- 
ness of  the  road,  as  a  common  carrier,  subject  to  the  supervision  of  the  court, 
ind  for  that  purpose  be  was  invested  by  its  ordcfr  with  all  the  rights  and 
franchises  of  the  corporation.    The  property  was  afterward  sold,  October  13, 
1879,  and  purchased  by  the  bondholders,  for  whose  benefit  the  receiver  haa 
been  appointed  and  the  sale  bad  been  ordered.     The  sale  being  approved  by 
the  court,  a  deed  was  executed  to  the  purchasers.    The  purchasers  thereupon 
conveyed  the  property  to  the  original  railroad  company  for  a  less  sum  than 
the  amount  bid  by  them,  taking  a  mortgage  to  secure  payment.     After  the 
recoDYeyance  to  the  original  company,   its  board  of  directors  passed  a 
resolation  accepting  from  the  receiver  the  property  and  all  money  in  his 
hands  and  assuming  all  debts  and  liabilities  against  him  as  receiver,  and  pro- 
viding for  executing  to  him  an  indemnifying  bond.    The  receiver  was  finally 
discharged  from  his  trust  in  December,  1879.     On  the  15th  of  October,  1879, 
enit  was  brought  against  the  receiver,  and  against  the  railroad  company,  to 
reooYer  dunages  for  injuries  inflicted  on  plaintiff  through  the  negligence  of 
its  eerTants,  at  a  time  when  the  road  was  under  the  exclusive  management 
and  control  of  the  receiver,  but  it  was  not  claimed  that  he  was  responsible 
otherwise  than  oficially,  as  receiver.    Udd — 

(1)  rnie  receiver  was  not  liable  to  plaintiff  after  all  the  property,  once  in 
his  control  as  receiver,  had  been  turned  over  to  the  purchasers,  and  after  he 
had  received  his  discharge  from  the  court. 

(2)  With  the  discharge  of  such  receiver  from  his  trust,  and  the  siurender 
€i  all  property  in  his  hands  as  receiver,  his  liability,  being  an  ofilcial  one, 
oeasMy  except  in  cases  where  be  was  personally  at  fault. 

(3)  It  ia  technically  true  that  the  relation  of  master  and  servant  does  not 
exist  between  a  railroad  company  and  a  receiver,  when  the  coinpiiny^s  prop- 
ertj  is  placed  in  his  possession  by  a  proper  court,  and  he  is  required  by  its 
order  to  discharge  with  the  property  of  the  company  the  duty  of  a  common 
carrier.      Citing  cases,  for  which  see  opinion. 

(4)  Wliile  this  is  true,  the  proflts  or  income  of  the  property,  while  in  the 
bands  of  the  receiver,  are  responsible  for  the  satisfaction  of  claims  for  in- 
juries reeolting  from  the  negligence  of  the  receiver  or  of  his  employees. 

(5)  Tba  question  whether,  when  a  receiver  is  appointed  on  the  application 
of  nkortgBge  creditors,  they  can  be  required  to  yield  from  the  proceeds  of 
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the  sale  of  the  mortgaged  property  a  sum  sufficient  to  pay  for  freight  lost, 
or  for  damages  or  injuries  done  passenj^ers  through  the  negligence  of  the 
receiver  or  his  employees,,  not  considered. 

(6)  If  the  company  was  not  responsible  for  damages  sustained  by  plaintiff^ 
through  the  negligence  of  the  servants  of  the  receiver,  further  than  its  cur- 
rent receipts  while  in  his  hands,  it  follows  that  the  company  would  incur  no 
obligation  to  pay  such  damages,  from  the  mere  fact  that  they  purchased  the 
property  from  those  who  bought  it  at  the  receiver's  sale. 

(7)  A  valid  claim  for  damages  against  the  receiver  was  entitled  to  satisfac- 
tion out  of  the  current  receipts  applied  to  satisfy  mortgage  creditors,  or  to 
the  improvement  of  the  railroad  property;  and  the  court  appointing  the 
receiver  would  have  had  authority  to  apply  such  portion  of  the  proceeds  of 
the  mortgage  sale  as  would  equal  such  applied  current  receipts,  or  the  value 
of  such  improvements,  to  satisfy  such  claim  for  damages. 

(8)  The  resolution  of  the  directors,  providing  for  an  indemnifying  bond  to 
the  receiver,  inured  to  the  benefit  of  any  one  contemplated  by  it,  having  a 
just  debt  or  claim  against  the  receiver  as  such,  or  personally. 

(9)  A  claim  for  damages  caused  by  injuries  inflicted  by  the  servants  of  a 
receiver,  while  he  is  operating  a  railroad,  is  entitled  to  payment  out  of  the 
current  receipts  of  the  road ;  and  if  they  are  invested  in  betterments  of  the 
road,  then  such  claim  is  entitled  to  satisfaction  out  of  proceeds  of  sale  of 
the  road  to  satisfy  a  mortgage,  to  the  extent  of  the  value  of  such  better- 
ments. 

See  opinion  for  a  verdict  held  to  be  neither  a  general  nor  a  special  verdict, 
and  not  sufficient  to  authorize  a  judgment  in  this  case. 

Appeal  from  Anderson.  Tried  below  before  the  Hon.  Peyton 
F.  Edwards. 

The  case  is  stated  in  the  opinion. 
Baker  <&  BoUs  for  the  company. 
Owrmaage  <&  Oregg  for  Byan. 

Statton,  J. — These  causes  being  consolidated  will  be  considered 
together. 

One  action  was  brought  by  Byan  a^inst  the  International  & 
Great  Northern  R.  R.  Co.,  and  against  K.  S.  Hays,  as  receiver,  ap- 
pointed by  the  United  States  circuit  court  for  this  circuit. 

The  action  was  brought  to  recover  damages  for  personal  injuries 
FACfTs.  alleged  to  have  been  received  by  Ryan  while  a  passen- 

ger on  a  train  belonging  to  the  railroad  company. 

Ryan  alleged  that  ne  received  the  injury  at  a  time  when  the  rail- 
road was  in  the  exclusive  management  and  control  of  Hays  as 
receiver,  as  was  the  other  property  of  the  raih'oad  company. 

Hays  was  appointed  receiver  in  certain  causes  pending  in  the 
United  States  circuit  court,  wherein  bondholders  were  seeking  to 
foreclose  mortgages  given  by  the  railroad  company  on  its  franchises, 
roads,  and  other  property ;  and  the  railroad  company  was  enjoined 
from  interfering  with  the  property  placed  in  the  hands  of  the  re- 
ceiver, or  with  his  management. 

This  action  was  instituted  on  the  15th  of  October,  1879,  for  an 
injury  alleged  to  have  been  received  on  June  18th  in  the  same 
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year.  The  property  in  the  hands  of  the  receiver,  including  the 
railway  franchise,  railway,  engines,  cars,  and  appurtenances,  were, 
under  an  order  of  the  Circuit  Court,  sold  by  the  receiver,  which 
.  order  was  made  in  one  of  the  suits  pending  against  the  railroad 
eompany.  This  sale  took  place  in  July,  1879,  and  another  like 
sale  was  made  in  pursuance  of  proceedings  had  in  another  case ;  this 
sale  was  made  October  13, 1879. 

The  property  was  purchased  by  the  bondholders  for  whose  bene- 
it  the  sales  were  ordered ;  the  sales  were  properly  reported  to  the 
Circuit  Court,  and  were  by  it  in  all  things  approved,  and  a  deed 
was  directed  to  be  made  to  the  purchasers,  which  was  executed. 

On  November  1,  1879,  the  purchasers  at  the  sales  before 
referred  to  reconveyed  to  the  railroad  company  (the  original  cor- 
poration) all  the  property  and  rights  purchased  by  them,  at  a  price 
much  less  than  the  amount  for  which  it  was  bought,  to  secure 
which  a  mortgage  was  given. 

From  Novemoer  1, 1879,  the  railway,  with  its  franchise  and  all 
other  property,  has  belonged  to  the  orginal  corporation. 

The  order  appointing  Hays  receiver,  among  other  things, 
^^  authorized  ana  instructed  him  to  carry  on  the  business  of  a  com- 
mon carrier  through  the  whole  extent  of  this  defendant's  line  of 
railway,  according  to  the  usual  course  of  business,  under  and  sub- 
ject to  the  supervision  of  said  Circuit  Court,  and  to  use  and  em- 
ploy defendant's  property  to  that  end,  and  in  doing  so  he  shall  be 
vested  with  all  of  the  defendant's  rights  and  franchises  as  a  cor- 
poration." 

On  the  17th  of  November,  1879,  the  stockholders  of  the  railway 
company  passed  the  following  resolution : 

"  ilesolved.  That  the  board  of  directors  be  authorized  to  accept 
from  the  receiver  of  the  property  of  the  company,  Mr.  R  S.  Hays, 
'  all  money  and  other  property  remaining  in  his  hands  on  the  1st 
day  of  November,  1879,  and  to  assume  in  the  name  of  this  com- 
pany all  debts  and  liabilities  of  said  receiver  existing  on  that  day ; 
and  further,  to  execute  and  deliver-  to  the  receiver,  m  the  name  of 
the  company,  a  bond  of  indemnity  against  all  liabilities  incurred  by 
him  as  such  receiver." 

The  bond  was  given  in  pursuance  of  the  resolution,  but  it  was 
hot  offered  in  evidence,  and  it  does  not  appear  that  it  was  or  was 
not  strictly  in  accordance  with  the  resolution.  In  the  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that  the  directory  exe- 
cuted the  bonds  in  accordance  with  the  direction  of  the  stockhold- 
ers contained  in  the  resolution. 

About  the  last  of  December,  1879,  the  receiver  passed  his  ac- 
count final,  and  was  discharged  from  his  trust;  he,  however, 
turned  over  the  property  whioi  was  in  his  hands  to  the  railway 
company  prior  to  that  time. 

It  appears  that,  during  his  receivership,  Hays  received  and  ex- 
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pended  the  earnings  of  the  road,  under  the  order  of  the  court  that 
appointed  him  ;  that  he  erected  an  office,  built  machine  shops,  and 
bought  considerable  macliinery,  and  that,  so  far  as  monej  earned 
by  tlie  road  was  applied  to  its  betterment,  the  same  was  aequirei 
by  the  corporation  in  the  repurchase. 

What  sum  from  the  earnings  of  the  road  was  invested  in  improv- 
ing the  same  does  not  appear. 

The  receiver  was  appointed  upon  the  petition  of  the  mortgage 
bondholders,  about  the  1st  April,  1878. 

The  cause  was  tried  before  a  jury,  which  returned  a  verdict  sa 
follows : 

^^  We,  the  jury,  find  at  the  time  of  the  accident,  that  R  S.  H&js 
was  receiver  of  the  International  B.  B.  Co.,  and. since  the  1st  day  of 
November,  1879,  it  has  been  in  possession  of  the  IntemationaJ  & 
Great  Northern  B.  B.  Co.  We  find  for  the  plaintiff,  John  Ejan, 
the  sum  of  $2,200." 

On  this  verdict  the  court  rendered  judgment  against  the  corpora- 
tion, after  reciting  many  facts  not  found  by  the  verdict,  but  fuUy 
proved  during  the  trial. 

The  railroad  company  appealed,  and  the  plaintiff  prosecutes  a 
writ  of  error  against  the  receiver,  and,  at  request  of  both  parties, 
the  two  cases  are  consolidated. 

It  does  not  appear  that  the  action  was  brought  against  the  re- 
ceiver with  the  consent  of  the  court  that  appointed  him,  nor  that 
any  steps  whatever  were  taken  to  have  any  part  of  the  fund,  in  his 
hands,  retained  under  the  control  of  that  court  to  satisfy  any  daim 
which  the  plaintiff  might  establish  in  this  suit,  nor  does  it  appear 
that  any  opposition  was  made  to  his  discharge  before  the  adjustment 
of  the  plaintiff's  claim  should  be  made. 

It  is  not  pretended  that  any  facts  existed  which  would  have  ren- 
dered the  receiver  responsible,  otherwise  than  officially,  for  the  in- 
juries alleged  to  have  been  received  by  the  plaintiff. 

Under  such  a  state  of  facts,  we  do  not  perceive  that  the  receiver 
would  be  responsible  to  the  plaintiff  after  all  the  property  had  been 
turned  over  to  the  purchasers  and  the  receiver  dischai^ed  by  the 
court  that  appointed  him. 

The  sole  liability  of  a  receiver,  except  in  cases  in  whidi  he  is 
personally  at  fault,  is  official ;  and  when  his  official  character 
ceases,  and  the  property,  through  which  alone  his  official  liability 
may  be  discharged,  has  passed  from  his  hands,  in  pursuance  of  the 
orders  of  the  court  that  appointed  him,  and  he  has  been  by  that 
court  discharged  from  his  trust,  then  no  judgment  can  be  rendered 
against  him ;  foi*  with  the  termination  of  his  official  existence 
ends  his  official  liability. 

There  is  no  question  but  that  the  railway  was  in  the  exelosive 
control  and  management  of  the  receiver  at  the  time  the  plaiotifi 
was  injured,  and  it  remains  to  consider  whether  the  rdationship 
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of  the  receiver  to  the  railway  company  was  snch  as  to  render  it 
liable  for  an  injury  resulting  from  the  negligence  of  his  servants ; 
or  whether,  under  the  resolution  of  the  stockholders  of  the  com- 
pany, and  the  other  facts  which  may  hove  existed,  any  liability  on 
the  part  of  the  company  exists. 

The  relationship  of  a  receiver  to  a  railway  company,  of  whose 
property  he  is  put  in  possession  by  order  of  a  court  of  competent 
jorisdiction,  is  not  in  all  respects  clear,  and  especially  so  when,  by 
the  order  appointing  a  receiver,  he  is  directed,  with  the  property 
of  the  company,  to  discharge,  as  was  the  duty  of  the  railway  com- 
pany, to  the  public  the  duties  of  a  common  caiTier. 

It  has  been  held  in  many  cases  that  the  relation  of  master  and 
servant  does  not  exist  in  such  case  between  a  railway  cohpant  hot 
company  and  the  receiver,  and  that  when  the  receiver  ihjuwm  whbn 
has  the  exclusive  control  of  the  operation  of  a  railway  conteol. 
placed  in  his  hands,  the  company  to  which  it  belongs  is  not  liable 
for  injuries  resnltine  from  the  negligence  of  the  receiver  or  his  em- 
ployees. Ohio  &  IL  R.  K.  Co.  -y.  Dairs,  23  Ind.  554;  Bell  v.  1. 0.  & 
L  R  R.  Co.,  53  Ind.  57 ;  Metz  v.  B.,  C.  &  P.  R.  R.  Co.,  58  N.  T. 
W ;  Pierce  on  Railroads,  285 ;  High  on  Receivers,  396  ;  Rogers  v. 
Mobile  &  Ohio  R.  R.  Co.,.  12  Am.  &  Eng.  R.  R.  Cas.  442. 

That  this  is  technically  true  cannotbe  controverted  ;  but  the  fact 
remains  that  the  company  is  indirectly,  through  the  liability  of  its 
property  or  the  pronts  or  income  thereof  while  in  the  hands  of  a 
receiver,  made  responsible  for  the  satisfaction  of  claims  for  injuries 
resulting  from  the  negligence  of  a  receiver  or  his  employees,  and 
it  is  exceedingly  difficult  to  see  upon  what  ground  this  can  be  ac- 
complished in  ordinary  receiverships  if  y^e  entirely  exclude  the 
idea  that  the  receiver  is  in  some  sense  the  servant  of  the  company 
whose  property  he  holds  and  bperates  and  whose  franchise  he  exer- 
cises. 

It  may  be  true,  when  a  railway  company,  charged  by  law  with  a 
pnblic  anty  voluntarily  assumed  through  the  agencies  which  the 
act  creating  it  permits  it  to  select,  fails  to  perform  that  duty  and  to 
comply  with  its  obligation  to  others,  that  such  person  as  a  court  of 
competent  jurisdiction  may  appoint  to  take  charge  of  its  property, 
and  therewith  discharge  its  obligations  to  the  pnblic  and  to  others 
at  the  same  time,  should  be  considered  its  servant  in  some  cases. 

The  law,  ordinarily,  through  its  chaiiier,  provides  for  the  manage- 
ment of  a  railway  by  a  directory,  to  be  selected  by  the  stock- 
holders ;  but  it  might  provide  for  the  doing  of  this  in  some  other 
way,  as  by  the  appointment  of  the  directory,  in  whole  or  in  part, 
by  a  named  department  of  the  government.  If  so  provided,  and 
such  a  charter  was  voluntarily  accepted  and  acted  on,  would  not 
the  directory  so  appointed  be  essentially  the  servants  of  the  railway 
company,  and  employees  under  them  also  the  servants  of  the  com- 
pany J 
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In  snch  case  might  not  the  stockholders,  if  they  operated  ander 
a  charter  80  providiDg,  be  held  to  cooBent  to  receive,  as  their  m- 
vants,  the  persons  so  selected,  and  might  not  their  acts  bind  them 
as  fully  as  though  they  were  selected  in  the  usual  manner!  If  ao^ 
does  not  every  railway  company  accept  its  charter  with  the  knowl- 
edge that,  in  a  given  condition  of  business  mismanagement,  theoon- 
tr<n  of  its  business  and  property,  charged  with  a  dutv  to  the  public, 
will  be  taken  from  the  hands  of  its  directory  elected  by  its  stock- 
holders, and  placed  in  the  hands  of  a  receiver  appointed  by  ^ 
court  ?  In  such  case  would  not  a  corporation,  by  accepting  iU 
charter  with  a  knowledge  of  the  law,  consent  in  effect  to  sudi  ap- 
pointment, and  the  receiver,  in  an  essential  sense,  thereby  beo(»ne 
the  servant  of  the  company  ? 

In  many  cases  it  has  been  held  that  a  railway  company  is  liable  for 
a  breach  oi  duty  imposed  by  statute,  even  though  the  iuinry  which  is 
bailboao     n  made  the  basis  of  the  claim  occun^ed  at  a  time  when  the 
Dn-  railway  was  in  the  exclusive  management  and  control  of 
^  CASKS  a  receiver,  and  this  even  when  due  care  on  the  put  ol 

wHn^cx)iirAMT  ^j^^  receiver  would  have  avoided  the  injury.    The  line 

•HADowT.  •  of  distinction  is  exceedingly  shadowy  which  gives  an 
action  against  a  railway  company  for  tiie  negligence  of  a  receiver 
opei*ating  its  railway,  by  reason  of  the  fact  tnat  the  duty,  the  non- 
performance of  which  constitutes  negligence,  is  imposed  by  statnte, 
which  is  but  a  written  law.  The  class  of  cases  referred  to,  in  effect 
declaring  what  constitutes  negligence,  when,  under  identically  the 
same  facts,  the  same  relief  is  denied  under  the  unwritten  kw, 
which  as  fully  imposes  the  duty  and  liability :  Kansas  &  P.  K.^ 
Co.  V,  Wood,  24  Kan.  619 ;  O.  &  M.  R.  R.  Co.  v.  Fitch,  20  Ind. 
498;  McKinney  v.  O.  M.  R.  R.  Co.,  22  Ind.  99  ;  46  Ind.  267 ',  51 
Ind.  269. 

In  the  present  state  of  the  law,  we  decline  to  lay  down  a  rule  so 
broad  as  is*  suggested  above,  and  deem  it  more  consistent  with 
roper  judicial  action  to  follow  the  rules  fixed  by  an  almost  un- 
roten  lines  of  decisions,  made  by  courts  eminent  for  their  learn- 
ing, by  which  the  ordinary  rules  for  the  determination,  whether 
the  relation  of  master  and  servant  exists,  have  been  applied,  in 
cases  in  which  receivers  had  been  appointed  with  powers  to  operate 
and  even  to  build  railways.  Moreover,  there  are  some  diffiemtieN 
technical  to  some  extent  though  they  be,  which  induce  us  to  fol- 
low, unless  the  legislature  shall  b^  statute  otherwise  provide,  the 
rule  which  the  great  weight  of  adjudicated  cases  seems  to  establish, 
which  is,  that  neither  a  receiver  nor  his  employees  are  ordinarily 
the  servants  of  a  railway  company  operated  by  such  person  ap- 
pointed by  a  court.  There  are,  however,  cases  m  whicn  the  mle 
cannot  be  applied. 

Does  the  resolution  of  the  stockholders,  taken  in  oonnectiaD 
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with  the  other  facts  shown  by  tlie  record,  show  a  liability  of  the 
company  to  the  plaintiff  ? 

We  do  not  desire  to  consider  the  question  whether,  when  persons 
holding  claims  against  railway  companies,  secured  by  mortgage, 
ta^e  the  property  ont  of  the  liands  of  the  owner,  who  is  bound  to 
the  public  to  operate  it,  and  place  it  in  the  hands  of  a  receiver, 
through  an  order  of  court  giving  to  him  full  power  to  operate  it 
18  the  owner  was  bound  to  do,  can  be  called  upon  to  yield  from 
the  proceeds  of  the  sale  of  the  mortgaged  property,  if  necessary, 
&  sum  sufficient  to  discharge  all  current  charges  while  so  operated, 
iocladin^  such  sums  as  may  be  necessary  to  pay  for  freight  lost  or 
damaged  or  injuries  done  to  passengers  through  the  ne^Ii^nce  of 
a  receiver  or  his  employees.  This  question  is  not  directly  involved 
in  this  case. 

There  is  high  authority  to  the  effect  that,  for  such  purposes,  the 
mortgagors  cannot  ordinarily  be  compelled  to  relinquish  any  part 
of  the  proceeds  of  the  mortgaged  property.  Davenport  v.  The 
Beceivers,  2  Woods,  520 ;  Fosdick  v.  Sdiall,  99  U.  S.  235 ;  Hui- 
dekoper  v.  Locomotive  Works,  99  U.  S.  258. 

It  uaB  been  held  that  the  earnings  of  a  railway  company,  while 
its  road  was  in  the  hands  of  and  operated  exclusively  compamyljj^b 
by  a  receiver,  were  chargeable  with  the  value  of  goods  i^n      whim 
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lost  m  transportation  while  the  road  was  so  operated.  ofr«}biter. 
Cowdrey  v.  G.  K  &  H.  R.  R.  Co.,  93  U.  S.  352 ;  Kain  v.  Smith, 
80  K  Y.  470  ;  Klein  v.  Jewett,  26  N.  J.  Eq.  481. 

The  same  principle  has  been  declared  applicable  where  the  claim 
ia  for  injaries  to  the  person  of  a  passenger  while  the  sjjds  ^^^^^ 
road  was  so  operated.  Barton  v.  Barbour,  104  U.  S.  wjuwSf*^"^ 
133;  B.  c,  4  Am.  &  Eng.  R.  R.  Cas.  1 ;  80  N.  Y.  470 ;  26  N.  J. 
Eq.  481 ;  ^paHe  Brown  and  wife  et  al.j  9  Am.  &  Eng.  R.  R.  Cas. 
730. 

It  has  been  further  held,  if  current  receipts  be  applied  to  the 
mortgage  debt,  or  to  the  improvement  of  the  mortgaged  property 
while  in  the  hands  of  a  receiver,  to  the  prejudice  of  current  cred- 
itors, that  the  court  controlling  the  property  may  take  RioHia  or  gmr 
from  the  income  of  the  receivership,  or  even  from  the  ofeoad.  ^ 
proceeds  of  the  sale  of  the  mortgaged  property,  a  snm  sufficient 
to  dischai^ge  current  obligations,  which,  but  for  the  diversion  of 
the  funds,  would  have  been  paid  in  the  ordinary  course  of  busi- 
ness.    Fosdick  V.  Schall,  99  U.  S.  253  ;  Addison  et  al.  v.  Lewis  et 
al^  9  Am.  &  Eng.  R.  R  Oa8..702;  75  Va.  701. 

If  the  railway  company  would  not  have  been  responsible  for 
the  damage  sustained  by  Ryan  through  the  negligence  of  the 
servants  of  the  receiver  at  the  time  the  injury  was  received, 
further  than  that  die  current  receipts  from  the  use  of  the  road 
while  in  the  hands  of  the  receiver  might  have  been  used  to  dis- 
charge an  obligation  thus  accruing,  it  must  be  held  that  the  same 
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company  would  not  incur  any  personal  obligation  whatever,  sim- 
ply DV  purchasing  the  property  from  the  purchasers  at  the  re- 
ceivers sale. 

Any  fund  which  might  be  in  the  hands  of  the  receiver  would  be 
subject  to  such  appropriation  as  the  court  having  control  of  the 
receivership,  under  tne  rules  applicable  to  such  matters,  might 
make,  in  the  adjustment  of  equities  between  the  two  classes  of 
funds  which  the  receiver  may  at  any  time  have  had,  and  between 
the  persons  having  claims  upon  the  respective  funds. 

If  the  railway  company  be  liable  to  Ryan,  it  must  be  through 
some  contract  made  by  it  with  the  receiver,  or  with  himself,  where- 
by it  assumed  an  obligation  other  than  that  imposed  on  it  by  law. 

It  does  not  appear  whether  the  amount  bid  lor  the  property  by 
the  mortgage  bondholders  was  ever  actually  paid  to  ftie  receiver, 
and  it  may  oe  true,  that,  in  fact,  it  never  was ;  for  a  credit  upon 
their  claims  as  between  them  and  the  railway  company  would  have 
answered  all  purposes  of  payment. 

This,  however,  would  not  be  suflBcient  as  between  the  court  and 
its  receiver,  having  in  view  the  right  and  power  of  the  court  to 
take  from  the  proceeds  of  sale  sucn  sum  as  might  be  necessary  to 
reimburse  the  current  receipt  fund,  for  the  benefit  of  those  having 
claims  on  it. 

It  would  have  been  the  right  of  the  receiver,  unless  otherwise 
directed  by  the  court,  to  hold  the  property  sold  until  it  was  fully 
paid  for,  if  the  proceeds  of  the  sale  under  the  facts  existing,  or 
any  part  of  it,  could  have  been  applied  by  the  court  to  any  other 
purpose  than  the  satisfaction  of  the  mortgage  debts. 

As  between  the  railway  company  and  the  receiver,  the  former 
could,  by  contract,  assume  the  payment  of  any  claim  outstanding 
against  the  receiver,  or  against  such  funds  as  would  have  been  in 
his  hands,  if  the  different  classes  of  funds  had  been  at  all  times 
appropriated  to  such  claims  only  as  were  primarily  charges  upon 
tnem,  and  this,  as  a  condition  on  which  the  receiver  would  sur- 
,  render  to  it  the  property  and  funds  in  his  hands,  liable  to  the  satis- 
faction of  any  claim  thei'e  might  be  against  him  as  receiver. 

If  Eyan  had  a  valid  claim  against  the  receiver,  which  ought  to 
have  been  paid  out  of  the  current  receipts  of  the  railway  while  in 
the  hands  of  the  receiver,  then,  if  such  current  receipts  were  di- 
verted from  the  use  to  wnich  tibey  were  primarily  applicable,  and 
were  applied  to  the  payment  of  the  mortgaged  debts,  or  to  the 
improvement  of  the  mortgaged  property  and  the  purchase  of  ma- 
chinery which  became  a  part  of  it,  then  the  court  appointing  the 
receiver  would  have  been  authorized  to  apply  such  portion  oi  the 
proceeds  of  the  sale  of  the  mortgaged  property  to  the  payment  of 
the  debts  incurred  by  the  receiver  during  his  management,  as 
might  be  necessary,  to  the  extent  of  the  current  receipt  funds  ap^ 


BAUt  or  BOAD 
HAW 
FBOVIDBD  FOE 
CmtRBHT  DBBTB. 


BECBIVEB— PBESONAL  INJURY — LIABILITY.  609 

plied  to  the  payment  of  the  mortgage  debts,  or  the  betterment  of 
the  mortga^d  property.    FosdicI  v.  Schall,  99  U.  S.  252. 

Somid  pnndple  may  reqaire  the  ultimate  holding,  in  reference 
to  receivership  through  which  extensive  lines  of  railway  are  oper- 
ated and  even  built,  that  mortgagees  holding^  mort^ges  which 
give  them  the  power  to  enter  and  operate  a  railway  m  default  of 
tne  payment  of  the  mortgage  debt,  who,  instead  of  protecting 
themselves  through  the  power  thus  given,  and  assuming  the  lia- 
bilities which  ordinarily  attach  to  common  carriers,  apply  to  the 
courts  for  protection,  through  receiverships,  shall  have  such  pro- 
tection only  upon  terms  that  the  entire  proceeds  of  sale  as  well  as 
the  income  of  the  property  shall  be  subject  to  the  payment  of  all 
current  expenses,  including  loss  or  damage  to  freigtit  or  injury  to 
passengers. 

The  record  in  this  case  manifests  that  the  earnings  of  the  road, 
while  in  the  hands  of  the  receiver,  to  some  extent,  had  been  ap- 
plied to  the  bettermeot  of  the  mortgaged  property ;  that  the  ac- 
counts of  the  receiver  had  not  been  settlea ;  that  the  mortgaged 
property  had  been  sold ;  but  it  does  not  show  that  the  purchase 
money  therefor  had  been  paid,  or  in  any  manner  rkceiyeb 
brought  within  the  actual  control  of  the  receiver  or  of  m^' 
the  (Surt  that  appointed  him.  This  action  was  pending,  '""™ 
and  to  it  the  receiver  was  a  party.  Before  surrendering  his  trust  it 
was  proper  that  he  should  have  in  some  way  secured  the  payment 
of  such  debts  as  existed  against  the  receivership ;  to  have  accom- 
plished this  purpose,  the  circuit  court  might  have  required  the 
purchase  money,  so  far  as  necessary  for  that  purpose,  to  be  paid 
mto  court  to  await  subsequent  disposition,  or,  in  default  of  the 
payment  of  the  purchase  monej,  might  have  held  the  property 
sold  still  subject  to  its  jurisdiction  and  sale  for  the  satisfaction  of 
all  such  claims  as  might  be  established  against  it.  Farmers  L.  & 
T.  Co.  V.  C.  R.  R.  Co.,  2  McC.  181. 

The  railway  evidently  desired  to  get  full  possession  of  the  prop- 
erty ;  the  receiver  not  having  been  discharged  from  his  trust  by 
the  court  which  appointed  him,  desired  in  some  way  to  be  pro- 
tected a^nst  debts  or  claims  properly  chargeable  against  the  re- 
ceivership. He  evidently  conceived  that  this  could  SSSitt**'  was 
be  done  by  the  company  assuming  such  debts  as  the  !^„«n.*KS?' 
money  or  property  m  his  hands  as  receiver  was  liable  for ;  and, 
therefore,  for  the  purpose  of  carrying  out  the  intention  and  desire 
of  both  parties,  the  resolution  of  November  17, 1879,  was  passed. 
We  must  presume  in  the  absence  of  proof  to  the  contrary,  that 
the  bond  was  executed  in  accordance  with  the  resolution ;  but 
whether  so  or  not,  if  the  purposes  of  the  resolution  were  carried 
out,  then  the  conipany  is  as  rully  bound  as  though  the  bond  had 
been  executed.  That  Rvan  or  any  other  person,  whose  claim  or 
debt  was  contemplated  by  the  resolution,  may  have  the  contract 
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evidenced  by  the  resolation  innre  to  his  benefit  we  have  no 
donbt 

The  lesolation  evidently  was  intended  to  apply  to  all  liabilities 
of  Hays,  whether  incurred  personally  or  as  receiver.  Sach  is  the 
onlv  legitimate  constmction  to  be  placed  on  the  langaage  used 
in  it. 

We  are  therefore  of  the  opinion,  if  Byan  had  a  claim  which  the 
United  States  circuit  court  would  or  ought  to  have  directed  to  be 
paid  out  of  any  money  or  property  which  came  into  the  hands  of 
the  receiver,  that  then  the  railway  company  is,  by  virtue  of  the 
contract  with  the  receiver,  liable  to  pay  such  debt 

That  a  claim  for  injuries  received  by  Ryan  while  the  road  wjs 
operated  by  the  receiver,  if  properly  established,  was  entitled  to 
payment  out  of  the  current  receipts  of  the  road,  we  have  no  doubt, 
and  if  the  current  receipts  were  used  for  the  betterment  of  the 
mortgaged  property,  then  Ryan  would  have  been  entitled  to  pay- 
ment out  of  tne  proceeds  of  sale  of  the  mortgaged  proper^  to 
the  extent,  so  far  as  necessary,  that  the  current  expense  fond  was 
diveited. 

If,  however,  the  property  or  money  which  may  have  been  in  the 
hands  of  the  receiver,  bv  reason  of  any  fact,  would  not  have  been 
liable  to  the  payment  oi  Ryan's  claim,  then  he  has  no  cause  of 
action  against  the  railway  company,  it  not  being  pretended  that  he 
bad  any  claim  which  he  could  nave  asserted  against  Hays,  other- 
wise than  as  receiver ;  for  the  resolution  only  enables  him  to  as- 
sert against  the  company  such  a  claim  as  he  might  have  enforoed 
against  property  or  money  which  the  receiver  may  have  had  in  lus 
hands,  and  not  properly  disposed  of. 

The  extent  oi  such  property  or  money,  if  any,  is  not  shown  by 
the  record. 

What  has  been  said  disposes  of  the  first  and  second  assignments 
of  error. 

The  court  did  not  err  in  refusing  to  give  the  instruction  referred 
to  in  the  third  assignment ;  so  far  as  not  objectionable  it  was  given 
in  the  main  charge. 

We  are  also  of  the  opinion  that  the  facts  did  not  justify  a  charge 
submitting  to  the  jury  whether  Ryan  was  a  servant  of  the  r^ 
ceiver. 

A  portion  of  the  charge,  referred  to  in  the  fifth  aasignment 
might  have  been  given,  but  it  was  so  connected  with  objectionable 
matter  as  to  be  erroneous  as  an  entirety,  and  the  court  correctly 
refused  to  rive  it. 

The  veraict  is  neither  a  special  verdict  nor  a  general  one,  and 
we  are  of  the  opinion  was  not  sufficient  to  authoine  the  judgment 
rendered. 

There  is  no  assignment  calling  in  question  the  sufficiencjr  of  the 
evidence  as  to  the  manner  in  which  Ryan  received  the  injury  of 
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wliich  he  complains,  to  sastain  a  verdict  in  his  favor,  and  that  mat' 
ter  cannot  be  considered. 

For  the  reason  that  the  cause  seems  to  have  been  tried  upon  the 
theory  that  the  resolution  of  the  stockholders,  and  the  bond  given 
DDder  it,  created  a  liability  on  the  part  of  the  railway  to  pay  such 
judgment  as  Ryan  might  obtain,  without  reference  to  whether 
there  was  any  fund  in  the  hands  of  the  receiver  which  in  an  action 
against  iim  might  have  been  subjected  to  the  payment  of  Byan's 
cuiim,  and  for  Sic  insufBciency  of  the  verdict,  the  judgment  is  re- 
vereed  and  the  cau8§  remanded. 

Reversed  and  remanded. 

RaceJver— Liability  of  for  Injuries  to  Passenger.— See  Brown  v.  Wabash  R. 
R..CO.,  1  Am.  &  Eng.  R.  R.  Cas.  626;  F.  L.  &  T.  Co.  v.  Central  R.  R.  Co.,  1 
Ibid.  680;  Kainc.  Smith,  a  Ibid.  US.Bx  parte,  Brown,  9  Ibid.  723;  Rogers  ». 
MobUe,  etc.,  R  R  Co.,  12  Ibid.  443;  Davis  v.  Duncan,  17  Ibid.  295;  Smith 
t.  Combs,  20  Ibid.  209. 


Shannon 
Boston  and  Albany  B.  B.  Oo. 

{Adtanee  Oate,  Maine,    December  22,  1885.) 

While  a  lady  passenger  was  waiting  with  two  others  in  the  waiting-room 

of  adenot,  some  persons  came  in  to  clean  the  room.     The  three  ladies  asked 

the  ticket  agent  for  leave  to  sit  in  his  office  while  the  room  was  being  cleaned, 

which  was  refxued,  as  his  office  was  to  be  cleaned  also.     Thej  then  asked 

the  ticket  agent  for  leave  to  sit  on  the  platform,  but  this  request  was  also  re- 

fwed,  as  against  the  rules  of  the  company.     The  a^ent  then  told  them  that 

tbey  might  go  into  some  empty  cars  standing  beside  the  platform,  which 

they  dioL    They  had  not  been  there  long,  when,  without  notice,  the  cars 

were  suddenly  and  without  signal  moved  out  of  the  station.     The  occupants 

buniedly  pasisecL  to  the  end  of  the  car  (which  was  the  rear  one)  and  jumped. 

72ie  piainlaff  waa  injured  in  so  doinff.     There  was  no  employee  of  the  road 

on  the  cars,  and  the  cars  were  still  abreast  the  platform  when  plaintiff 

jumped.     Hdd  (1)  That  the  plaintiff  was  a  passenger  while  in  the  car  and 

(2)  ibBt  $he  was  not  guilty  ox  contributory  negligence,  as  a  matter  of  law, 

bk  jumpiog  from  the  moving  car. 


Addtgofi  E.  Haley  and  Ed/um,  B.  Srmth  for  plaintiff. 
WiZber  lf\  Lunt  ior  defendant. 

PmncBa,  O.  J. — ^The  most  important  facts  of  the  case  are  these : 
The  plaintiff  was  at  the  defendant's  station  on  Oolumbns  Avenue^ 
in  Boston,,  ^rith  a  ticket  which  entitled  her  to  a  passage  from  that 
place  to  Wellsley  Hills,  another  station  on  their  road.  She  had  to 
W3dt  sotne  time  for  an  expected  train.     While  she  and  two  other 
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ladies,  strangers  to  her,  were  seated  in  the  waiting-room^  some  per 
sons  came  in  to  clean  the  room.  The  three  ladies  applied  to  ik 
ticket  agent  for  leave  to  sit  in  his  office,  a  separate  apartment,  which 
was  not  granted  because  that  room  was  also  to  be  cleaned,  hast 
FAcm  was  then  asked — ^it  was  in  Jaly — to  take  seats  upon  the 

platform,  and  that  was  denied  as  being  against  the  rules  of  the 
road.     The  agent  said,  "  You  can  go  into  those  empty  cars,"— care 
standing  beside  the  platform, — adding  the  remark  that  the  cais 
would  remain  there,  and  they  could  wait  in  them.    Therenpoii 
they  seated  themselves  in  the  rear  car.    They  had  not  been  there 
long,  when,  without  any  previous  signal  or  notice,  the  tram  began 
to  be  moved,  by  an  engine,  out  of  the  station.    Startled  by  the 
sudden  and  unexpected  movement,  the  occupants  huniedly  ptssed 
to  the  rear  of  the  car,  and  jainped  to  the  platform,  the  plaintiff  re- 
ceiving an  injury  thereby.     Upon  these  and  other  leas  important 
facts,  by  means  of  motion  and  exceptions,  several  questions  are 
presented. 

It  is  contended  that  the  judge  erred  in  instructing  the  jnry  thai 
the  plaintiff  was  under  the  protection  of  the  road  as  a  passenger 
while  she  was  in  the  car.     It  is  admitted  that  she  was  a  passenger 
before  she  entered  and  after  she  left  the  car.    The  position  of  the 
defendants  is  that  she  was  in  the  car  at  her  own  risK;  that  the  re- 
lation of  carrier  and  passenger  was  terminated  or  suspended  while 
she  was  in  the  car, — ^just  as  much  so  as  if  she  had  gone 
'^     entirely  out  of  and  away  from  the  station  for  the  time 
being.    Much  stress  is  placed  upon  the  alleged  fact 
that  the  three  ladies  were  permitted  to  go  into  the  car,  butvrete 
not  required  or  directed  to  do  so.     That  is  not  our  view  of  tlie 
affair.     Nor  do  we  think  that  the  authorities  cited  for  the  defend- 
ants bear  out  their  position.    It  may  be  that  a  person  waiting  at  a 
station  would  not  be  in  the  condition  of  a  passenger  wlule  wander- 
ing about  the  yard  or  entering  cars  for  purposes  disconnected  with 
the  act  of  travelling,  although  his  conduct  in  that  respect  is  not  ob- 
jected to  by  the  agents  of  the  road.     He  is  acting  on  his  own  re- 
sponsibility for  the  time.     That  is  not  this  case.    Here  the  ageQ' 
apprised  the  plaintiff  that  she  could  sit  in  the  car  as  a  anbetitate 
for  a  waiting-room.     It  was  more  than  a  mere  toleration  of  the 
act, — a  passive  permission  to  enter  the  car.     It  was  a  poutive  in- 
vitation to  do  so. 

It  is  contended  on  behalf  of  the  defendants  that  upon  other 
pounds  it  should  have  been  ruled  as  a  matter  of  law  that  the  piaio* 
tiff  cannot  recover — ^first,  because  it  is  an  imperative  role  that  a 
person  cannot  recover  for  an  injury  caused  by  jumping  frow  * 
moving  train,  unless  the  act  be  done  through  fear  of  an  impending 
danger ;  secondly,  because,  even  if  the  rule  is  more  comprehensiv'e 
than  that,  there  is  not  in  the  evidence  sufficient  excuse  for  the 
plaintiff's  act  to  allow  the  question  to  be  submitted  to  a  joiy. 


A         PAS8B1I01 
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There  cannot  be  a  doubt  that,  generally  speaking,  a  passenger 
is  not  justified  in  getting  upon  or  off  of  a  moving  train  unless  at 
his  own  risk.  If  all  you  Know  of  it  is  that  a  passenger  jumps  from 
a  train  in  motion,  and  is  injured,  you  would  charge  him  with  care- 
lessness for  the  act.  The  act  ia  prima  fcude  negligence.  But  the 
question  whether  the  case  belongs  to^the  court  or  lury  for  decision 
arises  when  the  excuse  offered  for  the  act  is  considered  ;  and  there 
can  be  no  imperative  rale  governing  that  question,  unless  the  de- 
fendants benght  in  their  contention  that  fear  of  personal  danger  is 
the  only  excuse  for  jumping  from  a  moving  train,  and  in  that  posi- 
tion we  do  not  concar  with  the  defendants.  There  is  a  good  deal 
of  well-considered  authority  which  exonerates  a  passenger  from 
blame,  who,  being  suddenly  put  into  a  condition  of  nervous  excite- 
ment and  alarm  by  the  fault  of  the  railroad,  under  the  impulse  of 
the  moment  jumps  from  a  moving  train  before  it  has  attained 
mach  speed,  although  the  passenger's  motive  in  doing  so  is  merely 
to  save  himself  from  serious  inconvenience.  Whether  a  justifica- 
tion exists  or  not  must  depend  upon  the  speed  of  the  train  and 
other  circumstances.  One  test,  among  others,  would  be  whether 
the  passenger  did  what  careful  and  experieticed  persons  generally 
vould  be  likely  to  do  in  similar  circumstances.  Wliart.  Neg.  §  377, 
and  cases  in  note ;  Bobson  v.  B.  R.  Co.,  L.  B.  10  Q.  B.  271 ;  Adams 
«.R.  R  Co.,  L.  B.4  C.  P.  744;  Filer  v.  B.  B.  Co.,  49  N.  Y.  47; 
s.  c,  59  N.  Y.  851,  and  68  N.  Y.  124 ;  Johnson  v.  B.  B.  Co.,  70 
Pa.  St.  365 ;  Delamatyr  v.  B.  B.  Co.,  24  Wis.  586. 

As  already  intimated,  the  burden  is  on  the  plaintiff  to  prove 

^|iat  she  was  not  guilty  of  contributory  negligence ;  that  is,  that 

she  had  good  excuse  for  her  act.     The  same  evidence  which  de- 

fctibes  the  occurrence  may  be  proof  enough  upon  the  point ;  but, 

^f  Hot,  other  proof  must  be  adduced.     It  the  excuse  set  up  be 

P^ftinly  insufficient,  the  law  disposes  of  the  case.    If  it  be  an  ex- 

^reoae  case, — a  clear  case  either  way, — the  law  determines  the 

QQeetion,  becaase  a  court  and  jury  should  decide  alike  in  such  cases. 

^^t^  from  the  nature  of  things,  there  can  be  no  definite  rnle  ap- 

n] /enable  to  such  a  variety  of  facts  as  the  cases  are  likely  to  present. 

Thc^xefore  the  usual  practice  is  to  submit  the  case  to  a  jury  under 

tiie  guidance  and  with  the  aid  of  the  court.     The  rule  that  a  per- 

^jn  jahall  look  and  listen  before  crossiii^  a  track,  relied  upon  by 

coarxsel  as  analogous,  stands  upon  a  different  reason.    There  can 

>e  \>iit  few  exceptions  or  explanations  under  Ijiat  rule.  Nor  does  it 

Aake    A  case  from  the  jury  because  all  of  the  evidence  comes  from 

t\ie  f>la]ntiff's  side.    Even  though  the  facts  are  undisputed,  if  they 

are  of  such  a  nature  or  pertain  to  such  a  matter  that  different 

mi^ht  reasonably  exercise  different  judgments  upon  them, 

question  to  be  decided  belongs  to  the  jury.     Lesan  v.  B.  B. 

^  n  Me.  85,  91 ;  s.  c,  22  Am.  &  Eng.  B.  B.  Cas.  i 

TJpoQ  the  facta,  we  do  not  think  the  verdict  is  so  far  amiss  that 

tt  A.  &  £.  R.  Cas.— 88 
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we  fihonld  be  jnfitified  in  setting  it  aside*  The  case  is  exception- 
al,—extraordinary.  The  defendant's  negligence  is  nndonbted. 
The  plainti£E  was  greatly  frightened  in  her  dilemma  caused  bj 
PLAnrav  HOT  their  fault.  The  car  began  to  move  with  neither  con- 
nuBUTOBT  no-  ductor  nor  brakeman  on  the  train  to  explain  the  move- 
mSSSowLm.  ment.  It  conld  not  be  conjectured  by  the  occupants 
where  the  train  was  going,  and  the  case  does  not  inform  us  where 
it  went.  The  plaintiff's  alarm  was  naturally  increased  by  the 
prospect  that  her  companions  might  get  out  and  she  be  left.  Ber 
bundles  had  been  thrown  out.  She  saw  the  others  land  safely 
upon  the  platform,  and  it  was  their  judgment  that  she  could  safely 
jump.  They  urged  her  to  do  so.  She  could  have  alighted  safely 
probably  had  she  observed  how  it  should  be  done.  The  mistake 
was  more  in  the  manner  of  jumping  than  in  the  act  itself.  While 
we  cannot  know  the  exact  rate  of  speed  attained  by  the  train,  the 
cars  were  yet  abreast  the  platform,  and  were  apparently  moving 
slowly.  Tinder  all  of  those  stipulations  the  attempt  was  made. 
The  decision  to  jump  or  not  had  to  be  made  almost  in  a  twink- 
ling. A  person's  judgment  in  such  circumstances  should  not  be 
too  nicely  criticised  by  those  whose  carelessness  produced  the  pre- 
dicament. We  cannot  measure  the  act  wholly  by  its  unexpected 
consequences. 

The  damages  were  assessed  by  the  jury  with  rather  a  liberal 
hand,  but  not  at  such  an  extravagant  amount  as  to  justify  us  in 
granting  another  trial  that  they  may  be  reduced. 

Motion  and  exceptions  overruled. 

Walton,  Viboin,  Lebbey,  Foster,  and  Haskell,  J  J.,  con- 
curred. 

Passenger  Jumping  Off  of  Car  iSf  prima  facie,  Negligent.—- Central  R.  R 
Co.  t).  Letcher,  12  Am.  &  Eng.  R.  R.  Gas.  115;  Mitchell  f>.  Chicago,  etc.,  R. 
R.  Co.,  18  lb.  176;  Lake  Shore,  etc.,R  R  Co.  v.  Bangs,  8  lb.  426;  Jewell  e. 
Chicago,  etc.,  R.  R.  Co.,  6  lb.  879;  Chicago,  etc.,  R  R  Co. «.  Bomfield,  S 
lb.  498;  Houston,  etc.,  R.  R  Co.  v.  Leslie,  9  lb.  407. 


Batton  and  Wnra 

V. 

Sotjth  aitd  North  Ajlabama  B.  R.  Co. 

(Advance  Ccue,  Alabama,  1886.) 

Although  it  is  the  duty  of  a  railroad  company,  as  a  common  carrier,  to 
protect  its  passengers,  and  especially  female  passengers,  against  violence  or 
disorderly  conduct  on  the  part  of  its  own  agents  and  servants,  other  passen- 
gers, and  strangers,  when  such  violence  or  misconduct  may  be  reasonably 
anticipated  and  prevented;  yet  it  is  not  liable  to  an  action  for  damages  at  the 
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guit  of  a  female  passenger,  on  account  of  obscene  and  profane  language,  in- 
decent exposure  of  the  person,  and  other  disorderly  conduct  by  two  or  three 
intruders,  who  came  into  the  waiting-room  at  the  station  while  plaintiff  was 
awaiting  the  arrival  of  the  train,  when  it  is  not  shown  that  the  company  had 
notice  of  any  facts  which  justified  the  expectation  of  such  an  outrage. 

Appeal  from  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  8.  H.  Sprott. 

The  opinion  in  this  case  states  all  the  material  facts.  On  all  the 
evidence  adduced,  which  is  set  out  in  the  bill  of  exceptions,  the 
Conrt  gave  a  general  charge  in  favor  of  the  defendants,  to  which 
the  plaintiffs  excepted,  and  which  they  now  assign  as  error. 

Watts  ds  Son^  Oliver  cfe  Oliver  for  appellant. 

T7io8.  G.  Jones^  contra. 

SoMEBviLLE,  J. — The  action  is  one  of  novel  impression,  for 
which  we  nowhere  find  a  precedent.  It  is  a  suit  for  damages 
against  a  common  carrier — ^a  railroad  company — instituted  by  a 
passenger  for  the  alleged  negligence  of  the  carrier  in  failing  to 
protect  the  plaintiff,  who  was  a  female,  and  a  single  FAcn. 

woman  at  the  time  of  bringing  thesnit,  against  the  nuisance  of  in- 
decent language  and  conduct  of  certain  unknown  strangers,  who 
proved  disorderly  in  the  presence  of  the  plaintiff,  while  she  was 
seated  in  the  ladies'  waiting-room  of  a  railroad  station,  belonging 
to  the  road  line  of  the  defendant  company.  No  assault  on  the 
plaintiff  is  shown,  but  only  vulgar  and  pi-ofane  language,  and 
indecent  exposure  of  person,  and  disorderly  conduct,  on  the  part 
of  two  or  three  intruders,  who  are  in  no  wise  connected  with  the 
defendant,  as  servants  or  agents. 

It  may  be  admitted  that  the  plaintiff,  Mrs.  Batton,  who,  having 
married  since  suit  was  brought,  unites  with  her  husband  in  this 
action,  was  a  passenger,  inasmuch  as  she  had  purchased  a  ticket 
on  the  road,  and  had  entered  the  waiting-room  at  the  station,  not 
an  unreasonable  length  of  time  before  the  passenger  train  was  due 
at  Calera,  en  route  for  the  place  of  her  destination,  which  is  shown 
to  be  the  city  of  Birmingham.  Wabash  R.  R.  Co.  v.  Rector,  9 
Am.  ife  Enff.  R.  R.  Cas.  264 ;  Gordon  v.  Grand  St.  R.  R.  Co.,  40 
Barb.  (N.  Y.)  546. 

The  nuisance  complained  of  appears  to  have  been  an  extraordi- 
nary occurrence,  and  one  of  wnich  no  officer  or  agent  of  the 
defendant  company  is  shown  to  have  been  at  the  time  cognizant, 
except  a  colored  employee,  or  porter,  whose  duties  were  confined 
to  looking  after  the  baggage  of  the  passengers. 

The  question  thus  presented  is,  whether  it  was  the  duty  of  the 
defendant  to  keep  on  hand  a  police  force  at  the  station  Quwmoir 

for  the  protection  of  passengers  against  the  insults  or  btatrd. 

disorderly  violence  of  strangers.  If  not,  they  would  be  guilty  of 
no  negligence   which  would  render  them  liable  in  damages  for 
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breach  of  dntj.    The  broad  proposition  is  urged  upon  us,  that  it  is 
the  dnty  of  railroad  companies,  when  acting  as  conimon  camm,to       > 
use  the  utmost  care  in  protecting  passengers,  and  especial!;  female 
passengers,  not  only  from  the  violence  and  rudenees  of  its  own 
officers  and  agents,  but  also  of  intruders  who  are  straDgers.  We 
need  not  say  that  there  may  not  be  certain  circomstanoes  under       ; 
which  the  law  would  impose  such  a  duty.     There  are  raaDj  vdl 
considered  cases  which  support  this  view,  but  none  of  tbem  fail  to 
impose  the  qualification,  tliat  the  wrong  or  in  juij  done  the  pasBen* 
ger  by  sudi  strangers  must  have  been  of  such  a  character,  and  per- 
petrated under  such  cimumstances,  as  that   it  might  Teasombly 
nave  been  anticipated,  or  naturally  expected  to  occur.   In  Britton 
V,  Atlanta  &  Charlotte  R.  R.  Co.,  88  N.  C.  536  (18  Am.&Eng. 
R.  R.  Cas,  391),  the  rule  is  stated  to  be^  that  "  the  carrier  owes 
to  the  passen^r  the  duty  of  protecting  him  from  the  violence  and 
assaults  of  his  fellow-passengers  or  intruders,  and  willbek\i 
responsible  for  his  own  or  his  servants'  neglect  in  this 
particular,  when,  by  the  exercise  of  proper  care,  fee  act 
of  violence  might  have  been  foreseen  and  prevented; 
and  while  not  required  to  furnish  a  police  force  sufficient  to  oni- 
come  all  force,  wnen  unexpectedly  knd  suddenly  offered,  it  is  bis 
duty  to  provide  ready  help,  sufficient  to  protect  the  paBsengcr  from 
assaults  from  every  quarter  which  might  I'easonably  be  expected  to 
occur,  under  the  circumstances  of  the  case  and  the  condition  of  the 
parties."    We  may  assume  this  to  be  the  law  for  the  purposes  ot 
this  decision,  as  it  seems  to  be  suppoited  by  authority,  ^e^ 
Orleans  R.  R.  Co.  v.  Burke,  53  Miss.  200 ;  Pittsburg  R.  B.  &>• 
V.  Hinds,  53  Pa.  St.  512 ;  Pittsburg  R.  R.  Co.  v.  Pillow,  76  Fa. 
St.  510 ;  Goddard  v.  Grand  Trunk  R.  R.  Co.  (57  ¥e,  n\  \ 
Amer.  Rep.  39 ;  Cooley  on   Torts,  644-645 ;  Nieto  «.  Clark,  1 
OliflEord,  145 ;  Putnam  v.  Broadway  R.  R,  Co.,  55  U.  Y.  108. 

In  the  case  of  the  Pittsburg  R.  R.  Co.  v.  Hinds,  53  Pa.  511 
sup7'a^  the  plaintiflE,  who  was  a  passenger,  sued  the  defendant  com- 

5 any  for  an  injury  received  by  her  at  the  hands  of  a  mob.  w, 
efying  the  order  of  the  conductor,  entered  the  cars  at  a  waj6w« 
station,  and  commenced  an  affray,  which  resulted  in  an  iopry  to 
the  plaintiff.     It  was  held  not  to  be  the  duty  of  the  railroad  com- 
panies to  furnish  their  trains  with  a  police  force  adequate  to  ctca 
emergencies  ;  the  court  observing  that  "  they  are  bound  to  Inrnm 
men  enough  for  the  oixlinary  demands  of  transportation,  bTit  thej 
are  not  bound  to  anticipate  or  provide  for  such  an  unusual  occur- 
rence as  that  under  consideration.'^     "  It  is  one  of  the  accidenUi 
risks,"  said  Woodward,  C.  J.,  "  which  all  who  ti-avel  must  takeBpon 
themselves,  and  it  is  not  reasonable  that  a  passenger  should  throw 
it  upon  the  transporter." 

It  cannot  be  said  that  this  duty  of   carriers,  to  take  due  care  lor 
the  comfort  and  safety  of  passengers,  is  to  be  coniSned  to  the  twn- 
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agement  of  their  trains  and  cars ;  for  the  better  view  is,  that  it 
extends  also,  in  a  measure,  to  what  has  been  termed  ^^  subsidiary 

arrangements."     2  Rorer  on  Railroads,  951.     They  are  bvkx 

boand  to  keep  their  stations  in  proper  repair,  and  snffi- 
dently  lighted,  and  to  provide  reasonable  accommodations  for  the 
paflsengers  who  are  invited  and  expected  to  travel  their  roads. 
Knight  V.  Portland  R.  R.  Co.,  56  Me.  234  ;  McDonald  v.  Chicago 
B.  R.  Co.,  26  Iowa,  124.  The  measure  of  duty  is  admitted  by  all  ' 
the  authorities,  however,  not  to  be  so  great  as  it  is  after  a  passenger 
has  boarded  the  train,  for  reasons  of  a  manifest  natur^.  Baltimore 
&  Ohio  R.  R.  Co.  V.  Schwindling,  8  Am.  &  Eng.  R.  R.  Cas. 
p.  552,  note. 

We  do  not  think  that  there  is  any  duty  to  police  station-houses, 
with  the  view  of  anticipating  violence  to  passengers,  which  there 
are  no  reasonable  grounds  to  erpect.    This  is  as  far  as  __ 
the  case  requires  us  to  e:o      The  liabiuty  of  a  common  HnDNorpouoB 

_      .  r*  .     .      °  1^  J.    J.'  If         8TATIOWB. 

earner,  when  receivmg  a  passenger  at  a  station  for 
transportation,  ought  not  to  be  greater  than  that  of  an  innkeeper, 
who  is  never  held  liable  for  trespasses  committed  ordinarily  by 
stran^rs  upon  the  person  of  his  guests.  2  Kent.  Com.  593.  There 
ianotning  tending  to  prove  that  the  company  had  notice  of  any 
facts  which  justified  the  expectation  of  such  a  wanton  and  unusual 
oatrage  to  passengers.  Their  contract  of  safe-carriage  imposed 
upon  the  company  no  implied  obligation  to  furnish  a  police  force 
for  the  protection  of  passengers  against  such  insults.  It  was  a  risk 
which  was  incidental  to  one^s  presence  anywhere  when  travelling 
without  a  protector,  and  it  was  the  plaintiff's  risk,  not  the 
defendant's. 

We  discover  no  error  in  the  rulings  of  the  court,  and  the  judg- 
Qient  must  be  affirmed. 

Duty  of  Keeping  Station  Safe  for  Patsengerst — In  Smith  «.  Great  Eastern 

^.  Co.,  L.  R.  2  G.  P.  4,  the  plaintiff  was  bitten  by  a  stray  dog  at  a  railway 

station  while  waiting  for  a  train.     It  was  proved  that  at  9  p.  M.,  the  dog 

^w  at  and  tore  the  dress  of  another  female  on  the  platform ;  that  at  10.30 

^  attacked  a  cat  in  the  signal  box  near  the  station,  when  the  porter  there 

ticked  him  out  and  saw  no  more  of  him;  but  that  he  made  his  appearance 

^S^Q  at  10.40  on  the  platform,  where  he  bit  the  plaintiff.    BUdy  no  evidence 

^   wammt  a  jury  in  finding  that  the  company  had  been  guilty  of  any  negli- 

^^B'sce  in  keeping  the  station  reasonably  safe  for  passengers.     See  Britton 

^     Atlanta,  etc,  R.  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  891,  and  cases  in  Am. 

*  -Xn^.  R.  It  Caaesrefeired  to  in  opinion. 
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(AdomiCB  (km,  Teauu.     October  28,  1886.) 

« 

Allegation  and  proof  of  a  dissolution  of  partnership,  cauaed  bj  plaistiiri 
ill  health,  consequent  upon  an  injury  received,  is  admi88ible,a8  to  measure  (rf 
danutf^es,  to  show  disabling  effect  of  injury,  in  an  action  to  recoTor  duugti 
therefor. 

A  charge  to  a  jury  must  be  considered  as  a  whole. 

Assignments  of  error  must  be  specific. 

Improper  language  by  counsel  in  course  of  argument  onlygroondofenor 
when  verdict  is  unsatisfactory. 

Where  the  company  receives  a  person  on  a  freight  train,  for  the  purpon 
of  transporting  him,  and  takes  up  his  ticket,  such  person  is  a  paaBenger. 

Appeal  from  Wood  County. 

F,  B.  Sexton  for  appellant. 

W,  B.  i&  G.  G.  Wright  for  appellee. 
•  This  is  tbe  second  appeal  in  this  case.    See  same  on  fonner  ap- 
peal, 18  Am.  ife  Eng.  K.  R  Cas.  294. 

Plaintiffs  amended  petition  on  the  last  trial  alleged,  gnbetan- 
tially,  that  about  February  26,  1883,  he  paid  the  fare  demande4\ij 
the  conductor  of  appellant's  train  for  a  first-class  seat  on  appel- 
lant's train  from  Tyler  to  Mineola ;  that  appellant,  throiigb  ^ 
conductor,  received  said  fare,  and  thereby  agreed  to  safely  trans- 
port and  deliver  appellee  at  the  passenger  depot  of  appellant  in 
Mineola;  that  appellant  did  not  do  this,  but  stopped  its  train  a 
half  mile  from  the  depot,  and  the  conductor  on  said  train  told  ap- 
pellee to  get  off,  that  the  train  would  go  no  further ;  that  it  being 
a  very  dark  night  at  the  time  said  train  arrived,  plaintiff  could  not 
see,  and  stepped  off  said  ear-steps,  as  ordered  by  said  conductor,  a^4 
fell  about  nve  feet  to  the  ground,  and  was  knocked  by  the  shock  of 
the  fall  entirely  lifeless,  and  his  left  arm,  striking  some  hard  6Ti\j- 
stance,  was  badly  broken  and  shattered  at  the  elbow  joint,  and  his 
back  badly  injured,  and  two  of  his  ribs  were  broken,  and  his  kid- 
neys and  bladder,  and  his  backbone  and  his  hips  have  been  so  in- 
jured that  at  the  present  time,  and  since  the  said  injury,  he  has  for 
days  been  unable  to  go  about ;  that  in  consequence  of  said  injuries 
he  was  confined  to  his  bed,  under  treatment  of  physicians,  for  n^ 
or  six  weeks,  and  that  he  suffered  painfully  from  said  wounds, both 
mentally  and  physically,  and  that  he  continned  to  suffer,  both  men- 
tally and  physically  and  to  suffer  in  every  other  way  that  ahntnin 
being  can  suffer,  from  the  effects  of  sai^  wounds ;  that  his  arm  i> 
now  stiff  from  the  effect  of  said  injury  to  such  an  extents  that  he 
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cannot  get  his  hand  to  his  month,  and  his  back  and  his  hips  are  so  in- 
jured that  he  can  scarcely  walk,  and  oftentimes,  from  tne  effect  of 
said  injuries,  is  confined  to  his  bed  for  weeks  at  a  time,  so  that  at 
this  time  (April  12,  1885),  he  is  a  cripple  for  life.  Plaintiff  far- 
ther  states  that  he  was,  at  the  time  of  said  injury,  about  thirty-five 
years  of  age,  and  in  fine  health,  and  by  occupation  a  merchant,  and 
partner  in  the  mercantile  establishment  to  which  he  belonged,  and 
that  his  duty  in  the  house  was  to  travel  and  transact  outside  busi- 
ness in  the  wholesale  department  of  said  house,  which  is  located  in 
the  city  and  county  of  Dallas ;  that  the  duties  of  said  position  re- 
qnires  perfect  health  and  physical  strength  and  endurance  ;  that  in 
oouseqaence  of  said  injuries,  which  impaired  his  usefulness,  both 
mentally  and  physically,  to  such  an  extent  that  daring  the  month 
of  February  or  March,  in  the  year  1885,  the  partnership  existing 
between  your  petitioner  and  the  other  members  of  the  firm  was 
dissolved  as  to  him ;  that  besides  the  pain  and  suffering,  mentally 
and  physically,  to  which  he  was  subjected  in  consequence  of  said 
injuries,  he  has  been  put  to  great  expense  in  employing  medical 
aid,  to  wit,  in  the  sum  of  $1000 ;  and  that  his  loss  of  time  is  worth 
the  sum  of  $5000.     Total  damage  laid  at  $20,000. 

It  is  assigned  as  error  that  appellee's  counsel,  in  concluding 
argament  to  the  jury,  used  the  following  language :  "  Everybody 
knows  that  railroad  companies  carry  their  cases  through  all  the 
eoni-ts  of  the  country,  and  never  pay  any  claim  against  them  pntil 
the  last  measure  of  litigation  is  exhausted." 

A  trial  resulted  in  a  verdict  and  judgment  for  $5000,  from 
ivliich  this  appeal  is  prosecuted. 

Stattok,  J. — The  cause  of  action  stated  in  the  original  petition 

is  essentially  the  same  as  was  alleged  in  the  amendment.     The  cause 

of  action  was  the  injury  resulting  from  the  alleged  negligence  of 

tii€  defendant,  time,  place>  and  circumstances  of  which  were  stated 

'~  the  original  petition,  and  the  amendment  did  nothing  more  than 

/^te  more  fully  than  did  the  original,  the  several  results  of  the 

1  f  nry.  The  court,  therefore,  did  not  err  in  overruling  exceptions 

'ijich  presented  the  statute  of  limitation  as  a  defence. 

^e  do  not  understand  the  petition  to  allege  the  dissolution  of 

J>artner8hip  of  which  the  plaintiff  was  a  member,  for  the  reason 

thstti  he  was,  on  account  of  his  disabled  condition,  no  dissolutzoic 

gper  able  to  perform  his  duties  thereto,  for  the  pur- 

of  making  the  fact  of  dissolution  a  ground  for  dam- 

;  but  we  understand  it  to  be  stated  for  the  purpose 

of  showing  how  far  the  hurt  to  his  person  disabled  him  to 

follo^wr  his  ordinary  occupation.     The  hurt  would  have  had  the 

^^aanri^    effect  unon  his  capacity  to  labor  in  the  given  business,  had  he 

l>^^n      doing  Dusiness  solely  on  his  own  account,  as  did  it  in  the 

l>i}i»ii»^s8s  in  which  he  was  only  a  copartner. 
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If  the  hand  of  a  carpenter,  or  other  mechanic,  be  cut  oS  by  tbe 
negligence  of  another,  it  snrely  woald  be  admissible,  Id  an  action 
to  recover  damages  thei*efor,  for  him  to  state  what  his  business  was, 
what  he  was  accustomed  to  make  in  its  pursuit,  and  the  effect 
which  the  hurt  had  upon  his  capacity  to  pursue  that  busmefis. 
The  petition  does  no  more  than  this,  and  we  are  of  the  opinion 
that  the  court  did  not  err  in  overruling  the  exception  which  was 
urged  against  so  much  of  the  petition. 

The  court  very  fully  instructed  the  jury  as  to  the  dndes  of  the 
plaintifi  and  defendant  to  use  proper  care,  and  left  it  for  them  to 
msTKucnom  determine  from  the  evidence  whether  tbe  injniyre- 
S"  aT^T  suited  from  the  negligence  of  the  defendant.  If  de- 
tached portions  of  the  charge  alone  be  considered,  they 
might  be  thought  to  violate  the  rule  which  forbids  a  jndee  to 
charge  upon  the  weight  of  testimony,  but  a  char^  must  not  be  so 
considered ;  its  parts  must  be  taken  together,  and  so  taken,  we  are 
of  the  opinion  that  the  charge  in  this  case  does  not  violate  that 
rule.  It  was  applicable  to  the  facts  in  evidence,  and  presented  the 
law  proper  to  be  applied  to  the  diverse  phases  of  the  case  as  made 
by  the  witnesses  for  the  respective  parties. 

It  is  urged  that  the  court  erred  in  the  following  part  of  the 
charge  given:     "  If  defendant  accepted  the  fare  of  plaintiff  and 
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f^^  allowed  him  to  ride  upon  a  freight  train,  he  was  a 
■msiirrRBioHT  passcngcr  within  the  meaning  of  the  law,  and  thede- 
TRAra^s  A  PAS-  fendant  was  bound  by  the  same  degree  of  careasthongh 
it  was  a  passenger  train."  We  understand  the  rule  thus  annonno^ 
to  be  a  correct  one,  and  especiallv  so  when  applied  to  the  facts  of 
this  case.  I.  &  St.  L.  R.  R.  v.^Hoest,  93  U.  S.  296;  0.  &  JI. 
R.  R.  V,  Dickerson,  59  Ind.  317 ;  Thompson's  Car.  of  Paa,  p. 
234,  sec.  20,  which  cites  many  cases  announcing  the  rule. 

The  plaintiff  was  permitted  to  state  ^B  a  witness,  that  in  conse- 
quence of  the  injuries  received  he  was  unable  to  perform  his  du- 
ties as  a  paember  of  the  firm  to  which  he  belonged,  and  that  in  eoa- 
sequence  of    this  he  withdrew  from  the  partnership.    For  the 
reasons  stated  in  considering  the  pleading  which  averred  sneh  fact&« 
we  are  of  the  opinion  that  the  court  did  not  err  in  admitting 
the  evidence.     Had  the  plaintifi  sought  damages  based  npontb« 
dissolution  of  the  copartnership,  a  question  might  arise  as  to  the 
admissibility  of  this  evidence;  and  it  would  then  become  necessary 
to  determine  whether  the  dissolution  was  the  proximate  result  oX 
the  injury,  but  no  such  question  arises  in  the"  case,  and  from  da.e- 
charge  of  the  court  the  lury  could  not  have  understood  that  they 
were  authorized  to  give  damage  based  upon  that  ground. 

The  sixth  assignment  of  error,  which  relates  to  the  introdoctioTi 
of  evidence  to  establish  the  particular  hurts,  which  were  set  ^"^^T 
more  definitely  in  the  amended  petition  than  in  the  original,  ams 
been  already  disposed  of  in  considering  the  correctness  oi  the  ro  J- 
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ing  of  the  conrt  in  oyerraling  tlie  exceptions  which  set  np  limita- 
tion in  bar  of  the  action  set  up  by  the  amendment. 

The  eighth  assignment  of  error  is :  "  The  court  erred  in  refus- 
ing to  give  to  the  jury  the  instructions  asked  by  defendant,  num- 
bered from  one  to  eleven  inclusive."   Under  well  settled  AaaQmmn  of 
rales  this  assignment  is  too  general  to  be  entitled  to  kkal. 
any  consideration.     It  points  out  no  particular  error,  and  is  but  an 
inyitation  to  the  court  to  make  search  through  ten  pages  of  the 
record,  if  possible,  to  find  some  error.    This  it  is  not  the  duty  of 
the  court  to  do,  and  it  will  not  voluntarily  assume  it.     We  deem 
it  proper,  however,  to  say  that  in  the  matters  presented  by  brief 
of  counsel  under  this  assignment,  there  was  no  error. 

The  ninth  assignment  is :  ^^The  court  erred  in  refusing  to  grant 
a  new  trial  to  the  defendant  on  all  the  grounds  set  out  in  the  de- 
fendant's motion  therefor,  but  especially  on  all  the  grounds  in  said 
motion  numbered  from  six  to  twelve  inclusive,  which  are  hereby 
specially  referred  to  and  made  part  of  this  assignment."  There  were 
twelve  different  grounds  set  out  in  the  motion  for  a  new  trial.  The 
statute  and  the  rules  made  for  the  government  of  the  courts  clearly 
point  out  how  assignments  of  eiTor  shall  be  made,  and  declare  that 
"errors  not  so  distinctly  specified  shall  be  considered  by  the 
supreme  court,  or  court  of  appeals,  as  waived."  R.  S.,  art.  1037, 
mles  24,  25,  26.  That  the  assignment  above  quoted  does  not  dis- 
tinctly specify  the  grounds  of  error  relied  on  is  too  evident,  and  it 
ttiust  be  deemed  a  waiver  of  any  errors  which  may  have  been  com- 
mitted, as  f  ally  as  though  no  assignment  had  been  filed  based  on 
the  action  of  the  conrt  in  overruling  the  motion  for  a  new  trial. 

The  language  used  by  counsel  for  the  plaintiff  was  improper  and 

shonld  not  have  been  used ;  but  we  are  of  the  opinion  that  one 

who  desires  to  avail  himself  of  an  objection  to  such  a  course  by 

connsel  for  the  adverse  party,  should  present  it  in  a  motion  for 

new  trial,  that  the  court  before  whom  the  matter  transpired  may 

^^e  an  opportunity  to  pass  upon  the  Question  whether  such  lan- 

gaage  probably  aflected  the  verdict.     The  reasons  for  this  are 

manifest.     Ko  such  course  was  pursued  in  this  case. 

The  use  of  improper  language  in  course  of  argument  by  adverse 
counsel  within  itseli  furnishes  no  sufficient  reason  for  WH»infPEOPBE 
reverBinec  ^  indement;  and  it  is  only  m  cases  m  winch  ooursropabou- 

♦  U^  J^®  P  ly  'J  ^l-  -J.    "JWT  18  GROUND 

tne  preponderance  of  the  evidence  seems  to  be  against  rouBxvKBaAL, 
the  veraict,  or  in  cases  in  which  the  verdict  seems  excessive  and 
there  is  reason  to  believe  that  the  verdict  may  have  been  affected 
by  saeli  course  of  conduct,  that  it  becomes  a  ground  for  reversal. 

Part;ie8  are  not  to  be  punished  by  reversals  for  the  improprie- 
ties of   their  counsel,  unless  there  is  reason  to  believe  that  the 
course  pursued  affected  the  merits  of  the  case.     We  see  no  reason 
in  thiB  case  to  believe  that  the  language  of  counsel  had  an  effect 
tipoTi  tbftjury. 
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Thei'e  was  a  conflict  of  evidence,  bnt  it  cannot  be  said  that  the 
verdict  is  not  sustained  by  the  preponderance  of  the  eridenee,  dot 
that  it  is  excessive. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Passengers  on  Freight  Train. — See  PerkinB  o.  Chicago,  etc,  R.  R  Co.,  81 
Am.  &  Eog.  R  R  Cas.  242,  and  note;  also, Burlington,  etc^  R  R Co.  T.Boie, 
1  Ibid.  253,  and  note. 
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Falvky. 
(AdvoMe  Ca$€,    Mvmhber  28,  1885.) 

Counsel  may  get  the  opinion  of  an  expert,  where  expert  evidence  h  sdmli- 
Bible,  on  a  hypothetical  case.  Counsel  on  each  side  in  framing  the  hypothet- 
ical question,  may  frame  it  on  their  theory  of  the  case,  but  the  facts  aasomed 
must  be  such  as  hsTe  some  evidence  in  their  support.  The  hypothetical 
question  cannot  include  the  opinion  of  another  expert  and  must  not  leqaiie 
witness  to  pass  on  disputed  facts. 

A  physician  who  has  made  an  examination  may  give  opinion  evidence  ai 
to  mental  condition. 

An  expert  witness  who  has  given  opinion  evidence  may  be  questioned  u 
to  the  grounds  of  his  opinion. 

On  motion  to  exclude  testimony  partly  competent  and  partly  not,  party 
making  motion  must  separate  incompetent  from  competent  testimony. 

Statements  of  a  patient  made  to  a  physician  in  the  course  of  an  examinar 
tion  are  admissible  as  declarations  accompanying  an  act.  Method  of  making 
the  examination  may  be  gone  into. 

In  framing  a  hypothetical  question  for  an  expert,  facts  testified  to  by  ex- 
pert may  be  included. 

Opinion  of  medical  expert  witness  may  rest  in  part  on  statements  made  bj 
his  patient. 

In  an  action  to  recover  damages  for  personal  injuries,  the  probabDity  that 
the  injury  will  cause  permanent  ill  health  may  be  proved  by  experta. 

Fact  that  plaintiff  in  an  action  to  recover  for  personal  injuries  opposed  sa 
examination  by  the  other  side,  is  irrelevant. 

A  witness  had  testified  as  to  his  opinion  as  to  a  person^s  age;  the  other  nde 
on  cross-examination  asked  witness  his  opinion  of  the  age  of  a  bystandv. 
Witness  said  fifty -five.  Bystander  was  then  called  by  cross-examining  coun- 
sel and  asked  his  age,  to  which  he  replied  forty- six.  Heldy  evidence  of  by- 
stander  was  competent  to  invalidate  witness's  opinions  as  to  age  not  of  value. 

One  injured  by  the  neffliffence  of  another  is  only  bound  to  use  ordinarj 
diligence  to  procure  medical  aid.  Failing  to  use  ordinary  diligence  plain- 
tiff cannot  recover  damages  for  such  part  of  the  injury  as  was  canaed  by  such 
lack  of  care. 

The  fact  that  the  hurt  to  plaintiff  was  caused  in  part  by  the  plaintiff*9  |»e- 
disposition  to  disease  does  not  prevent  a  recovery,  provided  the  injuries  zt- 
oeived  excited  or  developed  said  predisposition  to  disease. 

In  assessing  damages  jury  must  confine  themselves  to  the  OTidenoe. 
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Appeal  from  Tippecanoe  Circuit  Court  affirmed. 

The  case  is  stated  in  the  opinion. 

W.  F.  StUlwdL,  W.  H,  Ru9%ea  and  Geo.  W.  EaaUy  and  Oeo. 
W.  Friedley  of  counsel  for  appellant. 

John  F  MeHughy  Byron  W.  Zangdan  and  Thomas  F.  Owy- 
hrd  for  appellee. 

Eluott,  J. — The  appellee's  complaint  alleges  that  she  was  re- 
ceived as  a  passenger  on  one  of  the  appellant's  trains  and  was  in- 
jured in  a  collision  caused  by  the  negligence  of  the  appellant's 
servants. 

The  first  question  in  logical  order  arises  upon  the  rulings  made 
on  the  admission  of  the  testimony  of  Dr.  R.  M.  O'Ferrall.  We 
are  satisfied  that  the  appellant  is  not  in  a  situation  to  successfully 
complain  of  these  rulings,  for  it  obtained  all  it  properly 
asked  upon  this  subject.  This  we  say,  for  the  reason 
that  the  appellee  consented  that  the  appellant's  motion 
to  strike  out  the  testimony  might  be  sustained  ;  to  this,  the  latter 
objected  and  withdrew  its  motion ;  but,  notwithstanding  the  with- 
drawal of  the  motion,  the  court,  upon  the  request  of  the  appellee, 
did  strike  out  all  of  the  testimony  objected  to  by  the  appellant. 
As  the  latter  received  all  it  asked,  it  has  no  just  grounds  for  com- 
plaint. 

A  party  seekine  an  opinion  from  an  expert  witness,  may  assume 
in  his  hypothetical  question,  such  facts  as  he  deems  proved  by  the 
evidence.  A  recent  author  says  of  such  question  :  '*If  framed  on 
the  afisninption  of  certain  facts,  counsel  may  assume  the  facts  in 
accordance  with  his  theorv  of  them,  it  not  being  essential  that  he 
sbonld  state  the  facts  as  they  actually  exist."  Kogers, 
Expert  Test.  39.  Another  author  thus  states  the  rule :  fw5"  coJSS 
•*  It  is  the  privilege  of  counsel  in  such  cases  to  assume,  SoTHraioZ. ""' 

'  O  '      CASK. 

within  the  limits  of  the  evidence,  any  state  of  facts 
which  he  claims  the  evidence  justifies  and  have  the  opinion  upon 
the  facte  thus  assumed."     Lawson,  Expert  and  Opinion  Ev.,  153. 
In  the  recent  case  of  Quinn  v,  Higgins,  24  N.  W.  R.  R.,  482,  the 
Sapreme  Court  of  Wisconsin  said :  '^  The  rule  in  that  respect  must 
be  that,  in  propounding  a  hypothetical  question  to  the  expert,  the 
party  may  assume  as  provea  all  facts  which  the  evidence  tends  to 
prove,  and  the  court  ought  not  to  reject  the  question  on  the  ground 
that,  in  his  opinion,  such  facts  are  not  established  by  a  preponder- 
ance of  the  evidence.    What  facts  are  proved  in  the  case,  where 
there  is  evidence  to  prove  them,  is  a  question  for  the  jury  and  not 
for  the  court.     The  party  has  a  right  to  the  opinion  of  the  expert 
witness  on  the  facts  which  he  claims  to  be  the  facts  of  the  case,  if 
rlicre  be  evidence  tending  to  establish  such  facts,  and  the  trial  judge 
ought  not  to  reject  the  question  because  he  may  think  such  facts 
are  not  safficiently  established."    This  court  has  often  declared 
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,  tlie  mle  in  snbstantiallv  the  same  language  as  that  employed  bj 
the  autlioi'S  from  whom  we  have  quoted.  Davis  v.  State,  35  Ind. 
496 ;  Bishop  v.  Spining,  38  Ind.  143 ;  Guetig  v.  State,  56  Ind. 
94;  Goodwin  v.  State,  96  Ind.  550  ;  Nave  v.  Tucker,  70  Ind.  15; 
Elliott  V.  Russell,  92  Ind.  526,  vide  authorities  cited,  555-571 

The  appellee's  counsel  had  a  right  to  assume  such  facts  as  thcv 
deemed  proved,  and  it  was  for  the  jury,  as  we  have  many  times 
decided,  to  determine  whether  the  facts  were  or  were  not  justly 
assumed.     Goodwin  v.  State,  supra^  vide  authorities  cited,  561 ; 
Elliott  D.  Russell,  itupra;  Vanvalkenberg  v.  Vanvalkenberg,  90 
Ind.  433 ;  Ful wider  v.  Ingels,  87  Ind.  417 ;  Guetig  v.  State,  «fg>ra. 
Some  of  the  facts  assumed  in  the   hypothetical  questions  pro- 
pounded to  Dr.  O'Fen-all  were  eliminated  by  the  subsequent  rul- 
ing of  the  court  upon  the  appellee's  motion  to  strike  out  part  of 
his  testimony,  but  enough  facts  remained  to  entitle  his  opinion  to 
go  to  the  jury,  under  the  rule  declared  in  the  authorities  to  which 
we  have  referred.     Where  there  are  facts  upon  which  an  opinion 
may  be  properly  based,  it  is  not  error  to  refuse  to  strike  out  the 
entire  opinion,  for  such  an  opinion  should  go  to  the  jury  for  what 
it  is  worth,  although  the  elimination  of  some  of  the  facts  may 
weaken  the  value  of  the  opinion.     But  if  we  are  wrong  in  the 
view,  still  no  hai*m  resulted,  for  the  same  facts  testified  to  by  Dr. 
O'Ferrall  were  substantially  proved  by  other  witnesses. 

Whatever  view  is  taken  oi  the  ruling  on  Dr.  O'FerralPs  testi- 
mony, no  substantial  harm  was  done  the  appellant.  Strength  is 
added  to  this  view,  by  the  further  fact  that  the  court,  in  its  in- 
structions, in  very  clear  and  forcible  terms,  directed  the  jury  to 
disregai'd  that  part  of  the  testimony  to  which  the  appellant's  mo- 
tion  to  strike  out  was  addressed.  The  question  asked  JDr.  Halliban 
was  not  answered,  but  other  questions  were  substituted,  and  it  is 
quite  clear  that  no  harm  resulted  from  the  bare  asking  of  the  ques- 
tion, even  though  it  was  an  improper  one. 

Dr.  Burke  was  asked :  "  State  to  the  jury  what  fact  you  observed ; 
what,  if  any,  experiments  you  made,  and  what  you  learned  to  be 
a^^'S^B^S  the  now  condition,  or  the  then  condition  of  the  eyes  and 
ear,  and  how  it  was  done."  We  can  perceive  no  objec- 
tion to  this  question,  for  it  surely  is  always  competent 
to  ask  a  medical  witness  what  observations  he  made  and  what  wa8 
the  condition  of  the  patient  he  was  called  upon  to  esiimiue.  It 
makes  no  difference,  so  far  as  concerns  the  competency  of  the  tes- 
timony, what  the  purpose  of  the  examination  was,  although  that 
fact  might,  perhaps,  exert  some  influence  upon  the  credibility  vi 
the  witness.  If  the  physician  did,  in  fact,  make  an  examination. 
his  observations  of  the  condition  of  the  person  examined  by  hini 
are  unquestionably  competent. 

We  have  again  and  again  decided  that  objections  to  testimony 
must  be  specifically  stated  to  the  trial  court,  and  that  only  suck 
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objections  a6  were  stated  to  that  court  can  be  considered  on  appeal. 
In  the  biU  of  exceptions,  the  objection  to  a  part  of  Dr.  bxpkst  mat  m 
Webster  B  testimony  is  thus  stated :  "  To  which  question  ?S?S*32ouiiS! 
the  defendant  objected  because  he  has  not  said  that  he  <"'™8opikion. 
based  his  opinion  on  what  the  plaintiff  told  him,  and  also  as  being 
irrelerant,  incompetent,  and  immaterial,  and  not  cross-examination ; 
which  objection  the  court  overruled,  to  which  ruling  of  the  court 
the  defendant  at  the  time  excepted."     These  are  the  only  grounds 
of  objection  which  we  can  consider,  and  we  find  no  merit  in  them. 
It  was  the  right  of  the  counsel  of  the  appellee  in  cross-examining 
Dr.  Webster,  to  test  his  knowledge  and  skill  as  a  medical  expert, 
and  also  to  ascertain  the  grounds  upon  which  he  based  his  opinion. 
Tills  right  was  not  abridged  by  the  answer  of  the  witness  that  he 
did  not  take  into  account  the  statements  of  the  appellee,  since  to 
iiold  otherwise  would  enable  a  medical  witness  to  snut  o£E  all  in- 
Testigation  as  to  his  methods  of  examination,  by  a  general  statement 
that  ne  did  or  did  not  take  certain  matlers  into  consideration ;  and 
to  allow  this  would  be  to  destroy  one  of  the  great  purposes  of  a 
cross-examination.    We  cannot  doubt  that  a  cross-examining  coun- 
sel has  a  right  to  know  how  a  medical  investigation  was  conducted 
and  what  method  was  pursued.    He  has  a  right  to  know  this  for 
the  purpose  of  ascertaining  whether  the  examination  was  a  thor- 
oaen  one,  and  also  for  the  purpose  of  discovering  whether  skill 
and  care  were  used. 

So  far  as  the  statement  of  the  objection  urges  that  the  testimony 
was  incompetent  and  immaterial,  it  is  not  entitled  to  consideration 
on  appeal,  for  the  reason  that  it  is  not  sufSciently  specific.  Gen- 
eral objections  of  this  character  present  no  available  questions. 
O^er  V.  Schifling,  102  Ind.  191 ;  Shafer  v.  Ferguson,  Sept.  25, 
18^85,  2  N.  E.  R.  90  (1  West  R.,  129) ;  Rottenberg  v.  Nixon,  97 
Ind.  107 ;  Jones  v.  Angell,  95  Ind.  376 ;  L.  E.  &  W.  R.  R.  Co.  v. 
Parker,  94  Ind.  91 ;  Harvey  v.  Hutson,  Id.  527 ;  McClellan  v. 
Bond,  92  Ind.  424;  Stanley  v.  Sutherland,  54  Ind.  339. 

In  cross-examining  a  medical  expert,  it  is  proper  for  the  cross- 
examining  counsel  to  state  hvpothetical  cases  for  the  purpose  of 
testing  the  skill  and  knowledge  of  the  witness.  Davis  v.  State, 
^f^praj  see  498;  Rogers,  Expert  Test.  50.  It  was,  therefore, 
proper  for  the  appellee,  in  cross-examining  Dr.  Webster,  to  state 
a  hvpothetical  case  and  ask  his  opinion  upon  it. 

Where  there  is  competent  testimony  given  both  in  the  examina- 
tion in  chief  and  on  cross  examination,  a  motion  made  by  the  party 
by  whom  the  witness  was  called  to  strike  out  all  of  such  testimony 
^:'ioald  be  overruled.  Wolfe  v.  Pugh,  101  Ind.  293 ;  Elliott  v. 
Kossell,  sttpra.  It  is  the  duty  of  the  party  to  select  J^'SS*"  rlSrvr 
the  competent  from  the  incompetent  testimony,  and  he  ^S^"^  iSr, 
«rill  not  be  allowed  to  impose  that  burden  on  the  trial  JSJJST  mouS 
!oart  Cuthrell  v.  Cathrell,  10  Ind.  375.  This  is  not  SJS?  pJKS?" 
I  mere  arbitrary,  technical  rule,  but  is  one  founded  on  solid  prin- 
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ciple  and  essential  to  the  fair  administration  of  justice.  It  is  in 
harmony  with  the  well-settled  rnle  of  practice,  everywhere  obtain. 
in^,  that  the  motion  of  a  party  must  point  out  die  specific  testiiDonj 
objected  to,  and  indicate  the  character  of  the  objections,  andiiis 
also  in  harmony  witli  the  familiar  rule  that  if  a  demurrer  is  ad- 
dressed to  an  entire  pleading,  it  must  be  overruled,  althongli  the 
pleading  may  be  bad  in  part. 

We  have  no  doubt  that  much  of  the  testimony  objected  to  was 
competent.  We  re^rd  it  as  firmly  settled  that  declarations  indic- 
ative of  present  pam  are  admissible.  No  authority  maintainiue 
.  a  different  doctrine  is  referred  to,  and  we  know  of  none.  Mucn 
of  the  testimony  which  appellant  sought  to  have  rejected  was  as 
to  statements  made  to  medical  witnesses  indicative  of  present  paiu, 
and  this  testimony  was  clearly  competent. 

The  doubt  in  our  minds  is  as  to  whether  any  part  of  the  testi- 
mony objected  to  was  incompetent.  Where,  as  Iiere,  medioal  ex- 
perts are  ordered  by  the  court  to  examine  the  plaintiff,  and  this  is 
STATBMum  TO  doHc  upou  the  motion  of  the  defendant,  it  wonld  seem 
SSSfc^  Bw  ^j^^^  what  was  said  by  the  plaintiff  during  the  course  of 
the  medical  examination  in  answer  to  questions  asked  by  the  med- 
ical experts  should  go  in  evidence.  They  are  declarations  accom- 
panying an  act,  and  the  general  rule  undeniably  is,  that  where  the 
act  is  admissible,  so,  also,  are  the  declarations  accompanying  it. 
But  we  need  not  and  do  not  decide  this  question. 

Where  medical  experts  are  ordei'ed  to  examine  a  plaintiff,  and 
they  are  called  and  questioned  by  the  defendant  as  to  the  resnlt  of 
their  examination,  the  plaintiff  has  a  right  to  ask,  on  cross-exam- 
■xAMmATioirov  ination,  how  the  examination  was  conducted;  and  this 
oRDEROFcouKT.  iiecessarilv  includes  the  right  to  ask  what  queBUons 


TioM  AS  TO  were  propounded  to  the  plaintiff.  If  it  were  otber- 
jKrak  wise,  tiie  plaintiff  could  not  get  fully  before  tlie  jury  tbe 

method  of  investigation  pursued  by  the  medical  experts,  and  to 
deny  this  would  be  an  unjustifiable  restriction  of  the  import^t 
right  of  cross-examination.  Another  reason  supports  our  conCin- 
sioii,  and  that  is  this :  where  a  party  gives  evidence  of  a  part  of  a 
transaction,  his  advei*sary  has  a  right  to  full  details  of  the  who\e 
transaction. 

Evidence  of  an  examination  of  a  plaintiff  made  by  a  medical 
witness  is  not  rendered  incompetent  oy  the  fact  that  the  adverse 
party  was  not  present  at  the  time  it  took  place.  A  plaintiff  vb^ 
submits  to  an  examination  by  a  physician  cannot  be  deprived  of 
the  testimony  of  the  physician,  upon  the  ground  that  it  was  made 
at  a  time  when  tlie  defendant  was  not  present 

If  the  examination  of  a  medical  expeit  is  properly  made,  it  i^ 
not  to  be  kept  out  of  the  evidence  because  it  was  made  after  tne 
commencement  of  the  action.  Doubtless,  the  circumstance  under 
which  a  medical  examination  was  made  may  affect,  either  bene- 
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ficiallv  or  injnrionslj,  the  credibility  of  the  witness ;  but  the  mere 
fact  that  it  was  made  after  the  action  was  instituted  cannot  destroy 
its  competency. 

We  nave  carefully  read  Dr.  Burke's  testimony,  and  we  cannot 
find  that  he  gave  in  evidence  any  statement  made  to  him  by  the 
appellee  as  to  past  symptoms  and  pain.    In  one  place  he  says :  ''I, 
having  convinced  myself  then  that  there  was  an  mcipi-  di^  ^^j^j^  d» 
ent  paralysis  of  the  muscles  of  the  eye,  and  having  ^^ 
questioned  the  lady  whether  she    could  see  double  *^*"- 
sometimes,  and  she  answering  me  that  it  was  a  great  tribulation ;" 
bat  here  he  was  interrupted  by  appellant's  counsel,  and  on  resum- 
ing, he  stated  the  result  of  his  own  observations  without  rehearsing 
any  statements  made  by  the  appellee.    We  cannot  perceive  the 
shadow  of  a  reason  for  afSrming  that  there  was  here  any  statement 
of  past  symptoms ;   on  the  contrary,  it  clearly  appears  that  the 
symptoms  referred  to  were  present  at  the  time  the  examination 
was  made.     It  is  not  necessary  for  us  to  decide  whether  statements 
of  past  symptoms  are  or  are  not  admissible,  although  it  is  proper 
to  say  that  there  ai'e  very  many  well-considered  cases  declaring 
that  they  are  admissible,  for  we  are  clearly  of  the  opinion  that  the 
testimony  was  descriptive  of  .present,  and  not  of  past,  symptoms. 

We  liave  already  said  that  it  is  proper  to  assume  facts  in  a 
hypothetical  question,  and  we  now  add  that  it  is  always  ^ 

proper  to  incorporate  in  a  question  to  a  medical  expert  JJSTtS 

the  result  of  knowledge  obtained  by  an  examination  JSybbwS^ 
made  by  him.  A  medical  expert  who  has  obtained  knowledge  of  the 
facts  of  the  case,  and  has  stated  the  facts  to  the  jury,  may  take  them 
into  consideration  in  giving  his  opinion.  It  seems  quite  clear  to 
us  that  knowledge  obtaineafrom  actual  observation  is  as  important 
and  weighty  as  knowledge  communicated  in  an  assumption  made 
in  a  hypothetical  (]^uestion.  The  physician  who  examines  and 
treats  a  case  is  in  a  situation  to  know  as  much,  if  not  more,  of  the 
real  oonditon  of  his  patient,  than  those  who  have  not  seen  the 
patient  at  all  or  have  seen  him  but  once.  We  can  conceive  of  no 
reason  that  would  require  a  physician  in  stating  his  opinion  to  the 
fury  to  exclode  the  result  of  his  actual  observation  and  knowledge. 
Q  Bums  t?.  Barenfield,  84  Ind.  43,  it  was  said,  in  speaking  of  the 
testimony  of  a  physician,  that  ^  He  must  base  his  opinion  upon  his 
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own  testimony  or  upon  a  statement  of  the  facts  assumed  to  have 
heen  proved."  One  of  the  rules  stated  by  Mr.  Lawson  is  this : 
'*Tiie  opinion  of  a  medical  expert  mav  be  based,  either  on  his  ac- 
fjoaintance  with  the  party  whose  condition  is  under  investigation 
or  upon  a  medical  examination  of  him  which  he  has  made,  or  upon 
a  hypothetical  case  stated  to  him  in  court."  Lawson,  Expert  and 
Opinion  Ev.  144.  A  physician  cannot  be  permitted  to  decide 
upon  the  credibility  of  witnesses,  nor  to  take  into  consideration 
facts  known  to  him  and  not  communicated  to  the  jury,  but,  after 
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having  communicated  such  facts  in  his  testimony,  he  may  take 
them  into  consideration  in  forming  his  opinion.  Koenig  v.  Globe 
Mut.  Ins.  Co.,  10  Hun,  568;  Hunt  v.  Lowell  Gas  L.  Co.,  8  Allen, 
169 ;  Van  Zandt  v.  Mut.  Benefit  L.  Ins.  Co.,  55  N.  Y.  169;  Basil 
V.  Jackson,  24  Ala.  273;  Bennett  v.  Fail,  26  Ala.  605. 

The  opinion  of  a  medical  witness  may  I'est  in  part  in  fitate- 
ments  made  by  his  patient.  Upon  this  subject  the  authorities  are 
openxon  of  in  harmony,  although  there  is  some  difference  of  opiii- 
iS'^m^SSd  ion  as  to  whether  statements  of  past  symptoms  may  be 
nATBMurr  oJ  taken  into  consideration.  Barber  v.  Merriam,  11 
FATiMT.  Allen,  322 ;  Thompson  v.  Trevanion,  Skin.  402;  Ave- 

ton  V.  Kinniard,  6  East.  188 ;  Bacon  v.  Charlton,  7  Gush.  581 ;  Den- 
ton V.  State,  1  Swan  (31  Tenn.),  279 ;  111.  Cent.  R.  R.  Co.  t?.  Sut- 
ton, 42  111.  438 ;  State  v.  Gedicke,  43  N.  J.  L.  86 ;  Eckles  «.  Bates, 
26  Ala.  655;  Quaife  v.  Chicago,  etc.,  R.  R.  Co.,  48  Wis.  513; 
Brown  v.  N.  T.,  etc.,  R.  R.  Co.,  32  K  Y.  599 ;  Towle  v,  Blake, 
48  N.  H.  92;  Carthage  Turnpike  Co.  v.  Andrews,  May  26, 1885; 
Elkhart  v.  Ritten,  66  Ind.  136. 

Counsel  for  appellant  assert  that  hypothetical  questions  asked  by 
the  appellee  required  the  medical  expert  to  decide  upon  dispntd 
facts ;  but  we  find,  on  an  examination  of  the  record,  that  couDsel 
are  in  error,  in  assuming  that  the  questions  do  call  upon  the  wit- 
^gSpSJiSia.  nesses  to  decide  upon  disputed  matters  of  fact    If  the 
^  assumption  of  counsel  were  correct,  we  should  not 
"■  hesitate  to  adopt  their  conclusion ;  but  it  is  not  a  jnst 
one,  for  the  facts  are  assumed  to  exist  in  each  and  all  of  the  ques- 
tions.    The  learned  and  able  judge  who  tried  the  case,  in  rming 
upon  one  of  these  questions,  justly  remarked :  '^  If  the  opinion  is 
elicited  on  a  false  state  of  facts,  it  has  no  weight ;  if  the  lacts  put 
to  him  are  proven,  it  is  otherwise."     This  is  the  law.     If  the  facts 
upon  which  the  opinion  is  based  are  not  proved,  the  opinion  is 
valueless,  or  if  there  is  a  failure  to  prove  some  of  the  material 
facts  the  opinion  is,   to  that    extent,   weakened  and   impaired. 
Goodwin  v.  State,  supra^  and  authorities  cited.    Whether  the  facts 
are  all  proved,  or  to  what  extent  proved,  is  a  question,  not  for  the 
court,  but  for  the  jury,  unless,  indeed,  the  case  is  one  in  which 
there  is  no  evidence  at  all  tending  to  prove  the  existenoa  of  the 
facts  assumed. 

We  have  no  doubt  that  mere  fanciful  questions,  having  no  evi- 
dence at  all  in  support  of  the  facts  assumed,  or  questions  assuming 
facts  wholly  irrelevant  to  the  subject  of  the  investigation,  should 
be  excluded.  People  v.  Augsburg,  97  N.  Y.  606 ;  Fairdiild  r. 
kbrk  FAsaruL  Bascomb,  35  Vt.  898 ;  Williams  v.  Brown,  28  Ohio  Si. 
2S2?"iiB!5?  547.  •  But  where  there  is  evidence,  either  diiecth 
TAKT.  proving  the  facts  assumed,  or  evidence  from  which 

such  facts  may  be  inferred,  the  court  cannot  invade  the  province  of 
the  jury  and  decide  upon  the  facts.    It  is  only  where  there  is  no 
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evidence  at  all  in  support  of  the  fact^  assumed,  or  where  the  ques- 
t/on is  clearly  irrelevant,  or  where  it  is  merely  speculative,  or 
where  it  is  improperly  framed,  that  the  court  can  interfere. 

Connsel  refer  us,  among  other  cases,  to  the  case  of  Hitchcock  v. 
Bnrgett,  38  Mich.  501.  That  case  decides,  as  we  have  here  and 
elsewhere  decided,  that  a  medical  expert  must  not  be  called  upon 
to  decide  disputed  questions  of  fact:  Craig  v.  Noblesville,  etc., 
G.  R.  R.  Co.,  98  Ind.  109 ;  Burns  v.  Barenfield,  84  Ind.  43.  We 
do  not  doubt  the  correctness  of  this  rule,  but  it  cannot  apply 
where,  as  here,  the  facts  are  assumed,  and  the  opinion  is  asked 
upon  the  facts  which  the  witness  is  informed  are  to  be  regarded  by 
him  as  actually  existing. 

We  have  already  said  that  the  medical  witness  must  state  to  the 
jnry  all  the  facts  within  his  own  knowledge  which  he  takes  into 
consideration  in  forming  his  opinion.  Upon  this  point,  Hitchcock 
t.  Bai^tt  goes  no  further  than  we  have  done.  But  the  appellant 
can  get  no  comfort  from  this  rule,  for  the  physicians  did  state  the 
facts  upon  which  they  based  their  opinions. 

In  cross-examining  a  medical  expert,  counsel  have  a  right  to  a&- 
snme  the  facts  as  they  believe  them  to  exist,  and  to  asK  the  ex- 
pert's opinion  upon  the  facts  thus  assumed.    An  examination  in 
ciiief  cannot  be  so  conducted  as  to  compel  the  cross-examining 
connsel  to  merely  follow  the  line  of  questions  there  each  sms  may 
asked:  but,  when  a  general  snbiect  is  opened  by  an  pkrt    o«    m 
examination  in  chief,  the  cross-examining  counsel  may  facts. 
sro  fully  into  details  and  may  put  the  case  before  the  expert  wit- 
ftess  in  various  phases.     Each  side  has  a  right  to  take  the  opinion 
of  the  witness  upon  its  theory  of  the  facts  established  by  the  evi- 
dence.   While  it  is  true  that  a  cross-examination  must  be  confined 
to  the  subject  of  the  examination  in  chief,  it  is  not  true  that  the 
cr»s8^xaniining  party  is  confined  to  any  particular  part  of  the  sub- 
ject.    He  has  a  right  in  such  a  case  as  this  to  leave  out  of  the 
Iivpothetical  question  facts  assumed  by  the  counsel  on  the  direct 
examination,  if  he  deems  them  not  proved,  and  he  also  has  the 
right  to  add  to  the  question  such  facts  as  he  thinks  the  evidence 
establishes.     Davis  t;.  State,  supra;  Bogers,  Expert  Test.  46. 

A  very  long  and  much  involved  hypothetical  question  was  put 
fo  Dr.  Webster  by  the  appellant,  but,  upon  the  appellee's  objection, 
the  court  refnsea  to  permit  it  to  be  answered.  To  this  HTPomsncAL 
qucBtion  there  is,  at  least,  one  valid  objection.  This  JSSoSTfaSS; 
objection  is,  that  it  assumes,  as  one  of  the  facts,  the  ![SSt2S"^"  ^ 
opinion  of  another  physician  that  Miss  Falvey,  the  ap-  ■™*' 
pellee,  was  not  suffering  from  a  lesion  of  the  spine.  It  is  not 
proper,  in  asking  hypothetical  questions,  to  incorporate  in  them 
the  opinions  of  other  expert  witnesses.  An  opinion  of  an  expert 
witness  eannot  be  based  upon  opinions  expressed  by  other  experts. 
A.  A  B.  B.  Gas.-^ 
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Facts  and  not  opinions  must 'be  assumed  in  the  qaestions.  If  it 
were  otherwise,  opinions  might  be  built  upon  opinions  of  expects 
and  the  substantial  facts  driven  out  of  the  case.  An  opinion  can- 
not rest,  in  whole  or  in  part,  upon  other  opinions,  but  most  rest  on 
facts. 

It  is  competent  to  prove  by  medical  expeiis  the  probabQitj 
that  the  injury  will  permanently  impair  the  health  and  phjsieal  or 
mental  ability  of  the  plaintiff.  In  cases  of  this  class^  there  can  be 
one  action  only,  and  in  the  one  action,  all  damages,  past  and  proEr 
PBOBAKUTT  o»  P®®^^^®>  must  bc  rccovered.  Elkhart  v.  Ritter,  66  Ind. 
ooimiiuAircB  o»  126 ;  North  Vernon  v.  Voegler,  this  tenn  anU^  566. 
raom  ^  S  In  Order  to  assist  the  jury  in  arriving  at  a  conclasion  as 
"*"'  to  the  character  of  the  injury  and  the  probability  of  its 

permanently  affecting  the  plaintiff,  it  is  proper  to  take  the  opinion 
of  medical  experts  upon  that  subject.  Tinney  v.  N.  J.  Steamboat 
Co.,  12  Abb.  Pr.  it.  S.  1 ;  Filer  v.  N.  Y.  Cent.  R.  R.  Co.,  4^ 
K  Y.  42 ;  Wilt  v.  Vickers,  8  Watts,  227 ;  Kent  v.  Lincoln,  32  Vt. 
692 ;  Johnson  v.  Cent.  Vt.  ii.  R.  Co.,  56  Vt.  707 ;  Hoard  t;.  Peck, 
66  Barb.  202 ;  Montgomery  v.  Scott,  34  Wis.  338 ;  Toledo,  etc., 
R.  R.  Co.  V.  Baddeley*  54  111.  19 ;  Anthony  v.  Smith,  4  Bosw.  503. 

The  affidavit  of  Dr.  O'Ferrall  was  excluded  on  the  motion  of 
the  appellee,  and  of  this  ruling  the  appellant  complains.  It  is  said 
that  this  affidavit  was  competent  for  the  pui7)o&e  of  showing  ti^at 
coHDucT  or  the  appellee  objected  to  a  medical  examination  of  lier 
DC  opposDfo  AH  person.  We  perceive  no  ment  m  this  position,  iu^ 
Sm™S**"™*  appellee  unquestionably  had  a  right  to  make  the  objec- 
tion she  did,  and  the  jury  could  have  nothing  to  do  with  her  con- 
duct in  opposing  an  examination.  If  the  appellant's  purpose  was 
to  contradict  Dr.  O'Ferrall,  then  the  proper  gi*ound  for  an  impeach- 
ment should  have  been  laid.  As  no  foundation  for  an  impeach- 
ment was  laid,  the 'affidavit  was  not  admissible  for  the  purpose  of 
contradicting  him. 

It  was  proper  for  the  appellee  to  prove  the  directions  given  her 
by  her  physician,  and  that  she  had  obeyed  them.  This  evidence 
was  competent  to  rebut  the  inference  that  her  own  imprudence  or 
her  disregard  of  medical  advice  had  aggravated  her  injuries. 

The  complaint  states  the  character  of  the  injuries  received  bj 
the  plaintin,  and  alleges  that  she  was  permanently  injured,  and 
under  these  allegations  it  was  proper  to  give  evidence  of  the  roen> 
tal  and  physical  condition  of  the  plaintiff.  In  Ohio,  etc.,  Co.  f. 
Selby,  47  Ind.  471,  it  was  said :  ^'  The  complaint  alleges  that  the 
plaintiff  was  grievously  bruised,  hurt,  and  injured,  under  these 
general  alle^tions,  the  plaintiff  was  entitled  to  prove  any  and  a\i 
injuries  which  he  i*eceived,  and  which  were  the  natural  conse- 

?uence  of  the  wrongful  act  of  the  appellant."     The  case  quoted 
rom  is  approved  in  Elkhart  v,  Ritter,  mpra^  and  is  sastained  bj 
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many  anthorities,  among  them :  Delie  v.  Chicago  B.  R.  Co.,  51 
Wis.  401 ;  Johnson  v.  McKee,  27  Mich.  472 ;  Elirgott  v.  Mayor, 
96  N.  T.  264. 

Edmnnd  H.  Applegate  was  called  as  a  witness  by  the  appellant, 
and  among  other  questions  asked  him  was  this,  '^  State  what  her 
apparent  age  was.^  To  this  the  witness  answered  :  ^^  Yon  want 
mj  opinion  of  her  a^  ?"  and  counsel,  answering  the  inquiry  of 
the  witness  said :  "'^es,  sir;"  whereupon  the  witness  Twrmo 
replied  :  "  In  my  opinion  she  was  twenty-two  or  twenty- 
three  or  four  or  five ;  from  twenty-three  to  twenty-five 
in  appearance."  On  cross-examination,  appellee^s  counsel  pointed 
to  a  bystander  named  Stephen  Wilstach,  and  asked  Applegate: 
"  How  old  do  you  think  be  is  ? "  and  the  answer  of  Applegate 
was :  "  Well,  I  think  he  is  about  fifty-five."  In  giving  evidence 
in  reply,  the  appellee  called  Wilstach  and  asked  him  his  age,  to 
which  he  repliea,  that  he  was  forty-six  years  of  age. 

We  think  there  was  no  error  in  this  ruling.    It  was  competent 

for  the  appellee  to  prove  that  Applegate's  opinion  was  of  little  or 

no  value,  becanse  oi  his  incapacity  to  correctly  judge  of  a  person's 

a^.    It  is  said  by  appellant's  counsel  that  in  asking  Applegate  to 

give  his  opinion  as  to  Wilstach's  age  he  was  called  upon  to  make 

a  guess ;  but  this  is  an  erroneous  assumption,  for  in  calling  upon 

Applc^te  to  give  his  opinion  as  to  Wilstach's  age,  no  more  was 

done  by  appellee  than  was  done  by  appellant  in  asking  Applegate 

to  give  his  opinion  of  Miss  Falvey's  age.    The  testimony  was  not 

irrelevant.    The  rule  upon  this  question  is  thus  stated  by  Mr. 

Stephen  :  ^'  Facts,  not  otnerwise  relevant,  are  deemed  to  be  relevant 

if  tney  support  or  are  inconsistent  with  the  opinions  of  expei*t8, 

when  each  opinions  are  deemed  to  be  relevant."    Steph.  Ev.,  art. 

50.     The  Reason  for  this  rule  is  that  it  is  proper  to  test  the  capacity 

of  the  witness,  and  to  ascertain  the  reasonableness  or  establisn  the 

unreasonableness  of  his  opinion.    Foulkes  v,  Chadd,  3  Doug.  157 ; 

Davis  V.  State,  supra. 

Tiie  court  gave  the  following  instruction :  '^  It  was  the  duty  of 
the  plaintiff  to  use  ordinary  care,  judgment,  and  diligence  in  secur- 
ing medical  or  surgical  aid  after  she  received  the  ininries  com- 
plained of 9  if  any  she  received ;  and  if  vou  find  from  the  evidence 
that  after  she  received  such  injuries,  if  any  she  did  receive,  she 
failed  to  use  such  ordinary  care,  judgment,  and  diligence  in  procuring 
timely  medical  or  surgical  aid  ;  and  if  you  further  find  from  the 
evidence  that  by  reason  of  such  failure  her  condition  is  now  dif- 
ferent and  worse  than  it  would  have  been  if  she  had  used  such 
ordinary  care,  judgment,  and  diligence  in  the  premises,  then,  if  you 
find  for  the  plaintiff,  you  should  take  this  into  account  in  making 
up  your  venuct,  and  should  not  allow  her  any  damages  for  ailments 
and  diaeases,  if  any,  that  may  have  resulted  from  such  failure." 
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This  instrnction  expresses  the  law  correctly.  One  who  is  injured 
by  the  negligence  or  another  is  bound  to  use  ordinary  care  aDd 
rt—  »..».»^  diligence  in  securing  medical  or  surgical  aid,  but  he  is 
bound  to  no  higher  degree  of  care  or  diligence.    Beach, 

Contrib.   Neg.   21.     The   theory  of    tne  appellant's 

,_^ ^'"  seventh  instruction  seems  to  be  tnat  the  injured  person 

must  use  more  than  ordinary  care  and  diligence,  and  this  is  not 
the  law.  If  this  is  not  the  theory  of  that  instruction,  then  there  is 
no  substantial  difference  between  it  and  the  one  given  by  the  conrt 

Another  instruction  given  reads  thus :  "And  so,  too,  it  was  the 
duty  of  the  plaintiff  to  use  ordinary  care  to  cure  and  restore  her- 
self ;  and  if  you  find  from  the  evidence,  that  the  plaintiff  failed  to 
use  such  ordinary  care  in  the  premises,  but  that  she  unnecessariljex- 

Eosed  herself  in  inclement  weather  or  otherwise  after  receiving 
er  injuries,  if  any  she  received  in  said  accident^  and  thereby  in- 
creased and  aggravated  such  injuries  and  enhanced  their  evil 
effects,  yon  will  take  these  facts  into  account  in  arriving  at  jour 
verdict,  if  you  find  for  plaintiff,  and  should  not  allow  any  damages 
to  plaintiff  for  any  ailments,  injuries,  diseases,  or  their  aggravation, 
from  which  plaintiff  has  been  or  may  be  suffering  by  reason 
of  such  exposure,  and  from  which  she  would  not  otherwise  be 
suffering." 

We  regard  this  instruction  as  unusually  clear  and  forcible,  and 
we  are  satisfied  that  it  correctly  states  the  law.  A  plaintiff  is  not 
bound  to  use  extraordinary  care  to  prevent  an  injury  from  develop- 
ing into  evil  consequences,  but  is  bound  to  use  ordinary  care  and 
diligence.  It  is  true  that  in  some  cases  ordinary  care  will  require 
a  high  degree  of  care  ;  for  care  must  always  be  proportionate  to  the 
danger,  in  order  to  be  even  ordinary  care ;  but  there  is  no  require- 
ment that  in  any  case  more  shall  be  done  than  a  person  of  ordinary 
prudence  would  do  under  like  circumstances.  Beach,  Contrib. 
^eg.  22. 

We  are  not  able  to  perceive  any  substantial  difference  between 
the  eighth  instruction  asked  by  appellant's  counsel  and  that  given. 
They  say :  "  The  court's  instruction,  while  embodjing  most  of  the 
defendant's  instrnction,  beclouds  it  and  renders  it  misleading,  and 
nullifies  its  effect,  by  telling  the  jury,  in  substance,  that  it  was  the 
duty  of  the  plaintin  to  use  ordinary  care  to  cure  herself."  The 
instruction  is  not  subject  to  this  criticism.  It  is  fair  in  all  it^  parts, 
clear  in  its  language  and  consistent  in  its  general  tenor.  It  is,  in- 
deed, much  clearer  than  that  presented  by  counsel.  It  is  the  law 
of  this  State,  again  and  again  aeclared,  that  where  the  court  in  one 
instrnction  states  the  rule  of  law  correctly,  it  is  not  bound  to  repeat 
,it  in  subsequent  instructions.  Union  Mut.  Ins.  Co.  v.  Buchanan, 
100  Ind.  63 ;  Goodwin  v.  State,  supra,  and  authorities  cited. 

It  is  not  proper  for  the  court  to  instruct  the  jury  what  inferences 
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of  fact  they  shall  draw  from  the  evidence.  Union  Mut.  Ins.  Co. 
V,  Buchanan,  mpra^  see  81,  82.  For  this  reason,  if  for  court  mwt mot 
no  other,  the  second  instruction  asked  by  the  appellant  *b  to  wfeb. 
was  properly  refused.  But  there  is  another  oojection  tSSdiuto*^ 
to  this  instruction,  and  that  is  this :  it  is  upon  a  collateral  and  iso- 
lated fact.  Courts  cannot  undertake  to  instruct  in  detail  upon  the 
effect  of  facts  put  in  evidence,  for  if  it  were  otherwise,  instructions 
would  be  of  such  length  as  to  perplex  and  confound  the  most  in- 
telli^nt  jury  that  ever  went  into  tne  box. 

The  court  gave  these  instructions :  '^  A  common  carrier  of  passen- 
gers is  bound  to  carry  and  transport  for  hire  persons  who  are  sick, 
weak,  debUitated  or  predisposed  to  disease,  as  well  as  those  who  are 
iiealthy  and  robust ;  and  if  you  find  from  the  evidence  that  the 
plaintiff  received  the  injuries  complained  of,  or  any  of  them,  in 
the  manner  alleged  in  the  complaint,  and  that  at  the  time  of  the  re- 
ception of  said  injuries,  or  any  of  them,  the  plaintiff  was  predisposed 
to  malarial,  scrofulous,  or  rheumatic  tendencies,  but  imrBucnoN- 
otherwise  in  good  health,  and  you  further  find  that  said  to  dvom^im- 
injuries,  or  any  of  them,  solely  excited  or  developed  said  covkbt. 
predisposition  to  malarial,  scrofulous  or  rheumatic  tendencies,  so  that 
thereby,  without  the  fault  of  the  plaintiff,  her  present  condition, 
whatever  you  may  find  that  to  be,  has  directly  resulted,  then  I 
instruct  you  that  the  plaintiff  is  entitled  to  recover  to. the  full 
extent  of  whatever  you  may  find  her  present  condition  to  be.'^ 

^*  The  court  f urtner  instructs  the  jury  that  the  plaintiff  must 
show,  bj  a  preponderance  of  the  evidence,  that  any  injuries,  ail- 
ments or  diseases  from  which  she  is  now  suffering,  if  any  such  there 
be,  are  the  result  of  her  injuries  sustained  at  the  time  of  the  acci- 
dent in  evidence.  And  the  court  further  instructs  the  jury  that 
unless  they  find  the  facts  to  be  so  established,  by  a  preponderance 
of  the  evidence,  they  cannot  assume  that  such  injuries,  ailments  or 
diseases  have  resulted  from  said  accident." 

The  first  of  these  instructions  was  given  upon  the  request  of  the 

appellee  ;  the  second  upon  the  request  of  tne  appellant.    Taken 

togetlier  they  express  the  law  quite  as  favorably  to  the  appellant 

as  it  had  any  right  to  ask.     The  instruction  asked  by  the  appellee, 

standing  alone,  contains  nothing  of  which  the  appellant  can  justly 

oomplain.     The  question  presented  by  these  instructions  has  been 

before  this  court,  in  cases  similar  in  every  essential  particular,  at 

Jeast  twice,  and  the  general  principle  involved  has  been  asserted  in 

very  many  cases.    Jeffersonville  R.  R.  Co.  v.  Riley,  39  lud.  680 

Terre  Haute  R.  R.  Co.  v.  Buck,  96  Ind.  347.    In  the  latter  case 

die  question  was  fully  discussed  and  many  authorities  cited,  and  it 

is  not  necessary  to  again  review  the  cases. 

It  may,  perhaps,  be  proper,  as  the  question  is  an  important  one, 
to  direct  attention  to  some  cases  not  there  referred  to.  ▲utbobitim. 
The  case   of  the  Bait  R.  R.  Co.  v.  Kemp,  61  Md.  74,  was  that  of 
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a  passenger  on  a  railway  injured  hj  the  company'B  n^Iigenoe,  and 
it  was  tuere  held,  that  if  the  injnrj  developed  into  a  cancer  the 
company  was  liable  for  the  consequences  resulting  from  it  In  the 
course  of  the  opinion  it  was  said,  ^'That  the  {HaintifE  may  have 
had  a  tendency  or  predisposition  to  cancer,  can  afford  no  proper 
ground  of  objection.  She,  in  common  with  all  other  people  of  the 
community,  nad  a  right  to  travel  or  be  carried  on  the  cars  of  the 
defendants,  and  she  had  a  right  to  enjoy  that  privilege  without 
incurring  the  peril  of  receiving  a  wrongful  injury  fliat  might 
result  in  developing  and  inflaming  the  dormant  germs  of  a  fatal 
disease.  It  is  not  ^r  the  defendants  to  say  that  because  tkej  did 
not,  or  could  not,  in  fact,  anticipate  such  a  result  of  their  negligent 
act,  they  must,  therefore,  be  exonerated  from  liability  for  snch 
consequences  as  ensued." 

It  w!is  also  said  :  ^^The  defendants  must  be  supposed  to  know 
that  it  was  the  right  of  all  classes  and  conditions  of  people,  whether 
diseased  or  otherwise,  to  be  carried  in  their  cars.''     In  a  case,  the 
same  in  principle  as  the  present,  the  Supreme  Court  of  Wisconsin 
said :  '^  It  is  reasonable  to  expect  that  in  a  certain  class  of  cases, 
if  an  injury  happens  to  one  of  the  latter  class,  his  full  recovery 
therefrom  may  oe  retarded  or  prevented  by  such  predisposition  or 
tendency  to  disease.    In  the  present  case,  the  defeiulaut  is  charc^e- 
able  with  knowledge  that  persons  with  a  constitutional  tendency  to 
scrofula  constantly  travel  its  streets  and  sidewalks,  and  that  snch 
tendency  to  such  disease  might  greatly  aggravate  a  bodily  injniy. 
Hence,  it  had  reaspnable  grounds  to  expect,  that  if  one  of  thatdafis 
was  injured  by  reason  of  the  admitted  defect  in  the  sidewalk,  the 
disease  might  develop  and  greatly  retard  and,  perhaps,  prevent  a 
cure,  as  in  this  case.     The  court  cited,  as  sustaining  ite  decision: 
Oliver  v.  LaValle,  36  Wis.  592 ;  Kellogg  v.  Chicago,  etc,  Co.,  26 
Wis.  223. 

We  cannot  prolong  this  opinion  by  referring  to  the  other  decided 
cases,  nor  is  it  necessary  that  we  should  do  so,  for  many  are  coV 
lected  in  Terre  Haute  B.  B.  Co.  v.  Buck,  and,  althougn  counsel 
have  bestowed  much  labor  upon  their  briefs,  only  one  case  is  cited 
that  even  remotely  opposes  the  doctrine  of  our  cases.  The  single 
case  cited  by  counsel  is  that  of  Pullman  Car  Co.  v.  Barker,  i  CoL 
344 ;  s.  c,  34  Am.  Bep.  89,  and  that  case  has,  whenever  it  has 
been  referred  to  by  other  courts,  been  declared  to  be  unsound. 
Among  other  courts  that  have  denied  its  authority  is  onr  own. 
Cincinnati  Co,  v.  Eaton,  94  Ind.  474;  Terre  Haute  IL  K  Ca 
V.  Buck,  18  Am.  &  Eng.  B.  B.  Cas.  234. 

We  cannot  close  the  discussion  of  this  branch  of  the  case  better 
than  by  referring  to  a  recent  work  where  the  subject  is  exhaustively 
discussed  and  many  cases  reviewed,  and  where  it  is  said  :  ^'  These 
rules  are  time  honored  and  indisputable  and  are  univei^sally  applied, 
except  where  courts  cut  adrift  from  principles.     In  the  case  of  per- 
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sonal  injuries  received  by  passengers  through  the  negligence  of  a 
railway  company,  they  are  especially  applicable,  and  necessary  to 
secure  to  the  injured  party  his  just  rights."  2  Wood,  Railway  L., 
1232. 

The  court  gave  the  following  instruction :  "  If  you  find  under 
the  evidence  that  the  plaintiff  is  entitled  to  recover,  it  V9i\\  be  your 
dnty  to  assess  the  amount  of  damages  which,  in  your  judgment, 
she  should  recover.  In  estimating  this  amount,  you  may  take  into 
consideration  expenses  actually  incurred,  loss  of  time  occasioned  by 
the  immediate  effect  of  her  injuries,  and  physical  and  mental  suf- 
fering caused  by  and  arising  out  of  her  injuries.  In  addition  you 
may  consider  the  professional  occupation,  if  any,  of  the  plaintiff, 
and  her  ability  to  earn  money;  and  she  will  be  entitled  to  recover 
for  any  permanent  reduction  of  her  power  to  earn  money  by  reason 
of  her  injuries ;  and  the  amount  assessed  should  be  such  a  sum  as, 
in  your  judgment,  will  fully  compensate  her  for  theinjuries,  or  any 
of  them,  thus  sustained." 

One  of  the  objections  urged  to  this  instruction  is,  that  it  does  not 
require  the  jury  to  assess  the  damages  from  the  evidence  in  the 
ease.     There  is  no  force  in  this  objection.     No  juror 
of  average  intelli^nce  could  fail  to  understand  that  the  q^IS^t^ 
court   directed   him  to  be  guided  by  the  evidence.  JSSSf^SSSSJ! 
Speaking  of  an  instruction  very  similar  to  the  one 
nnder  immediate  mention,  it  was  said  by  Warden,  J.,  in  Indiana- 
polis V.  Scott,  72  Ind.  196,  that,  '^  The  court  enumerated  certain 
matters  that  formed  the  elements  of  damages.    But  no  jury  of 
reasonable  intelligence  could  have  been  misled  into  the  supposition 
that  Buch  matters  could  be  considered,  unless  shown  by  the  evi- 
dence.    As  to  the  latter  part  of  the  charge,  the  jury  could  not  sup- 
pose that  they  were  authorized  to  find  anything  except  from  the 
evidence. 

The  instruction  before  us  properly  enumerates  the  elements  to 
be  considered  in  estimating  the  damages.  If  the  capacity  of  the 
plaintiff  to  earn  moiiey  was  diminished  by  injury,  she  is  entitled 
to  be  compensated,  and  the  impairment  of  her  ability  to  earn  money 
is  an  element  to  be  considered  in  computing  the  amount  of  the 
recovery.  Carthage  Turnpike  Co.  v.  Andrews,  May  26,  1885; 
1  N.  E-  Rep.  364 ;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181 ;  vide 
anthorities,  195;  Indianapolis  v.  Gaston,  58  Ind.  224. 

We  cannot  disturb  the  verdict  upon  the  ground  that  the  damages 
are  excessive.  It  has  long  been  the  rule  in  this  State,  declared  and 
enforced  by  many  decisions,  that,  in  cases  of  this  character,  a  new 
trial  will  not  be  granted,  unless  the  damages  are  such  as  to  strike 
everyone  with  the  enormity  and  injustice  of  them,  and  such  as  to 
induce  the  court  to  believe  that  the  jury  must  have  acted  from 
prejadice,  partiality  or  corruption.  Hoagland  v.  Moore,  2  Blackf. 
167  ;   Yater  v.  Mullen,  23  Ind.  562;  Guard  v.  Risk,  11  Ind.  156; 
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Alexander  v.  Thomas,  25  Ind.  268 ;  Beeves  v.  State,  37  Ind.  Ul ; 
Ohio,  etc.,  Co.  v.  Collarn,  73  Ind.  261 ;  Lake  Erie  Co.  v.  Fix,  88 
Ind.  381 ;  Indiana  Car  Co.  v.  Parker,  supra. 
Judgment  affirmed. 

Testimony  of  Medical  Experts  Qenerallyt-— See  Intematioiialy  etc,  R.  R. 
Co.  «.  IrviDe,  18  Am.  &  Eng.  R  R  Cas.  294;  Hubbard  «.  Qnnd  Rapidi, 
etc.,  R.  R  Co.,  18  Am.  A  Eng.  R  R  Cas.  836;  New  York,  etc,  R  R  Co. 
V.  Btrohm,  19  Ibid.  167;  Johnson  e.  Central  Vt.  R  R  Co.,  19  Ibid.  169; 
Loucks  «.  Chicago,  etc.,  R  R  Co.,  19  Ibid.  805;  Loaisville,  etc,  R  K  Co. 
«.  Shires,  19  Ibid.  887. 

Damages  for  Injuries  to  Person,  Elements  of. — See,  generally,  Dawson  t. 
LouisTiUe,  etc.,  R  R.  Co.,  11  Am.  &  Eng,  R  R  Cas.  1^;  Reed  9.  Chicago, 
etc.,  R  R  Co.,  12  Ibid.  107;  Wardle  e.  New  Orleans  City  R  R  Co.,  13 
Ibid.  60;  Chicago,  etc.,  RR  Co.  e.  Warner,  18  Ibid.  100;  White e. Milwaukee 
City  RR  Co.,  18  Ibid.  213;  New  York,  etc.,  RRCo.  v.  Strohm,  19  Ibid.  167. 

Personal  Injury  Aggravated  by  Predisposition  to  Disease — Damages.^ 
In  Baltimore  City  R  R  Co.  e.  Kemp,  61  Md.  74;  s.  c,  18  Am.  &  Eng.  R  R 
Cas.  220,  it  was  hM  that  recoyery  could  be  had  against  a  railroad  company 
for  a  cancer  caused  by  a  blow  received  in  a  railroad  accident,  although  can- 
cer would  probably  not  have  set  in  had  not  the  plaintiff  a  natural  tendency 
to  the  disease.  Aivey,  C.  J.,  in  delivering  the  opinion  of  the  court  in  this 
case,  said :  '*  It  is  the  common  observntion  of  all,  that  the  effects  of  personal 
physical  injuries  depend  much  upon  the  peculiar  conditions  and  tendencies 
of  the  person  injured ;  and  what  may  produce  but  slight  and  unio jurious 
consequences  in  one  case,  may  produce  consequences  of  the  most  serioas  snd 
distressing  character  in  another,  and  this  being  so,  a  wrongdoer  is  not  per- 
mitted to  relieve  himself  from  responsibility  for  the  consequences  of  bis  set, 
by  showing  that  the  injury  would  have  been  of  less  seventy  if  it  had  been 
inflicted  upon  anyone  else  of  a  large  majority  of  the  human  family.'' 

In  Stewart  e.  Ripon,  88  Wis.  864,  it  was  hM  th&t  the  fact  that  the  injuries 
to  plaintiff  resulting  from  a  fall  upon  a  sidewalk  were  largely  increased  by 
reason  of  his  organic  tendency  to  scrofula,  did  not  affect  the  measure  of  the 
city's  liability  in  damages. 

In  Jeffersonville,  etc.,  R.  R.  Co.  e.  Riley.  89  Ind.  668,  it  was  AM  that  a 
charge  to  the  jury  that,  '*  if  Riley  came  to  his  death,  not  from  the  act  of  the 
defendant's  servant,  but  from  disease  with  which  the  act  of  the  defendant 
had  nothing  to  do,  then  your  verdict  should  be  without  further  inqoiry  for 
the  defendant.  But  if  the  deceased,  from  other  causes,  was  in  such  phyaacal 
condition  that  the  act  of  the  defendant's  servant,  which  in  the  case  of  a 
healthy  person  would  not  have  produced  or  caused  the  same  effect,  yet  in 
this  special  case  did  cause  the  death,"  then  you  should  find  that  the  death 
resulted  from  defendant's  act,  was  correct.  Jefferson ville,  etc,  R  R.  Co.  a. 
Riley,  89  Ind.  668. 

In  Allison  e.  Chicago,  etc.,  R  R  Co.,  42  Iowa,  274,  it  was  hM  that  the 
fact  that  the  accident  would  not  have  caused  plaintiff's  arm  to  be  broken 
had  it  not  been  broken  shortly  before  and  had  not  perfectly  healed,  did  not 
affect  the  question  of  the  liability  of  the  railroad  for  the  injuries  suffeicd, 
nor  the  question  of  the  measure  of  damages  to  be  assessed. 

In  Fitzpatrick  et  ux.  v.  Great  Western  Ry.  Co. ,  12  Up.  Can.  Q.  B.  645^ 
it  was  ?ield  that  a  declaration  in  tort  against  a  railroad  company  to  reeover 
damages  for  a  miscarriage  caused  to  a  pregnant  woman  by  fright  ensuing  upon 
a  railroad  collision,  was  good  on  demurrer.  Accord  see  Barber  e.  Reese^  60 
Miss.  906. 

In  Oliver  e.  La  Valle,  86  Wis.  692,  the  plaintiff,  a  pregnant  woauu. 
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frightened  owing  to  the  negligence  of  defendant.  It  was  hdd  that  she  was 
entitled  to  recover  damages  for  a  miscarriage  resnlting  from  her  fright. 

Iq  an  action  of  tort  against  a  railroad  company  for  negligently  causing  a 
pregnant  woman  to  leave  the  train  before  arriving  at  her  destination,  so  that 
she  had  to  walk  three  miles  to  arrive  there,  it  was  held  that  the  fact  that 
her  physical  injuries  would  not  have  resulted  from  the  walk  had  she  not 
been  pregnant,  and  the  fact  that  her  condition  was  unknown  to  the  company 
at  the  time  were  inunaterial.   Brown  v.  Chicago,  etc.,  R.R.  Co.,  54  Wis.  842. 

When  the  defendant  wrongfully  entered  plaintiff's  husband's  premises  and 
engaged  in  an  altercation  with  plaintiff's  husband,  add  plaintiff,  who  was 
pregnant  at  the  time,  became  so  frightened  thereby  that  she  suffered  a  mis- 
carriage in  consequence,  hM^  the  miscarriage  could  not  be  deemed  proxi- 
mate to  defendant's  act,  it  not  being  proved  that  he  knew  plaintiff  (who  was 
out  of  sight)  was  within  hearing  or  that  she  was  pregnant.  Phillips  o. 
Dickenon,  85  HI.  11. 


Pullman  Palace  Cab  Go. 

V. 

MissoTJBi  Pacific  B.  R.  Co.  et  al. 

(115  United  States,  587.) 

The  msaonri  Pacific  R.  R.  Co.,  in  1877,  entered  into  a  contract  with  the 
Pullman  Palace  Car  Co.,  by  the  terms  of  which  the  car  company  was  to  have 
the  ezclttslTe  right  for  fifteen  years  to  furnish  all  drawing-room,  parlor  or 
sleeping  cars  used  by  the  railroad  company,  *'over  its  entire  line  of  railway, 
and  on  all  roads  which  it  controls,  or  may  hereafter  control,  by  ownership, 
lease,  or  otherwise."    In  the  summer  of  1880,  the  Missouri  Pacific  R.  R;  Co. 
consolidated  with  other  companies,  the  consolidated  road  retaining  the 
name  of  Missouri  Pacific  R.  R  Co.    In  December,  1880,  the  Missouri  Pacific 
Company  bought  the  malority  of  the  stock  in  the«6t.  Louis,  Iron  Mountain  & 
SoQtDem  R.  R.  Co.,  for  the  purpose  of  controlling  its  management  and  oper- 
ating it  in  conjunction  with  the  Missouri  Pacific  road.     The  St.  Louis,  Iron 
Mountain  &  Southern  R  R.  Co.  had  also  a  contract  with  the  car  company,  liv- 
ing the  exclusive  right  to  supplv  parlor,  etc.,  cars  for  its  road.   At  the  expira- 
tion of  this  contract,  the  president  of  the  road  notified  the  car  company  that 
the  further  right  to  haul  its  cars  over  the  road  was  denied.    The  car  company 
thereupon  filed  a  bill  against  the  Missouri  Pacific  R.  R.  Co.,  and  the  St. 
Lauie  Iron  Mountain,  etc.,  R.  R.  Co.,  to  restrain  them  from  interfering  with 
nnning   its  cars  over  the  latter  road.    Held  (1),  That  under  the  Missouri 
lawsr  the    consolidated  Missouri  Pacific  R.  R.  Co.  was  a  different  corporation 
from  the  original  Missouri  Pacific  R  R  Co.,  and  that,  consequently,  the 
new  road  could  not  acquire  control  of  roads  within  the  terms  of  the  con- 
tract between  the  car  company  and  the  old  road.    (2)  That  the  Missouri 
Pacific  R.  K  Co.  did  not  have  control  of  the  St.  Louis,  Iron  Mountain  & 
Southern  R.  R.  Co.,  within  the  meaning  of  the  contracts 

Appeal  from  the  Circuit  Coart  of  the^United  States  for  the 
Eastern  District  of  Missonri. 

£1  S*   Jsham  for  appellant,  Pullman's  Palace  Car  Co. 

Jotvn  F.  DiUon^  A.  T.  Britton,  and  Walter  H,  Smith  for  ap- 
pelleeSy  Ifissouri  Pae.  B.  B.  Co.  and  another. 
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Watte,  C.  J. — This  is  a  suit  in  equity  brought  by  Pullman's 
Palace  Car  Co.  to  enjoin  the  Missouri  f*acific  K.  R.  Co.  and  the 
St.  Louis,  Iron  Mountain  &  Southern  K.  B.  Ck).  from  dificontinniDg 
the  use  of  drawing-room  cars  and  sleeping  cars  of  the  PnUman 
company  on  the  line  of  the  St.  Louis,  Iron  Mountain  &  Sonthem 
FAcn.  R.  R.  Co.;  from  refusing  to  haul  such  cars  on  passenger 

trains  running  on  such  line ;  and  from  contracting  with  any  otoer 
person  for  supplying  like  cars  for  that  use.  The  court  below  disr 
missed  the  bill  on  aemurrer,  and  from  a  decree  to  that  effect  this 
appeal  was  taken. 

The  case  made  by  the  bill  is  in  substance  this :  On  the  8th  of 
March,  1877,  the  Missouri  Pacific  R.  R.  Co.  was  a  MiBsouri  cor- 

gyration,  owning  and  operating  a  railroad  between  St.  Louis  and 
ansas  City,  and  Pullman's  Palace  Car  Co.,  an  Illinois  corporation, 
engaged  in  the  business  of  manufacturing  drawing-room  cars  and 
sleeping  cars,  and  hiring  them  to,  or  otherwise  arran^ng  with, 
railway  companies  for  their  use  upon  railroads  under  written  con- 
tracts for  a  term  of  years.     By  a  written  contract  entered  into  on 
that  day  the  Pullman  Co.  agreed  to  furnish  the  Missouri  Pacific  Co., 
for  fifteen  years,  upon  certain  specified  terms,  with  drawing-room 
and  sleeping  cars  sufBcient  to  meet  all  the  requirements  of  travel 
and  the  Missouri  Pacific  Co.  agreed  ^'  to  haul  the  same  on  the  pa&r 
senger  trains  on  its  own  line  ox  road,  and  on  all  roads  which  it  now 
controls,  or  may  hereafter  control,  by  ownership,  lease,  or  other- 
wise."    The  railway  company  also  agreed  that  the  Pullman  Co. 
^^  shall  have  the  exclusive  right,  for  a  term  of  fifteen  years  from 
the  date,  ...  to  furnish  for  the  use  of  the  railway  company 
drawing-room  or  parlor  or  sleeping  cars  on  all  the  passenger  trains 
of  the  railway  company,  and  over  its  entire  line  of  railway,  and  on 
all  roads  which  it  controls,  or  may  hereafter  control,  by  ownership, 
lease,  or  otherwise,  .  .  .  and  that  it  will  not  contract  with  any 
other  party  to  liin  said  class  of  cars  on  and  over  said  lines  of  roac 
during  said  period  of  fifteen  years."     Some  time  during  the  som- 
mer  or  autumn  of  1880,  and  as  early  as  October  7th,  the  Missouri 
Pacific  Co. "  consolidated  with  itself  certain  other  companies,  under 
the  laws  of  Missouri,  retaining  its  former  name;  and  .  .  .  said 
consolidated  company  assumed  all  the  obligations  of  the  separate 
consolidating  companies,  and  continued  to  use  and  operate  the 
former  road,  together  with  other  consolidated  lines."     The  St 
Louis,  Iron  Mountain  &  Southern  R.  R.  Co.  is,  and  for  man; 
years  has  been,  a  corporation  owning  and  operating  a  railroad  from 
St.  Louis,  in  a  sontnwesterly  direction,  to  Texarkana.      On  the 
20th  of  November,  1(B71,  that  company  entered  into  a  contract 
with  the  Pullman  Co.,  similar  to  the  one  with  the  Missouri  Pacific 
Co.,  for  the  hauling  of  the  Pullman  cars  on  its  line  until  Novem- 
ber  20,  1881. 
In  or  about  the  month  of  December,  1880,  the  Missomi  Pacific 
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Co,  "acquired  and  became  the  owner  of  more  than  a  majority  of 
the  Btock  of  said  St.  Lonis,  Iron  Mountain  &  Southern  K.  K.  Co.," 
and  this,  as  the  bill  alleges,  was  done  ^^  with  the  intent  and  pur- 
pose of  controlling  the  management  and  administration  of  the  said 
St.  Louis,  Iron  ]JiK)untain  &  Southern  R.  R.  Co.,  and  for  the  pur- 
pose of  subordinating,  in  effect,  the  said  St.  Louis,  Iron  Mountain 
&  Southern  R.  R.  Co.  and  the  Missouri  Pacific  R.  R.  Co.  to  the  same 
maoagement  and  control,  and  of  running  and  operating  said  roads 
as  one  line,  and  in  the  interest  of  the  Missouri  racific  R.  R.  Co." 
Since  that  time  the  Missouri  Pacific  Co.  has  acquired  all  but  about 
1795  of  the  220,682  shares  of  the  capital  stock  of  the  St.  Louis, 
Iron  Mountain  &  Southern  Co.     Five  of  the  directors  of  the  Mis- 
sonri  Pacific  are  also  directors  in  the  St.  Louis,  Iron  Mountain  & 
Southern  Co.,  and  the  two  roads  are  operated  under  the  same  gen- 
eral management.     The  general  ofiices  of  the  two  companies  are 
kept  together,  and  both  roads  are  managed  substantially  by  the 
same  persons.     All  this  was  brought  about  and  done,  as  is  alleged, 
in  pursuance  of  an  arrangement  between  the  Missouri  Pacific  Co. 
and  persons  who  were  at  the  time  the  holders  of  nearly  all  the 
stock  of  the  St.  Louis,  Iron  Mountain  &  Southern  Co.  ^'  for  the 
transfer  of  the  ownership  and  control  of  the  franchises,  property, 
and  business  of  said  last-named  corporation  to  the  said  Missouri 
Pacific  R.  R.  Co.,"  it  being  part  of  the  arrangement  that  the 
*' stockholders  of  the  said  Sr.  Louis,  Iron  Mountain  &  Southern 
R.  R.  Co.  should  not  divest  themselves  altogether  of  their  interest 
in  the  franchises,  property,  and  business  tnereof,  but  that  they 
should  place  the  same  under  the  control  and  management  of  the 
said  Missouri  Pacific  R.  R.  Co.,  by  the  method  of  transfer  of  their 
Slock  in  said  St.  Louis,  Iron  Mountain  &  Southern  R.  R.  Co.  to  the 
said  Missouri  Pacific  R.  R.  Co.,  and  retain  theii*  interest  therein 
by  receiving  in  exchange  therefor  the  stock  of  the  said  Missouri 
Pacific  R.  Ic.  Co.  in  the  proportion  of  three  shares  of  the  stock  of 
the  Missouri  Pacific  to  four  shares  of  said  St.  Louis,  Iron  Moun- 
tain &  Southern  ;  and  it  was  understood  that,  as  a  part  of  said  ar- 
rangement, the  stock  of  said  Missouri  Pacific  R.  R.  Co.  received 
in  exchange  for  said  stock  of  said  St.  Louis,  Iron  Mountain  & 
Southern  would  represent  in  the  hands  of  its  holders  a  combined 
interest  in  the  properties  of  both  of  said  corporations ;  and  that  the 
stock  of  said  St.  Louis,  Iron  Mountain  &  Southern  which  was  by 
the  arrangement  aforesaid  acquired  by  the  said  Missouri  Pacific 
R.  R.  Co.  should  be  retained,  held,  and  used  by  it  to  control  the 
frsajcbiBeSf  property,  and  business  of  the  said  St.  Louis,  Iron  Moun- 
tain &  Sonthern  R.  R.  Co.,  in  pursuance  and  execution  of  the  pur- 
pose aforesaid,  through  the  authority  of  the  board  of  directors  of 
said  Missouri  Pacific  jR.  R.  Co.,  and  in  the  interest  of  all  persons 
so  holding  as  aforesaid  stock  of  the  Missouri  Pacific  R.  R.  Co." 
And  this,  it  is  further  alleged,  was  done  in  pursuance  '^  of  a  gen* 
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eral  purpose  to  place  the  afiEaire  aforesaid  of  said  St.  Louis,  Iron 
Mountain  &  Soutliern  R  B.  Co.  under  the  control  of  the  said 
Missouri  Pacific  R.  R.  Co.,  that  thev  might  be  operated  together 
as  one  institution  as  nearly  as  possible,  and  was  a  mode  adopted  to 
that  end  in  lieu  of  various  other  methods  and  modes  proposed  and 
considered,  namely,  by  consolidation,  by  lease,  and  otherwise,  as 
being  least  subject  to  objection,  based  upon   cousidei-ations  of 

folicy  or  legality."  At  the  expiration  of  the  contract  between  the 
Tillman  Co.  and  the  St.  Louis,  Iron  Mountain  &  Southern  Co., 
the  president  of  the  last-named  company  notified  the  Pullman  Co. 
that  the  further  right  of  that  company  to  have  its  cars  hauled  otw 
the  line  of  the  St.  Louis,  Iron  Mountain  &  Southern  road  was 
denied,  and  that  the  railroad  company  would  cease  to  operate  its 
road  with  the  cars  of  the  Pullman  Co. 

As  a  ground  of  equitable  relief,  the  bill  contains  the  following 
allegations :  "  Your  orator  further  shows  that  the  refusal  to  operate 
your  orator's  cars  upon  the  St.  Louis,  Iron  Mountain  &  Southern 
li.  R.,  and  the  denial  of  your  oratoi-'s  right  as  aforesaid,  is  a  plain 
and  palpable  violation  of  the  provisions  of  the  contract  between 
your  orator  and  said  Missouri  Pacific  R.  R.  Co. ;  tliat  sudi  con- 
tract cannot  be  violated  without  the  greatest  and  most  irreparable 
damage  to  your  orator ;  that  the  cars  constructed  for  the  operation 
of  your  orator's  business  are  of  a  very  costly  sort ;  that  your  orator 
has  invested  a  very  large  capital  in  the  construction  and  operation 
of  said  cars ;  that  the  business  of  your  orator,  under  its  charter, 
and  for  which  it  is  incorporated,  is  of  such  a  nature  that  it  can  be 
transacted  only  through  the  instrumentality  of  contracts  of  d\e 
character  herein  set  forth  with  railroad  companies  engaged  in  the 
business  of  running  railway  passenger  trains ;  that  by  means  of 
such  contracts  it  can  run  through  cars  between  remote  points  and 
over  distances  far  greater  than  the  length  of  the  separate  lines 
of  road,  to  the  great  convenience  of  the  public  ;  and  that  the  up- 
holding and  enforcement  of  such  contracts  is  of  vital  im{iortanoe 
and  relation  to  the  exercise  of  the  corporate  franchises  of  your 
orator,  and  to  tiie  public  convenience ;  that  if  said  contracts  can  be 
violated,  as  is  threatened  in  the  mattera  hereinbefore  stated,  the 
facilities  of  through  travel  aforesaid  will  be  broken  up,  and  the 
property  and  estate  of  your  orator,  to  the  extent  of  very  mai\j 
thousands  of  dollars,  which  largely  exists  and  inheres  in  such  con- 
tracts, will  be  destroyed  in  value,  and  the  corporate  fi-anchi&es  of 
your  orator  practically  destroyed ;  that  by  reason  of  the  magnitude 
of  the  investment  as  aforesaid,  and  the  cost  of  operating  such  cars, 
your  orator  caimot  receive  a  fair  return,  unless  it  can  have  the  ex- 
clusive operation  of  said  business,  as  provided  in  said  contracts, 
with  the  several  companies  over  whose  roads  it  operates,  and  thai 
the  exclusive  right  bargained  for,  and  obtained  by  yonr  orator  in 
said  contracts,  as  in  the  contract  hereinbefore  mentioned,  ifl  not 
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oqIj  reasonable  but  absolntely  necessary  for  the  success  of  j'onr 
orator's  bnsiness,  without  which  your  orator  could  not  make  de- 
sirable contracts,  and  would  not  have  made  the  agreement  witli  the 
said  Missouri  Pacific  R.  R.  Co.  hereinbefore  mentioned.     Your 
orator  further  shows  that  in  making  the  contract  hereinbefore  set 
forth  with  said  railroad  companies,  and  in  making  the  provisions 
therein  contained,  for  the  extension  of  the  operation  of  your  ora- 
tor's cars  upon  such  roads  as  should  come  within  their  control,  it 
has  liad  in  contemplation  the  growth  and  development  of  the  busi- 
ness which,  in  the  performance  of  said  contract  for  many  years 
p^st,  it  has  been  building  up  and  developing  in  the  region  of  coun- 
try through  which  the  said  lines  of  railway  hereinbefore  mentioned 
run ;  that  said  business  has  been  largely  built  up  and  developed 
by  the  efforts  and  instrumentality  of  your  omtor;   that,  in  the 
hope  and  prospect  of  its  future  development,  your  orator  has  borne 
the  burden  of  sustaining  and  upholding  it,  when  the  business  was 
comparatively  small  and  unremunerative ;  and  that  it  will  be  a 
gross  injustice  and  iniquity  to  permit  said  railroad  companies,  by 
violation  of  contract,  as  aforesaid,  to  remove  at  the  present  time 
the  cars  of  your  orator  from  the  line  of  the  said  St.  Louis,  Iron 
Mountain  &  Southern  R.  R.  Co.,  or  to  discontinue  operating  them 
thereon,  or  to  substitute  the  cars  of  any  other  party  thereon." 

The  luain  questions  involved  in  the  merits  of  this  case  are  (1) 
whether  the  contract  between  the  Missouri  Pacific  and  Pullman 
Companies,  made  before  the  consolidation,  binds  the  consolidated 
company  to  haul  the  Pullman  cars  over  the  road  of  the  St.  Louis, 
Iron  Moan  tain  &  Southern  Company,  if  that  road  is  controlled  by 
the  consolidated  company  within  the  meaning  of  the  contract ;  and 
(2)  whether  it  is  so  controlled  by  the  consolidated  company. 

The  present  Missouri  Pacific  Company  is  a  different  corporation 
from  that  which  contracted  with  the  "ruUman  Company.     The 
orifi;inal  company  owned  and  operated  a  railroad  between  St.  Louis 
and  KJansas  City.     This  company  owns  and  operates  that  road  and 
otiiers  besides.     It  is  a  new  corporation,  created  by  the  dissolution 
of  several  old  ones,  and  the  establishment  of  this  in  their  place. 
It  liafl  new  powers,  new  franchises,  and  new  stockholders.     Clear- 
water tf.   Meredith,  1  Wall.  42 ;  Shields  v.  Ohio,  95  IT.  S.  323 ; 
lUilroad  Co.  v.  Maine,  96  U.  S.  508 ;  Railroad  Co.  v.  Georgia,  98 
U.  S.  364 ;  Louisville  &  N.  R.  R.  Go.  v.  Palmes,  109  U.  S.  244; 
6.  c.y   8  Sap.  Ct.  Rep.  193.     The  bill  does  indeed  aver  that  the 
Missonri    Pacific  Company  "consolidated  with  itself  S"^S,SSS1. 
certain    other    companies,  .  .  .  retaining    its    former  SSS»<SS5S: 
name,*'  but  as  this  was  done  under  the  laws  of  Mis-  JSutio57  ^^ 
souri,  the  efiect  of  the  consolidation  depends  on  those  laws.     Cen- 
tral K.  R-  Co.  V.  Georgia,  92  U.  S.  6Y0.     They  provide  that  '*any 
two  or  more  railroad  companies  in  this  State,  existing  under  either 
^neral  or  special  laws,  and  owning  railroads  constructed  wholly 
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or  in  part,  which,  when  completed  and  connected,  will  form,  in 
the  whole  or  in  the  main,  one  continnons  line  of  railroad,  are 
hereby  authorized  to  consolidate  in  the  whole  or  in  the  main,  and 
form  one  company  owning  and  controlling  such  coutinnoas  line  of 
road,  with  all  the  powers,  rights,  privileges,  and  immnnities,  and 
subject  to  all  the  obligations  and  liabilities  to  the  State,  or  other- 
wise, which  belonged  to  or  rested  upon  either  of  the  companies 
making  such  consolidation."  In  oi'der  to  accomplish  such  consoli- 
dation an  agreement  to  that  effect  must  -be  entered  into  by  the 
companies  interested.  ^^  A  certified  copy  of  such  aiticles  of  agree- 
ment, with  the  corporate  name  to  be  assumed  by  the  new  com- 
Sany,  shall  be  filed  with  the  Secretary  of  State  when  the  consoli* 
ation  shall  be  considered  duly  consummated,  and  a  certified  copy 
from  the  office  of  the  Secretai'y  of  State  shall  be  deemed  ooncla&ive 
evidence  thereof."  "  The  board  of  directors  of  the  several  com- 
panies may  then  proceed  to  carry  out  such  contract  according  to 
its  provisions,  calling  in  the  certificates  of  stock  then  outstanding 
in  tne  several  companies  or  roads,  and  issuinj?  certificates  of  stocK 
in  the  new  consohdated  company  under  sncu  corporate  name  as 
may  have  been  adopted."  Eev.  St.  Mo.  1879,  §  789.  This  clearly 
contemplates  the  actual  dissolution  of  the  old  corporations  and  the 
creation  of  a  new  one  to  take  their  place. 

The  new  company  assumed  on  the  consolidation  all  the  obliga- 
tions of  the  old  Missouri  Pacific.  This  requires  it  to  haul  tiie 
Pullman  cars,  under  the  contract,  on  all  roads  owned  or  controlled 
by  the  old  company  at  the  time  of  the  consolidation,  but  it  does 
not  extend  the  operation  of  the  contract  to  other  roads  which  the 
new  company  may  afterwards  acquire.  The  power  of 
the  old  company  to  get  (he  control  of  other  roads  ceased 

when  its  corporate  existence  came  to  an  end,  and  the 

new  company  into  which  its  capital  stock  was  merged  by  the  con- 
solidation undertook  only  to  assume  its  obligations  as  they  then 
stood.  It  did  not  bind  itself  to  run  the  cars  of  the  Pullman  com- 
pany on  all  the  roads  it  might  from  time  to  time  itself  controK  but 
only  on  such  as  were  controlled  by  the  old  Missouri  Pacific.  Con- 
tracts thereafter  made  to  get  the  control  of  other  roads  would  be 
the  contracts  of  the  new  consolidated  company,  and  not  of  those 
on  the  dissolution  of  which  that  company  came^'nto  existence.  It 
follows  that  the  present  Ifissouri  Pacific  Co.  is  not  required, 
by  the  contract  of  the  old  company,  to  haul  the  Pullman  cars  on 
the  road  of  the  St.  Louis,  Iron  Mountain  &  Southern  Co.,  even 
if  it  does  now  control  that  road,  within  the  meaning  of  the  con- 
tract. 

We  ai*e  also  of  opinion  that  the  railroad  of  the  St.  Louis,  Iron 
Mountain  &  Southern  Co.  is  not  controlled  by  the  present  Mis- 
souri Pacific  Co.  in  such  a  way  as  to  require  that  company  to 
haul  the  Pullman  cai*s  over  it,  if  the  contract  is  binding  on  the 
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Dew  company  to  the  same  extent  it  would  be  on  the  old  were  that 
company  still  in  existence  and  standing  in  the  place  of  the  new. 
Confessedly  the  St.  Lonis,  Iron  Mountain  &  Southern  Co.  keeps 
up  its  own  corporate  organization.  It  operates  its  JJSjd  ^nST^Z 
own  road.  It  has  its  own  officers  and  makes  its  own  TO^ooMjEMmro 
bargains.  The  Missouri  Pacific  owns  all,  or  nearly  all,  J2^  ^'wSSm 
its  stock,  and  in  that  way  can  determine  who  shall  con-  "SoSL  VSxn^ 
Btitate  its  board  of  directors,  but  there  the  power  of  that  company 
OFer  the  management  stops.  The  board  when  elected  has  con- 
trolling anthoritpr,  and  for  its  doings  is  not  necessarily  answerable 
to  Uie  Missouri  Pacific  Co.  The  two  roads  are  substantially 
owned  by  the  same  persons  and  operated  in  the  same  interest,  but 
that  of  the  St.  Lonis,  Iron  Mountain  &  Southern  Co.  is  in  no  le- 
gal sense  controlled  by  the  Missouri  Pacific. 

It  is  true  the  bill  avers  in  many  places  and  in  many  ways  that 
the  purchase  of  the  stock  of  the  St.  Louis,  Iron  Mountain  & 
Soatnern  Co.  was  made  by  the  Missouri  Pacific  Co.  for  the  pur- 
pose and  with  the  intent  of  getting  the  control  of  the  road  of  the 
^t.  Louis,  Iron  Mountain  &  Southern,  and  that  the  case  is  before 
us  on  demurrer  to  the  bill.    A  demurrer  admits  all  facts  stated  in 
the  bill  which  are  well  pleaded,  but  not  necessaiily  all  statements 
of  conclusions  of  law.    What  was  actually  done  is  stated  clearly 
and  distinctly.    The  effect  of  what  was  done  is  a  question  of  law, 
not  of  fact.    It  is  a  matter  of  no  importance  what  the  purpose  of 
the  parties  was  if  what  they  did  was  not  sufficient  in  law  to  accom- 
plish what  they  wanted.     W  hen  there  is  doubt,  the  purpose  and 
intention  of  the  parties  may  sometimes  aid  in  explaining  what  was 
done;  but  here  tnere  is  no  need  of  explanation.    The  Missouri 
Pacific  Co.  has  bought  the  stock  of  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Co.,  and  has  effected  a  satisfactory  election  of 
directors,  but  this  is  all.    It  has  all  the  advantages  of  a  control 
of  the  road,  but  that  is  not  in  law  the  control  itself.    Practically 
it  may  control  the  company,  but  the  company  alone  controls  its 
road.     In  a  sense,  the  stockholders,  of  a  corporation  own  its  prop- 
erty, bnt  they  are  not  the  managers  of  its  business  or  in  the  imme- 
diare  control  of  its  affairs.     Ordinarily  they  elect  the  governing 
ihniy  of    the  corporation,  and  that  body  controls  its  property. 
Sncii  18    the  case.  here.    .The  Missouri  Pacific  Co.  owns  enough 
of  cue  stock  of  the  St.  Louis,  Iron  Mountain  &  Southern  to  con- 
trol the  election  of  directors,  and  this  it  has  done.     The  directors 
now  control  the  road  through  their  own  agents  and  executive  offi- 
cers, and   these  agents  and  officers  are  in  no  way  under  the  direc- 
tion of  the  Missouri  Pacilic  Company.    If  they  or  the  directors 
act  contrary  to  the  wishes  of  the  Missouri  Pacinc  Co.,  that  com- 
panj  has    no  power  to  prevent  4t,  except  by  the  election,  at  the 
proper  time  and  in  the  proper  way,  of  other  directors,  or  by  some 
judicial  proceeding  for  the  protection  of  its  intei*est  as  a  stock- 
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bolder.  Its  rights  and  its  powers  are  those  of  a  stockholder  onlj. 
It  is  not  the  corporation,  in  the  sense  of  that  term  as  applied  to 
the  management  of  the  corporate  business  or  the  control  of  the 
corporate  property. 

Somethmg  was  intimated  in  argument  about  the  duty  of  the 
/ailway  company  to  haul  the  cars  of  the  Pullman  Company  because 
of  the  nature  oi  the  business  in  which  the  latter  company  was  en- 
gaged, which  consisted  "of  hiring  or  otherwise  arranging  with 
railway  companies  to  use  its  cars,"  "  under  written  contracts,  for  a 
term  of  years."     The  bill  also  alleges  that,  "  by  reason  of  the  mag- 
nitude of  the  investment"  "  and  the  cost  of  operating  such  care," 
the  Pullman  Company  ^'  cannot  receive  a  fair  return  unless  it  can 
have  the  exclusive  operation  of  said  business,  as  provided  in  said 
contracts  with  the  several  companies  over  whose  roads  it  operates.^^ 
It  may  be,  as  is  also  alleged,  that  it  has  ''  become  indispensable,  in 
the  conduct  of  the  business  of  a  railroad  company,  to  run  on  pas- 
senger trains  sleeping  and  drawing-room  cars,  with  the  conven- 
iences usually  afforded  by  such  cars  for  night  travel,"  but  it  by  no 
means  follows  that  the  railway  is,  in  law,  obliged  to  arrange  with 
the  Pullman  Company  for  such  accommodations.    Accoraing  to 
the  bill  itself,  two  such  car  companies  cannot  successfully  caiiy 
on  a  competing  business  on  the  same  road^  and  the  custom  has 
been  for  the  Pullman  Company,  if  possible,  to  contract  for  the 
exclusive  right.     The  business  is  always  done  under  special  writ- 
ten contracts.     These  contracts  must  necessarily  vary,  according  to 
the  special  circumstances  of  each  particular  case.     Certainly,  it 
cannot  be  claimed  that  a  court  of  chancery  is  competent  to  require 
these  companies  to  enter  into  such  a  contract,  for  the  furnishing 
and  hauling  of  Pullman  cars,  as  the  court  may  deem  reaBonable. 
A  mere  statement  of  the  proposition  is  sufficient  to  show  that  it  is 
untenable. 

An  objection  was  raised  to  the  jurisdiction  of  a  Court  of  equity 
to  grant  relief  such  as  is  asked.  This  we  do  not  consider,  as  we 
are  all  agreed  that  the  demurrer  was  properly  sustained  upon  the 
other  grounds.    Decree  affirmed. 
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St.  Loxjib,  Ieok  Mountain  and  Sotjthebn  R.  R.  Co.  v.  Sotjthbrn 

£XPR£88   Co. 

Appeal  from  tke  Circuit  Court  of  the  United  States  for  the  Eastern  District 

of  Missouri. 

l[sMPHi8  AND  Little  Rook  R.  R.  Co.  v.  Sotjthebn  Express  Co. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Bastem  District 

of  Arkansas. 

MissouBi,  EIansas  and  Texas  R.  R.  Co.  v,  Dinsuobe,  President 
and  Shareholder  in  Adams  Express  Co. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of 

EIansas. 

(118  United  8taU»  BeporU,  8.) 

Three  railway  companies,  desiring  that  the  express  business  should  be  done 
on  their  lines,  agreea  with  the  Adams  and  Southern  express  companies  that 
thej  should  pierform  the  seryioe  under  a  contract  which  could  be  terminated 
b;  either  party  upon  notice  given  to  the  other.    Under  this  contract  the  ex* 
press  companies  came  upon  the  roads  and  did  the  express  business.     Some 
years  afterwards  two  of  the  railway  companies  concluded  to  do  their  own 
express  business.    They  so  notified  the  express  companies  and  excluded  them 
from  the  road.     The  third  railway  company  at  the  same  time  concluded  it 
could  employ  another  express  company,  the  Pacific,  to  do  its  express  business 
cheaper  than  the  express  company  complainant  herein  liad  been  doing  it,  and 
notified  that  company  of  its  mtention  to  terminate  the  contract,  to  employ 
another  express  company,  and  to  exclude  the  complainant  company  from  the 
road.     At  the  same  time  the  railway  companies  averred  their  willingness  to 
carry  express  matter  for  the  excluded  companies,  but  not  to  afford  them  the 
ipeoal  facilities  which  they  had  enjoyed  under  their  contracts.    Thereupon 
the  excluded  express  companies  filed  bills  in  equity  to  compel  the  railway 
companies  to  permit  them  to  do  the  express  business  on  the  roads,  and  to  af- 
ford to  them  toe  same  facilities  for  it  as  the  railway  companies  gave  to  them- 
se/ree  or  to  any  other  express  companies. 

Held  (1),  that  while,  as  admitted  by  the  railway  companies,  it  was  their 
duty  to  carry  express  matter  for  the  public,  yet  that  the  companies  could 
chooee  their  own  appropriate  means  (agencies)  of  such  carriage,  always  pro- 
viding they  are  such  as  to  insure  reasonable  promptness  and  security. 

(2)  That  the  express  companies  which  did  the  express  business  on  the  rail- 
ways had  done  it  only  by  permission  under  special  contracts  by  which  they 
iiad  been  ^ven  admission  to  the  roads  as  a  privilege,  and  not  as  a  riffht. 

(3)  That  although  the  express  companies  had  invested  large  sums  ofmoney 
aad  had  built  up  a  large  business  unaer  their  contracts  with  the  railway  com- 
panies, thej  had  done  so  understanding  the  uncertainty  of  their  privileges 
arising  from  the  fact  that  the  contracts  could  be  terminated  upon  notice,  and 
that  the  stoppage  of  their  facilities  was  one  of  the  risks  they  assumed  when 
they  aooepted  their  contracts,  and  made  their  investments  under  them. 

(4)  Th*t  while  usage  and  the  conmion  law  might  compel  a  railway 
company  to  carry  express  matter,  there  was  no  usage  that  would  compel  it 
10  employ  particular  companies  to  do  its  express  business. 
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(5)  That  the  court  could  not  make  a  contract  for  the  parties  by  prescribing' 
the  facilities  which  should  be  given  the  complaining  express  companies  and 
the  rates,  times,  etc.,  of  payment  therefor. 

These  caees  were  commenced  by  defendants  in  error  as  plaintiffs 
below  to  compel  plaintiffs  in  error  to  give  them  respectively  the 
express  facilities  on  the  several  lines  of  railway  whioJi  they  had 
previously  enjoyed  by  contract,  and  of  which  they  had  be^n  dis- 
possessed by  notice  ^ven  in  accordance  with  the  terms  of  the  con- 
tracts. Jnoements  below  in  favor  of  the  express  companies,  from 
which  the  ranroad  companies  appealed.  The  causes  were  argued 
together.     The  case  is  stated  in  tne  opinion  of  the  conrt. 

J.  F.  Dillon^  R.  J,  Morgcm^  B,  G.  Brown  and  J.  O.  Broadhead 
for  appellants.  Sidney  Ba/rUett  and  Wager  Swayne  were  with 
them  on  the  brief. 

Clarenxie  A.  Sewwrd^  Oeorae  F.  Edmwnds^  and  John  A.  Campbdl 
for  appellees.    F.  E.  Whi^fidd  was  with  them  on  the  brief. 

Watte,  C.  J. — These  suits  present  substantially  the  same 
questions  and  may  properly  be  considered  together.  They  wei-e 
each  brought  by  an  express  company  against  a  railway  company 
FAcm  to  restrain  the  railway  company  from  interfering  with 

or  disturbing  in  any  manner  the  facilities  theretofore  afforded  the 
express  company  for  doing  its  business  on  the  railway  of  the  rail- 
way company. 

1.  The  St.  ZouiSj  Iron  Mountain  wnd  Southern  B,  B.  Co. 

This  suit  was  begun  May  21, 1880,  and  the  business  of  the  ex- 
press company  is  thus  described  in  the  bill : 

"  Tour  orator,  the  Southern  Express  Co.,  is  a  corporation  duly 
created,  organized,  and  now  existing  under  the  laws  of  the  State  of 
Georgia,  for  the  purpose,  and  with  the  powers  necessary  thereto,  of 
receiving  and  forwarding  upon  railroads,  steam  vessels,  and  other 
vehicles  of  rapid  transportation,  in  a  safe  and  secure  manner,  and  with 
the  greatest  practicable  expedition,  in  the  special  care  and  custody  of 
its  own  employees,  and  at  destination  personally  delivering  packages 
of  money  or  currency,  cold  and  silver  bullion,  bonds,  bank  notes, 
deeds,  and  other  valuable  papers,  jewels,  silks,  laces,  and  other 
articles  of  great  value,  requiring  for  their  security  extraordinary 
care  and  precaution,  and  also  parcels  of  goods,  wares,  and  merchan- 
dise, requiring  great  dispatch  or  careful  handling,  and  also  fruit, 
ye^etables,  fresh  meats,  fish,  oysters,  fish  spawn,  and  otlier  aiticles 
liable  to  decay  or  other  injury  from  delay  ;  and  also  live  animals 
requiring  particular  care  and  attention  during  transportation ;  and 
also  for  receiving  and  forwarding  for  collection  bills,  notes,  drafts, 
and  accounts,  and  receiving  and  returning  payment  thereof ;  and 
also  for  receiving  and  forwarding  all  articles  of  tmde  and  com- 
merce, with  the  bills  and  charges  of  the  shipper  thereto  attached, 
to  be  collected  of  the  consignee  on  delivery  of  such  articles,  and  re- 
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turned  to  shipper ;  and  in  8o  doing  to  afford  the  public,  under  a 
single  contract,  and  on  assured  responsibility,  sa^,  reliable,  and 
speedy  transportation  from  and  to  all  points  accessible  only  over 
two  or  more  railroads,  and  generally  to  perform  for  the  public  all 
offices  that,  by  usage,  are  incident  to  the  class  of  cairiers  now  well 
known,  recognized,  and  designated  by  the  public,  as  ^  express  car- 
ners.    ' 

The  St.  Louis,  Iron  Mountain  &  Southern  R.  K.  Co.  is  a  railway 
corporation  existing  in  the  States  of  Missouri  and  Arkansas,  formed 
by  the  consolidation  of  the  St.  Louis  &  Iron  Mountain  B.  B.  Co., 
the  Cairo  &  Fulton  R.  K.  Co.,  and  the  Cairo,  Arkansas  &  Texas 
R.  R.  Co.  Its  railway  extends  from  St.  Louis,  and  from  a  point 
on  the  Mississippi,  opposite  Cairo,  through  Missouri  and  Arkansas, 
by  way  of  Little  Rock,  to  Texarkana,  on  the  boundary  between 
Arkansas  and  Texas,  with  certain  branches. 

On  the  30th  of  April,  1872,  and  before  the  consolidation,  the 
St.  Louis  and  Iron  Mountain  Co.  entered  into  a  contract,  in  writ- 
ing, with  the  Adams  Express  Co.,  by  which  the  railroad  company 
agreed  to  furnish  the  express  company  ^^  one-half  the  baggage-car 
'on  each  of  its  passenger  trains  on  main  line  and  branches  for  carry- 
ing express  freight,''  and  also  *^  the  use  of  a  part  of  the  baggage- 
car  on  accommodation  trains  between  St.  Louis  and  Potosi  to  an  ex- 
tent not  in  excess  of  the  amount  allowed  in  passenger  trains."  The 
cars  were  not  to  be  loaded  with  over  seven  thousand  pounds  at  any 
one  time,  and  the  railway  company  agreed  that  each  of  the  cars 
should  run  each  way  daily  on  the  passenger  trains.  The  company 
also  agreed  that  it  would  ''prohibit  its  conductors,  agents,  and  bag- 
gage-masters from  transporting  on  its  passenger  trains,  or  from  ac- 
cepting compensation  for,  any  matter  except  extra  baggage ;"  and 
further,  that  it  would  not  "  permit  any  person  or  company  to  do  an 
express  business  on  its  passenger  trains  on  any  better  terms,  or  for 
any  less  payment,  than  that  given  the  Adams  Express  Co."  In 
consideration  of  this  service  the  express  company  agreed  to  pay 
$125  a  day,  and  proportional  increase  for  every  ten  miles  operated 
by  it  on  an  extension  of  the  railroad,  ''  for  the  transportation  of 
its  messengers  with  safes  and  package  chests,  and  an  average  amount 
of  freight  not  exceeding  ten  thousands  pounds  per  day,"  and  an 
agreed  rate  for  all  f reignts  in  excess  of  tnat  amount.  The  express 
company  also  a^eed  ''  to  carry  all  money  and  other  valuables  for 
the  said  railroad  company  to  and  from  points  on  the  line  of  its  road 
free  of  charge,  and  for  such  matter  as  may  be  sent  to,  or  received 
from,  points  oS  the  line  to  charge  the  railroad  company  not  ex- 
ceeding two-thirds  the  rate  charged  the  public."  It  was  also  stipu- 
lated that  "  the  railroad  company  should  be  exempt  and  indemni- 
fied by  said  express  company  against  all  loss  or  damage  to  ^oods  or 
money  transported  by  said  express  company  ;"  and  that  settlements 
should  "  be  made  on  or  before  the  tentn  day  of  each  month  for  the 
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business  of  the  preceding  month."  The  contract  also  contained 
this  claase:  "  This  agi'eement  to  remain  in  full  force  one  year  from 
the  1st  day  of  May,  1872,  and  thereafter  until  thii'ty  days'  notice 
shall  be  given  by  either  party  to  the  other  of  its  desire  to  discon- 
tinue the  same." 

On  the  first  of  February,  1874,  also  before  the  consolidation,  the 
Southern  Express  Co.  entered  into  a  contract  in  writing  with  the 
Cairo  and  Fulton  E.  R.  Co.,  and  the  Cairo,  Arkansas  and  Texas 
R.  R.  Co.,  by  which  the  railroad  companies  agreed  to  furnish  tlie 
express  company  "  one-third  of  the  room  in  the  baggage-car  on  each 
passenger  train' over  the  Cairo  and  Fulton  road  and  the  Cairo, 
Arkansas  and  Texas  road,  for  the  carriage  of  express  matter  not 
to  exceed  six  thousand  pounds  per  day  for  each  car."  This  con- 
tract also  contained  provisions  similar  to  that  between  the  Adams 
and  St.  Louis  and  Iron  Mountain  companies  as  to  the  regulation  of 
the  duties  of  conductors,  agents,  and  baggage-masters,  and  the 
privileges  of  other  persons  for  doing  an  express  business  on  passen- 
ger trams.  The  Southern  Co.  agreed  to  pay  for  the  transportation 
of  its  messengers,  with  safes  and  package  chests,  and  an  average 
amount  of  express  matter,  not  to  exceed  six  thousand  pounds  per 
car,  $50  a  day  to  the  Cairo  and  Fulton  Co.,  and  $10  a  day  to  the 
Cairo,  Arkansas  and  Texas  Co.,  and  an  agreed  rate  for  all  excess 
over  six  thousand  pounds.  There  were  afco  other  provisions  as  to 
the  carriage  of  money  packages  and  valuables  bv  the  express  com- 
pany for  tne  railroad  companies,  and  as  to  the  aetails  of  the  busi- 
ness, at  the  end  of  which  was  the  following :  "  This  contract  to  re- 
main in  force  until  terminated  on  either  party  giving  the  other 
sixtv  days'  notice  of  its  intention  to  thus  withdraw  therefrom." 

The  consolidation  took  place  May  16,  1874,  and  the  two  express 
companies  continued  their  business  upon  the  road  under  their  re- 
spective contracts  until  April  1,  1878,  when  the  Adams  Co.,  with 
tne  assent  and  permission  of  the  consolidated  railway  company,  re- 
linquished its  business  on  the  line  to  the  Southern  Co.,  and  that 
company  thereafter  conducted  the  whole  express  business  on  the 
entire  line  under  the  two  contracts. 

On  the  26th  of  March,  1880,  the  railroad  company  having  come 
to  the  conclusion  to  change  the  mode  of  doing  the  express  business 
over  its  line,  gave  the  express  company  the  stipulated  notice  for  a 
termination  of  the  existing  contracts.  All  enorts  by  the  express 
company  to  secure  facilities  for  a  continuation  of  its  business  over 
the  road  having  failed,  this  suit  was  brought,  and  the  prayer  of  the 
bill  is : 

"  1.  That  during  the  pendencv  of  this  suit  the  defendant,  its 
officers,  agents,  servants  and  employees  may  be  restrained  and  en- 
joined by  a  proper  preliminary  or  provisional  order  or  injunction, 
and  until  the  further  order  of  the  court,  from  interfering  in  any 
manner  with  or  disturbing  in  any  manner  the  enjoyment  by  the 
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Southern  Express  Company  of  the  facilities  now  accorded  to  it  by 
the  said  defendant,  upon  its  lines  of  railway,  for  the  transaction  of 
the  business  of  the  said  Southern  Express  Co.,  and  of  the  express 
business  of  the  public  confided  to  its  care ;  and  from  interfering 
with  any  of  the  express  matter  or  messengers  of  the  Southern  Ex- 
press Company  ;  and  from  excluding  or  ejecting  any  of  its  express 
matter  or  messengers  from  the  depot,  cars,  and  lines  of  the  said  de- 
fendant, as  the  same  have  been  heretofore  and  are  now  enjoyed  and 
occupied  by  the  said  Southern  Express  Company ;  and  from  refus- 
ing to  receive  and  transport,  in  like  manner  as  the  said  defendant 
is  now  doiue,  over  its  lines  of  i*ailway,  the  express  matter  and  mes- 
sengers of  the  said  Southern  Express  Company ;  and  from  inter- 
fering with  or  disturbing  the  business  of  the  said  Southern  Express 
Co.,  or  its  present  relations,  in  reference  thereto,  with  the  said  de- 
fendant in  any  way  or  manner  whatsoever,  and  so  long  as  the  said 
Southern  Express  Co.  shall  be  willing  and  ready,  and  offer  to  pay, 
according  to  all  legal  rates  therefor. 

"  2.  That  if  any  dispute  or  disagreement  shall  arise  between  the 
pai*ties  hereto  during  the  pendency  of  this  suit,  and  before  a  final 
decree  herein  upon  the  question  of  what  is  a  lawfc^  or  reasonable 
compensation  to  be  paid  by  your  orator  to  the  defendant  for  the 
transportation  of  express  matter,  your  orator  may  be  permitted  to 
bring  the  same  by  way  of  interlocutory  application  to  this  court  for 
its  decision,  and  that,  pending  the  inquiry  thereon,  *the  preliminary 
injunction  heretofore  prayed  may  be  continued  to  the  same  pur- 
port, tenor,  and  effect  as  if  the  prayer  for  the  same  were  here  re- 
peated. 

"  3.  That  the  said  defendant  may  be  decreed  by  this  court  to 
transport  at  all  times  the  express  mattei*,  safes,  and  messengers  of 
the  said  Southern  Express  Company  by  the  same  trains  and  with 
the  same  accommodations  thereon,  and  in  its  depots  and  stations  as 
it  may  transport  its  own  express  matter  or  as  it  may  accord  to 
itself  ;  and  tnat  the  said  defendant  may  be  decreed  so  to  transport 
the  said  express  matter,  safes,  and  messengera  of  the  said  Southern 
Express  Company,  at  and  for  the  statutory  tolls  and  compensation 
in  that  behalf  by  law  provided  ;  and  that  the  said  defendant  may 
be  decreed  to  make  a  reasonable  rebate  or  reduction,  to  be  fixed 
and  determined  by  this  honorable  court,  from  its  charges  to  the 
said  Southern  Express  Co.  by  reason  of  its  performance  of  said 
accessorial  service,  as  above  specified,  so  long  as  the  said  Southern 
Express  Co.  shall  offer  to  conform  to  all  the  reasonable  rules  and 
regulations  of  the  said  defendant,  and  to  pay  all  lawful  charges  for 
the  transaction  of  its  said  business. 

"  4r.  That  a  permanent  injunction  may  issue  herein  |o  the  same 
purport  and  effect  as  is  hereinbefore  prayed  in  regard  to  said  pro- 
visional or  preliminary  injunction. 

"  5.  That  your  orator  may  have  such  other  relief  or  such  further 
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or  different  relief  herein,  with  its  oostB,  as  to  the  conrt  may  eeem 
meet." 

The  railway  company  answered  the  bill,  and,  among  other 
things,  as  follows : 

^^  38.  Defendant  further  avers  that  it  does  not  claim  and  Dever 
has  claimed  a  right  to  exclude  the  transportation  of  the  expreft 
matter  of  the  complainant  from  the  lines  of  defendant's  railway, 
and  has  always  been  willing  and  is  now  willing  to  carry  and  trans- 
port any  freight  or  express  matter  of  complainant  that  it  may  offer 
to  defendant.  Defenaaut  claims  the  right  to  carry  and  ti-aiispoit 
what  is  called  express  matter  in  the  spaces  in  its  express  cars 
selected  by  itself,  and  under  the  supervision,  care,  and  control  of 
its  own  employees,  and  has  refused  and  does  refuse  to  complainaDt 
the  right  to  have  allotted  to  itself  any  particular  space  in  defend- 
ant's express  cars  for  its  exclusive  use,  or  to  permit  its  messenger 
to  ride  in  the  express  cars  and  to  take  charge  of  complainants  ex- 
press freight." 

2.  The  Memphis  and  Little  Rock  H.  R.  Co. 

This  suit  was  begun  by  the  same  express  conapany  on  the  11  th 
of  June,  1880.     The  Memphis  and  Little  Rock  R.  R  Co.  is  a  rsdl- 
road  corporation  formed  by  the  reorganization  of  a  former  corpora- 
tion of  ttie  same  name,  owning  and  operating  a  railroad  in  Arkan- 
sas, between  Little  Rock  and  a  point   on  the  Mississippi  river  op- 
posite Memphis.     On  the  26th  of  May,  1871,  before  the  reorgan- 
ization, and  while  the  railroad  of  the  present  company  was  owned 
and  operated  by  the  original  corporation,  that  corporation  entered 
into  a  written  contract  with  the  Southern  Express  Co.  by  which 
the  railroad  company  was  to  furnish  the  express  company  with  one 
end  of  a  baggage-car  for  express  service  when  convenient,  and,  ii 
not,  a  box  car.     For  this  the  express  company  was  to  pay  for  eacli 
hundred  pounds  of  freight  carried  at  certain  agreed  rates,  and  to 
assume  alt  risks  of  the  transportation  of  ejtpress  matter,  except  socIj 
damage  as  arose  from  the  gross  neglect  or  carelessness  of  the  railroad 
company.     This  agreement  also  contained  other  stipulations  for 
the  regulation  of  the  conduct  of  the  parties  under  it,  and  at  the 
end  was  this :  "  This  agreement  takes  effect  June  1,  1871,  and  may 
be  terminated  by  either  party  on  thirty  days'  notice."     After  the 
reorganization  no  new  contract  was  made,  but  the  express  com- 
pany continued  business  on  the  road  tender  the  old  contract^  with- 
out objection   by  the  reorganized  coii\pany,  until  June  2, 18S0, 
when  it  was  notified  that,  as  the  railroad  company  had  **  deter- 
mined to  transport  all  express  matter  and  transact  all  express  busi- 
ness on  its  own  account,  and  throuffh  and  by  its  own  ofiSccuB  and 
agents  on  and  after  the  fourteenth  of  June,"  all  contracts  or  ar- 
rangements existing  between  the  companies  would  terminate  on 
that  day.     The  notice  concluded  as  follows :  "  We  shall  be  glad  io 
receive,  transport,  and  deliver  any  express  matter  you  or  your  com- 
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pany  may  think  proper  to  ODtrast  to  us  at  reasonable  rates  and  in 
coniormitj  to  law."  This  suit  was  brought  in  consequence  of  that 
notice,  and  the  prayer  of  the  bill  is  substantially  like  that  against 
the  St  Louis,  Iron  Mountain  and  Southern  Co. 

This  company  also  answer  the  bill,  and,  among  other  things,  is 
the  following : 

^'  It  says  that  the  fact  is  that  when  it  purchased  the  road  it  now 
operates,  May  1,  1877,  it  found  complainant  on  the  road  with  all 
its  inyestments  made  and  its  agencies  and  business  routes  estab- 
lished, and  that  respondent  tacitly  permitted  complainant  to  con- 
tinue its  business  oyer  its  road.     But  it  is  now  able,  ready  and 
willing  to  do  the  express  carrying  business  oyer  its  road  for  itself, 
and  for  the  benefit  of  its  own  stockholders,  and  desiring  to  take  the 
business  into  its  own  hands  it^aye  complainant  the  notice  men- 
tioned and  copied  in  the  bill.     It  repeats  here  what  it  said  in  that 
notice,  that  it  is  ready  and  willing  to  carry  for  complainant  in  the 
same  manner  and  upon  the  same  terms  that  it  carries  for  all  other 
shippers.     It  submits  that  this  is  the  extent  of  its  duty  toward 
complainant,  and  no  injunction  of  this  court  is  necessary  to  compel 
it  to  discharge .  that  duty.     It   submits  that  cemplainant  has  no 
priyilege  or  right  which  is  not  common  to  all  shippers,  and  it  re- 
peats that  what  it  does  for  others  it  will  freely  and  in  its  proper 
order  do  for  complainant.    None  of  the  priyileges  claimed  by  com- 
plainant are  accorded  by  respondent  to  any  other  shipper,  and  no 
other  eyen  asks  such  priyileges.    Bespondent  denies  tnat  it  must 
give  complainant  the  same  priyileges  or  facilities  that  it  enjoys 
Itself,  for  that  would  be  to  surrender  to  complainant  a  part  ox  its 
corporate  rights  and  privileges,  and  also  to  surrender  to  complain- 
ant the  control  of  a  part  of  its  cars  and  business.     All  that  it  is  re- 
quired to  do  for  complainant  is  to  receiye  and  carry  for  it  in  the 
same  manner  and  at  the  same  rates  it  does  for  others.    In  the  con- 
duct of  its  business,  express  and  all  other,  it  receives  freights  from 
the  shippers,  giving  therefor  a  receipt  or  bill  of  lading,  takes  the 
freight  into  its  own  possession,  loads  it  itself  into  its  cars,  carries  it 
in  its  own  custody,  and  at  the  place  of  destination  delivers  it^o  the 
consignee.     All  this  it  is  willing,  has  offered,  and  again  offers,  to 
do  for  complainant." 

3.  The  Missouri^  Kwnaas  and  Texas  H.  R.  Co. 
This  suit  was  brought  on  the  28th  of  December,  1880,  by  or  on 
behalf  of  the  Adams  Express  Co.,  a  joint  stock  association  of  the 
State  of  New  York,  or^nized  in  1854.  The  Missouri,  Kansas  and 
Texas  R.  R.  Co.  is  a  Kansas  railroad  corporation,  owning  and  con- 
trolling lines  of  railroad  from  Junction  City,  Kansas,  and  Sedalia, 
Missouri,  to  Parsons,  Kansas,  thence  southerly  to  a  crossing  of  the 
Arkansas  river;  and  from  Holden,  Missouri,  on  the  Missouri 
Pacific  R.  R.,  westerly  to  Paoli,  on  the  Missouri  river.  Fort  Scott 
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and  Oulf  B.  R.,  in  all  a  length  of  saj  four  hundred  and  eeventj- 
three  miles. 

The  bill  in  this  case  contains,  among  others,  the  following  ayer- 
ments : 

''  X.  After  the  formation  of  the  Adams  Express  Co.,  variouB 
other  express  companies  were  formed  for  the  conduct  of  the  same 
general  ousiness,  to  be  operated  in  like  manner  over  the  public 
thoroughfares  of  the  country.  As  the  principal  railway  lines 
known  as '  Trunk  Lines'  and  running  in  a  general  direction  from 
east  to  west,  ran  in  courses  generally  parallel,  the  principal  express 
companies  existing  at  the  early  d!ate  aforesaid,  namely,  tke 
'  Adams,'  the  ^  American,'  and  tne  ^  United  States,'  agreed  among 
themselves  that  they  would  reach  the  commercial  centres  of  the 
country  by  different  railway  and  steamboat  routes,  and  that  thev 
would  divide  the  north  and  south  express  business  in  a  manner 
best  calculated  for  the  welfare  thereof  and  for  the  best  service  of 
the  public. 

^^  This  understanding  was  generally  effectuated,  but  in  varioTi& 
instances  two  express  companies  have,  at  the  same  time,  and  with 
permission  of  the  railway  company,  occupied,  for  a  greater  or  less 
distance,  the  same  line  of  railway,  and  such  occupation  has  not 
been  found  incompatible  with  the  harmonious  working  of  snch 
two  express  companies,  and  has  resulted  in  a  larger  income  to  the 
railway  company  than  it  would  have  received  had  its  line  been  oc- 
cupied but  by  one  express  company  only,  and  has  also  afforded  ibe 
public  the  opportunity,  both  upon  short  and  long  routes,  for  the 
most  efficient  service  and  for  tne  competition  to  which  it  is  law- 
fully entitled. 

''XI.  Under  the  mutual  understanding  aforesaid  the  Adams 
Express  Co.,  as  soon  as  the  demands  of  the  public  warranted  the 
expenditure,  extended  its  business  westward  to  the  cities  of  Wheel- 
ing, Columbus,  Cincinnati,  Indianapolis,  Louisville,  and  St.  Louis, 
by  means  of  the  facilities  afforded  by  the  Pittsburg,  Cincinnati, 
and  St.  Louis  R.  R.,  and  other  companies,  and  thereby  made  the 
routes  of  the  said  Adams  Express  Co.  continuous  from  Boston. 
New  York,  Philadelphia,  and  Pittsburg  to  the  cities  last  aforessdd, 
and  such  continuous  routes  are  now  operated  by  it. 

^^  XII.  The  said  Adams  Express  Co.,  under  the  aiTangements 
and  undei*standings  aforesaid,  extended  its  business  in  a  southerly 
direction,  and,  as  the  word  'express'  imports,  always  by  the 
shortest  line  of  communication  to  all  the  principal  cities  in  the 
South — namely,  Richmond,  Charleston,  Savannah,  Mobile,  Mont- 
gomery, New  Orleans,  Memphis,  and  other  places — ^and  in  so  doing 
was  always  afforded  by  those  occupying  the  public  office  of  a  com- 
mon carrier  all  necessary  facilities  therefor,  and  which  facilities 
were  by  said  carriei-s  increased  to  the  said  Adams  Express  Co.  in 
proportion  with  the  increase  of  the  demands  of  the  public  therefor. 
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'^  Xni.  The  Adams  Express  Co.  has  always,  in  the  conduct  of 
ite  business,  paid,  and  now  pays  to  the  common  carriers  whom  it 
employs  a  lost  and  reasonable  compensation,  satisfactory  to  them, 
for  the  facilities  afforded,  and  has  itself  always  charged  the  public 
only  a  just  and  reasonable  compensation  for  the  express  services 
performed  for  it. 

''  XIY.  In  the  conduct  of  its  business,  as  aforesaid,  the  Adams 
Express  Go.  has  always  represented,  and  now  represents,  that  por- 
tion of  the  public  which  desires  to  avail  itself,  in  tne  transmission  of 
its  property  and  valuables,  of  the  pecuniary  responsibility  of  the 
express  company,  and  of  the  safeguards  and  checks  which  it  has 
originated,  provided,  and  enforced  for  the  safe  custody  of  the 
property  committed  to  its  care. 

"  X V .  The  Adams  Express  Co.  conducted  its  business,  as  afore- 
said, until   the  commencement  of  hostilities,  in  1861,  when,  by 
reason  of  the  derangements  of  commercial  intercourse  then  ensu- 
ing, and  for  other  controlling  reasons  of  a  public  chai*acter  then 
Senerally  known,  it  was  obliged  to  discontinue  its  organization  and 
osiness  ia  the  Southern  States,  and  it  thereupon  withdrew  from 
the  same,  and  sold  so  much  of  its  good-will  and  its  equipment  as 
then  there  existed  to  the  Southern  Express  Co.,  a  corporation  cre- 
ated, as  this  plaintiff  is  informed  and  believes,  under  and  pursuant 
to  the  laws '  of  the  State  of  Georgia ;  and  since  then  the  express 
basinesB  in  the  principal  Southern  States  has  been,  and  is  now,  con- 
ducted  by  the  said  Southern  Express  Co.,  under  said  charter,  bv 
whidi  it  is  expressly  authorized  to  conduct  the  same,  and  which 
fiaid  charter  gives  a  legislative  description  of  the  kind  and  character 
of  business  to  be  done  by  said  company  as  an  express  company,  and 
to  a  copy  of  which  the  plaintiff  craves  leave  to  refer. 

"  X  V 1.  After  the  cessation  of  the  hostilities  aforesaid  an  arrange- 
ment was  made,  and  which  is  now  in  force,  between  the  said  Adams 
Express  Oo.  and  the  said  Southern  Express  Co.,  for  the  general 
r^alation  of  the  transportation  of  property  coming  from  the  ter- 
ritory of  the  one  into  the  territory  of  the  other,  and  by  which 
property  received  by  the  Adams  Express  Co.,  destined  for  points 
witnin  the  territory  of  the  Southern,  and  property  received  within 
the  territory  of  the  Southern,  destined  to  points  within  the  territory 
of  the  Adams  Express  Co.,  or  reached  by  its  connections,  is  inter- 
changed at  certain  specified  points;  and  upon  a  basis  of  charge  pro- 
portioned to  the  distance  traversed  in  the  territory  of  either.     In 
ease  of  snch  interchange  of  express  matter  within  such  territory  the 
express  company  originally  receiving  the  same  remains  liable  to  the 
pablic  for  the  value  thereof,  until  delivered  to  the  consignee. 

'^  XYII.  Since  the  said  understanding  and  arrangement,  the 
Adams  Express  Co.  has  made  such  interchanges  with  the  said 
SoQthem  ijcpress  Co.,  and  now  makes  the  same,  at  Kichmond, 
Lynchburg,   and  Danville,  Virginia ;    Chattanooga,   Tennessee ; 
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Cairo,  IlliDois ;  and  Padacah,  Kentucky ;  and  has  not,  itself,  since 
then  either  delivered  or  received  express  matter  directly  eontb  of 
such  points,  bat  the  territory  so  directly  south  thereof  has  been 
operated  by  the  said  Southern  Express  Co.  alone." 

On  the  23d  of  November,  1871,  the  Adams  Express  Co.  and 
the  Missouri,  Kansas  and  Texas  Oo.  entered  into  the  following 
contract : 

''  This  agreement,  made   this  twenty-third  day  of  November, 

A.D.  1871,  between  Missouri,  Kansas  and  Texas  R.  R.  Co.,  by  R  S. 

Stevens,  its  general  manager,  party  of  the  first  part,  and  the  Adams 

Express  Co.,  by ^  party  of  the  second  part,  witneeseth : 

****** 

"1.  The  Missouri,  Kansas  and  Texas  R.  R.  Co.  will  furnish  te 
the  use  of  the  Adams  Express  Co.  one  car  each  way  on  its  line 
from  Sedalia,  Missouri,  via  Parsons,  Kansas,  to  Junction  City, 
Kansas,  to  be  hauled  on  a  passenger  train  each  day  that  a  passenger 
train  is  to  be  run  over  the  line.  The  car  to  be  used  exclusivelybj 
the  Adams  Express  Co.,  but  not  to  carry  at  any  one  time  an 
excess  of  seven  tons  of  freight ;  the  charges  by  the  emress  com- 
pany to  its  patrons  to  be  not  less  than  one  and  one-half  firstclas^ 
rates  of  the  Missouri,  Kansas  and  Texas  R.  R.  Co.  at  the  time,  as 

g3r  its  freight  tariff.  The  railwa}'  company  will  also  furnisli  from 
arsons  south  to  the  Arkansas  river  the  necessarv  accommodationj- 
in  its  baggage-car,  and  also  similar  accommodations  in  a  ba^gc- 
car  on  the  Holden  line  on  one  train  each  way.  The  express  car. 
as  well  as  all  express  matter  carried  over  the  road  in  any  ba^age 
or  other  car,  to  be  in  charge  of  one  agent  or  messenger  of  the  ex- 
press company  on  each  train,  who  is  to  be  carried  free. 

"  2.  All  express  matter  from  points  on  or  north  of  the  Missoun 
Pacific  Railroad,  and  all  that  comes  from  any  point  beyond  or  east 
of  St.  Louis,  via  that  city,  for  points  on  the  line  of  the  Mi^ouri. 
Kansas  and  Texas  Railroad  or  beyond,  is  to  be  brought  on  the  saii. 
line  at  Sedalia,  and  no  business  for  this  road  is  to  be  done,  or  freight 
of  any  kind  to  be  received  or  delivered,  at  Vinita,  except  such  as 
originated  at  or  is  destined  to  points  on  the  Atlantic  and  Pacific 
Railroad  south  and  west  from  Franklin,  Missouri. 

**  3.  As  part  compensation  to  the  railroad  company  for  the  privi- 
leges furnished  by  it,  as  herein  provided,  the'ex press  company  wiA 
pay  to  the  railroad  company  monthly  one  hundred  dollars  per  day 
for  each  and  ever}'  day  that  trains  are  run  over  the  railroad  or  any 
part  thereof. 

"  4.  As  part  consideration,  it  is  also  agreed  that  the  express  coid- 
pany  shall  cany  the  money  and  the  valuable  packages  belongiTigt^ 
the  railwav  company  over  the  line  of  the  Missouri,  Kansas  aD>i 
Texas  Railroad  free  of  charge,  and  for  all  matter  going  to  or  ei>m- 
ing  from  points  beyond  the  line  of  the  Missouri,  Kansas  and  Texas 
Railroad,  the  express  company  will  charge  not  exceeding  two-thirds 
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of  its  regular  rate  for  such  business.  The  superintendents  and 
a^nts  for  said  express  company,  whenever  it  is  necessary  to  super- 
vise the  business,  to  have  the  privilege  of  travelling  over  the  line 
of  said  road  free ;  passes  for  such  free  passage  to  be  furnished  on 
application  of  the  superintendent  of  the  express  company  for  this 
division. 

'*  6.  The  railroad  company  a^ree,  further,  that  they  will  not  carry 
freight  or  packages  for  pay  m  their  baggage-cars  on  passenger 
trains,  nor  allow  their  conductors  or  baggage-mastere  or  other 
employees  to  do  so,  during  the  existence  of  this  agreement,  nor 
will  they  allow  any  other  company,  firm,  or  person  the  privilege  of 
carrying  freight  on  their  passenger  trains  at  any  less  rate  of  pay- 
ment per  day,  or  any  greater  weight  in  a  car,  or  upon  any  better 
terms  in  any  way  than  is  granted  to  said  express  company  under 
this  agreement. 

''  6.  It  is  understood  that  as  the  line  of  the  Missouri,  Kansas  and 
Texas  Railroad  is  extended  south  from  the  Arkansas  river,  similar 
accommodations  will  be  furnished  for  an  express  business,  as  herein 
above  provided,  at  a  reasonably  increased  cost,  to  be  paid  by  the 
express  company,  as  shall  hereafter  be  agreed  upon. 

**  7.  This  afi;reement  to  take  effect  on  the  first  day  of  December, 
A.D.  1871,  and  continue  in  force  for  one  year  thereafter,  and  until 
thirty  days'  notice  shall  have  been  given  to  the  other  by  the  party 
desiring  to  terminate  same.'' 

Under  this  contract  the  Adams  Company  carried  on  its  business 
over  th6  railroad  line,  without  obiection  from  the  railroad  company, 
until  December  1, 1880,  when  tne  railroad  companv  notified  the 
express  company  that  it  would  be  expected  to  retire  irom  the  oper- 
ation of  its  business  on  that  road  January  1,  1881,  as  on  and  after 
that  date  the  business  would  be  done  by  or  for  the  railroad  com- 
pany. This  suit  was  brought  after  the  service  of  that  notice,  and 
theprayer  of  the  bill  is  substantially  like  that  in  the  other  cases. 

Tne  railroad  company  at  first  answered  the  bill,  and  testimony 
was  taken,  but  before  a  final  hearing  the  answer  was  withdrawn  and 
a  demurrer  substituted. 

In  each  of  the  cases  a  preliminary  injunction  was  granted,  and 
from  that  time  until  now  the  express  companies  have  occupied  the 
rt^acls  the  same  as  before  the  suits,  but  in  connection  with  the  rail- 
road companies,  as  carriers  of  express  matter,  or  with  some  other 
express  company  to   which  the  privilege  of  doing  an   express 
business  over  the  line  had  been  granted  by  the  railroad  company. 
A  large  amount  of  testimony  was  taken,  and  on  the  final  hearing 
a  decree  was  entered  in  each  of  the  cases,  one  of  which  is  as  fol- 
lows : 

*"*  I.  That  the  express  business,  as  fully  described  and  shown  in 
the  record,  is  a  branch  of  the  carrying  trade  that  has  by  the  neces- 
kitics  of  commerce  and  the  usages  of  those  engaged  in  transporta- 
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tioi)  become  known  and  recognized  so  as  to  require  the  court  to 
take  notice  of  the  same  as  distinct  from  the  ordinary  tranfiportatioti 
of  the  large  mass  of  freight  usually  carried  on  steamboats  and  rail- 
roads.  • 

'^  II.  That  it  has  become  the  law  and  usage,  and  is  one  of  the 
necessities  of  the  express  business,  that  the  property  confided  to  an 
express  company  for  transportation  should  be  kept  while  in  traneit 
in  the  immediate  charge  of  the  messenger  or  agent  of  such  express 
compjrny. 

^^lll.  That  to  refuse  permission  to  such  messengers  or  agents  to 
accompany  such  property  on  the  steamboats  or  rauroadB  on  ^bidi 
it  is  to  be  carried,  and  to  deny  to  them  the  right  to  the  custody  of 
the  property  while  so  carried,  would  be  destructive  of  the  expreas 
business  and  of  the  rights  which  the  public  have  to  the  use  of  snch 
steamboats  and  railroads  for  the  transportation  of  such  property  so 
under  the  control  of  such  messengers  or  agents. 

"  IV.  That  the  defendant,  its  oflGicerB,  agents,  and  servants,  have 
no  right  to  open  or  inspect  any  of  the  packages  or  express  matter 
which  may  be  offered  to  it  for  transportation  by  the  plaintiffs  com- 
pany, or  to  demand  a  knowled«}  of  the  contents  thereof,  Bor  to 
refuse  transportation  thereof  unless  such  inspection  be  granted  or 
such  knowledge  be  afforded. 

"  V.  That  it  is  the  duty  of  the  defendant  to  cari7  the  expr^ 
matter  of  the  plaintiff's  company  and  the  messengers  or  agents  in 
charge  thereof  at  a  just  and  reasonable  rate  of  compensation,  and 
that  such  rate  of  compensation  is  to  be  found  and  established  as  a 
unit,  and  is  to  include  as  well  the  transportation  of  such  nies^ti- 
eers  or  agents  as  of  the  express  matter  in  their  custody  and  nnder 
Uieir  control. 

"  VI.  That  on  and  subsequent  to  the  1st  day  of  May,  1877,  the 
said  defendant  afforded  to  tne  said  plaintiff  all  the  facilities  needed 
by  it  for  the  conduct  of  its  express  business  over  the  defendant's 
lines,  and  such  as  ai*e  specifically  in  the  bill  herein  set  forth ;  that 
thereafter  the  defendant  notified  the  plaintiff  that  such  facilities 
would  be  withdrawn  ;  and  that  it  was  the  intention  and  purpose 
of  the  defendant  to  exclude  the  plaintiff's  company  from  its  lines 
on  and  after  the  21st  day  of  June,  1880 ;  that  such  intention  and 
purpose  were  restrained  by  the  preliminary  injunction  order  of  the 
court,  which  said  injunction  order  was  afterwards  modified,  ai 
appeal's  in  the  record. 

'*  VII.  That  it  is  the  duty  of  the  defendant  to  afford  to  the 
plaintiff  all  express  facilities,  and  to  the  same  extent  and  upon  tie 
same  trains  that  said  defendant  may  accord  to  itself  or  to  any  other 
company  or  corporation  engaged  in  the  conduct  of  an  express  bniEi- 
ness  on  the  deiendant's  lines,  and  to  afford  the  same  facilities  '  > 
the  plaintiff  on  all  its  passenger  trains. 

"VIIL  That  the  plaintin  keep  and  render    monthly  a  tru« 
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account  of  the  services  performed  for  it   by  defendant,  and  pay 

therefor  at  the  rate  hereinafter  specified,  on  or  before  the of 

each  month,  after  the  date  thereof,  for  the  business  of  the  month 
preceding ;  and  that  the  defendant  has  no  right  to  require  prepay- 
ment for  said  express  facilities,  or  payment  therefor  at  the  end  of 
erery  train,  or  in  any  other  manner  than  as  is  herein  provided  ; 
aud  that  plaintiff  execute  and  deliver  to  the  defendant  a  bond  in 
the  sum  of  twenty-five  thousand  dollars,  conditioned  well  and  faith- 
fully to  make  such  payments  as  are  herein  provided,  and  with 
surety  to  be  approved  by  a  judge  of  the  court. 

"  IX.  That  it  is  and  was  the  duty  of  said  defendant  to  afford, 
and  to  have  afforded,  such  facilities  to  the  plaintiff  as  herein  speci- 
fied, for  a  just  and  reasonable  compensation. 

''  X.  Whereas  it  is  alleged  by  complainant  that  since  the  com- 
mencement of  this  suit  ana  the  service  of  the  preliminary  order  of 
injunction  herein,  the  defendant  has,  in  violation  of  said  injunction 
and  of  the  rights  of  complainant,  made  unjust  discriminations 
against  complainant,  and  has  charged  complainant  unjust  and  un- 
reasonable rates  for  carrying  express  matter ;  therefore,  it  is  ordered 
that  complainant  have  leave  hereafter  to  apply  for  an  investigation 
of  tliese  and  similar  allegations,  and  for  such  order  with  respect 
thereto  as  the  facts,  when  ascertained,  may  justify,  and  for  the  ap- 
pointment of  a  master  to  take  proof  and  report  thereon. 

'*  XI.  That  the  defendant,  its  officers,  agents,  servants,  and  em- 
ployees, and  all  persons  acting  under  their  authority,  be,  and  they 
uereby  are,  permanently  and  perpetually  enjoined  and  restrained 
from  interfering  with  or  disturbing  in  any  manner  the  enjoyment 
by  the  plaintiff  of  the  facilities  provided  for  in  this  decree,  to  be  ac- 
corded to  it  by  the  said  defendant  upon  its  lines  of  railway,  or  such  as 
have  been  heretofore  accorded  to  it  for  the  transaction  of  the  busi- 
ness of  the  plaintiff,  and  of  the  express  business  of  the  public  con- 
tided  to  its  care ;  and  from  interfering  with  any  of  the  express  matter 
or  messengers  of  the  plaintiff;  and  from  excluding  or  ejecting  any 
of  its  expi'ess  matter  or  messengers  from  the  depots,  trains,  cai-s,  or 
lines  of  the  said  defendant,  as  tlxe  same  are  by  this  decree  directed 
to  be  permitted  to  be  enjoyed  and  occupied  by  the  said  plaintiff ; 
and  from  refusing  to  receive  and  ti^ansport  in  like  manner  as  the 
said  defendant  is  now  transporting,  or  as  it  may  hereafter  trans- 
port, for  itself  or  for  any  other  express  company,  over  its  lines  of 
railwsiyy  the  express  matter  and  messengers  of  the  said  plaintiff; 
and  from  inteiTcring  with  or  disturbing  the  business  of  the  said 
piaintiff  in  any  way  or  manner  whatsoever,  the  said  plaintiff  pay- 
ing for  the  services  perfonned  for  it  by  the  defendant  monthly,  as 
herein  prescribed,  at  a  rate  not  exceeding  fifty  per  centum  more 
than  its'  prescribed  rates  for  the  transportation  of  ordinary  freight, 
and  not  exceeding  the  rate  at  which  it  may  itself  transport  express 
matter  on  its  own  account,  or  for  any  other  express  or  other  cor- 
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poration  or  for  private  individuals,  reserving  to  either  party  the 
ri^ht  at  any  time  hereafter  to  apply  to  this  coart  according  to  the 
rules  in  equity  proceedings  for  a  modification  of  this  decree  as  to 
the  measure  of  compensation  hei'ein  prescribed. 

"  Xn.  It  is  further  ordered,  adjudged,  and  decreed  that  defend- 
ant pay  the  costs  to  be  taxed  herein,  and  that  an  execution  or  a 
fee  bill  issue  therefor.  And  the  said  defendant  enters  herein  its 
prayer  for  appeal,  which  prayer  is  granted." 

The  decrees  in  the  other  cases  differ  from  this  only  in  matten 
of  detail. 

The  cases  are  now  here  for  review  on  these  appeals. 

The  evidence  shows  that  the  express  business  was  first  orgaDized 
in  the  United  States  about  the  year  1889.  The  case  of  New  Jer- 
sey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How.  344,  grew 
out  of  a  loss  by  the  burning  of  the  steamboat  Lexington  on  Long 
Island  Sound  in  Janury,  1840,  of  $18,000  in  gold  and  silver  coin, 
while  in  charge  of  Wm.  F.  Harnden,  an  express  carrier,  for  trans- 
portation irom  New  York  to  Boston.  In  the  report  oJP  this  case 
is  found  a  copy  of  one  of  the  earliest  advertisements  of  the  express 
business  as  published  in  two  of  the  Boston  newspapers  in  Jnly, 
1839.    It  is  as  follows : 

"  Boston  and  New  York  Express  Package  Car. — ^Notice  to 
Merchants,  Brokers,  Booksellers,  and  all  Busniess  Men. 

*•  Wm.  F.  Harnden,  having  made  arrangements  with  tlie  New 
York  and  Boston  Transportation  and  Stonington  and  Providence 
K.  R.  Cos.,  will  run  a  car  through  from  Boston  to  New  York  and 
vice  versa,  via  Stonington,  with  the  mail  train  daily,  for  the  pur- 
pose of  transporting  specie,  small  packages  of  goods,  and  bundles 
of  all  kinds.  Packages  sent  by  this  line  will  be  delivered  on  the 
following  morning,  at  any  part  of  the  city,  free  of  charge.  A  re- 
sponsible agent  will  accompany  the  car,  who  will  attend  to  pur- 
cnasin^  goods,  collecting  drafts,  notes  and  bills,  and  will  transact 
any  otner  business  that  may  be  intrusted  to  him. 

''  Packages  for  Philadelphia,  Baltimore,  Washington,  New 
Haven,  Hartford,  Albany  and  Troy  will  be  forwarded  immediately 
on  arrival  in  New  York. 

"  N.  B. — Wm.  F.  Harnden  is  alone  responsible  for  any  loss  or 
injury  of  any  articles  or  property  committed  to  his  care ;  nor  is  any 
risk  assumed  by,  or  can  any  be  attached  to,  the  Boston  and  New 
York  Transportation  Co.,  in  whose  steamers  his  crates  are  to  be 
transported,  in  respect  to  it  or  its  contents  at  any  time." 

The  report  also  contains  a  copy  of  the  contract  between  Harn- 
den and  the  New  Jersey  Steam  Navigation  Co.,  the  owner  of  the 
Lexington,  dated  the  Ist  of  August,  1839,  for  the  facilities  to  be 
afforded  Harnden  for  his  business  on  the  steamers  of  that  com- 
pany. This  contract  was  similar  to  one  made  a  short  time  before 
with  the  Boston  and  New  York  Transportation  Ck).,  a  company 
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which  became  merged  in  the  New  Jersey  Steam  Navigation  Co. 
Angast  1,  1839,  and  it  provided  that  Harnden,  in  consideration  of 
$250  per  month,  was  to  have  the  privil^e  of  transporting  in  the 
Bteamers  of  the  company  between  New  York  and  Providence,  via 
Newport  and  Stonington,  not  to  exceed  once  each  day  from  New 
York  and  from  Providence,  "  one  wooden  crate  of  the  dimensions 
of  five  feet  by  five  feet  in  width  and  height,  and  six  feet  in  length 
(contents  unknown)."    It  was  also  stipulated  and  agreed  that ''  the 
said  crate,  with  its  contents,  is  to  be  at  all  times  exclusively  at  the 
risk  of  the  said  William  F.  Harnden ;  and  the  said  New  Jersey 
Steam  Navigation  Co.  will  not,  in  any  event,  be  responsible  either 
to  him  or  his  employers  for  the  loss  of  any  goods,  wares,  merchan- 
dise, notes,  bills,  evidences  of  debt,  or  property  of  any  and  every 
description,  to  be  conveyed  or  transported  by  him  in  said  crate,  or 
otherwise,  in  any  manner,  in  the  boats  of  the  said  company."    It 
was  also  farther  provided  that  Harnden  should  attach  to  all  his 
advertisements  for  business,  and  to  his  bills  of  lading,  notices  in 
the  form  of  that  at  the  foot  of  his  advertisement,  a  copy  of  which 
is  given  above,  and  that  he  should  not  violate  any  of  the  provi- 
sions of  the  post-office  laws,  or  interfere  with  the  Navigation  Oo. 
in  its  transportation  of  letters  or  papers,  or  carry  powder,  matches, 
or  other  combustible  materials  of  any  kind  calculated  to  endanger 
the  safety  of  the  boats  or  the  property  or  persons  on  board.     At 
the  end  was  this  clause :  ^'  And  that  this  contract  may  be  at  any 
time  terminated  by  the  New  Jersey  Steam  Navi^tion  Co.,  or  by 
the  said  Harnden,  upon  one  month  s  notice  given  in  writing." 

Snch  was  the  beginning  of  the  express  business  which  now  has 
grown  to  an  enormous  size,  and  is  carried  on  all  over  the  United 
States  and  in  Canada,  and  bas  been  extended  t  o  Europe  and  the 
West  Indies.     It  has  become  a  public  necessity,  and  ranks  in  im- 
portance with  the  mails  and  witn  the  telegmph.    It  employs  for 
the  par  poses  of  transportation  all  the  important  railroads  in  the 
United  States,  and  a  new  road  is  rarely  opened  to  the  public  with- 
out being  equipped  in  some  form  with  express  facilities.     It  is 
used  in  luziiost  every  conceivable  way,  and  for  almost  every  con- 
ceivable purpose,  by  the  people  and  by  the  government.   All  have 
become  accustomea  to  it,  and  it  cannot  be  taken  away  without 
breakings  up  many  of  the  long  settled  habits  of  business,  and  in> 
terferiue  materially  with  the  conveniences  of  social  life. 

In  this  connection  it  is  to  be  kept  in  mind  that  neither  of  the 
railroad  companies  involved  in  these  suits  is  attempting  to  deprive 
the  general  public  of  the  advantages  of  an  express  QtrunoM 
bosiness  over  its  road.    The  controversy,  in  each  case,  «taibd. 

is  not  with  the  public,  but  with  a  single  express  company.  And 
the  real  question  is  not  whether  the  railroad  companies  are  author- 
ized by  law  to  do  an  express  business  themselves ;  nor  whether 
ihey  miiBt  carry  express  matter  for  the  public  on  their  passenger 
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trains,  in  the  immediate  charge  of  some  person  specially  ap- 
pointed for  that  purpose ;  nor  whether  they  shall  carrj  express 
freights  for  express  companies  as  thej  carry  like  freights  for  the 

general  public ;  but  whether  it  is  their  duty  to  furnish  the  Adams 
ompany  or  the  Southern  Company  facilities  for  doing  an  express 
business  upon  their  roads  the  same  in  all  respects  as  those  they 
provide  for  themselves  or  affoi-d  to  any  other  express  company. 

When  the  business  be^u  railroads  were  in  their  infancy.  They 
were  few  in  number,  and  for  comparatively  short  distances.  There 
has  never  been  a  time,  however,  since  the  express  business  was 
started  that  it  has  not  been  encouraged  by  the  railroad  companies, 
and  it  is  no  doubt  true,  as  alleged  in  each  of  the  bills  filed  in  these 
cases,  that  "  no  railroad  company  in  the  United  States  .  .  .  has 
ever  refused  to  transport  expi^ess  matter  for  the  public,  upon  the 
application  of  some  express  company,  of  some  form  of  legal  con- 
stitution.    Every  railroad  company  •  .  .  has  recognized  the  ri^ht 
of  the  public  to  demand  ti-ansportation  by  the  railway  facilities 
which  tne  public  has  permitted  to  be  created,  of  that  class  of  mat- 
ter which  is  known  as  express  matter."    Express  companies  hare 
undoubtedly  invested  their  capital  and  built  up  their  business  in 
the  hope  and  expectation  of  securing  and  keeping  for  themselves 
such  railway  facilities  as  they  ueedea,  and  railroad  companieB  have 
likewise  relied  upon  the  express  business  as  one  of  their  important 
sources  of  income. 

But  it  is  neither  averred  in  the  bills,  nor  shown  by  the  testi- 
mony, that  any  railroad  company  in  the  United  States  has  ever 
Railway  com.  held  itsclf  out  as  a  common  carrier  of  express  com- 
wS^n  CA^  panics,  that  is  to  say,  as  a  common  carrier  of  common 
rasM  °'  co£  carriers.  On  the  contrary  it  has  been  shown,  and  in 
FAMIS8.  f^Q^  j|.  ^j^g  conceded  upon  the  argument,  that,  down  to 

the  time  of  bringing  these  suits  no  railroad  company  had  taken  an 
express  company  on  its  road  for  business  except  under  some  special 
contract,  verbal  or  written,  and  generally  written,  in  which  the 
rights  and  the  duties  of  the  respective  parties  were  carefully  fixed 
and  defined.     These  contracts,  as  is  seen  by  those  in  these  recordss 
vary  necessarily  in  their  details,  according  to  the  varying  circum- 
stances of  each  particular  case,  and  according  to  the  judgment  and  * 
discretion  of  the  parties  immediately  concerned.     It  also  appears 
that,  with  very  few  exceptions,  only  one  express  company  has  been 
allowed  by  a  railroad  company  to  do  business  On  its  road  at  the 
same  time.     In  some  of   the  States,  statutes  have  bc^n  passed 
which,  either  in  express  terms  or  by  judicial  interpretation,  require 
STATUTM  AB  TO  '^^^^^  compauics  to  furnish  equal  facilitiee  to  aU  ex- 
mSSSTFAciu-  press  companies.    Gen.  Laws  N.  H.,  1878,  ch.  163,  §  3 ; 
™"  Rev.  Stat.  Maine,  1888,  494,  ch.  61,  §  134,    But  these 

are  of  comparatively  recent  origin,  and  thus  far  seem  not  to  have 
been  generally  adopted. 
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In  Missouri,  by  the  Constitution,  railways  are  '^  declared  publie 
highways,  and  raiboad  companies  common  carriers."    The  general 
assembly  is  also  required  ^^  to  pass  laws  to  correct  abuses  and  pre- 
yent  unjust  discrimination  and  extortion  in  rates  of  freight  and 
passenger  tarifEs  on  the  different  railroads  in  this  State,"  and  '^  to 
pass  laws  establishing  reasonable  maximum  rates  of  charges  for 
the  transportation  of  passengers  and  freight  on  said  railroads,  and 
enforce  sul  such  laws  by  adequate  penalties."    Art.  XII.,  sec.  14. 
And  by  section  23  it  is  proyided  that  ^'  no  discrimination  in  charges 
or  facilities  in  transportation  shall  be  made  between  transportation 
companies  and  individuals,  or  in  favor  of  either,  by  abatement, 
drawback,  or  otherwise,  and  no  railroad  company,  or  any  lessee, 
manager,  or  employee  thereof  shall  make  any  preference  in  fur- 
nishing cars  or  motive  power."    We  have  not  been  referred  to  any 
statute  of  the  State  wnich  does  more  than  reproduce  these  con- 
stitutional  provisions  in  substantially  the  same  general  langna^. 
Art.  XVil.,  sec.  1,  of  the  Constitution  of  Arkansas  provides 
that  "  all  railroads,  canals  and  turnpikes  shall  be  public  highways, 
and  all  railroad  and  canal  companies  shall  be  common  carriers." 
Sections  3,  5  and  6  of  the  same  article  are  as  follows : 

"Sec  3.  All  individuals,  associations  and  corporations  shall 
have  eaual  rights  to  have  persons  and  property  transported  over 
railroaoJB,  canius  and  turnpiKes,  and  no  undue  or  unreasonable  dis- 
crimination shall  be  made  in  charges  for.  or  in  facilities  for  trans- 
portation of  freight  or  passengers  witnin  the  State,  or  coming 
from  or  going  to  any  other  State." 

"Sec.  5.  No  president,  director,  officer,  agent,  or  employee  of 
any  railroad  or  canal  company  shall  be  interested,  directly  or  in- 
directly, in  the  furnishing  of  material  or  supplies  to  such  com- 
pany, or  in  the  business  of  a  common  carrier  ox  freight  or  passen- 
gerB  over  the  works  owned,  leased,  controlled,  or  worked  by  such 
company,  nor  in  any  arrangement  which  shall  afford  more  advan- 
tageous terms  or  greater  facilities  than  are  offered  or  accorded  to 
the  poblic. 

^^  S€»c.  6.  No  discrimination  in  charge  or  facilities  for  transpor- 
tation shall  be  made  between  transportation  companies  and  indi- 
Fidnals,  nor  in  favor  of  either,  by  abatement,  drawback,  or  other- 
wise ;  and  no  railroad  ^r  canal  company,  or  any  lessee,  manager, 
or  employee  thereof,  shall  make  any  preference  in  furnishing  cars 
or  motive  power." 

The   legislation  of  *this  State  has  not,  so  far  as  we  have  been 
advised,  extended  the  operation  of  these  constitutional  provisions 
in  a  way  to  affect  the  questions  now  to  be  decided. 
In  E!ansas  the  following  statute  is  in  force : 
*^8ec  55.  Every  railway*  corporation  in  this  State  which  now  is, 
or  may  hereafter  be,  engaged  in  the  transportation  of  persons  or 
property,  shall  give  public  notice  of  the  regular  time  of  starting 
28  .A^  A  £.  R  Gas.— 86 
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and  running  its  cars,  and  shall  furnish  sufficient  accommodations 
for  the  transportation  of  all  such  passengers,  baggage,  mails,  and 
express  freight  as  shall,  within  a  reasonable  time  previous  thereto, 
be  offered  for  transportation  at  the  place  of  starting,  at  the  jooc- 
tion  of  other  roads,  and  at  the  sev^ul  stopping-places ;  and  thej 
are  hereby  required  to  stop  all  trains  carrying  passengers  at  the 
junction  or  intersection  of  other  railways  a  sufficient  length  of 
time  to  allow  the  transfer  of  passengers,  personal  baggage,  mails, 
and  express  freight  from  the  trains  or  railways  so  connecting  ot 
intersecting,  or  mey  may  mutually  arrange  for  the  transportation 
of  such  persons  and  property  over  both  roads  without  coange  of 
cars;  and  they  shall  oe  compelled  to  receive  all  passengers  and 
freight  from  such  connecting  and  intersecting  roads  whenever  the 
same  shall  be  delivered  to  them."  Com  p.  Laws,  Kansas,  1879, 
225,  ch.  23. 

The  reason  is  obvious  why  special  contracts  in  reference  to  tiiis 
business  are  necessary.  The  transportation  required  is  of  a  kind 
„  which  must,  if  possible,  be  had  for  the  most  part  on 

Why     spbciai.  .      •  tj.  •  ±.        ^  j    l    i. 

ooMTBACTB  AMM  passcugcr  tnuus.     it  requires  not  only  sp>eed,  but  rea- 
BxnwM    mm-  souablc  Certainty  as  to  the  quantity  that  will  be  carried 
at  any  one  time.    As  the  things  carried  are  to  be  kept 
in  the  personal  custody  of  the  messenger  or  other  employee  of  the 
express  company,  it  is  important  that  a  ceitain  amount  of  car 
space  should  be  specially  set  apart  for  the  business,  and  that*  this 
snould,  as  far  as  practicable,  be  put  in  the  exclusive  possessioB  oi 
the  express  man  in  charge.  As  the  business  to  be  done  is  ^^  exprees**' 
it  implies  access  to  the  train  for  loading  at  the  latest,  and  for  uu- 
loadinff  at  the  earliest,  convenient  moment.     All  tliis  is  entirely 
inconsistent  with  the  idea  of  an  express  business  on  passenger 
trains  free  to  all  express  carriers.     Bailroad  companies  are  by  law 
carriers  of  both  persons  and  property.    Passenger   trains  have 
from  the  beginning  been  provided  for  me  ti-ansportation  primarily 
of  passengers  and  their  baggage.    This  must  be  done  witli  reason- 
able promptness  and  with  reasonable  comfort  to  the  passenger. 
The  express  business  on  passenger  trains  is  in  a  degree  subordinate 
to  the  passenger  business,  and  it  is  consequently  the  duty  of  a  rail- 
road company  in  arranging  for  the  express  to  see  that  there  is  as 
little  interference  as  possible  with  the  wsxiis  of  passengers.     This 
implies  a  special  understanding  and  agi'eement  as  to  the  amonnt  of 
car  space  that  will  be  afforded,  and  tlie  conditions  on  which  it  i^ 
to  be  occupied,  the  particular  trains  that  can  be  used,  the  places  at 
which  they  shall  stop,  the  price  to  be  paid,  and  all  the  Taiyinsr 
details  of  a  business  which  is  to  be  adjusted  between  two  public 
servants,  so  that  each  can  perform  in  the  best  manner  it8  own  par- 
ticular duties.     All  this  must  necessarily  be  a  matter  of  bargaiTi. 
and  it  by  no  means  follows  that,  because  a  i*aiIroad  company  can 
serve  one  express  company  in  one  way,  it  can  as  well  serve  another 


FAOILITIBS — EXPRESS  OOHPANIBS.  663 

oompanj  in  the  same  way,  and  still  perform  its  other  obligations 
to  the  public  in  a  satisfactory  manner.     The  car  space  that  can  be 
given  to  the  express  business  on  a  passenger  train  is,  to  a  certain 
extent,  limited,  and,  as  has  been  seen,  that  which  is  allotted  to  a 
particalar  carrier  must  be,  in  a  measure,  under  his  exclusive  con- 
trol   No  express  company  can  do  a  successful  business  unless  it  is 
at  all  times  reasonably  sure  of  the  means  it  requires  for  transpor- 
tation.   On  important  lines  one  company  will  at  times  fill  all  the 
epaoe  the  railroad  company  can  well  allow  for  the  business.     If 
tnis  space  had  to  be  divided  among  several  companies,  there  might 
be  occasions  when  the  public  would  be  put  to  inconvenience  by 
delays  which  could  otherwise  be  avoided.     So  long  as  the  public 
ar?  served  to  their  reasonable  satisfaction,  it  is  a  matter  of  no  im- 
portance who  serves  them.     The  railroad  company  pei*forms  its 
whole  duty  to  the  public  at  large  and  to  each  mdiviaual  when  it 
affords  the  public  all  reasonable  express  accommodations.     If  this 
is  done  the  railroad  company  owes  no  duty  to  the  public  as  to  the 
particular  agencies  it  shall  select  for  that  purpose.     The  public 
reqaire  the  carriage,  but  the  company  may  choose  its  own  appro- 
priate means  of  carriage,  always  provided  they  are  such  as  to  in- 
sure reasonable  promptness  and  security. 

The  inconvenience  that  would  come  from  allowing  more  than 
one  express  company  on  a  i*ailroad  at  the  same  time  was  apparently 
so  well  understood  both  by  the  express  companies  and  the  railroad 
companies  that  the  three  principal  express  companies,  the  Adams, 
the  American,  and  the  [Tnited  States,  almost  immediately  on  their 
or^ganizatioD,  now  more  than  thirty  years  ago,  by  agreement  divided 
the  territory  in  the  United  States  traversed  by  railroads  among 
tbemeelveBj  and  since  that  time  each  has  confined  its  own  opera- 
tions to  the  particular  roads  which,  under  this  division,  have  been 
set  apart  for  its  special  use.    No  one  of  these  companies  has  ever 
interfered  with  the  other,  and  each  has  worked  its  allotted  terri- 
tory, always  extending  its  lines  in  the  agreed  directions  as  circum- 
stances would  permit.     At  the  beginning  of  the  late  civil  war  the 
Adams  Co.  gave  up  its  territory  in  the  Southern  States  to  the 
Southern  Co.,  and  since  then  the  Adams  and  Southern  have  occu- 
pied, under  arrangements  between  themselves,  that  part  of  the 
avaud  originally  assigned  to  the  Adams  alone.     In  this  way  these 
wee  or  foar  important  and  influential  companies  were  able  sub- 
stAQtiaUY  to  control,  from  1854  until  about  the  time  of  the  bring- 
ing of  these  suits,  all  the  railway  express  business  in  the  United 
Stat^  except  upon  the  Pacific  roads  and  in  certain  comparatively 
limited  localities.     In  fact,  as  is  stated  in  the  argument  for  the  ex- 
press companies,  the  Adams  was  occupying  when  these  suits  were 
brought,  one  hundred  and  fifty-five  railroads,  with  a  mileage' of 
21.216  miles  ;  the  American  two  hundred  roads,  with  a  mileage  of 
28,000  tniles,  and  the  Southern  ninety-five  roads,  with  a  mileage 
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of  10,000  miles.     Througli  their  bneinese  arrangements  with  each 
other,  and  with  other  connecting  lines,  they  have  been  able  for  a 
long  time  to  receive  and  contract  for  the  delivery  of  any  package 
committed  to  their  charge  at  almost  any  place  of  importance  in  th« 
United  States  and  in  Canada,  and  even  at  some  places  in  Europe 
and  the  West  Indies.     They  have  invested  millions  of  dollars  in 
their  business,  and  have  secured  public  confidence  to  such  a  degree 
that  they  are  trusted  unhesitatingly  by  all  who  need  their  servioes. 
The  good  will  of  their  business  is  of  very  great  value  if  thej  can 
keep  their  present  facilities  for  transportation.     The  longer  their 
lines  and  the  more  favorable  their  connections,  the  greater  mW  \^ 
their  own  profits,  and  the  better  their  means  of  serving  the  public. 
In  making  their  investments  and  in  extending  their  business,  they 
•have  undoubtedly  relied  on  securing  and  keeping  favorable  rail- 
road transportation,  and  in  this  they  were  encouraged  by  the  appar- 
ent willingness  of  railroad  companies  to  accommodate  them ;  bnt 
the  fact  still  remains  that  thev  have  never  been  allowed  to  do 
business  on  any  road  except  under  a  special  contract,  and  that  as  a 
rule  only  one  express  company  has  been  admitted  on  a  road  at  the 
same  time. 

The  territory  traversed  bv  the  railroads  involved  in  the  present 
suits  is  part  of  that  allotted  in  the  division  between  the  express 
companies  to  the  Adams  and  Southern  companies,  and  in  doe  time 
Nones   TKBMi-  after  the  roads  were  built  these  companies  contracted 
KATnooNTHAoi:  ^j(.j^  ^{jg  Failroad  companies  for  the  privileges  of  an  ex- 
press business.     The  contracts  were  all  in  writing,  in  which  the 
rights  of  the  respective  parties  were  clearly  defined,  and  tliere  \% 
now  no  dispute  about  what  they  were.     Each  contract  contained  a 
provision  for  its  termination  by  either  party  on  notice.     That  ivo- 
tice  has  been  given  in  all  the  cases  by  tne  railroad  companiea,  and 
the  express  companies  now  sue  for  relief.     Clearly  this  cannot  be 
afforded  by  keeping  the  contracts  in  force,  for  both  parties  have 
agreed  that  they  may  be  terminated  at  any  time  by  either  party  on 
notice ;  nor  by  making  new  contracts,  because  that  is  not  witlib 
the  scope  of  judicial  power. 

The  exact  question,  then,  is  whether  these  express  oompanied 
can  now  demand  as  a  right  what  they  have  hemtofore  bad  only  as 
by  permission.  That  depends,  as  is  conceded,  on  whether  all  raiV 
roaa  companies  are  now  bv  law  charged  with  the  duty  of  carrying 
all  express  companies  in  the  way  that  express  carriers  when  take^ 
are  usually  carried,  just  as  they  are  with  the  duty  of  carrying  a '. 
passengers  and  freights  when  offered  in  the  way  that  passengers 
and  freight  are  carried.  The  contracts  which  these  coinpaQit^ 
once  had  are  now  out  of  the  way,  and  the  companies  at  this  time 
possess  no  other  rights  than  such  as  belong  to  any  other  eompanv  o: 
person  wishing  to  do  an  express  business  upon  these  roads.'  I^ 
they  are  entitled  to  the  reliei  they  ask  it  is  because  it  is  the  dun 
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of  the  railroad  companies  to  fnrnish  express  facilities  to  all  alike 
who  demand  them. 

The  constitutions  and  the  laws  of  the  States  in  which  the  roads 
are  situated  place  the  companies  that  own  and  operate  them  on  the 
footinfi:  of  common  carriers,  bnt  there  is  nothing:  which 

p.        .  •  M         J  P  Railway    con- 

in  poeitiye  terms  requires  a  railroad  company  to  carry  pamiu*  ddttas 

n*  •  •        aI  U.L     -l  !a  .•'TO         CABRTnO 

all  express  companies  in  the  way  that  under  some  cir-  kspbess  com. 
cumstances  they  may  be  able  without  inconyenience  to  '^'™*' 
carry  one  company.  In  Kansas,  the  Missouri,  Kansas  and  Texas 
Company  must  furnish  su£Scient  accommodations  for  the  trans- 
portation of  all  such  express  freight  as  may  be  offered,  and  in  each 
of  the  States  of  Missouri,  Arkansas  and  Kansas^  railroad  companies 
are  probably  prohibited  from  making  unreasonable  discriminations 
in  their  business  as  carriers,  but  this  is  all. 

Such  being  the  case,  the  right  of  the  express  companies  to  a 
decree  depends  upon  their  showing  the  existence  of  a  usage,  hay- 
ing the  force  of  law  in  the  express  ousiness,  which  requires  raikoad 
companies  to  carry  all  express  companies  on  their  passenger  trains 
as  express  carriers  are  usually  carried.  It  is  not  enough  to  estab- 
lish a  usage  to  carry  some  express  company,  or  to  furnish  XJgAOK  AM 
the  public  in  some  way  witn  the  adyantages  of  an  ex- 
press business  over  the  road.  The  question  is  not 
whether  these  railroad  companies  must  fnrnish  the  general  public 
with  reasonable  express  facilities,  but  whether  they  must  carry 
these  particular  express  carriers  for  the  purpose  of  enabling  them 
to  do  an  express  business  oyer  the  lines. 

In  all  these  yoluminous  records  there  is  not  a  syllable  of  eyidence 
to  show  a  usage  for  the  carnage  of  express  companies  on  the  pas- 
senger trains  of  railroads  unless  specially  contracted  for.  While  it 
has  uniformly  been  the  habit  of  railroaa  companies  to  arrange,  at 
the  earliest  practicable  moment,  to  take  one  express  company  on 
some  or  all  of  their  passenger  trains,  or  to  proyiae  some  other  way 
of  doing  an  express  business  on  their  lines,  it  has  neyer  been  the 
practice  to  grant  such  a  priyilege  to  more  than  one  company  at  the 
same  time,  unless  a  statute  or  some  special  circumstances  made  it 
necessary  or  desirable.  The  express  companies  that  bring  these 
suits  are  certainly  in  no  situation  to  claim  a  usage  in  their  fayor  on 
these  particular  roads,  because  their  entry  was  originally  under 
special  contracts,  and  no  other  companies  haye  eyer  been  admitted 
except  by  agreement.  By  the  terms  of  their  contracts  they  agreed 
that  all  their  contract  rights  on  the  roads  should  be  terminated  at 
the  will  of  the  railroad  company.  They  were  willing  to  begin  and 
to  expand  their  business  upon  this  understanding,  and  with  this 
uncertainty  as  to  the  duration  of  their  priyileges.  The  stoppage  of 
theirf acilities  was  one  of  the  risks  they  assumed  when  they  accepted 
their  contracts,  and  made  their  inyestments  under  them.  If  the 
general  public  were  complaining  because  the  railroad  companies 
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refused  to  carry  express  matter  themselves  on  their  passenger 
trains,  or  to  allow  it  to  be  carried  by  others,  different  qnestions 
woald  be  presented.  As  it  is,  we  have  only  to  decide  whether 
these  particular  express  companies  must  be  carried  notwithstand- 
inff  the  termination  of  their  special  contract  rights. 

The  diflSculty  in  the  cases  is  apparent  from  the  form  of  the  de- 
crees. As  express  companies  had  always  been  canied  by  railroad 
companies  under  specisu  contracts,  which  established  the  duty  of 

the  railroad  company  upon  the  one  side,  and  fixed  the 
AooHTRAOT  FOE  liability  of  the  express  company  on  the  other,  thecouit, 
■mnJ    00?  in  decreeins:  the  carriaro,  was  substantially  compeM 

to  make  for  the  parties  such  a  contract  for  the  business 
as  in  its  opinion  they  ought  to  have  made  for  themselves.   Having 
found  that  the  railroad  company  should  furnish  the  express  com- 
pany with  facilities  for  business,  it  had  to  define  what  tnose  facili- 
ties must  be,  and  it  did  so  by  declaring  that  they  should  be  for- 
nished  to  the  same  extent  and  upon  the  same  trains  that  tlie  com- 
pany accorded   to  itself  or  to  any  other  company  eugaged  in 
conaucting  an  express  business  on  its  line.     It  then  prescribed  the 
time  and  manner  of  making  the  payment  for  the  facilities  and  how 
the  payment  should  be  secured,  as  well  as  how  it  should  be  mea^ 
urea.     Thus,  by  the  decrees,  these  railroad  companies  are  <»in];>elled 
to  carry  these  express  companies  at  these  rates,  and  on  these  terms, 
so  long  as  they  ask  to  be  carried,  no  matter  what  other  express 
companies  pay  for  the  same  facilities  or  what  such  facilities  mav, 
for  tne  time  being,  be  reasonably  worth,  unless  the  court  sees  fit, 
under  the  power  reserved  for  that  purpose,  on  the  application  oi 
either  of  the  parties,  to  change  the  measure  of  compensation.    In 
this  way,  as  it  seems  to  us,  **  the  court  has  made  an  arrangement 
for  the  business  intercourse  of  these  companies,  such  as,  in  its  opin- 
ion, they  ought  to  have  made  for  themselves,"  and  fiat,  we  said  in 
Atchison,  Topeka  &  SaTita  F6  R.  R.  Co.  v.  Denver  &  New  Or- 
leans R.  R.  Co.,  110  TJ.  S.  667,  followed  at  this  term  in  Pnllman-s 
Palace  Car  Co.  v,  Mi889nri  Pacific  R.  R.  Co.,  115  U.  S.  587,  conld 
not  be  done.     The  regulation  of  matters  of  this  kind  is  legislative 
in  its  character,  not  judicial.     To  what  extent  it  mnst  come,  ii  i^ 
comes  at  all,  from  Congress,  and  to  what  extent  it  may  come  from 
the  States,  are  questions  we  do  not  now  undertake  to'  decide;  bnt 
that  it  must  come,  when  it  does  come,  from  some  source  of  le^sla- 
tive  power,  we  do  not  doubt.    The  legislature  may  impose  a  Hnty, 
and  when  imposed  it  will,  if  necessary,  be  enforced  by  the  conns, 
but,  unless  a  anty  has  been  created  either  by  usage  or  by  contract, 
or  by  statute,  the  courts  cannot  be  caUed  on  to  give  it  effect 

The  decree  in  each  of  the  cases  is  reversed,  and  the  suit  is  ^^ 
manded,  with  directions  to  dissolve  the  injunction,  and,  after  ad- 
justing the  accounts  between  the  parties  for  business  done  while 
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the  injanctions  were  in  force,  and  decreeing  the  payment  of  any 
amounts  that  may  be  found  to  be  due,  to  dismiss  tne  bills. 

MiLLSB,  J.  (dissenting). — ^When  these  cases  were  argned  before 
Circnit  Judge  McCrary  and  myself  at  St.  Louis,  after  due  con- 
sideration and  consultation  with  him  and  Judge  Treat,  of  the 
District  Court,  I  announced  certain  propositions  as  the  foundations 
on  which  the  decrees  should  be  rendered.  These  were  afterwards 
entered  in  the  various  circuits  to  which  the  cases  properly  be- 
longed, and,  I  believe,  in  strict  accordance  with  the  pnnciples  thus 
announced. 

I  am  still  of  opinion  that  those  principles  are  sound,  and  I  repeat 
tbem  here  as  the  reasons  of  my  dissent  from  the  judgment  of  the 
court  now  pronounced  in  these  cases. 

They  met  the  approval  of  Judge  McCrarv  when  they  were  sub- 
mitted to  this  consideration.  They  were  filed  in  the  court  in  the 
following  language : 

'^  1.  I  am  of  opinion  that  what  is  known  as  the  express  business 
is  a  branch  of  the  carrying  trade  that  has,  by  the  necessities  of 
eommeroe  and  the  usages  of  those  engaged  in  transportation,  be- 
come known  and  recognized. 

"  That,  while  it  is  not  possible  to  give  a  definition  in  terms  which 
will  embrace  all  classes  of  articles  usually  so  carried,  and  to  define 
it  with  a  precision  of  words  of  exclusion,  the  general  character  of 
the  badness  is  sufSciently  known  and  recognized  to  require  the 
court  to  take  notice  of  it  as  distinct  from  the  transportation  of  the 
large  mass  of  freight,  usually  carried  on  steamboats  and  railroads. 

^  That  the  object  of  this  express  business  is  to  carry  small  and 
vainable  packages  rapidly,  in  such  a  manner  as  not  to  subject  them 
to  the  danger  of  loss  ana  damage,  which,  to  a  greater  or  less  degree, 
attends  the  transportations  of  heavv  or  bulky  articles  of  commerce, 
as  grain,  flour,  iron,  ordinary  merchandise,  and  the  like. 

^^2«  It  has  become  law  and  usage,  and  is  one  of  the  necessities 
of  this  business,  that  these  packages  should  be  in  the  immediate 
charge  of  an  agent  or  messenger  of  the  person  or  company  engaged 
in  It,  and  to  refuse  permission  to  this  agent  to  accompany  these 
packages  on  steamboats  or  railroads  on  wnich  they  are  carried,  and 
to  deny  them  the  right  to  the  control  of  them  while  so  carried,  is 
destmctive  of  the  business  and  of  the  rights  which  the  public  have 
to  the  nse  of  the  railroads  in  this  class  of  transportation. 

^'  3.  I  am  of  the  opinion  that  when  express  matter  is  so  confided 
to  the  charge  of  an  agent  or  messenger,  the  railroad  company  is 
no  longer  liable  to  all  the  obligations  of  a  common  carrier,  but  that 
when  losB  or  injury  occurs,  the  liability  depends  upon  the  exercise 
of  due  care«  skul  and  diligence  on  the  part  of  the  railroad  com- 
pany. 
**  4.    That,  under  these  circumstances,  there  does  not  exist  on  the 
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part  of  the  railroad  company  the  right  to  open  and  inspect  all 
packages  so  carried,  especially  when  tliey  have  been  duly  ctoeedoT 
sealed  up  by  their  owners  or  by  the^express  carrier. 

*^  S.  1  am  of  the  opinion  that  it  is  the  duty  of  every  mlroad 
company  to  provide  such  conveyance  by  6]>ecial  cars,  or  otherwise, 
attached  to  tiieir  freight  and  passenger  trains,  as  are  required  for 
the  safe  and  proper  transportation  of  this  express  matter  on  their 
roads,  and  that  the  use  of  these  facilities  should  be  extended  on 
equal  terms  to  all  who  are  actually  and  usually  engaged  in  the  ex- 
press business. 

^^  If  the  number  of  persons  claiming  the  right  to  engage  in  thiB 
business  at  the  same  time,  on  the  same  road,  should  become  oppres- 
sive, other  considerations  might  prevail;  but  until  such  a  state  of 
affairs  is  shown  to  be  actually  in  existence  in  good  faith,  it  is  un- 
necessary to  consider  it. 

^^  6.  This  express  matter  and  the  person  in  charge  of  it  shonld 
be  carried  by  the  railroad  company  at  fair  and  reasonable  rates  of 
compensation  ;  and  where  the  parties  concerned  cannot  agree  npon 
what  that  is,  it  is  a  question  for  the  courts  to  decide. 

"  7.  I  am  of  the  opinion  that  a  court  of  equity,  in  a  case  prop- 
erly made  out,  has  the  authority  to  compel  the  railroad  conoponies 
to  carry  this  express  matter,  and  to  perform  the  duties  in  that  re- 

Sect  which  I  have  already  indicated,  and  to  make  such  orders  and 
ecrees,  and  to  enforce  them  by  the  ordinary  methods  in  use  neces- 
sary to  that  end. 

'^  8.  While  I  doubt  the  right  of  the  court  to  fix  io  advance  the 
precise  rates  which  the  express  companies  shall  pay  and  the  rail- 
road company  shall  accept,  I  have  no  doubt  of  its  right  to  compel 
the  performance  of  the  service  by  the  railroad  compiany,  and  after 
it  is  rendered,  to  ascertain  the  reasonable  compensation  and  com- 
pel its  payment. 

''  9.  To  permit  the  railway  company  to  fix  upon  a  rate  of  com- 
pensation which  is  absolute,  and  insist  upon  the  payment  in  advance 
or  at  the  end  of  every  train,  would  be  to  enable  them  to  defeat  the 
just  rights  of  the  express  companies,  to  destroy  their  business,  and 
would  be  a  practical  denial  of  justice. 

^'  10.  To  avoid  this  difiiculty.  I  think  that  the  court  can  assume 
th&t  the  rates,  or  other  mode  of  compensation  heretofore  existing 
between  any  such  companies,  ^r^y prima  faciej  reasonable  and  jast, 
and  can  reqiiire  the  parties  to  conform  to  it  as  the  business  pro- 
gresses, wim  the  right  to  either  party  to  keep  and  present  an  ac- 
count of  the  business  to  the  court  at  stated  intervals,  and  claim  an 
addition  to,  or  rebate  from,  the  amount  paid.  And  to  secure  the 
railroad  companies  in  any  sum  which  may  be  thus  found  due  them, 
a  bond  from  the  express  company  may  be  required  in  advance. 

"  11.  When  no  such  arrangement  has  heretofore  been  in  exist- 
ence  it  is  competent  for  the  couii;  to  devise  some  mode  of  coinpen- 
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sation  to  be  paid  as  the  bnainees  progresses,  with  like  power  of 
final  revision  on  evidence,  reference  to  master,  etc. 

"12.  I  am  of  opinion  that  neither  the  statutes  nor  constitutions 
of  Arkansas  or  Missouri  were  intended  to  affect  the  right  asserted 
in  these  cases ;  nor  do  they  present  any  obstacle  to  such  decrees 
as  may  enforce  the  right  of  the  express  companies." 

Three  years'  reflection  and  the  renewed  and  able  argument  in 
this  court  have  not  changed  my  belief  in  the  soundness  of  these 
principles. 

That  there  may  be  slight  errors  in  the  details  of  the  decrees  of 
the  Circuit  courts  made  to  secure  just  compensation  for  the  services 
of  the  railroad  companies,  is  possibly  true,  but  I  have  not  discov- 
ered them,  and  the  attention  of  the  court  has  not  been  given  to 
them  in  deciding  this  case ;  for  holding,  as  it  does,  that  the  com- 
plainants were  entitled  to  no  relief  whatever,  it  became  unneces- 
sary to  consider  the  details  of  the  decrees. 

I  only  desire  to  add  one  or  two  observations  in  regard  to  mat- 
ters found  in  the  opinion  of  this  court. 

1.  The  relief  sought  in  these  cases  is  not  sought  on  the  ground 
of  usage  in  the  sense  that  a  long  coui'se  of  dealing  with  the  public 
has  established  a  custom  in  the  nature  of  law.  *  Usage  ubaoi. 
is  only  relied  on  as  showing  that  the  business  itself  has  forced  its 
wav  into  general  recognition  as  one  of  such  necessity  to  the  public, 
and  BO  distinct  and  marked  in  its  character,  that  it  is  entitled  to 
a  consideration  diffei'en£  from  other  modes  of  transpoitation. 

2.  It  is  said  that  the  regulation  of  the  duties  of  carrying  by  the 
railroads,  and  of  the  compensation  they  shall  receive,  is  legislative 
in  its  character,  and  not  judicial. 

As  to  the  duties  of  the  railroad  company,  if  they  are  not,  as 
common  carriers,  under  legal  obligation  to  carry  express  rsoulation 
matter  for  any  one  engaged  in  that  business  in  the  StSn^AH 
manner  appropriate  and  usual  in  such  business,  then 
there  is  no  case  for  the  relief  sought  in  these  bills.  But  if  they 
are  so  bound  to  carry,  then  in  the  absence  of  any  legislative  rule 
fixing  their  compensation  I  maintain  that  that  compensation  is  a 
jndicial  question. 

It  18,  then,  the  ordinary  and  ever-recurring  question  on  a  quamr- 
turn  meruit.  The  railroad  company  renders  the  service  whicn,  l)y 
the  law  of  its  organization,  it  is  bound  to  render.  The  express 
company  refuses  to  pay  for  this  the  price  which  the  railroad  com- 
pany demands,  because  it  believes  it  to  be  exorbitant.  That  it  is 
a  jndicial  question  to  determine  what  shall  be  paid  for  the  service 
rendered,  in  the  absence  of  an  express  contract,  seems  to  me  be- 
yond doubt. 

That  the  legislature  mav,  in  proper  case,  fix  the  rule  or  rate  of 
compensation,  I  do  not  deny.  But  until  this  is  done  the  court 
must  decide  it,  when  it  becomes  matter  of  controversy. 
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The  opinion  of  the  courty  while  showing  its  growth  and  iiDDort- 
ance,  places  the  entire  express  business  of  the  country  wholly  at 
the  raercy  of  the  railroad  companies,  and  sn^gests  no  means  by 
which  they  can  be  compelled  to  do  it.  According  to  the  principleB 
there  announced,  no  railroad  company  is  bound  to  receive  or  cany 
an  express  messenger  or  his  packages.  If  they  choose  to  reject 
him  or  his  packages,  they  can  throw  all  the  business  of  the  ooHDtry 
back  to  Uie  crude  condition  in  which  it  was  a  half  centuiy  ago, 
before  Harnden  established  his  local  express  between  the  li^ 
Atlantic  cities ;  for,  let  it  be  remembered  that  plaintifis  have  never 
refused  to  pay  the  railroad  companies  reasonable  compensation  for 
their  services,  but  those  companies  refuse  to  carry  for  them  at  any 
price  or  under  any  circumstances. 

I  am  very  sure  that  such  a  proposition  as  this  will  not  long  be 
acquiesced  in  by  the  ^reat  commercial  interests  of  the  country  and 
by  the  public,  whom  both  railroad  companies  and  the  express  men 
are  intended,  to  serve.  If  other  courts  shouM  follow  ours  in  this 
doctrine,  the  evils  to  ensue  will  call  for  other  relief. 

It  is  in  view  of  amelioration  of  these  ffreat  evils  that,  in  dissent- 
ing here,  I  announce  the  principles  which  I  earnestly  believe  ought 
to  conti'ol  the  actions  and  the  rights  of  these  two  great  public 
services. 

Field,  J.  (dissenting). — I  agree  with  Mr.  Justice  Milleb  in  the 
positions  he  has  stated,  although  in  the  cases  just  decided  I  think 
the  decrees  of  the  courts  below  require  modification  in  several  }Mr- 
ticulars  ;  they  go  too  far.  But  I  am  clear  that  railroad  companies 
are  bound,  as  common  earners,  to  accommodate  the  public  in  the 
transportation  of  ffoods  according  to  its  necessities,  and  through 
the  instrumentalities  or  in  the  mode  best  adapted  to  proniote  its 
convenience.  Among  these  instrumentalities  express  companies, 
by  the  mode  in  which  their  business  is  conducted,  are  the  most 
important  and  useful. 

Matthews,  J.,  took  no  part  in  the  decision  of  these  cases. 

See  Southern  Express  Co.  v,  Memphis,  etc.,  R  R.  Co.,  2  Am.  A  Eng.  R  R. 
Cas.  689;  Wells,  Fargo  &  Co.  v.  Oregon  R.  R.  &  Nav.  Co.,  16  lb.  71;  Wells, 
Pargo  &  Co.  V.  Northern  Pac.  R.  R.  Co.,  18  lb.  440. 

Should  Railway  Companies  do  Their  Own  Express,  Telegraph,  Sleepinf- 
and  Parlor-Car  Business? — In  England  it  has  not  been  customary  to  dele- 
gate legitimate  railway  business  to  subsidiary  corporations,  to  the  extent 
that  has  been  common  in  the  United  States.  There  the  railway  companies 
maintain  a  large  force  of  truckmen  and  freifi^ht  collectors  and  distributon, 
and  with  such  promptitude  and  efficiency  is  the  terminal  business  of  tbe 
railway  dispatched,  that  afternoon  or  evening  shipments  from  LiTerpool 
are  commonly  delivered  to  the  consignee's  place  of  business,  in  London,  next 
morning.  And  in  the  United  States,  of  late  years,  the  railway  companiei 
have  been  assuming  each  year  more  and  more  of  the  buainesa  delegated  to 
express,  telegraph,  or  other  such  companies.  The  Baltimore  and  Ohio  com- 
pany furnishes  a  notable  instance  of  tnis.  It  has  for  some  years  acted  upon 
the  principle  of  abolishing  middle  men  and  oriranivations  in  the*  transacttftt 
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of  its  business  for  the  public.    It  maintains  an  absolutely  independent  sys- 
tem for  express  work  upon  its  own  and  connecting  lines.     It  has  placed  in 
operation,  under  congressional  authority,  an  independent  telegrapn  system 
bjr  which  it  not  only  transacts  its  own  railroad  work,  but  transmits  mes- 
sages ^pon  its  lines  and  orer  the  systems  of  connecting  roads  for  the  public. 
It  has  adopted  an  independent  system  of  palace  and  sleeping  cars,  worked 
completely  by  its  own  officers.    It  has  introduced  a  system  of  receiying  and 
deliTering  the  bag^^e  of  trayellers  upon  its  lines.    It  maintains  a  li^nefit 
association  among  its  employees  which  insures  them  against  accident  or 
death,  famishes  them  with  a  savings  bank,  and  with  the  means  of  acquiring 
a  home  at  net  cost,  upon  long  time,  and  in  such  small  instalments  as  wiu 
not  exceed  a  fair  rental  for  the  property  acquired.     Of  the  economical  re- 
salts  of  this  system  some  idea  may  be  gained  from  the  fact  that  the  results  of 
operating  its  own  sleeping  cars  in  1888-84  were  92  per  cent  better  than  when 
Qzider  the  control  of  the  Pullman  company,  and  the  sain  to  the  company  by 
operatbg  its  own  expresses  has  been  61  per  cent  over  the  period  when  the  lines 
were  controlled  by  the  Adams  and  other  express  companies.    In  the  telegraph 
business  results  equally  favorable  have  been  obtained.     On  September  80, 
1884,  the  tele^praph  system  of  the  company  represented  6886  miles  of  poles 
and  47,417  miles  of  wires.    The  material  to  build  these  lines  had  for  the 
most  part  been  obtained  at  a  cost  15  per  cent,  cheaper  than  the  cost  of  any 
other  telegraph  line  in  the  country.    From  1877  to  1884  (Sept.  80),  the 
company's  telegraph  expenses,  incident  to  its  railroad  business,  were  reduced 
fully  48^  per  cent,  whflst  its  receipts  from  railroad  business  increased  50 
per  cent.     (Baltimore  and  Ohio  Report,  Sept.  80,  1884.) 

Besides  economy  there  are  other  reasons  why  railway  companies  should 
do  their  own  express  business,  as  pointed  out  by  Judge  Redfield  (2  Red.  Am. 
Ry.  Cases,  70  n.):     **  There  is  an  injustice  to  the  shareholders  in  railway 
companies  in  allowing  these  express  companies  to  absorb  so  large  an  amount 
of  the  net  earnings  of  the  compianies,  for  the  transaction  of  the  proper  busi- 
ness of  the  companies,  and  which  they  might  transact  themselves  at  a  very 
slight  additional  expense,  and  thus  have  a  very  large  proportion  of  that  in- 
come for  distribution  among  their  own  shareholders  which  is  now  divided 
iato  other  channels  without  any  additional  advantage  to  the  public,"  etc. 
Besides  diyersion  of  net  earnings  from  shareholders  and  bondholders,  the 
delegation  of  express  business  to  express  companies  may  result  in  an  actual 
diversion  of  freight  from  the  railway  company.    For  example,  if  the  Iron 
Mountain  Company,  through  its  agents  in  the  city  of  New  York,  secures 
baaineas,  such  business  is  sure  to  go  over  the  Iron  Mountain  road.     If  the 
Southern  Sxpress  Company  secures  business  through  its  agents  in  New  York 
city,  it  sends  such  business  over  the  Iron  Mountain  road,  or  at  its  pleasure 
over  any  other  road,  or  by  boat,  if  destined  for  Little  Rock. 

There  thos  appear  to  be  very  good  reasons  why  railway  companies  should 
do  the  express  business  themselves.  And  these  reasons  appeared  of  suffi- 
cient strength  to  induce  the  government  directors  to  refuse  to  allow  the  Union 
Pacific  to  permit  the  express  companies  to  do  business  on  that  road,  since 
which  refusal  the  Union  Pacific  has  done  its  own  express  business,  as  re- 
quired  bv  those  directors.  Govt.  Directors  Rept.  1877,  p.  738;  lb.  1879,  p. 
7;  U.  S.'R.  R.  Com.  Rep.  1879,  p.  80. 

Common -Carrier  Relation  of  the  Express  and  the  Railway  Companies  to 
E^h  Other* — ^There  is  a  line  of  authorities  in  which  the  courts  considered 
the  relation  between  an  express  company  and  a  railway  company  as  being 
that  of  shipper  and  common  carrier.  In  those  cases  the  courts  applied  the 
ordinary,  well-settled  rules  of  law,  applicable  to  controversies  between  ship- 
pers and  common  carriers,  namely :  that  the  carrier  must  furnish  transporta- 
tion to  all  who  apply  for  it ;  that  he  or  it  must  furnish  to  all  applicants, 
similarly  situated,  equal  facilities  and  rates  of  carriage,  and  that  the  charges 
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therefor  mnst  be  reasonable  in  amount.  Sand  ford  v.  Railroad  Companj,  24 
Pa.  St.  878,  IB  one  of  these  cases.  In  that  case  the  railway  company  refused 
to  transport  on  passenger  trains  the  express  matter  of  all  but  one  express 
company — offering  to  carry  express  matter  for  excluded  compaoies  on  iu 
freight  trains.  The  court  held  that  the  railway  company  had  no  rigM  to  do 
this ;  that  its  agreement  so  to  do  was  null  and  void,  and  ordered  an  injunc- 
tion to  restrain  the  railway  company  from  carrying  it  out. 

New  England  Express  Co.  «.  Maine  Central  R.  R.  Co.,  9  Am.  Law  Beg.  (5. 
8.)  726 ;  67  Me.  188,  is  another  authority  on  this  subject.     There  the  New 
England  Express  Co.,  plaintifts,  a  corporation  duly  organized^  and  similar  in 
its  objects  to  the  Eastern  Express  Company,  which  had  a  contract  giving  ex- 
clusive express  rights  over  the  Maine  Central,  made  application  to  thelbine 
Central   Company,   defendants,   for  privileges  or  rights  similar  to  those 
granted  to  the  Eastern  Company,  ana  *'  after  seasonable  notice  of  their  in- 
tentions, offered  at  Bangor  packages  and  other  property,  such  as  is  usuallj 
carried  by  express  companies,  to  the  proper  persons  in  charge  of  the  passen- 
ger trains,  upon  the  defendant  road,  and  at  the  same  time  and  place,  when 
and  where  the  Eastern  Express  Company  load  their  freight,  to  be  transported 
upon  said  road  in  their  passenger  train,  and  were  ready  to  pay  or  secure  the 
payment  of  a  reasonable  sum  for  such  service,  and  to  comply  with  all  nsnsl 
and  reasonable  terms  applicable  to  the  transportation  of  express  matter,  and 
the  defendants  refused  to  receive  and  transport  said  parcels  and  property 
upon  said  passenger  train,*'  though  they  were  transporting  express  matter 
for  the  Eastern  Express  Company  on  their  passenger  train  at  that  time.   It 
was  held  that  an  action  for  damages  would  lie  both  at  common  law  and 
under  the  statute  for  the  refusal  to  transport  the  express  matter  of  com- 
plainant.    This  is  obviously  a  case  of  refusal  to  transport  express  matter. 

In  McDuffee  e.  Railroad. Company,  52  N.  H.  439,  the  statute  reijoired  the 
railway  company  to  furnish  *'all  persons  .  .  .  equal  .  .  .  facilities*'  and 
gave  an  action  for  damages  in  case  of  failure  so  to  do.  There  were  two  ex- 
press men  on  the  road ;  one  was  discriminated  against  and  recovered  damsges 
therefor  from  the  railway  company. 

These  cases,  except  the  last,  which  presents  the  application  of  a  statnte 
against  discrimination,  are  obviously  based  on  the  refusal  of  the  railway  com- 
pany to  carry  express  matter  for  the  excluded  persons.  In  this  important 
particular  they  differ  from  the  casesprinted  at  the  head  of  this  note.  As 
plainly  pointed  out  by  Chief  Justice  waite,  the  question  in  those  cases  is  not 
*'  whether  they  (the  railway  companies)  shall  carry  express  freights  for  ex- 
press companies  as  they  carry  like  freights  for  Ihe  general  public.'*  There 
is  no  refusal  on  the  part  of  the  railway  companies  to  carry  express  freight; 
on  the  contrary  they  expressly  aver  their  willingness  to  carry  it  for  the  com- 
plaining express  companies  or  for  any  one  having  such  freight  to  ship. 

What,  then,  is  the  real  issue  in  the  principal  cases  ? 

In  order  that  the  answer  to  this  question  may  be  clearly  understood,  it  is 
desirable  briefly  to  consider  the  nature  of  the  express  business  as  compared 
with  other  rail77ay  business,  and  to  note  the  instrumentalities  which  may  be 
and  are  employed  to  transact  it. 

Nature  of  Express  Business. — ^There  may  be,  and  probably  is,  a  portion  of 
the  business  of  express  companies  which  is  not  transportation.  For  tsm- 
pie,  the  issuance  of  money-orders  is  not  transportation,  and,  although  it  is 
commonly  done  by  the  express  companies,  it  is  a  function  of  a  banking  cor- 
poration or  of  the  post-office,  rather  than  of  a  transportation  company.  But 
this  is  but  a  small  part  of  the  business  of  express  companies.  In  the  msin, 
their  business  embraces  the  transportation  of  property  and  persona.  The 
property  sent  by  express  is  usually  of  greater  value  than  ordinary  freight  is 
packed  in  smaller  parcels,  is  carried  in  charge  of  messengers,  on  trains  run- 
ning faster  than  ordinary  freight  trains,  and  delivered  wiUi  greater  prompu* 
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tude  than  is  usual  with  other  freights.    But  these  attributes  of  value,  speed, 
nfety,  and  promptitude  do  not  make  the  express  business  anything  else  than 
transportation — transportation  of  persons  and  property.     It  is  the  same 
business  as  that  performed  by  railway  companies  in  respect  to  ordinary 
freight,  from  which  it  differs  only  in  degrees  of  value,  size  of  packages, 
speed  of  carria^,  safety,  and  promptitude  of  delivery.     And  inasmuch  as 
the  express  business  is  not  essentially  different  from  ordinary  railway  busi- 
ness of  transportation,  it  follows  that  it  is  a  function  of  railway  companies 
to  do  an  express  business  over  their  lines.    Indeed,  the  express  business  is 
more  than  a  function  of  a  railway  company;  it  is  a  duty  imposed  upon  the 
company  by  its  charter  and  by  the  law  which  require  it  to  carry  all  freight 
offered  as  safely  and  speedily  as  the  needs  of  the  public,  considered  in  con- 
nection with  the  means  of  the  railway  company,  make  reasonable.    Nor  are 
railway  companies  under  obligation  to  aomit  competitors  on  their  lines. 
Their  charter  gives  to  them  exclusively  the  privilege  of  carrying  for  a  reason- 
able compensation  freight  of  all  kinds,  including  that  called  **  express**  over 
their  lines,  and  no  other  company  has  a  right  to  share  this  privilege  with  them. 
Instrumentalities  by  which  a  Railway  Company  may  Transact  its  Transpor- 
tation BusinesSf  Including  that  of  the  Express  Branch  or  Department. — ^There 
are  many  instrumentalities  through  or  by  which  a  railway  company  may  do 
the  business  of  transportation  over  the  road  it  has  built  and  upon  which  it 
has  the  exclusive  right  by  its  charter  to  do  business.     It  may  equip  and  man 
the  road  with  its  own  cars,  locomotives,  shops,  depots  and  stations,  and  trans- 
act all  transportation  business  itself  by  its  own  employees,  or  it  may  lease 
the  entire  road  to  some  other  company  which  will  equip  and  operate  it,  jolj- 
iog  a  rental  for  the  use  of  the  property.     It  may  prefer,  instead  of  leasing 
the  entire  road,  to  do  the  most  of  the  transportation  business  itself,  and  sub- 
let to  other  companies  or  persons  small  portions  of  the  business  which  it  is 
not  ready,  for  lack  of  suitable  equipment  or  means,  to  do  for  itself.    Many 
examples  of  such  a  subletting  of  railway  business  readily  suggest  themselves. 
A  company  has  not  an  equipment  of  dining-cars,  and  it  may  not  be  able 
profitably  to  open  and  maintain  its  own  eating-houses,  under  which  circum- 
stances it  rents  them  to  suitable  persons  along  the  line.    It  may  not  have  a 
sufficient  equipment  of  locomotives  or  cafs,  and  it  makes  an  arrangement 
with  a  ''  fast  freight  line,"  sleeping-car  company,  or  with  a  rolling-stock  or 
equipment  company,  or  even  with  another  railway  company,  to  furnish  and 
perhaps  to  manage  the  cars  or  engines  furnished.    The  sleeping-car  com- 
panies operating  cars  on  railways  are  striking  examples  of  independent  con- 
tractors doing  a  business  which  is  legitimately  and  properly  a  part  of  the 
transportation  business  of  the  company  owning  the  road.     In  all  these  exam- 
ples there  is  a  delegation  by  the  railway  company  of  a  portion  of  its  business 
to  an  independent  contractor. 

This  is  precisely  what  is  done  when  the  express  business  of  a  railway  com- 
pany is  turned  over  to  an  express  company.  And  there  may  be  good  reasons 
for  a  delegation  of  the  express  business  to  an  independent  contractor,  espe- 
cially in  the  case  of  companies  operating  new  railways,  whose  force  of  em- 
ployees may  be  neither  large  enough  nor  sufficiently  well  organized  and 
trained  to  take  care  of  the  express  business  with  due  regard  to  safety  and 
dispatch.  In  such  cases  the  subletting  of  the  express  business  to  a  com- 
pany that  is  already  well  equipped  and  prepared  to  handle  express  business 
13  probably  conducive  both  to  economy  and  efficiency  in  the  service. 

But  when  a  railway  company  has  built  up  a  larffe  traffic,  when  it  has 
ample  means  at  its  disposal  and  has  an  educated,  well  trained  force  of  em- 
ployees competent  to  do  the  business  which  it  has  delegated  to  other  subsid- 
iary corporations,  it  may  wish  to  assume  charge  of  that  business  itself.  If 
so,  it  concludes  to  discharge  the  express  or  other  company  which  has  done 
its  express  or  other  business  theretofore.    It  notifies  the  express  or  other 
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comptny  of  this  conclunon  and  excludes  it  from  the  road.  Or  perhaps 
anotner  company  offers  to  do  the  delegated  business  for  the  railway  com- 
pany upon  more  f aTorable  terms  than  those  given  by  the  company  first  em- 
ployed. Tliis  offer  being  accepted,  the  first  company  is  excluded  from 
the  business,  which  is  then  turned  over  to  the  company  newly  entering  the 
service  of  the  railway  company. 

The  true  status  of  sleeping-car,  express,  and  other  companies  doing  rail- 
way business  upon  the  lines  of  other  companies,  bein^  that  of  an  independent 
contractor  with  the  railway  company,  the  real  issue  in  the  principal  caaes  is 
this: 

Whether  or  not  the  railway  companies  could  dismiss  their  indepesdent 
contractors,  the  express  companies,  upon  the  expiration  of  their  contract, 
and  either  perform  the  express  services  themselves  or  employ  some  expras 

*  company  other  than  complainants  to  do  this  service. 

Stated  thus  baldly,  there  can  be  no  argument  about  what  the  decisi<m  of 
this  issue  must  be.  A  railway  company,  like  any  other  employer,  has  the 
right  to  dismiss  any  of  its  employees,  whether  they  be  independent  con- 
tractors working  for  the  company,  or  its  ordinary  servants,  and  whether 
they  be  companies  or  individuals.  They  may  all  be  dismissed  upon  the 
expiration  of  their  contract  with  the  company,  which  may  or  may  not,  as  it 
pleases,  employ  other  persons  or  companies  to  serve  in  place  of  those  dis- 
missed. An  express  company  stands  in  no  better  position  than  any  other 
\  lessee,  delegate,  servant,  or  a^ent  of  the  railway  company.  All  are  liable 
to  be  refused  a  renewal  of  their  contracts  upon  their  expiration. 

The  difficulty  experienced  in  reaching  this  conclusion,  in  reference  to  ex- 
press companies,  arises  from  an  incorrect  or  confused  idea  of  the  relation 
between  express  companies  and  railway  companies.    Because  railway  com- 

ganies  are  common  carriers  the  idea  prevails  that  when  an  express  company 
rings  goods  to  be  carried  over  a  railway  whose  express  business  it  is  doing, 
ithe  express  company  is  the  shipper  and  the  railway  company  is  the  common 
carrier  as  to  the  express  company,  and  the  principle  is  invoked  that  a  com- 
mon carrier  must  furnish  reasonable  facilities  to  all,  and  furnish  them  with- 
out any  unjust  discrimination. 

This  view  is  by  no  means  correct.  The  legal  relation  between  railway 
companies  and  companies  doing  their  express  business  is  aualogons  to  that 

•  of  principal  and  asent,  or  master  and  servant.  The  railway  company  is  the 
master  or  principal,  and  there  is  no  rule  of  law  which  obligates  a  master  or 
principal  to  employ  any  one.  He  may  perform  the  service  himself  if  he 
pleases.  Nor  is  there  any  law  which  prohibits  him  from  discriminating, 
among  persons  or  companies,  as  to  whom  or  which  he  will  employ.  And  it 
is  a  grave  error  to  apply  to  the  relation  of  employer  and  employed  the  rules 

i  of  law  applicable  to  tne  case  of  shipper  and  common  carrier. 

When  an  express  company  demanas  to  be  employed  by  a  railway  company 
to  do  its  express  business  for  it,  and  goes  into  court  to  enforce  the  demand, 
many  analogous  cases  suggest  themselves.  Suppose  a  city  is  under  obliga- 
tion to  furnish  its  inhabitants  with  water,  just  as  a  railway  company  must 
furnish  the  inhabitants  of  its  territory  with  transportation.  Suppose  that 
while  furnishing  water  to  the  city  at  large,  the  municipal  authorities  con- 
tract with  a  water  company  that  it  shall  for  a  year  furnish  the  people  with 
such  water  as  may  be  needed  to  run  elevators,  or  to  supply  the  boilers  in  a 
certain  manufacturing  district.  At  the  end  of  the  year  can  the  water  com- 
pany compel  the  city  to  renew  its  contract?  Can  the  water  company  say  to 
the  city,  ^*  Your  charter  obligates  you  to  furnish  water  to  all  without  any  an- 
just  discrimination,  therefore  you  must  'employ  all  water  companies  in- 
discriminately'*? Can  a  gas  company  compel  a  municipality  to  employ  it 
to  furnish  gas  for  city  purposes  ?  Plainly  not.  It  is  true,  discrimination  is 
prohibited  by  law,  but  the  law  applies  to  the  persons,  the  public,  for  whom 


FA0ILITI28 — EXPRESS  COMPANIES.  676 

witar,  m,  or  tranqKirtation  aervioes  are  rendered,  an4  not  to  the  instru-  \ 
jneote,  be  thej  pereoiif  or  corporations  through  or  by  which  the  service  is 
performed. 

Nor  iB  there  anj  lack  of  authorities  bearing  upon  the  rights  of  express 
oompanies  to  do  an  express  business  upon  the  railroads. 

hi  Sargent  e.  Boston,  etc.,  R  R.  Co.,  115  Mass.  416,  the  plaintiff,  an  ex- 
preMBan,  sued  the  railroad  for  damages  for  excluding  him  from  a  road  that  he 
had  formerly  occupied  and  operated  under  a  contract  which  the  road  had 
terminated.  He  sought  damages  for  the  loss  of  good- will  and  the  loss  of  an 
extensive  business.  Me  tendered,. as  he  claimed,  a  reasonable  compensation 
to  the  railroad,  and  being  refused,  brought  this  action ;  but  the  right  of  ac-  ^ 
tion  was  denied  by  the  court. 

Id  Cambloss  e.  Phila.,  etc.,  R.  R.  Co.,  4  Brewster,  663,  the  Adams  Express  ~ 
Co.  was  seeking  certain  privileges  of  car  room,  etc.  The  railroad  had 
notified  them  that  they  would  be  treated  as  any  other  shipper;  that  their 
C(mtnct  with  them  theretofore  existing  would  cease  at  a  certain  time;  and 
that  the  road  intended  carrying  its  own  express.  The  express  company  ^ 
Bought  an  injunction  from  the  United  States  Circuit  Court  in  Pennsylvania. 
Held  that  this  was  not  a  case  for  injunction. 

In  Jencke  e.  Coleman,  2  Sunmer,  224,  where  the  plaintiff,  a  passenger  upon  ^ 
defendant's  boat,  was  engaged  in  soliciting  passengers  for  a  line  of  stages,  rival 
to  the  business  interests  of  defendants,  Story,  J.,  said: 

**  The  owners  of  steamboats  are  not  bound  to  admit  passengers  on  board 
whose  object  it  is  to  interfere  with  the  interests  or  patronage  of  the  pro- 
prietors, so  as  to  make  the  business  less  lucrative  to  them.  ...  It  has 
also  been  said  that  the  steamboat  proprietors  are  bound  to  carry  passen- 
gers only  between  Providence  and  New  York,  and  not  to  transport  them 
to  Boston.  Be  it  so,  that  they  are  not  absolutely  bound;  yet  they  have 
a  right  to  make  a  contract  for  this  latter  purpose  if  they  choose,  and  espe- 
cially if  it  will  facilitate  the  transportation  of  passengers  and  increase  the 
patrona^  of  their  steamboats.  I  do  not  say  that  they  have  a  right  to  act 
oppressively  in  such  cases,  but  certainly  they  may,  in  good  faith,  make  such 
contracts  to  promote  their  own  as  well  as  the  public  interest." 

And,  being  requested  by  Mr.  Webster,  he  refused  to  charge  that  the 
Joiy  moat  be  satisfied  the  contract  with  the  stage  company  was  to  the  in- 
terests of  the  proprietors  of  the  steamboat  company  and  the  public,  and 
said  it  waa  sufficient  if  the  proprietors  made  it,  oelieving  it  for  their  own 
iotereet  and  that  of  the  public. 

This  question  was  directly  presented  in  the  case  of  the  R  D.  Martin,  11  ** 
Blatchfordy  288,   and  an  elaborate  opinion  given  by  the  late  Mr.  Justice 
Hunt.     The  action  was  also  for  ejecting  a  passenger  who  was  prosecuting  a 
busineae  which  was  deemed  by  the  carrier  hostile  to  its  interests.    The 
learned  Justice  says: 

**  They,  the  defendants  (the  Steamboat  Co.),  were  bound  also  to  carry  all 
frei^t  presented  to  them  in  a  reasonable  time  before  their  hours  of  starting. 
The  capacity  of  their  accommodation  was  the  only  limit  to  their  obligation. 
A  public  conveyance  of  this  character  is  not,  however,  intended  as  a  place  for 
the  transaction  of  the  business  of  the  passenger.     The  suitable  carriaffe  of 
persons  and  property  is  the  only  duty  of  the  common  carrier.    A  steamooat 
company  or  a  railroad  company  is  not  bound  to  furnish  travelling  conven- 
iences for  those  who  wish  to  engage  on  their  vehicles  in  the  business  of  sell- 
ing books,   papers,  or  articles  of  food,  or  in  the  business  of  receiving  or 
distriboting'  parcels  or  baffgage,  nor  to  permit  the  transaction  of  this  business 
in  their  Tehicles  when  it  interferes  with  their  own  interests.    If  a  profit  may 
arise  from  such  business,  the  benefit  of  it  belongs  to  the  company,  and  they 
are  entitled  to  the  exclusive  use  of  their  vehicles  for  such  purposes.    This 
to  be  clear  both  upon  principle  and  authority;^'  quoting  Story  on 
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Bailments,  Sec.  591a;  Jenks  «.  Coleman,  2  Sumner,  221;  Bargesi  t. 
Clemento,  4  Maule  and  Sel.  806;  Fell  «.  Knight,  8  Mees.  and  W.  269; 
Commonwealth  v.  Power,  1  Am.  R.  R.  Cas.  389. 

**  These  cases  show,'*  says  the  Judge,  *' that  the  principle  thus  laid  down 
is  true  as  a  general  rule.  The  case  of  The  N.  J.  Steam  Nayigation  Co. 
«.  Merchants'  Bank,  6  Howard,  844,  shows  that  it  is  especially  applicable  to 
those  seeking  to  do  an  express  business  on  such  conveyances.  It  is  there 
held,  in  substance,  that  the  carrier  is  liable  to  the  owner  for  all  the  goods 
shipped  on  a  public  conveyance  by  an  express  company  without  regvd  to 
any  contract  to  the  contrary  between  the. carrier  and  the  express  compaoy; 
although  the  carrier  mtfy  have  no  custody  or  control  of  the  goods,  be  is  litble 
to  the  owner  in  case  of  loss  if  he  allows  them  to  be  brought  on  board.  It  ii 
the  simplest  justice  that  he  should  be  permitted  to  protect  himself  by  pt«- ' 
venting  their  being  brought  on  board  by  those  having  charge  of  them.  This 
rule  would  not,  exclude  the  transmission  as  freight  of  any  goods  or  property 
which  the  owners  or  agents  should  choose  to  place  under  the  care  and  control 
of  the  carrier. 

*' A  carrier,  like  all  others,  may  be  so  favored  when  be  chooaes.  Bights, 
not  favors,  are  the  subject  of  demand  by  all  parties  indiscriminately.  The 
incidental  benefit  arising  from  the  transaction  of  such  business  as  may  be 
done  on  board  of  a  boat  or  on  a  car  belongs  to  the  carrier,  and  he  can  allow 
the  privilege  to  one  and  exclude  it  from  another  at  his  pleasure. 

'^  A  steamboat  company  or  a  railroad  company  may  well  allow  an  indi- 
vidual to  open  a  restaurant  or  a  bar  on  their  conveyance,  or  to  do  tbeboiineps 
of  boot-blacking  or  of  peddling  of  books  and  papers.     This  individoal  is 
under  their  control,  subject  to  their  regulation,  and  the  business  interferes 
in  no  respect  with  the  prderly  management  of  the  vehicle.    Bat  if  every  one 
that  sees  fit  can  enter  upon  the  performance  of  these  duties,  the  control  of 
the  vehicle  and  its  good  management  would  soon  be  at  an  end.     The  cars  or 
the  boats  are  those  of  the  common  carrier,  and,  I  think,  exclusively  his,  for 
this  purpose.    The  sale  or  leasing  of  these  rights  to  individuals  and  the  ex* 
elusion  of  others,  therefore,  come  under  the  head  of  reasonable  legulations 
which  the  Courts  are  bound  to  enforce.    The  right  of  transportation  whicli 
belongs  to  all  who  desire  it  does  not  carry  with  it  a  right  of  traffic  or  of  busi- 
ness.*^   This  rule  is  applicable  as  well  to  railroads  as  steamboats,  else  the 
railroad  traffic  would  oe  at  the  mercy  of  transportation  companies  and 
individuals. 

In  the  case  of  Barney  «.  Oyster  Bay  Co., 67  N.T.  801,  s.c.,28  Am.  Rep.  115,ihe 
plaintiff,  an  expressman,  sought  passage  upon  defendant's  boat  for  the  purpose 
of  taking,  while  on  board,  orders  from  paseengers  for  the  delivery  of  their  tMig- 
^age.  Plaintiff,  after  being  ordered  to  desist,  was  ejected.  The  Court  held  tlut 
it  was  the  general  duty  of  common  carriers  to  carry  all  persons  who  presented 
themselves  as  passengers,  provided  there  is  room  in  the  conveyance  and  the 
usual  fare  is  paid.  The  Court  says:  **The  carrier,  however,  may  make 
reasonable  rules  and  regulations  for  the  conduct  of  his  business,  and  when 
they  are  made  known  passengers  are  bound  to  observe  them.  He  may  carry 
on  in  connection  with  nis  business  of  carrier  any  other  business,  and  may  use 
his  property  in  any  way  he  may  choose  to  promote  his  interests  not  inconsist- 
ent with  the  duties  he  owes  to  passengers.  The  vessel  or  vehicle  whidi  he 
uses  is  his  own,  and,  except  as  to  the  extent  to  which  he  has  deToted  it  to  the 
public  use  by  the  business  in  which  he  is  engaged,  he  may  manage  and  con- 
trol for  his  own  profit  and  advantage,  to  the  exclusion  of  all  other  persons. 

'*  For  instance,  the  sale  of  books,  papers,  or  refreshments  are  common  inci- 
dents to  the  business  of  a  common  carrier  by  certain  modes  of  conveyance, 
and  the  carrier  may  avail  himself  of  the  opportunity  which  his  bosinefls  gives 
him  to  supply  the  special  wants  of  travellers  in  these  and  other  respects,  and 
appropriate  to  himself  the  profits  of  the  business,  and  exclude  third  penons 
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from  entering  the  car  or  Tessel  to  carry  on  the  same  business  in  opposition 
to  him.    He  may  grant  or  refuse  the  privilege  at  his  option.    .     .     . 

"  So  also  a  carrier  may  establish  for  the  convenience  of  passengers  and  for 
his  own  profit,  on  his  car  or  vessel,  an  agency  for  the  delivery  of  baggage  of 
pssseDgera,  and  exclude  all  other  persons  from  entering  to  solicit  or  receive 
ordeiB  from  passengers  in  competition  with  the  agency  established  by  him. 
**  This  Is  m  no  sense  a  monopoly.  It  is  simply  saving  to  the  carrier  a 
legitimate  advantage  which  his  position  and  business  give  him." 

Usage  to  Furnish  Express  Facilities  to  Express  Companies. — Usage  and 
indeed  the  common  law  undoubtedly  requires  a  railroad  company  to  carry 
express  matter  for  any  one  who  offers  it  for  shipment.    It  must  furnish  some  ^ 
facilities  for  doing  an  express  business  over  its  road,  either  by  its  own  em- 
ployees or  by  the  Instrumentality  of  some  independent  contractor  hired  by  it 
to  teke  care  of  its  express  business.     But  there  is  no  us^ge  which  compels  a 
company  to  re-employ  an  independent  contractor  whose  contract,  having 
been  performed,  has  expired.    Suppose  an  employee,  say  a  baggage-man,  has 
been  employed  yearly  for  say  forty  year^,  does  he,  by  having  had  his  contract 
of  service  renewed  from  year  to  year,  acquire  a  sort  of  prescriptive  right  to 
be  re-employed  the  forty-first  year  f   Has  the  company  established  a  usage 
agunst  itself  which  will  avail  him  ?   No  such  doctrine  has  ever  come  under 
the  writer's  observation — and  it  is  difficult  to  see  that  a  company  employed 
from  year  to  year  to  do  the  express  business  of  a  railroad  company  stands  in 
a  better  position  than  the  employee.    If  the  latter  cannot  claim  a  right  by 
iL^ge  or  custom  to  be  re-employed  every  year,  the  former  cannot. 

In  conclusion,  it  may  well  be  pointed  out  that  the  principal  casei  are 

not  common-carrier  cases.    The  questions  arising  in  them  are  not  whether 

nilroad  companies  can  be  compelled  to  carry  express  matter,  for  that  they 

were  willing  to  carry,  but  whether  they  can  be  compelled  to  employ  partic-  * 

ular  express  companies  which,  acting  as  independent  contractors,  were  will- 

zog  to  do  for  the  railroad  companies  the  express  portion  of  their  railroad 

busineas.     The  controversy  was  between  employers  and  employed — the  latter 

seeking  to  compel  the  former  to  retain  them  in  service,  after  the  contract  of 

service  had  been  terminated,  and  after  the  employers  were  able  to  jnake 

better  arrangements  for  doing  the  service.    Considered  with  reference  to  a 

coatrorermy  of  this  kind,  the  decision  in  the  principal  case  is  undoubtedly 


Stone  et  al. 

V. 

Fabiiebb'  Loan  and  Tbubt  Oo. 

(116  United  States,  807.) 

The  rigrbt  of  a  State  to  reasonably  limit  the  amount  of  charges  by  a  rail- 
road company  for  the  transportation  of  persons  and  property  within  its  jur- 
ffdiction^  csumot  be  grantea  away  by  its  legislature  unless  by  words  of  posi- 
tive grant,  or  "words  equivalent  in  law. 

A  statute  'vrbich  grants  to  a  railroad  company  the  riffht  *'from  time  to 
time  to  fix,  regpilate  and  receive  the  tolls  and  charges  by  them  to  be  received 
for  tranaportation,"  does  not  deprive  the  State  of  its  power,  within  the 
lijnita  of  ita  ^peneral  authority,  as  controlled  by  the  Constitution  of  the  Uni- 

38  A.  A  K  R-  Oas.--^ 
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ted  States,  to  act  upon  the  reaaonableneBS  of  the  tolls  and  diarges  so  fixed 
and  regulated. 

An  act  of  incorporation,  which  confers  upon  the  directors  of  a  raihtMbd 
company  the  power  to  make  by-laws,  rules  and  regulations  touching  the  dis- 
position and  management  of  the  company's  prop^^  and  all  matters  apper- 
taining to  its  concerns,  confers  no  riffnt  which  is  violated  by  the  creation  of 
a  State  Railroad  Commission,  charged  with  the  general  duty  of  prerentiDg 
the  exaction  of  unreasonable  or  discriminating  rates  upon  transportation 
done  within  the  limits  of  the  State,  and  with  the  enforcement  of  reasonable 
police  regulations  for  the  comfort,  convenience  and  safety  of  traveUers  and 
persons  doing  business  with  the  company  within  the  State. 

A  railroad  forming  a  continuous  line  in  two  or  more  States,  and  owned 
and  managed  by  a  corporation  whose  corporate  powers  are  derived  from  the 
legislature  of  each  State  in  which  the  road  is  situated,  is,  as  to  the  domestic 
traffic  in  each  State,  a  corporation  of  that  State,  subject  to  State  laws  not 
in  conflict  with  the  Constitution  of  the  United  States. 

This  court  agrees  with  the  Supreme  Court  of  Mississippi,  that  a  statute  cre- 
ating a  commission,  and  charging  it  with  the  duty  of  supervising  railroads, 
is  not  in  conflict  with  the  Constitution  of  that  State. 

The  provisions  of  the  statute  of  Mississippi  of  March  11,  1884,  creatisg  & 
railroaa  commission,  are  not  so  inconsistent  and  uncertain  as  to  necessarily 
render  the  entire  act  void  on  its  face. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

John  W.  G.  Watson  for  appellants. 

K  Z.  Iltts8eUj  P.  Hamilton^  and  John  A.  Campbell  for  appel- 
lees. 

WAriE,  C.  J. — ^This  ie  a  suit  brought  by  the  Farmers'  Loan  & 
Trust  Co.,  a  New  York  corporation,  to  enjoin  the  railroad  oommifi- 
sion  of  Mississippi  from  enforcing  against  the  Mobile  &  Ohio  R. 
Facts.  R.   Co.   the  provisions  of  the  statute  of  Missifisippi 

passed  March  11,  1884,  entitled  ^'An  act  to  provide  for  ther^ula- 
tion  of  freight  and  passenger  rates  on  railroads  in  this  State,  and 
to  create  a  commission  to  supervise  the  same,  and  for  other  pur- 
poses."    That  act  is  as  follows : 

'^  Section  1.  Be  it  enacted  by  the  legislature  of  the  State  of 
Mississippi,  that  the  track  of  every  railroad  in  this  State  is  a  pub- 
lic highway,  over  which  all  persons  have  equal  rights  of  trans- 
portation tor  passengers  and  freights  on  the  payment  of  jast  com- 
pensation to  tlie  owner  of  the  railroad  for  such  transportation : 
and  any  person  or  corporation  engaged  in  transporting  pafiBengeis 
or  freights  over  any  railroad  in  this  State,  who  shall  exact,  receive. 
or  demand  more  than  the  rate  specified  in  any  bill  of  lading  iGBned 
by  such  person  or  corporation,  or  who,  for  his  or  its  advantage,  or 
for  the  advantage  of  any  connecting  line,  or  for  any  person  or  lo- 
cality, shall  make  any  discrimination,  in  transportation,  against  anv 
individual,  locality,  or  corporation,  shall  be  guilty  of  extortion."  * 

Sections  2  and  3  relate.to  the  punishment  of  those  so  gniltj,  and 
their  liability  in  double  damages  to  parties  injured.     Sections  4 


RAILWAY  RATBS — REGULATION— COMMISSION.  679 

and  5  provide  for  the  appointment  of  three  commissioner,  to  be 
known  as  the  "  Kailroad  Commission  of  the  State  of  Mississippi," 
prescribe  their  qualifications  and  tennre  of  oiBce,  fix  their  salaries, 
and  subject  them  to  penalties  and  punishment  for  violation  of  duty. 
Section  6  is  as  follows ; 

"  Sec.  6.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  all 
persons  or  corporations  who  shall  own  or  operate  a  railroad  in  this 
State,  within  thirty  days  after  the  passage  of  this  act,  to  furnish 
the  commission  with  its  tariff  of  charges  for  transportation  of 
C7ery  kind  ;  and  it  shall  be  the  duty  of  said  commission  to  revise 
said  tariff  of  charges  so  furnished,  and  determine  whether  or  not, 
and  in  what  particular,  if  any,  said  charges  are  more  than  just 
compensation  for  the  services  to  be  rendered,  and  whether  or  not 
unjust  discrimination  is  made  in  such  tariff  of  charges  against  any 
person,  locality,  or  corporation ;  and  when  said  charges  are  cor- 
rected, as  approved  by  said  commission,  the  commission  shall  then 
append  a  certificate  of  its  approval  to  said  tariff  of  charges ;  but 
in  revising  or  establishing  any  and  every  tariff  of  charges  it  shall 
be  the  duty  of  said  commission  to  take  into  consideration  the 
character  and  nature  of  the  service  to  be  performed,  and  the  en- 
tire business  of  such  railroad,  together  with  its  earning  from  the 
passen^r  and  other  traffic,  and  snail  so  revise  such  tariffs  as  to  al- 
low a  rair  and  just  return  on  the  value  of  such  railroad,  its  appur- 
tenances and  equipments,  and  it  shall  be  the  duty  of  said  commis- 
sion to  exercise  a  watchful  and  careful  supervision  over  every  such 
tarifi  of  charges,  and  continue  such  tariff  of  charges  from  time 
to  time  as  justice  to  the  public  and  each  of  said  railroad  com- 
panies may  require,  and  to  increase  or  reduce  any  of  said  rates 
according  as  experience  and  business  operations  may  show  to  be 
just ;  and  said  commission  shall  accordingly  fix  tariffs  of  charges 
for  those  railroads  failing  to  furnish  tariffs  as  above  required. 
And  it  shall  be  the  duty  of  said  railroad  companies,  or  persons 

X rating  any  railroad  in  this  State,  to  post  at  each  of  its  depots 
rates,  schedules,  and  tariffs  for  the  transpoii;ation  of  passengers 
and  freights  made  or  appi-oved  by  said  i*ailroad  commission,  with 
said  certificate  of  approval,  within  ten  days  after  said  approval,  in 
some  conspicuous  place  at  such  depot ;  and  it  shall  be  unlawful  for 
anjr  each  person  or  corporation  to  make  any  rebate  or  reduction 
from   such  tariff  in  favor  of  any  person,  locality,  or  corporation 
which  shall  not  be  made  in  favor  of  all  other  persons,  localities,  or 
corporations  by  a  change  in  such  published  rates,  except  as  may  be 
allow^ed    by  the  commission  ;  and  when  any  change  is  contem- 
plated to  be  made  in  the  schedule  of  passenger  or  freight  rates  of 
anjr  railroad  by  the  commission,  said  commission  shall  give  the  per- 
son or    €?orporation  operating  or  mana^ng  said  railroad  notice  in 
writing  at  least  ten  days  be&re  such  change  of  the  time  and  place 
at  which  such  change  will  be  considered.''^ 
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Section  7  makes  it  unlawful  for  a  company  to  grant  redactions 
or  rebates  pi-ohibited  by  the  act,  and  fixes  a  penalty  for  so  doing. 
Section  8  allows  reduced  rates  for  certain  kinds  of  transportation. 
Sections  9  is  as  follows : 

^^  Sec.  9.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  said 
commission  to  hear  all  complaints  made  by  any  pei'son  against  any 
such  tariff  of  rates  so  approved,  on  the  ground  that  the  same  in 
any  respebt  is  for  more  than   just  compensation,  or  that  sncli 
charges,  or  any  of  them,  amount  to  or  operate  so  as  to  effect  anjnst 
discrimination.     Such  complaint  must  he  in  writing,  and  specify 
the  items  in  the  tariff  against  which  complaint  is  made.    And  il 
it  appears  to  the  commission  that  there  may  be  justice  in  the  com- 
plaint, or  that  the  matter  ought  to  be  investigated,  the  commiEsion 
shall  forthwith  furnish  to  the  person  or  corporation  operating  the 
railroad  a  copy  of  the  complaint,  together  with  notice,  which  sadd 
notice  shall  be  served  as  otner  legal  process  is  now  required  by  law 
to  be  served  on  railroad  companies,  that  at  a  time  and  place  stated 
in  the  notice  the  tariff,  as  to  said  items,  will  be  revised  by  the  com- 
mission ;  and  at  such  time  and  place  it  shall  be  the  duty  of  the 
commission  to  hear  the  parties  to  the  controversy  in  person  or  bj 
counsel,  or  both,  and  such  evidence  as  may  be  offered,  oral  or  in 
writing,  and  may  examine  witnesses  on  oath,  conforming  to  the 
mode  of  proceedings,  as  nearly  as  may  be  convenient,  to  that  re- 
quired of  arbitrators,  giving  such  time  and  latitude  to  each  side, 
and  regulating  the  opening  and  conclusion  of  any  argument,  as 
the  commission  may  consider  best  adapted  to  arrive  at  the  tmth; 
and  when  the  hearing  is  concluded,  the  commission  shall  give 
notice  of  any  diange  deemed  proper  by  them  to  be  made  to  the 
person  or  corporation  operating  tlie  railroad^;  provided,  in  no  iB- 
stance  shall  any  corporation,  railroad,  or  pereon  be  criminally  or 
civilly  liable  for  the  making  of  any  charge  or  discrimination  what- 
ever, if  the  same  is  not  in  violation  oi  the  tariff  of  charges  or 
rules  and  regulations  prescribed  by  the  commission." 

Sections  10  and  11  are  unimportant  in  this  case.  The  remainder 
of  the  statute  is  as  follows  : 

"  Sec.  12.  Be  it  further  enacted,  that  every  person  or  corpora- 
tion operating  a  railroad  in  this  State  shall  furnish  the  said  com- 
mission with  all  the  information  required  relative  to  the  manage- 
ment of  their  respective  lines,  and  particularly  with  copies  of  all 
leases,  contracts,  and  agreements  for  transporteition  with  express, 
sleeping-car,  or  other  companies  to  which  tney  are  parties. 

"  Sec.  13.  Be  it  further  enacted,  that  every  railroad  companv 
shall,  within  twenty-four  hours  after  the  occurrence  of  any  acci- 
dent to  a  train,  attended  with  serious  personal  injury  on  any  por- 
tion of  its  line  within  the  limits  of  this  State,  give  notice  of  the 
same  to  the  railroad  commissioners,  who,  upon  information  of  such 
accident,  may  repair  or  dispatch  one  or  more  of  their  number  to 
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the  8cene  of  said  accident,  and  inquire  into  the  facts  and  circnm- 
Btances  thereof,  which  shall  be  recorded  in  the  minutes  of  their 
proceedings,  and  embraced  in  their  annual  report. 

"  Sec.  14^  Be  it  further  enacted,  that  the  commission  shall  make 
annual  reports  to  the  governor  on  or  before  the  firet  day  of  January 
in  each  year,  for  transmission  to  the  legislature,  of  their  doings  for 
the  year  ending  on  the  thirtieth  day  of  September  next  preceding, 
oantaining  such  facts  as  will  disclose  the  actual  workings  of  the 
railway  system  in  this  State,  and  such  suggestions  as  to  the  general 
railroad  policy  of  the  State  as  may  seem  to  them  appropriate. 

^Sec.  15.  Be  it  further  enacted,  that  it  shall  be  the  duty  of 
every  railroad  company,  or  person  operating  a  railroad  in  this 
State,  to  make  quarterly  returns  of  the  business  of  said  railroad  to 
the  railroad  commission  of  Mississippi,  which  returns  shall  embrace 
ill  the  receipts  and  expenditures  of  said  railroad,  and  to  be  made 
according  to  forms  furnished  by  the  said  railroad  commissioners 
for  that  purpose. 

^'Sec.  16.  Be  it  further  enacted,  that  the  quarterly  returns 
herein  provided  shall  be  made  as  aforesaid  within  thirty  days  after 
the  end  of  each  quarter  to  which  they  relate,  and  any  railroad 
company,  or  persons  operating  any  railroad  in  this  State,  which 
shall  fail  or  refuse  to  make  the  quarterly  returns  as  provided  for 
in  this  act,  shall  forfeit  to  the  State  of  Mississippi  fifty  dollars  for 
ereiT  day  of  such  refusal  or  neglect. 

"  Sec  17.  Be  it  further  enacted,  that  the  said  quarterly  returns 
shall  be  sworn  to  by  one  or  more  officers  of  said  company,  or  of 
the  persons  operating  the  said  railroad,  who  has  knowleuge  of  their 
tmtn,  and  any  person  knowingly  swearing  falsely  to  any  statement 
in  any  of  said  quarterly  reports  shall  be  guilty  of  perjury. 

^  iSec.  18.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  the 
commissioners  to  inspect  the  depots  of  the  railroads  operated  in 
this  State,  and  see  that  at  least  one  comfortable  and  suitable  re- 
oeption-room  is  provided  at  each  depot  for  the  use  and  accommo- 
dation of  persons  desiring  and  awaiting  transportation  over  their 
line,  and  any  railroad  company  failing  or  refusing  to  provide  such 
rooai,  after  sixty  days'  notice  from  the  commissioners  to  provide 
the  same,  shall  be  liable  to  a  penalty  of  .not  less  than  fifty  dollars 
for  each  day  they  so  fail  or  refuse  to  provide  such  room,  and  said 
railroad  company  shall  keep  at  all  times  in  such  reception-rooms  a 
bnlletin   board,  which  shall  show  the  time  of  the  arrival  and  de- 
parture of  trains ;  and  when  any  passenger  train  or  other  train  for 
transporting  passengers  is  delayed,  notice  of  same  shall  be  made  on 
said  DuIIetin  board  for  the  information  of  passengers,  stating,  as 
nesurly  as  can  be  ascertained,  the  extent  of  the  delay  and  probable 
time  of  arrival. 

^*  Sec  Id.  Be  it  further  enacted,  that  the  determination  of  every 
matter  of  said  commission  shall  be  in  writing,  and  proof  thereof 
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shall  be  made  by  a  copy  of  the  same,  duly  certified  to  by  tlie  clerk 
of  said  commission ;  and  whenever  any  matter  has  been  deter- 
mined by  said  commission  in  the  course  of  any  proceeding  before  it 
relating  to  the  regulation  or  supervision  of  any  railroad  in  this 
State,  and  coming  within  the  jurisdiction  of  such  commissioD, 
proof  of  the  fact  of  such  determination,  duly  certified  as  aforesud, 
shall  be  received  in  all  the  courts  of  this  State^  or  before  any 
officers  thereof,  in  all  civil  cases,  as  prima  facte  evidence  that 
such  determination  was  right  and  proper,  and  the  record  of  the 
proceedings  of  said  commission  shall  be  deemed  a  public  record^ 
and  shall  at  all  reasonable  times  be  subject  to  the  inspection  of  the 
public. 

^'  Sec.  20.  Be  it  further  enacted,  that  said  commission,  or  any 
one  of  said  commissioners,  may,  in  the  discharge  of  any  of  the 
duties  imposed  upon  them  by  this  act,  administer  oatbs,  take 
affidavits,  and  summon  and  examine  witnesses  under  oath,  in  all 
matters  coming  before  them  ;  and  if  any  persons  shall  testify  or 
make  any  false  affidavit  or  oath  before  said  commission,  or  before 
any  of  said  commissioners,  or  before  any  officers,  to  any  matter 
coming  before  said  commission,  he  shall  be  deemed  guilty  of  per- 

1*ury,  and,  upon  conviction  thereof,  shall  be  punished  accoi*ding  to 
aw. 

*  Sec  21.  Be  it  further  enacted,  that  all  summons  for  witnesses 
to  appear  before  said  commission,  or  before  any  one  or  more  of 
said  commissioners,  and  notice  to  persons  or  corporations,  shall  be 
issued  by  one  of  said  commissioners,  and  be  directed  to  any  sherifi, 
constable,  or  marshal,  of  any  city  or  town,  who  shall  execute  the 
same  in  his  bailiwick,  and  make  due  return  thereof,  as  directed 
therein,  under  the  penalties  prescribed  by  law  for  a  failure  to  ex- 
ecute and  return  the  process  of  any  court ;  and  if  any  person,  duly 
summoned  to  appear  and  testify  before  said  commission,  or  before 
any  one  or  more  of  said  commissionei'S,  shall  fail  or  refuse  to  ap- 
pear and  testify  without  a  lawful  excuse,  or  shall  refuse  to  answer 
any  proper  question  propounded  to  him  by  said  commission,  or 
any  of  said  commissioners,  or  if  any  person  shall  obstruct  said  com- 
mission, or  one  or  more  of  said  commissionei's,  in  the  discharge  of 
duty,  or  shall  conduct  hiinself  in  a  rude,  disrespectful,  or  disoraerly 
manner  before  said  commission,  or  any  of  them  deliberating  in  the 
discharge  of  duty,  such  person  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  fined  not  less  than 
fifty  nor  more  than  one  thousand  dollars. 

'^  Sec.  22.  Be  it  further  enacted,  that  witnesses  summoned  to 
appear  before  said  commission  shall  be  entitled  to  the  same  per 
diem  and  mileage  as  witnesses  attending  Circuit  Court:  and  wit- 
nesses summoned  by  said  commission  on  its  behalf  shall  be  paid 
out  of  the  State  treasury  on  warrants  to  be  drawn  by  the  auditor^ 
upon  the  certificate  of  the  commission,  showing  the  amount  and 


RAILWAY  BATBS — BEOULATION— OOHKI68ION.  683 

items  thereof,  to  which  Bnch  witnese  may  be  entitled ;  and  wit- 
nesses summoned  for  any  railroad  shall  be  paid  by  sach  railroad. 

^  Sec.  23.  Be  it  further  enacted,  that  if  any  railroad  company,  or 
person  or  corporation  operating  any  railroad  in  this  State,  shall 
violate  any  of  the  provisions  of  this  act,  or  the  tariff  or  charges,  as 
£ied  by  snch  commission,  such  company,  person,  or  corporation 
shall  be  liable  to  a  penalty  of  five  hundred  dollars  for  each  viola- 
tion not  otherwise  provided  for ;  and  such  penalty  may  be  recov- 
ered by  an  action  to  be  brought  in  the  name  of  the  State  of  Missis- 
sippi in  any  county  where  such  violation  may  occur,  or  injury  or 
wrong  be  done.    The    commission  shall    institute    such  action 
through  the  district  attorney  of  the  proper  district,  and  no  such 
suit  shall  be  dismissed  without  the  consent  of  the  court  and  of  said 
commission ;  and  if  any  district  attorney  shall  neglect  for  thirty 
dtijB  after  notice  to  bring  any  such  suit,  the  commission  may  direct 
some  attorney  at  law  to  bring  the  same,  and  his  fee  therefor  shall 
be  fixed  by  me  court,  and  shall  not  exceed  fifty  per  cent  of  the 
amount  collected ;  and  the  district  attorney  shall  not  interfere  in 
such  suit,  and  the  same  shall  not  be  dismissed  without  consent  as 
aforesaid ;  provided,  that  in  all  trials  of  cases  brought,  for  a  viola- 
tion of  any  tariff  of  charges  as  fixed  by  the  commission,  it  may  be 
shown  in  defence  that  such  tariff  so  fixed  was  unjust. 

^'  Sec  24.  Be  it  further  enacted,  that  the  remedies  hereby  given 
shall  be  regarded  as  cumulative  to  the  remedies  now  given  by  law 
against  rai&oad  corporations,  and  this  act  shall  not  be  construed  as 
repealing  any  statute  giving  such  remedies. 

^'  Sec  25.  Be  it  further  enacted,  that  the  provisions  of  this  act 
shall  apply  to  and  include  all  persons,  firms,  and  companies,  and  to 
all  associations  of  persons,  whether  incorporated  or  otherwise,  that 
shall  operate  a  railroad  in  this  State  (street  railways  excepted). 

'^  Sec  26.  Be  it  further  enacted,  that  hereafter  the  election  of 
railroad  commissioners  shall  be  at  such  time,  in  such  manner,  and 
for  such  term  as  may  be  determined  by  the  legislature. 

"  Sec  27.  Be  it  further  enacted,  that  the  schedules  adopted  by 
the  commission  for  charges  for  transportation  of  persons  and 
freight  shall  not  be  enforced  against  any  railroad  in  tnis  State  be- 
fore the  first  day  of  May,  a.d.  1884. 

^'  Sec  28.  Be  it  further  enacted,  that  this  act  shall  take  effect 
and  be  in  forcQj&x)m  and  after  its  passage." 

On  the  fifteflfch  of  March,  1884,  the  following  supplemental 
act  was  passed :  '^  Sec.  1.  Be  it  enacted  by  the  Legislature  of  the 
State  of  Mississippi,  that  the  act  entitled  ^An  act  to  proyide  for 
the  r^nlation  of  freight  and  passenger  rates  on  railroads  in  this 
State,  and  to  create  a  commission  to  supervise  the  same,  and  for 
other  purposes,'  approved  March  11,  1884,  shall  not  be  so  con- 
Btmed  as  to  authorize  said  commissioners  to  require  bulletin  boards 
to  denote  the  delay  of  trains  noted  thereon,  or  to  require  the  erec- 
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tion  of  statioD-houses,  in  any  case  where  in  their  jndc;ment  the 
public  travel  does  not  make  it  necessary ;  nor  shall  said  act  be  8o 
construed  as  to  reqaire  said  commission  to  investigate  or  call  npoD 
any  railroad  company  for  rates  of  charges  in  transportation  or 
travel  from  any  point  outside  of  this  State  to  points  outside  of 
tills  StatCy  or  in  any  way  interfere  with  such  rates  of  charges." 

On  the  third  oi  February,  1848,  the  Legislature  of  Alabama 
passed  an  act  to  incorporate  the  Mobile  &  Ohio  Bailroad  Com- 
pany, with  power  ^^  to  locate,  construct,  and  finally  complete  a 
single,  double,  or  treble  railroad  or  way  from  some  suitable 
point  in  the  city  of  Mobile,  in  a  westerly  or  northwesterly  direc- 
tion, to  the  west  line  of  this  State,  towards  the  mouth  of  the  Ohio 
river,  in  such  route  as  shall  be  deemed  most  expedient ;  and  to 
transport,  take,  and  caiTy  property  and  persons  upon  said  railroad 
or  way  by  the  power  and  force  of  steam,  of  animals,  or  of  any 
other  mechanical  or  other  power,  or  any  combination  of  them, 
which  said  company  may  choose  to  apply ;"  and  ^^  with  penuissiou 
to  make  any  lawful  contract  with  any  other  railroad  corporation 
in  relation  to  the  business  of  said  company,  and  also  to  make  joint 
stock  with  any  other  railroad  corporation."  The  immediate  gov- 
ernment and  direction  of  the  affairs  of  the  company  was  v^ted 
in  a  board  of  dii-ectors,  to  be  chosen  by  the  stockholders,  and  by 
section  7  it  was  provided  ^'  that  the  directors  shall  have  full  power 
to  make  and  prescribe  such  by-laws,  rules,  and  regulations  as  they 
shall  deem  needful  and  proper,  touching  the  disposition  and  man- 
agement of  the  stock,  property,  estate,  and  effects  of  said  com- 
pany, not  contrary  to  this  charter  or  the  laws  of  this  State  or  of 
the  United  States;  the  transfer  of  shares,  the  duties  and  conduct 
of  their  officers  and  servants,  touching  the  election  of  and  meeting 
of  the  directors ;  and  all  mattera  whatsoever  which  may  appertain 
to  the  concerns  of  said  company." 

Section  12  is  as  follows :  '^  Sec.  12.  And  be  it  further  enacted, 
that  it  shall  be  lawful  for  the  company  hereby  incorporated,  from 
time  to  time,  to  fix,  regulate,  and  receive  the  toll  and  charges  by 
them  to  be  received  for  transportation  of  persons  or  property  on 
their  railroad  or  way  aforesaid,  hereby  authorised  to  be  oon- 
stmcted,  erected,  built,  or  used,  or  upon  any  part  thereof.*' 

On  the  seventeenth  of  February,  1848,  the  Legislature  of  Mis- 
sissippi passed  ''An  act  to  incorporate  the  Mobile  &  Ohio  Railroad 
Company."  This  act,  after  reciting  the  incorporanon  of  the  com- 
pany in  Alabama,  and  setting  out  mat  act  of  incorporation  in  fnll, 
''  the  same  as  printed  in  Alabama,"  and  also  reciting  that  Missis- 
sippi was  ''  desirous  to  aid  in  accomplishing  the  object  of  the  said 
act,"  proceeded  as  follows:  "Section  1.  Be  it  enacted  by  the 
Legislature  of  the  State  of  Mississippi,  that  the  railroad  described 
in  the  above  recited  ftct  be  extended,  in  the  State  of  Mississippi, 
from  the  Alabama  line  to  tbe  State  of  Tennessee,  in  such  directioD 
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and  on  snch  a  route  as  shall  be  deemed  most  expedient^  and  that 
38  to  said  extension  there  is  granted  to  the  said  Mobile  &  Ohio 
Railroad  Company,  when  organized,  the  same  rights,  powers,  and 
privileges  as  are  granted  to  it  within  the  State  of  Alabama  bj  the 
said  act,  subject,  however,  to  the  same  and  similar  conditions,  re- 
strictions, modifications,  and  provisions  as  are  in  said  act,  above 
recited,  contained  and  set  forth,  excepting  the  provision  contained 
in  section  15  of  said  act ;  and  the  said  act  is  hereby  concurred  in 
and  adopted  within  the  State  of  Mississippi  in  reference  to  the 
said  railroad  as  extended,  and  in  reference  to  the  said  Mobile  & 
Ohio  Bailroad  Company,  with  *the  exception  of  that  portion  con- 
tained in  section  15,  as  before  stated ;  provided,  that  in  case  of 
persons  absent  or  unknown,  whose  lands  may  be  condemned 
pnrsnaut  to  sections  7,  8,  and  9  of  said  recited  act,  the  placing  of 
the  amount  of  damages  assessed  to  the  credit  of  the  owner,  in  the 
'  hands  of  the  State  treasurer,  shall  be  taken  as  payment,  and  on 
SQch  owner  appearing  or  tendering  satisfactory  evidence  of  his 
claim  thereto,  such  damages  shall  be  paid  him  by  the  treasurer  on 
the  warrant  of  the  auditor  of  public  accounts." 

The  excepted  section  related  to  taxation,  and  as  to  this  a  differ- 
ent provision  was  made  in  Mississippi  from  that  in  the  Alabama 
charter.  Power  was  also  given  the  company  to  cross  the  tracks  of 
other  railroads  in  Mississippi,  and  some  slight  changes  were  made 
in  the  provision  for  depositing  the  amount  of  damages  assessed 
upon  the  condemnation  of  property  for  the  use  of  the  company. 
Otherwise  the  charters  of  the  company  in  these  two  States  were 
substantially  identical. 

On  the  same  day,  February  28, 1848,  the  Legislature  of  Ten- 
nessee passed  ''An  act  to  incorporate  the  Mobile  &  Ohio  Railroad 
Company  and  the  Tennessee  Central  Bailroad  Company."  This 
act  ^^n  AB  follows : 

''whereas,  it  appears    to  this  General  Assembly,   from   the 
memorial    of    Jonathan    Emanuel,    president,    and    George    N. 
Stewart,  Sidney  Smith,  Moses  Waring,  Charles  Le  Baron,  and  S. 
Griffith  Fisher,  directors,  of  the  Mobile  &  Ohio  Railroad  Associa- 
tion, that  a  company  has  been  organized  at  Mobile,  in  the  State  of 
Alabama,  for  the  purpose  of  constructing  a  railroad  from  Mobile 
to  the  Tennessee  river,  and  from  thence  to  a  suitable  point  near 
the  mouth  of  the  Ohio  river,  for  which  purpose  said  Board  of 
President  and  Directors  have  applied  to  this  General  Assembly 
for  the  passage  of  such  a  law  as  may  be  necessarv  to  authorize  the 
ooDstruction  of  said  road  through  the  State  oi  Tennessee ;  and 
^whereas,  it  is  deemed  a  matter  of  vital  importance  to  this  State 
that  a  direct  communication  by  railroad  to  tne  Gulf  of  Mexico  be 
established ;  therefore, 

^'  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Tennessee,  that  the  said  Jonathan  Emanuel,  president,  and  the 
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said  Geoi^  N.  Stewart,  Sidney  Smith,  MoBes  Waring,  Charles  Le 
Barou,  and  S.  Griffith  Fisher,  directors,  and  their  associates,  who 
shall  be  stockholders  of  said  company,  and  their  succeesors,  under 
the  name  and  style  of  'The  Mobile  &  Ohio  Railroad  GompaDT,- 
are  hereby  declared  to  be  a  body  corporate  and  politic  under  m 
laws  of  Tennessee,  with  succession  for  five  hnndred  years,  and  a 
common  seal,  with  capacity  to  have,  receive,  and  enjoy,  to  them  and 
their  successors,  property  and  estate  of  whatsoever  nature  and 
quality,  and  the  same  to  alien,  transfer,  and  dispose  of,  so  far  aa  niav 
be  necessary  to  carry  into  effect  the  main  object  of  this  charter,  whicji 
is  hereby  declared  to  be  the  construction,  use  and  maintenance  of 
a  railroad  from  Mobile,  in  the  State  of  Alabama,  to  some  point  on 
the  Mississippi  or  Ohio  river,  near  the  mouth  of  the  Ohio,  paaeii^ 
through  the  State  of  Tennessee." 

The  remainder  of  the  act  relates  to  the  powers  and  privileges  of 
the  company  in  Tennessee. 

On  the  twenty-sixth  of  February,  1848,  the  General  AssembW 
of  Kentucky  passed  an  act  '^  to  authorize  the  Mobile  &  Ohio  Bail- 
road  Company  to  extend  their  railroad  from  the  south  boundary 
line  of  the  State  of  Kentucky  to  the  Mississippi  or  Ohio  rivers, 
as  follows : 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
Comtnonwealth  of  Kentucky,  that  the  Mobile  &  Ohio  Railroad 
Company,  when  formed  unaer  the  act  of  the  General  Asaembly 
of  the  State  of  Alabama,  approved  February  8, 1848,  entitled  'An 
act  to  incorporate  the  Mobile  &  Ohio  Railroad  Company,'  shJl  be 
allowed  the  privilege  of  making  any  necessary  reoatinoismMe  and 
survey  for  the  purpose  of  ascertaining  the  most  eligible  route  for 
extending  the  Mobile  &  Ohio  Railroad  to  any  point  upon  the  lEis- 
sissippi  or  Ohio  rivera  in  this  State." 

'^  Sec.  2.  Be  it  further  enacted,  that  as  soon  as  said  route  and 

Eoint  shall  be  ascertained,  the  said  Mobile  &  Ohio  R.  R.  Go.  shali 
e  allowed  the  right  of  way  for  the  extension  and  construction  of 
their  said  railroad  from  the  Tennessee  line  to  the  Mississippi  or 
Ohio  rivers,  and  that  they  shall  be  entitled  to  all  the  privilegCE^ 
rights,  and  immunities,  and  subject  to  all  such  restrictions,  as  are 

f  ranted,  made,  and  prescribed  for  the  benefit,  goyemment,  and 
irection  of  said  Mobile  &  Ohio  R.  R.  Co.  within   the  State  of 
Alabama  by  the  act  above  described." 

On  the  twentieth  of  September,  1850,  Congress  passed  "  An  act 
granting  the  right  of  way  and  making  a  grant  of  land  to  the  States 
of  Illinois,  Mississippi,  and  Alabama,  in  aid  of  the  oonetruction  of 
a  railroad  from  Chicago  to  Mobile."  This  act  provided  "  diat  the 
said  railroad  and  branches  shall  be  and  remain  a  public  highway  for 
the  use  of  the  government  of  the  United  States,  free  from  toll  or 
other  charges,'^and  ^^  that  the  United  States  mail  shall  at  aU  times 
be  transported  on  the  said  railroad,  under  the  direction  of  the  post- 


RAILWAY   BATES— REGULATION — COMMISSION.  587 

office  department,  at  snchprioe  as  the  Congress  may  by  law  direct." 
These  lands  were  transferred  by  Alabama  and  Mifisifisippi  to  the 
Mobile  &  Ohio  R.  R.  Co.  in  1850  and  1851,  and  in  1859  Congress 
ratified  and  confirmed  the  grants  and  extended  the  time  for  bnild- 
ing  the  road. 

The  case  was  heard  on  demnrrer  to  the  bill.  The  circuit  court 
rendered  a  decree  allowing  the  injunction,  and  from  that  decree 
this  appeal  was  taken. 

The  argument  in  support  of  the  decree  below  is :  (1)  That  the 
statute  under  which  the  commissioners  are  to  act  impairs  the  obliga- 
tion of  the  charter  contract  of  the  Mobile  &  Ohio  R.  R.  Co.;  (2) 
that  it  is,  so  far  as  that  company  is  concerned,  a  regulation  of  com- 
merce among  the  States ;  (3)  that  it  denies  the  company  the  equal 
protection  oi  the  laws,  and  deprives  it  of  its  property  without  due 
process  of  law;  (4)  that  it  confers  both  legislative  and  judicial 
powers  on  the  commission,  and  is  thus  repugnant  to  the  constitu- 
tion of  Mississippi ;  and  (5)  that  it  is  void  on  its  face  by  reason  of 
its  inconsistencies  and  uncertainties. 
These  several  positions  will  be  considered  in  their  order. 
1-  The  provisions  of  the  charter  on  which  the  claim  of  contract 
rests  are  lound  in  sections  1,  7,  and  12,  as  follows :  "  Section  1. 
And  the  said  company  is  hereby  authorized  and  empowered  .  .  . 
to  transport,  take,  and  caiTy  property  and  persons  upon  said  rail- 
road or  way  by  the  power  and  force  of  steam,  of  animals,  or  of  any 
other  mechanical  or  other  power,  or  any  combination  of  them 
which   the  company  may  choose  to  apply."     "  Sec.   7.  That  the 
directors  shall  have  full  power  to  make  and  prescribe  such  by-laws, 
rules,  and  regulations  as  they  shall  deem  needful  and  proper  touch- 
ing the  disposition  and  management  of  the  stock,  property,  estate, 
and  effects  of  said  company,  not  contrary  to  this  charter  or  the  laws 
of  this  State  or  of  the  United  States ;  the  transfer  of  shares,  the 
duties  and  conduct  of  their  officers  and  servants,  touching  the  elec- 
tion of  and  meeting  of  the  directors ;  and  all  matters  whatsoever 
which  may  appertain  to  the  concerns  of  said  company."     "  Sec.  12. 
That  it  shall  be  lawful  for  the  company  hereby  incorporated,  from 
time  to  time,  to  fix,  regulate,  and  receive  the  toll  and  charges  by 
them  to  be  received  for  transportation  of  persons  or  property  on 
their  railroad  or  way  aforesaid,  hereby  authorized  to  be  constructed, 
erected,  built,  or  used,  or  upon  any  part  thereof." 

From  this  it  is  claimed  tnat  the  otate  granted  to  the  company, 
for  the  full  term  of  its  corporate  existence,  that  is  to  say  forever, 
the  ri^ht  to  manage  its  own  affairs  and  regulating  its  charges  for 
the  transportation  of  persons  and  property  free  of  all  legislative 
eontroL 

It  is  now  settled  in  this  court  that  a  State  has  power  to  limit  the 
amount  of  chaises  by  railroad  companies  for  the  transportation  of 
persons  and  property  within  its  own  jurisdiction  unless  restrained 
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by  Bome  contract  in  the  charter,  or  anless  what  is  done  amoants  to 
regulation  of  foreign  or  interstate  commerce.  Baltimore  &  Ohio 
R.  R.  Co.  V,  Maryland,  21  Wall.  456 ;  Chicago,  B.  &  Q.  RRCo. 
V.  Iowa,  94  U.  S.  155 ;  Peik  v.  Chicago  «fe  K  R.  R.  Co.,  Id.  164; 
Winona  &  St.  P.  R.  R  Co.  v.  Blake,  Id.  180 ;  Rugrfes«.  lUinois, 
108  U.  S.  531 ;  s.  c.,  11  Am.  &  Eng.  R.  R.  Cas.  49.  U?hiB  power  of 
lmblatuu      recmhition  is  a  power  of  &rovemment,  continniDfi:  in  its 

HAS    POWER    TO  «  ,      'Jf^».  1_    ^1.  -J  .       U     '^ 

RTOui^TB  BAn^  nature  ;  and  if  it  can  be  bargained  away  at  all,  it  can 
Sctot^SSctb  only  be  by  words  of  positive  grant,  or  something  which 
inTHouT  ^^K-  is  in  law  equivalent.  If  there  is  reasonable  doubt  it  must 
AcTBOBirm.  ■  be  resolved  in  favor  of  the  existence  of  the  power.    In 
the  words  of  Chief  Justice  .Marshall,  in  Providence  Bank  t;.  Billings, 
4  Pet.  560 :  ^'  Its  abandonment  ought  not  to  be  presumed  in  a  cai^ 
in  which  the  deliberate  purpose  of  the  State  to  abandon  it  does  not 
appear."     This   rale  is  elementary,  and  the  cases  in  our  reports 
where  it  has  been  considered  and  applied  are  immerous.    Thus,  in 
Providence  Bank  v.  Billings,  it  was  held  that  the  incorporation  of 
a  bank  without  any  special  provision  for  taxation  did  not  imply  a 
contract  on  the  part  of  the  State  not  to  tax  at  all.     In  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  419,  the  court  said  tlm 
rule  of  construction  was  not  confined  to  the  taxing  power,  and  ac- 
cordingly it  held  that  the  charter  of  a  toll-bridge  company  did  not 
imply  a  contract  not  to  allow  the  building  of  another  bridge  in  the 
immediate  vicinitv,   which   would  materially  interfere  with  its 
revenues.     In  delivering  the  opinion  of  the  court,  Chief  Justice 
Taney  used  this  language  (page  548) :  "  This  act  of  incorporation 
is  in  the  usual  form,  and  the  privileges  such  as  are  commonly 
given  to  corporations  of  that  kind.    It  confers  on  them  the  ordinary 
faculties  of  a  corporation  for  die  purpose  of  building  the  bridge, 
and  establishes  certain  rates  of  toll  which  the  company  are  author- 
ized to  take ;  this  is  the  whole  grant.     There  is  no  exclusive  priv- 
ilege given  to  them  over  the  watere  of  Charles  river  above  or  below 
the  bridge ;  no  right  to  erect  another  bridge  themselves,  nor  to  pre- 
vent other  persons  from  erecting  one ;  no  engagement  from  the 
State  that  another  shall  not  be  erected ;  and  no  undertaking  not  to 
sanction  competition,  nor  to  make  improvements  that  may  diminisli 
its  income."     In  Minot  v.  Philadelphia,  W.  &  B.  R.  R.  Co.  (known 
as  the  Delaware  Railroad  Tax  Case),  18  Wall.  206,  it  was  held  thai 
a  provision  in  the  charter  that  the  railroad  company  '<  should  pay 
annually  into  the  treasury  of  the  State  a  tax  of  one-qnarter  of  one 
per  cent  on  its  capital  stock  of  four  hnndi-ed  thousand  doUarB/' 
without  any  words  ^'  indicating  the  intent  of  the  legislature  that  no 
further  or  different  tax  should  be  subsequently  levied^"  was  not 
sufficient  to  show  a  contract  binding  the  State  not  to  make  such  a 
levy ;  the  court  remarking  that  '*  the  surrender,  when  claimed, 
must  be  shown  by  clear  and  unambiguous  language  which  woUiJ 
admit  of  no  reasonable  construction  consistent  with  the  r^ervaticm 


to 
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of  the  power."    So,  in  Bailey  v.  Maguire,  22  Wall.  215,  it  was 
held  that  a  claofle  in  a  charter  which  subjected  a  corporation  "  to 
taxation  at  the  rate  assessed  by  the  State  on  other  real  or  personal 
property  of  like  value"  did  not  relieve  the  company  from  taxation 
for  other  than  State  purposes.    And  hera  the  court  said :  ^'  Silence 
00  sach  a  subject,"  that  is  to  say,  taxation  for  other  purposes, 
'^cannot  be  construed  as  a  waiver  of  the  right  of  the  State  in  this 
r^rd.    There  must  be  something  said  which  is  broad  enough  to 
show  clearly  that  the  legislature  intended  to  relieve  the  corporation 
from  a  part  of  the  burdens  borne  by  other  real  or  personal  prop- 
erty."   In  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  660,  it  appeared 
that  a  company  had  been  incorporated,  with  authority  to  establish 
and  maintain,  for  50  years,  '^  chemical  and  other  works  at  the  place 
designated,  .  .  .  for  the  purpose  of  manufacturing  and  converting 
deaa  animals  and  other  animal  matter  into  an  agricultural  fertilizer, 
or  into  other  chemical  products,  by  means  oi  chemical  or  other 
processes ;"  but  this  court  held  that  the  State  was  not  thereby  pre- 
vented from  camming  the  works  to  be  abated  in  case  they  should, 
within  the  time  of  the  charter,  become  a  public  nnisance  because 
of  the  growth  of  population  in  the  neighborhood ;  and  among  the 
reasons  assigned  was  the  absence  from  the  charter  of  any  express 
exemption  of  the  company  from  the  operation  of  the  powers  of  .the 
State  applicable  to  its  existing  condition  for  the  time  being.    In 
Newton  V.  Commissioners,  100  U.  S.  548,  the  seat  of  justice  of  a 
county  had  been  fixed  at  Canfield,  but  the  statute  by  which  this 
was  done  provided  '^that,  before  the  seat  of  justice  shall  be  con- 
sidered permanently  established  at  Canfield,'^  the  citizens  should 
donate  a  lot,  and  make  certain  provisions  for  the  erection  of  pub- 
iic  building  thereon.    The  citizens  complied  with  all  the  require- 
ments of  the  law,  and  the  seat  of  justice  remained  undisturbed  at 
the  place  where  it  had  been  ^^permanently  established"  until  1874, 
when  a  law  was  passed  for  its  removal  to  another  town.    The 
citizens  of  Canfiela  then  caused  a  bill  to  be  filed  for  an  injunction 
restraining  the  county  commissioners  from  effecting  the  removal, 
on  the  ground  that  the  original  act,  and  what  was  done  under  it, 
oonstitnted  an  executed  contract  on  the  part  of  the  State  that  the 
seat  of  justice  should  remain  forever  at  Canfield,  and  the  latter  act 
impaired  the  obligation  of  that  conti*act ;  but  this  court  held  other- 
wise ;  saying,  among  other  things :  ^'  If  the  legislature  had  intended 
to  afiBnine  an  obligation  that  it  should  be  kept  tliere  in  perpetnitv, 
it  is  to  be  presumed  it  wouM  have  said  so.    We  cannot— certainly 
not  in  this  case — interpolate  into  the  statute  a  tiling  so  important 
which  it  does  not  contain." 

The  cases  in  which  it  has  been  held  that  a  contract  was  entered 
into  are  equally  instructive.  Thus,  in  Gordon  v.  Appeal  Tax 
Court,  3  How.  133,  the  statute  was :  "  That  upon  any  oi  the  banks 
of  this  State  complying  with  the  conditions  oi  this  act,  the  faith  of 
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the  State  is  hereby  pledged  not  to  impose  any  f  utnre  tax  or  boons  on 
the  said  banks  during  the  continuance  of  their  charters  under  this 
act."     In  State  Bank  of  Ohio  v.  Knoop,  16  How.  369,  the  pro- 
vision was  that  each  bank  organized  under  the  act  should  semi-annn- 
ally,  on  the  days  desi^ated  for  declaring  dividends,  set  off  to  the 
State  6  per  cent  on  the  profits,  deducting  therefrom  the  expenses 
and  ascertained  losses  for  the  six  monws  next  preceding,  which 
sum  or  amount  so  set  ofi  shall  be  in  lieu  of  all  taxes  to  which  the 
company,  or  the  stockholders  therein,  would  otherwise  be  snbject; 
and  from  the  judgment  that  this  was  a  contract  of  exemption  from 
any  further  exercise  of  the  power  of  taxation  three  jnstiees  dis- 
sented.    In  Bridge  Proprietors  v.  Hoboken  Co.,  1  Wall.  116.  the 
words  of  exclusion  were  :  "  That  it  should  not  be  lawful  for  any 
person  or  persons  whatsoever  to  erect,  or  cause  to  be  erected 
[within  certain  specified  limits],  any  other  bridge  or  bridges  over 
or  across  the  saia  river."     In  Home  of  the  Friendless  u  Eonse,  8 
Wall.  430,  the  provision  was  that  all  property  of  said  corporation 
shall  be  exempt  from  taxation,  and  that  a  certain  existing  statute, 
to  the  effect  that  every  act  of  incorporation  should  be  subject  to 
alteration  and  repeal,  "  shall  not  apply  to  this  corporation." 

Such  being  the  rule,  and  such  its  practical  operation,  we  return 
to  the  special  provisions  of  the  charter  on  which  this  case  depends, 
and  fina,  first,  the  authority  given  the  corporation  to  carry  persons 
and  property.     This  of  itself  implies  authority  to  chai'ge  a  reaeon- 
able  sum  for  the  carriage.     In  this  way  the  corporation  was  put  in 
the  same  position  a  natural  person  would  occupy  if  engaged  in  tlie 
same  or  like  business.     Its  rights  and  privileges  in  its  business  of 
transportation  are  just  what  tliose  of  a  natural  person  would  be  un- 
der like  circumstances;  no  more,  no  less.     The  natural  peT«)n 
would  be  subject  to  legislative  control  as  to  the  amount  of  his 
charges.     So  must  the  corporation  be.    That  was  decided  in  Balti- 
more &  O.  R.  R.  Co.  V.  Maryland ;  Chicago,  B.  &  Q.  R.  R.  Co.  v. 
Iowa ;  Peik  v.  Chicago  &  N.  R.  R.  Co.;  Winona  &  St.  P.  E.  R 
Co.  V,  Blake ;  and  Ruggles  v.  Illinois. 

Next  follows  the  power  of  the  directore  to  make  by-laws,  rules, 
and  regulations  for  the  management  of  the  affairs  of  the  company, 
but  it  is  expressly  provided  that  such  by-laws,  rules,  and  regula- 
tions shall  not  be  contrary  to  the  laws  of  the  State.  This  we  held, 
in  Rng^les  v,  Illinois,  included  laws  in  force  when  the  charter  was 
ranted,  and  those  which  came  into  operation  afterwards  as  well. 
t  is  true  that  the  clause  which  thus  limits  the  pK>wer  of  the 
directors  is  found  in  the  middle  of  the  sentence  which  confers  the 
power,  but  it  clearly  was  intended  to  refer  to  everything  that  might 
be  done  in  this  way  "  touching  ...  all  matters  whatsoever  that 
may  appertain  to  the  concerns  of  said  company."  There  is  noth- 
ing here,  therefore,  which  in  any  manner  implies  a  contract  on  the 
part  of  the  State  to  exempt  the  company  from  the  operation  of 
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laws  enacted  within  the  scope  of  legislative  power  for  the  regula- 
tion of  the  business  in  whicn  it  is  authorized  to  engage. 

The  case  turns,  consequently,  on  section  12,  whicn  is  "  that  it 
shall  be  lawful  for  the  company  .  .  .  from  time  to  time  to  fix, 
regulate,  and  receive  the  toll  and  charges  by  them  to  be  received 
for  transportation,"  etc.     This  would  have  been  implied  from  the 
rest  of  the  charter  if  there  had  been  no  such  provision,  and  it  is 
argued  that,  unless  it  had  been  intended  to  surrender  the  power  of 
control  over  fares  and  freights,  this  section  would  not  chabtbb   pro- 
hare  been  inserted.    The  argument  concedes  that  the  bmhr  to"^- 
power  of  the  company  nnder  this  section  is  limited  by  b^twim^  kSv 
the  rule  of  the  common  law  which  requires  all  charges  to  i^SruoiiY^^ 
be  reasonable.    In  Munn  v.  Illinois,  94  U.  S.  134,  and  SttS?*^"**"" 
Chicago,  B.  &  Q.  B.  K.  Co.  v.  Iowa,  Id.  155,  this  court  decided 
that,  as  to  natural  persons  and  corporations  subject  to  legislative 
control,  the  State  could,  in  cases  like  this,  fix  a  maximum  beyond 
which  any  charge  would  be  unreasonable ;  and  that  such  maximum, 
when  fixed,  would  be  binding  on  the  courts  in  their  adjudications, 
as  well  as  on  the*  parties  in  their  dealings.     The  claim  now  is  that 
by  section  12  the  State  has  surrendered  the  power  to  fix  a  maxi- 
mum for  this  company,  and  has  declared  that  the  courts  shall  be 
left  to  determine  what  is  reasonable,  free  of  all  legislative  control. 
We  see  no  evidence  of  any  such  intention.    Power  is  granted  to 
fix  reasonable  charges,  but  what  shall  be  deemed  reasonable  in  law 
is  nowhere  indicated.     There  is  no  rate  specified,  nor  any  limit  set. 
Nothing  whatever  is  said  of  the  way  in  which  the  question  of 
reasonableness  i»  to  be  settled.     All  that  is  left  as  it  was.     Conse- 
quently all  the  power  which  the  State  had  in  the  matter  before  the 
charter,  it  retained  afterwards.   The  power  tocbarge  being  coupled 
with  the  condition  that  the  charge  shall  be  reasonable,  the  State  is 
left  free  to  acton  the  subject  of  reasonableness,  within  the  limits 
of  its  general  authority,  as  circumstances  may  require.     The  right 
to  fix  reasonable  charges  has  been  granted,  but  the  power  of  de- 
claring what  shall  be  deemed  reasonable  has  not  been  surrendered. 
If  there  had  been  an  intention  of  surrendering  this  power,  it  would 
iiave  been  easy  to  say  so.     Not  having  said  so,  the  conclusive  pre- 
sumption is  there  was  no  such  intention. 

This  is  not  in  confiict  with  the  judgment  of  the  supreme  court  of 

Mississippi  in  Bailroad  Commission  v.  Yazoo  &  M.  R.  B.  Co.,  21 

Am.  &  jSng.  B.  B.  Cas.  6,  in  which  it  was  decided  that  the  power 

had  been  surrendered  in  favor  of  that  company  because  in  that 

charter  a  maximum  of  rates  was  fixed.    In  tne  opinion,  a  copy  of 

which  has  been  furnished  us  in  advance  of  its  publication  in  the 

regalar  series  of  reports,  the  court  says  distinctly  that  '^  a  grant,  in 

general  terms,  of  authority  to  fix  rates  is  not  a  renunciation  of  the 

right  of  legislative  control  so  as  to  secure  reasonable  rates.    Such  a 

grant  evinces  merely  a  purpose  to  confer  power  to  exact  compensa^ 
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tion  which  shall  be  just  and  reasonable.  It  is  only  when  there  is 
an  unmistakable  manifestation  of  a  purpose  to  place  the  unrestricted 
right  in  the  corporation  to  determine  rates  of  compensation  tliat 
the  power  of  the  legislature  afterwards  to  interfere  can  be  denied." 
In  Railroad  Commission  u  Natchez,  J.  <fe  C.  R.  R.  Co.  it  washeld 
by  the  same  court  that  the  charter  authority  for  the  company 
'^  from  time  to  time  to  fix,  regulate,  and  receive  tolls  and  charges 
by  them  to  be  received  for  transportation  of  persons  and  property" 
did  not  amount  to  a  contract  of  exemption,  and  the  commission  was 
allowed  to  proceed  under  the  law. 

From  what  has  thus  been  said,  it  is  not  to  be  inferred  that  this 
power  of  limitation  or  regulation  is  itself  without  limit  This 
power  to  regulate  is  not  a  power  to  destroy,  and  limitation  is  not 
the  equivalent  of  confiscation.  Under  pretence  of  regulating  fares 
pown  TO  RM<  AQd  freights,  the  State  cannot  require  a  railroad  cor* 
MOT^powsR™  poration  to  carry  persons  or  |)roperty  without  reward ; 
DMTBOTTRsx.  ncitlicr  can  it  do  that  which  in  law  amounts  to  a  tak- 
ing of  private  property  for  public  use  without  just  compensation, 
or  without  due  process  of  law.  What  would  have  this  effect  we 
need  not  now  say,  because  no  tariff  has  yet  been  fixed  by  the  com- 
mission, and  the  statute  of  Mississippi  expressly  provides  "^  that  in 
all  ti'ials  of  cases  brought  for  a  violation  of  any  tariff  of  charges, 
as  fixed  by  the  commission,  it  may  be  shown  in  defence  that  sncli 
tariff  so  fixed  is  unjust." 

It  is  also  claimed  that  the  charter  contains  a  contract  binding 
the  State  to  allow  the  company,  at  all  times  and  in  all  ways,  to 
manage  its  own  affairs  through  its  own  board  of  directors,  and 
that  the  obligation  of  this  contract  will  be  impaired  if  the  provi- 
PBOTI8ION8  o    ®^^"^  ^^  ^^®  statute  are  enforced  by  the  commissioners. 
«tato5?So  kot  .As  has  already  been  seen,  the  power  of  the  directors  is 
Biam^r^™  couplcd  with  a  condition  that  their  management  shall 
be  in  accordance  with  the  laws  of  the  State.    This  un- 
doubtedly means  with  such  laws  as  may  be  constitutionally  enacted 
touching  the  administration  of  the  anairs  of  the  company.    The 
present  statute  requires  the  company  (1)  to  furnish  tne  commis- 
sioners with  copies  of  its  tarifb  for  all  kinds  of  transportation ; 
(2)  to  post  in  some  conspicuous  place  at  each  of  its  oepots  the 
tariff  approved  by  the  commissioners,  with  the  certificate  of  ap- 

Sroval  attached ;  (3)  to  conform  to  the  tariff  as  approved,  without 
iscrimination  in  favor  of  or  against  persons  or  localities ;  (4)  to 
furnish  the  commissioners  with  all  the  information  they  require 
relative  to  the  management  of  its  line,  and  particularly  with  copies 
of  all  leases,  contracts,  and  agreements  for  transportation  with  ex- 
press, sleeping-car,  or  other  companies,  to  which  they  are  parties; 
(5^  to  report  all  accidents  within  the  limits  of  the  State  attended 
with  any  serious  personal  injury ;  (6)  to  make  quarterly  returns  of 
its  business  to  the  commissioners,  which  returns  shall  embrace  all 
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the  receipts  and  expenditures  of  its  railroad ;  (7)  to  provide  at 
least  one  comfortable  and  suitable  reception-room  at  each  depot, 
for  the  nse  and  accommodation  of  persons  desiring  or  awaiting 
transportation  over  its  road ;  and  (8)  to  keep  at  all  times  in  such 
reception-rooms  a  bulletin  board  which  shall  show  the  time  of  the 
arrival  and  departure  of  trains ;  and  when  any  passenger  or  other 
train  for  transporting  passengers  is  delayed,  notice  of  the  extent 
of  the  delay,  and  the  probable  time  of  arrival,  as  near  as  it  can  be 
ascertained. 

The  second  and  third  of  these  requirements  relate  only  to  the 
daty  of  the  company  to  keep  its  charges  within  the  limit  of  the 
tarin  approved  by  the  commissioners,  without  discrimination  in 
favor  oi  or  a^inst  persons  or  localities.  The  first,  fourth,  and 
sixth  are  clearly  intended  as  a  means  of  furnishing  the  commis- 
sioners with  the  information  necessary  to  enable  them  to  act  un- 
derstandingly  in  fixing  the  tariff,  w  hether,  under  these  provi- 
sions, the  company  can  be  required  to  make  report  of  or  give 
iDformation  about  its  business  outside  of  Mississippi,  is  a  question 
we  do  not  now  undertake  to  decide.  The  second,  fifth,  seventh, 
and  eighth  are  nothing  more  than  reasonable  police  regulations  for 
the  comfort,  convenience,  and  safety  of  those  travelling  upon  the 
road  or  doing  business  with  the  company  in  the  State. 

The  commissioners  have  power  (1)  to  approve  and,  if  need  be, 
to  fix  the  tarifE  of  charges  for  transportation,  both  of  persons  and 
property,  by  which  the  company  must  be  governed,  and  to  exer- 
cise a  watcnful  and  careful  supervision  over  such  tariff ;  (2)  to 
notify  the  company  of  the  times  and  places  when  and  where  the 
propriety  of  a  change  in  existing  tariffs  will  be  considered  ;  (3)  to 
entertain  complaints  made  by  any  person  against  a  tariff  whicn  has 
been  approvea,  on  the  ground  that  the  same  is  in  any  respect  for 
more  tnan  a  just  compensation,  or  that  the  charges  amount  to  or 
operate  so  as  to  effect  unjust  discrimination,  and,  after  due  notice 
to  the  oorapany  and  proper  inquiry  had,  to  make  any  changes  that 
may  be  deemed  proper ;  (4)  to  repair  to  the  scene  of  an  accident 
within  the  State,  attended  with  serious  personal  injury,  and  inquire 
into  the   facts  and  circumstances  thereof,  to  be  recorded  in  the 
miaates  of  their  proceedings  and  embraced  in  the  annual  report 
they  are  required  to  make  to  the  governor  for  transmission  to  the 
legialatare ;  (5)  to  inspect  the  depots  of  all  railroads  operated  in 
the  State^  and  to  see  tnat  comfortable  and  suitable  reception-rooms 
are  provided ;  and  (6)  to  institute  all  necessary  suits  for  the  recov- 
ery of  the  penalties  prescribed  by  the  statute  for  a  violation  of  its 
proviaions.     The  first  three  of  these  relate  entirely  to  proceedings 
for  fixing  charges  and  supervising  the  tariff,  and  the  rest,  like  the 
correlative  requirements  of  the  company,  are  mere  police  regula- 
tions inrhich  tne  commissioners  are  to  enforce.    All  this  comes 
S8  A.  &  B*  R  Gas.— 88 
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clearly  within  the  supervising  power  of  the  State  in  the  adminis- 
tration of  the  affairs  of  its  domestic  corporations. 

We  conclude,  therefore,  that  the  charter  of  the  company  oon- 
tains  no  contract  the  obli^tion  of  which  is  in  any  way  impained 
by  the  statute  under  which  the  commissioners  are  to  act. 

2.  There  can  be  no  doubt  that  each  of  the  States  through  which 
the  Mobile  &  Ohio  B.  K.  passes  incorporated  the  company  for  the 
purpose  of  securing  the  construction  of  a  railroad  from  Mobile, 
through  Alabama,  Mississippi,  Tennessee,  and  Kentucky,  to  some 
point  near  the  mouth  of  the  Ohio  river,  where  it  would  connect 
with  another  i*ailroad  to  the  lakes,  and  thus  form  a  continnoos  line 
of  inter-State  communication  between  the  Gulf  of  Mexico  in  the 
south,  and  the  Great  Lakes  in  the  north.  It  is  equally  certain  that 
pownoFBTATs  cougress  aided  in  the  construction  of  parts  of  this  line 
planifo^  of  road  so  as  to  establish  such  a  route  of  travel  and 

mm.  ^  transportation.     But  it  is  none  the  less  true  that  the 

corporation  created  by  each  State  is,  for  all  the  purposes  of  local 
government,  a  domestic  corporation,  and  that  its  railroad  within 
the  State  is  a  matter  of  domestic  concern.  Every  person,  every 
corporation,  everything  within  the  territorial  limits  of  a  State  is, 
while  there,  subject  to  the  constitutional  authority  of  the  State 
government.  Clearly,  under  this  rule,  Mississippi  may  govern 
this  corporation,  as  it  does  all  domestic  corporations,  in  respect  to 
every  act  and  everything  within  the  State  which  is  the  lawful  sub- 
ject of  State  government.  It  may,  beyond  all  question,  by  the 
settled  rule  of  decision  in  this  court,  regulate  freights  and  fares  for 
business  done  exclusively  within  the  State,  and  it  would  seem  to 
be  a  matter  of  domestic  concern  to  pi*event  the  company  from  dis- 
criminating against  persons  and  places  in  Mississippi.  So  it  may 
make  all  neeeful  regulations  of  a  police  character  for  the  govern- 
ment of  the  company  while  operating  its  road  in  that  jurisdiction. 
In  this  way  it  may  certainly  require  the  company  to  fence  so  much 
of  its  road  as  lies  within  tlie  State ;  to  stop  its  trains  at  railroad 
crossings ;  to  slacken  speed  while  running  in  a  crowded  thorough- 
fare; to  post  its  tariffs  and  time-tables  at  proper  places ;  and  other 
things  of  a  kindred  character  affecting  the  comfort,  the  conven- 
ience, or  the  safety  of  those  who  are  entitled  to  look  to  the  State 
for  protection  against  the  wrongful  or  negligent  conduct  of  others. 
This  company  is  not  relieved  entirely  from  State  regulation  or 
State  control  in  Mississippi  simply  because  it  has  been  incorporated 
by,  and  is  canying  on  business  in,  the  other  States  through  which 
its  road  runs.  While  in  Mississippi  it  can  be  governed  by  Missis- 
sippi in  respect  to  all  things  which  have  not  been  placed  by  the 
constitution  of  the  United  States  within  the  exclusive  jurisdiction 
of  congress,  that  is  to  say,  using  the  language  of  this  court  in  Card- 
well  V.  Bridge  Co.,  113  U.  S.  210,  "  when  the  subjects  on  which 
it  is  exerted  are  national  in  their  character,  and  admit  and  require 
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nniformity  of  regulations  affecting  all  States  alike."  Under  this 
rule  nothing  can  be  done  by  the  government  of  Mississippi  which 
will  operate  as  a  burden  on  the  inter-State  business  of  the  company 
or  impair  the  usefulness  of  its  facilities  for  inter-State  traffic.  It 
is  not  enough,  to  prevent  the  State  from  acting,  that  the  road  in 
Mississippi  is  used  in  aid  of  inter-State  commerce.  Legislation  of 
this  kind,  to  be  unconstitutional,  must  be  such  as  will  necessarily 
amount  to  or  operate  as  a  regulation  of  business  without  the  State 
as  weU  as  within. 

The  commission  is  in  express  terms  prohibited  by  the  act  of 
March  15, 1884,  from  interfering  with  the  charges  of  the  company 
for  the  transportation  of  persons  or  property  through  Mississippi 
from  one  State  to  another.  The  statute  makes  no  mention  of 
persons  or  property  taken  up  without  the  State  and  delivered 
within,  nor  of  such  as  may  oe  taken  up  within  and  maycoioiissxon 
carried  without.  As  to  tnis,  the  only  limit  on  the  Jaa'oooSs^™ 
power  of  the  commissioners  is  the  constitutional  au-  n*  to  a  fowt 
thority  of  the  State  over  the  subject.  Precisely  all  mlSSY'  ™" 
that  may  be  done,  or  all  that  may  not  be  done,  it  is  not 
easy  to  say  in  advance.  The  line  between  the  exclusive 
power  of  Congress  and  the  general  powers  of  the  State  in 
this  particular  is  not  everywhere  distinctly  marked,  and 
it  is  always  easier  to  determiQe  when  a  case  arises  whether 
it  falls  on  one  side  or  the  other,  than  to  settle  in  advance 
the  boundary,  so  that  it  may  be  in  all  respects  strictly  accurate. 
As  yet  the  commissioners  have  done  nothing.  There  is  certainly 
much  they  may  do  in  regulating  charges  within  the  State,  whicn 
will  not  be  in  conflict  with  the  Constitution  of  the  United  States. 
It  is  to  be  presumed  they  will  always  act  within  the  limits  of  their 
constitutional  authority.  It  will  be  time  enough  to  consider  what 
may  be  done  to  prevent  it  when  they  attempt  to  go  beyond. 

3.  General  statutes  regulating  the  use  of  railroads  in  a  State,  or 
fixing  maximum  rates  of  charges  for  transportation,  when  not  for- 
bidden by  charter  contracts,  do  not  necessarily  deprive  onmuL  pub- 
the  corporation  owning  or  operating  a  railroad  within  b  to  fix  max- 
the  State  of  its  property  without  aue  process  of  law  tsSibtj^^ 
within  the  meaning  of  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  nor  take  away  from  the  corporation  the 
equal  protection  of  the  laws.  Munn  v.  Illinois,  99  U.  S.  134, 135 ; 
Railroad  Co.  v.  Richmond,  96  U.  S.  529 ;  Spring  Valley  Water- 
works V.  Schottler,  110  U.  S.  354;  s.  c,  2  Am.  &  JEng.  Corp.  Cas. 
122.  The  great  purpose  of  the  statute  now  under  consideration  is 
to  fix  a  maximum  of  chaises,  and  to  regulate  in  some  matters  of  a 
police  nature  the  use  of  railroads  in  the  State.  In  its  general 
scope  it  is  constitutional,  and  ii  "ipplies  equally  to  all  persons  or 
corporations  owning  or  operating  ra' 'roads  m  the  State.  No  pref- 
erence is  given  to  one  over  another,  but  all  are  treated  alike. 
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Whether,  in  some  of  its  details,  the  statute  may  be  defective  or 
invalid  we  do  not  deem  it  necessary  to  inquire,  for  this  suit  ia 
brought  to  prevent  the  commissioners  from  giving  it  any  effect 
whatever  against  this  company. 

4.  The  supreme  court  of  Mississippi  has  decided  in  the  cases  of 
Bailroad  Commission  v.  Yazoo  &  M.  R.  R.  Co.,  21  Am.  &  Eog. 
R.  R.  Cas.  6,  and  Railroad  Commission  v.  Natchez,  J.  &  C.  R.  K. 
Co.,  21  Am.  &  Eng.  R  R  Cas.  17,  not  yet  officially  reported,  that 
aTAnm  TALiD  the  statute  is  not  repugnant  to  the  constitution  of  the 
omaunoi.  State  '^  in  that  it  creates  a  commission  and  charges  it 
with  the  duty  of  supervising  railroads."  To  this  we  agree,  and  that 
is  all  that  need  be  decided  in  this  case.  As  was  said  by  the  supreme 
court  of  Mississippi  in  the  case  first  referred  to  above:  ^'Ifany 
questions  may  arise  under  it  not  necessary  to  be  disposed  of  now, 
and  we  leave  them  for  consideration  when  presented." 

5.  It  is  difficult  to  understand  precisely  on  what  ground  we  are 
expected  to  decide  that  this  statute  is  so  inconsistent  and  uncertain 
as  to  render  it  absolutely  void  on  its  face.     The  statute  of  Tennes- 
see which  was  under  consideration  in  Louisville  <fe  N.  R  R  Co.  v. 
Railroad  Commission  of  Tennessee,  16  Am.  &  Eng.  R.  R  Caa.  1^ 
is  materially  different  from  this  in  many  respects.    That  case  was 
decided  before  this  statute  was  passed,  and  it  is  not  at  all  unlikely 
that  the  legislature  of  Mississippi  made  use  of  the  decision  in 
framing  their  bill  so  as  to  avoid  some,  if  not  all,  of  the  objections 
which,  in  the  opinion  of  the  court,  were  fatal  to  what  had  been 
done  in  Tennessee.    The  argument  on  this  branch  of  the  contro- 
versy contains  much  that  might  have  been  useful  if  addressed  to 
the  legislature  while  considering  the  bill  before  its  final  enactment, 
but  we  find  nothing  in  it  to  show  that  the  statute  as  it  now  stands 
is  altogether  void  and  inoperative.    When  the  commis^on   lias 
acted,  and  proceedings  are  had  to  enforce  what  it  has  done,  ques- 
tions may  arise  as  to  the  validity  df  some  of  the  yarious  provisions 
which  will  be  worthy  of  consideration,  but  we  are  unable  to  say 
that,  as  a  whole,  the  statute  is  invalid. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the  bill. 

Blatghfobd,  J.,  did  not  sit  in  this  case,  or  take  any  part  m  its 
decision. 

For  disaentlDg  opinions  by  Hablah  and  Fibld,  JJ.,  Bee|»oaC^  pages  596 
andSOd. 
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Stokb  et  (d. 

V. 

Illinois  Obntbal  B.  R.  Co. 

(116  United  Statea^  847.) 

A.  imilioad  corporation  of  one  State  that  leases  and  operates  a  road  in 
toother  State,  subjects  itself  to  such  local  legislation  as  would  have  been 
applicable  to  the  corporation  owning  the  road  if  no  lease  had  been  made,  and 
has  no  other  privileges  than  such  as  belonged  to  the  lessor. 

8tone  «.  Fanners'  Trust  Co.,  arUe^  677,  followed,  and  cause  remanded,  with 
directions  to  dismiss  bilL 

Appsax  from  the  Circnit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

J.  W.  C.  Watson  for  appellants^  John  M.  Stone  and  others,  com- 
posing the  Railroad  Commission  of  the  State  of  Mississippi. 

James  Fentress  and  W.  P.  ffa/rris  for  appellee,  Illinois  Cent. 
RRCo. 

Wattb,  C.  J. — ^This  suit,  like  that  of  Stone  v.  Farmers'  Loan  & 
Trust  Co.,  ante,  577,  just  decided,  was  brought  to  restrain  the  rail- 
road commission  from  enforcing  the  railroad  supervision  act  of 
Mississippi  against  a  corporation  operating  a  railroad  in  that  State. 
The  rai&oad  m  Mississippi  forms  part  of  a  line  from  New  Orleans 
through  Louisiana,  Mississippi,  Tennessee,  and  Kentucky  to  a  point 
on  the  Oliio  river  opposite  Cairo,  Illinois,  where  it  connects  with 
the  Illinois  Central  Kailroad,  extending^  to  Chicago.     The  entire 
line  is  now  owned  by  the  New  Orleans,  St.  Louis  &  Chicago  B.  B. 
Co.^  a  corporation  formed  by  tlje  consolidation  of  the  several  cor- 
porations created  by  the  different  States  through  which  the  road 
runs,  for  the  purpose  of  securing  its  construction  and  operation 
for  interstate  traffic,  as  well  as  for  transportation  within  the  limits 
of  the  several  States.    The  whole  road  from  Cairo  to  New  Orleans 
lias  been  leased  to  the  Illinois  Central  B.  B.  Co.,  an  Illinois  corpo- 
ration, and  is  now  operated  by  that  company,  much  the  largest 
part  of  its  business  being  of  an  interstate  character. 

The  Mississippi  charter,  under  which  the  road  is  now  owned  and 
operated  in  that  State  provides  ^'  that  the  president  and  directors 
be,  and  they  are  hereby,  authorized  to  adopt  and  estab-  CRABTXBSHowg 
lish  such  a  tariff  of  cnarges  for  the  transportation  of  J2i?^8^TA?!I 
parsons  and  property  as  they  may  think  proper,  and  SoS^to^SS^ 
the  same  to  alter  and  change  at  pleasure."  This  is  ^^™»^tj8. 
now  part  of  the  charter  of  the  consolidated  company  in  Mississippi. 
In  all  oUier  respects  the  material  facts  in  this  case  are  the  same  as 
those  in  that  just  decided.    Belief  is  also  asked  on  the  same  grounds. 
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The  court  below  granted  the  injunction  prayed  for,  and  this  appeal 
was  taken  for  a  review  of  a  decree  to  that  effect.  This  case  comes 
clearly  within  the  rulings  in  tlie  other.  There  is  nothing  here  any 
more  than  there  to  show  an  intention  by  Mississippi  to  exempt  tbe 
corporation  in  that  State  from  proper  legislative  control,  and  the 
Illinois  corporation,  by  going  into  Mississippi  to  operate  a  railroad 
there,  subjected  itself  to  such  local  legislation'  as  would  have  been 
applicable  to  the  corporation  owding  the  road,  if  no  lease  had  been 
made.  As  a  corporation  of  another  State,  it  has  no  other  privileges 
in  Mississippi  than  such  as  belong  to  the  corporation  whose  road 
it  runs.  The  decree  of  the  circuit  court  is  reversed  on  the  author- 
ity of  Stone  V.  Farmers'  Loan  &  Trust  Co.,  and  the  cause  is  re- 
manded, with  directions  to  dismiss  the  bill. 

Harlan,  J.  (dissenting). — This  case  (Stone  v.  Farmers'  Loan  & 
Trust  Go.,  ante,  p.  577)  and  the  case  against  the  Illinois  Central  R. 
R.  Co.,  argued  with  it,  are  unlike  that  of  Chicago;  Burlington  & 
Quincy  R.  R.  Co.  v.  Iowa,  94  U.   S.  155,  where  the  charter  of 
the  company  was  granted   expressly  subject  to  such  rules   and 
regulations  as  the  legislature  might,  from  time  to  time,  enact  and 
provide ;  or  of  Peik  v.  Chicago  &  Northwestern  R.  R.  Co.,  94  U. 
D.  164,  175,  where,  at  the  time  the  railroad  charter  was  granted, 
the  State  Constitution  provided  that  all  charters  of  corporations 
"  may  be  altered  or  repealed  by  the  legislature  at  any  time  after 
their  passage ;"  or  of  Winona  &  St.  Peter  R.  R.  Co.  v,  Blake,  94 
U.  S.  180,  where  the  charter  presciibed  no  limit  upon  the  legisla- 
tive power  to  fix  rates  for  transportation,  and  conferred  no  ex- 
press power  upon  the  company  to  fix  or  establish  such  rates  as 
it  might  deem  proper.     Different  questions  from  any  of  these  are 
now  presented. 

'  The  Mobile  &  Ohio  R.  R.  Co.  was  charted  on  the  3d  of 
February,  1848,  by  the  State  of  Alabama,  with  authority  to  con- 
faotb.  struct  and  maintain  a  railroad  from  the  City  of  Mobile 

to  the  west  line  of  that  State,  towards  the  mouth  of  tbe  Ohio 
river,  and  to  transport  and  carry  property  and  persons,  under 
such  regulations,  as  to  time  and  manner,  as  its  board  of  directors 
might  establish.  It  was  also  invested  by  its  charter  with  power, 
"from  time  to  time,  to  fix,  regulate,  and  receive  the  toll  and 
charges  by  them  to  be  received  for  the  transportation  of  persons 
and  property  over  the  line  of  railroad  hereby  authorized  to  oe  con- 
structed and  completed,  or  any  part  thereof."  §  12.  The  legisla- 
ture  of  Mississippi,  in  the  same  month,  approved  of  the  Alabama 
charter — except  in  certain  particulars  not  important  to  be  here 
mentioned — and  consented  to  the  extension  of  the  road  through 
that  State  to  the  Tennessee  line ;  conferring  upon  tbe  company, 
when  organized,  "the  same  rights,  powers,  and  privileges"  that 
were  granted  to  it  within  the  State  of  Alabama,  Like  consent  was 
given,  and  similar  action  was  taken,  by  the  States  of  Tennessee 
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and  Kentucky,  with  reference  to  the  proposed  road  within  their 
respective  limits. 

The  Illinois  Central  E.  R.  Co.  is  the  lessee  of  the  Chicago,  St. 
Lonis  &  'Sew  Orleans  B.  K.  Co.    By  an  act  of  the  legislature  of 
Mississippi,  of  April  18,  1873,  the  New  Orleans,  Jackson  &  Great 
Northern  R.  R.  Co.,  owning  a  line  of  railroad  from  New  Orleans, 
Louisiana,  to  Canton,  Mississippi,  and  the  Mississippi  Central  R. 
R  Co.,  owning  a  line  running  irom  the  latter  place  northward  to 
Jackson,  Tennessee,  were  authorized  to  consolidate  into  one  corpo- 
ration ;  the  latter  to  have  all  the  rights,  powers,  privileges,  immu- 
nities,  and  franchises  in    perpetuity,  then  conferred  upon   the 
constitaent  companies,  or  upon  either  of  them.     Such  consolidation 
took  place  under  the  name  of  the  Chicago,  St.  Lonis  &  New  Or- 
leans K.  R.  Co.,  and  by  an  act  of  February  28, 1878,  was  ratified. 
Bat  the  same  act  provided  that  it  should  be  of  no  force  or  effect 
until  the  debt  due   the  State  from  the  Mississippi  Central  R.  R. 
Co.  was  adjusted  by  the  Chicago,  St.  Louis  &  New  Orleans  R.  R. 
Co.    Subsequently,  by  an  act  approved  March  1,  1882,  the  pay- 
ment of  this  debt  by  the  latter  company  to  the  State  was  acknowl- 
edged,  and  the  Chicago,   St.  Louis  &  New  Orleans  R.   R.  Co. 
was  declared  to  be  a  corporation  of  Mississippi,  ^^  with  perpetual  suc- 
cession, and,  as  such,  is  invested  with  all  the  rights,  powers,  privi- 
l^es,  liberties,  and  franchises  conferred  bv  the  act  to  which  tnis  is 
a  supplement,  and  especially  the  rights  and  powers  ...  of  section 
10  of  an  act  entitled  '  An  Act  to  incorporate  the  Mississippi  R.  R. 
Co.,'  approved  March  10,  1852." 

The  10th  section  of  the  act  last  named,  to  the  rights  and  powers 
conferred  by  which  particular  reference  was  made,  is  in  these 
words :  "  That  the.  president  and  directors  be  and  they  are  hereby 
authorized  to  adopt  and  establish  such  a  tariff  of  charges  for  the 
transportation  of  persons  and  property  as  they  may  think  proper, 
and  tne  same  to  alter  and  change  at  pleasure. 

The  amount  paid  to  the  State  by  the  Chicago,  St.  Louis  &  New 
Orleans  R.  R.  Co.,  on  account  of  the  debt  due  from  the  Mississippi 
Central  R.  R.  Co.,  was  $158,978.82. 

It  is  thus  seen  that  the  Mobile  &  Ohio  R.  R.  Co.,  and  the 
Chicago,  St.  Louis  &  New  Orleans  R.  R.  Co.,  were  given  by 
their  charters  the  power  to  fix  and  regulate  rates  for 
transportation  of  persons  and  property  upon  their  re-  SSht*w) 
gpective  roads.  This  power  was,  of  course,  not  with-  JfrS*^ 
oat  limit;  for  the  general  grant  of  the  franchises, 
rights,  and  privileges,  enumerated  in  these  charters,  was  attended 
bv  the  condition,  which  the  law  always  implies  in  such  cases,  that 
t&e  charges  for  transportation  established  oy  the  companies  shall 
be  reasonable. 

The  Mississippi  statute  of  1884  provides  for  the  appointment  of 
three  commissioners,  and  invest  them  with  the  power  of  establish- 
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ing — ^upon  the  basis  of  "  just  compensation/'  and  the  proteetion  of 
persons,  localities,  or  corporations  against ''  unjust  disGriminataon^' 
— a  tarifi  of  charges  for  the  transportation  of  persons  and  property 
on  any  railroad  owned  or  operated  in  that  State.  The  commifi- 
sioners^  so  appointed,  are  required,  in  ascertaining  such  compensa- 
tion, ^^  to  take  into  consideration  the  character  and  nature  of  the 
service  to  be  performed,  and  the  entire  business  of  such  railroad,  to- 
gether with  its  earnings  from  the  passenger  and  other  traffic ; " 
to  so  revise  these  tariffs  ^'  as  to  allow  a  fair  and  just  return  on 
the  value  of  such  railroad,  its  appurtenances  and  equipments;" 
and  to  increase  or  reduce  the  rates  so  established  '^  as  justice  to 
the  public  and  each  of  said  railroad  companies  may  require," 
and  ^'  as  experience  and  business  operations  may  show  to  be  just." 
Anj  person,  company,  or  corporation  operating  a  railroad  in  Mis- 
sissippi, who  fails  to  conform  to  the  tariff  of  charges  established 
by  tne  commission,  is  made  liable  to  a  penalty  of  §500  for  each 
violation,  recoverable  in  the  name  of  the  State. 

I  am  of  opinion  that  this  statute  impairs  the  obligation  of  the 
BTATun  m-  contract  which  the  State  made  with  these  companies  in 
w^Sn.  this ;  That  it  takes  from  each  of  them  the  power  con- 

ferred by  its  charter  of  fixing  and  regulating  rates  for  transpor- 
tation within  the  limit  of  reasonableness,  and  confers  upon  a  com- 
mission authority  to  establish,  from  time  to  time,  such  rates  ss 
will  give  '^  a  fair  and  just  return  on  the  value  of  such  railroad, 
its  appurtenances  and  equipmente^"  and  '^  as  experience  and  busi- 
ness operations  may  show  to  be  just."    In  short,  the  companies 
are  placed  by  the  statute  in  the  same  position  they  would  oceupj 
if  tneir  charter  had  not  conferred  upon  them  the  power  to  nx 
and  regulate  rates  for  transportation.    The  whole  subject  of  trans- 
portation rates  is  thns  remitted  to  the  judgment  of  commissioners 
who  have  no  pecuniary  interest  whatever  in  the  management  of 
these  vast  properties,  and  who,  if  they  had  any  such  interest, 
would  be  disqualified  under  the  statute  from  serving ;  and  who 
are  required  to  fix  rates,  according  to  the  value  of  the  property, 
without  any  reference  to  what  it  originally  cost,  or  what  it  had 
cost  to  maintain  it  in  fit  condition  for  public  use. 

It  is  hardly  necessary  to  discuss  the  proposition  that  the  right 
to  fix  and  regulate  rates  for  transportation  within  the  limit  of 
reasonableness  was  and  is  one  of  great  practical  value  to  theee  com- 
panies ;  for,  the  rates  so  fixed  would  have  governed  the  conduct  of 
parties  interested  in  them,  unless  it  was  made  to  appear,  afiinna- 
tively,  and  in  some  legal  mode,  that  they  were  unreasonable.  The 
object  of  the  construction  of  the  roads  operated  by  these  compa- 
nies was,  as  the  bill  avers  and  the  opinion  of  the  court  admits,  to  es- 
tablish a  continuous  line  of  interstate  communication  between  the 
Gnlf  of  Mexico  and  the  Oreat  Lakes  of  the  North.  In  the  accom- 
plishment of  that  object  the  entire  country  took  a  deep  interest ; 
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for  Congress,  by  grants  of  land  and  otherwise,  gave  those  enter- 
prises every  possible  encouragement.     Does  anyone  believe  that 
private  capitalists  wonid  have  sapplied  the  money  necessary  to  es- 
tablish ana  maintain  these  lines  of  interstate  communication  had 
they  supposed  that  the  States  through  which  the  roads  were  ex- 
tended reserved  the  right,  by  commissioners,  to  take  charge  of  the 
whole  matter  of  rates,  and  abro^te,  at  their  pleasure,  su3i  tariffs 
of  charges  as  might  be  establisned  by  the  companies  under  the 
power,  expressly  conferred,  of  fixing  and  regulating  rates  ?  Would 
thev  have  risked  the  immense  sums  invested  in  tnese  enterprises 
had  the  charters  of  the  companies  contained  a  provision  makitig 
rates  to  depend,  not  on  the  capabilities,  wants,  and  interests  of  the 
territory  to  be  supplied  with  raih-oad  service,  or  on  the  amount  ex. 
pended  in  constructing  and  maintaining  these  roads,  but  on  their 
^'  value"  as  estimated  by  commissioners,  and  on  such  basis  as  the 
latter,  from  time  to  time,  might  deem  to  be  justified  by  '^  experi- 
ence and  business  operations?'     Their  value,  upon  what  bases,  or 
at  wliat  period  of  their  existence  f     When  thev  were  constructed  ? 
Or  what  they  would  bring  at  a  sale  under  a  aecree  of  court  ?    In 
the  place  of  charter  provisions,  under  which  rates  fixed  by  the  com- 
panies would  be  deemed  legal  until  the  contrary  was  made  to  appear, 
the  statute  substitutes  a  system  under  which  rates  established  by  a 
commission,  and  by  it  increased  or  diminished  from  time  to  time, 
.  must  be  observed  by  the  companies,  unless  it  is  made  to  appear, 
aflinnatively,  that  such  rates  are  "  un just,'' — officers  and  agents  of 
the  companies,  acting  in  conformitj"  with  express  provisions  of 
their  charters,  being  made  liable  to  heavy  penalties,  unless  they 
prove  that  the  commission  have  established  an  '^  unjust"  tariff  of 
ehzrges. 

The  court  concedes  that  the  power  which  the  State  asserts,  by 

the  statnte  of  1884,  of  limiting  and  regulating  rates,  does  involve 

the  power  to  destroy  or  confiscate  the  property  of  these  companies ; 

and,  consequently,  it  is  said,  the  State  cannot  compel  imquibt    wt 

them  to  carrv  persons  or  property  without  reward,  nor  ISSSaosm 

do  ihat  which  m  law  would  amount  to  a  taking  of  pri-  *^"* 

vate  property  for  public  use  without  just  compensation.     And 

reference  is  made  to  that  clause  of  the  statute  which  provides 

'*  that  in  all  trials  of  cases  brought  for  a  violation  of  any  tariff  of 

charges,  as  fixed  by  the  commission,  it  may  be  shown  in  defence 

that  snch  tariff  so  fixed  is  unjust."     But  if' I  do  not  misapprehend 

the  effect  of  the  opinion,  it  means  to  declare  that  where  the  tariff 

of  charges  fixed  by  the  commissioners  does  not  certainly  work  the 

destruction  or  confiscation  of  these  properties,  or  amount  in  law  to 

taking  them  for  public  use  without  just  compensation,  the  charges 

so  established  must  be  accepted  by  the  courts,  as  well  as  by  the 

companies,  as  reasonable,  and,  therefore,  not  be  held  or  treated  as 

'*  nnjQst  '^  in  any  prosecution  under  the  act  for  disregarding  such 
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tariff.  I  cannot  otherwise  interpret  the  obeervation  that  the  le^ 
lature  may  establlBh  a  maximnm,  any  charge  in  excess  of  which 
must  be  deemed  by  the  courts  and  the  parties  to  be  unreasonable. 

In  expressing  the  foregoing  views,  I  woald  not  be  understood  as 
denying  the  power  of  the  State  to  establish  a  raikoad  commiesioD, 
or  to  enforce  regulations — not  inconsistent  with  the  essential  charter 
rights  of  the  companies — in  reference  to  the  general  conduct  of 
their  merely  local  business.  My  only  purpose  is  to  express  the 
conviction  that  each  of  these  companies  has  a  contract  with  the 
State  whereby  it  is  exempted  from  absolute  l^islative  control  as 
to  rates,  and  under  which  it  may,  through  its  directors,  from  time 
to  time,  within  the  limit  of  reasonableness,  establish  such  rates  of 
toll  for  the  transportation  of  persons  and  property  as  it  deems 
proper — such  rates  to  be  respected  by  the  courts  and  by  the  public, 
unless  they  are  shown  afiiimatively  to  be  unreasonable. 

The  bill,  in  my  judgment,  makes  a  case  that  justifies  a  court  of 
equity  in  interfering  to  prevent  the  commissioners  from  imposing 
upon  the  defendants  any  such  tariff  of  charges  as  the  statute  in 
question  authorizes  them  to  establish  in  reference  to  their  business 
exclusively  within  the  State  of  Mississippi.  As  the  court  with- 
holds any  expression  of  opinion  as  to  tlie  validity  of  the  statute 
when  appliea  to  interstate  commerce,  that  is,  to  the  transportation 
of  persons  and  property  taken  up  out  of  the  State  and  put  down 
in  the  State,  or  taken  up  in  the  State  ^d  put  down  out  of  the 
State,  I  have  no  occasion  to  discuss  that  question.  For  the  reasons 
stated,  I  dissent  from  the  opinion  and  judgment  of  tlie  court  in 
these  cases. 

Field,  J.  (dissenting). — I  concur  with  Mr.  Justice  Harlan,  that 
obuoatiov  of  the  act  of  Mississippi  impairs  the  obligation  of  the  oon- 
SabSox"    ""  tract  contained  in  the  charter  originally  granted  to  the 
Mobile  &  Ohio  B.  B.  Co.  by  Alabama,  and  soon  afterwards  adopted 
by  Mississippi.     At  that  time  it  was  a  matter  of  great  public  inter- 
est to  have  railway  communication  between  the  Gull  of  Mexico 
and  the  Ohio  river,  passing  through  Alabama,  Mississippi,  Ten> 
nessee,  and  Kentucky,  and  to  secure  it,  these  States,  by  legislative 
acts  passed  in  February,  1848,  incorporated  the  company,  to  con- 
struct, equip,  and  operate  a  railroad  from  Mobile,  in  Alabama,  to 
a  point  opposite  Cairo,  in  Illinois,  at  the  junction  of  the  Mississippi 
and  Ohio  rivers.     The  road  was  to  ]*un,  as  thus  seen,  many  hun- 
dred miles,  part  of  which  was  in  a  country  sparsely  settled  and  in 
some  places  covered  by  almost  irreclaimable  swamps.     It  would 
require  several  years  and  the  expenditure  of  many  millionB  for  its 
construction.     The  return  for  the  heavy  investment  was  to  be  in 
the  distant  future  when  the  country  should  become  more  densely 
populated,  and  its  resources  better  developed.     It  was  a  difficult 
matter  to  secure  the  necessary  capital  for  an  enterprise  so  ooBtly  in 
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its  character,  so  i-emote  in  its  completiou,  and  so  uncertain  in  its 
returns.  To  effect  this  the  several  acts  of  incorporation  authorized 
the  president  and  directors  of  the  company  to  adopt  and  establish 
eneh  a  tariff  of  charges  for  the  transportation  of  persons  and  prop- 
erty as  they  might  think  proper,  ana  to  alter  ana  change  the  same 
at  pleasure.  The  bill  alleges — ^and  the  alle^tion  must  be  taken  as 
true  on  the  demurrer — that  it  was  also  understood  by  all  parties, 
that  when  the  road  was  completed  it  should  be  managed  by  ofScers 
selected  by  the  stockholders ;  and  adds  that  this  right  of  selecting 
its  officers  and  of  charging  and  receiving  what  it  should  fix  as  its 
tariff,  was  not  only  a  material  part  of  the  contract,  but  was  the 
sole  inducement  or  consideration  upon  which  it  was  entered  into 
by  the  company. 

Certainly  no  one  will  deny  that  the  right  to  adopt  a  rate  of 
charges,  subject,  as  such  rate  always  is,  to  tne  condition  that  they 
shall  be  reasonable,  was  of  vital  importance  to  the  company.   With- 
oat  that  concession  no  one  acquainted  with  the  difficulties,  expenses, 
and  hazards  of  the  projected^  enterprise,  can  believe  that  it  would 
have  been  undertaKen.     It  was  certainlv  the  expectation  of  the 
constructors  of  tlie  road  that  they  should  be  allowed  to  receive 
compensation  having  some  relation  to  its  cost.     But  the  act  of 
Hfssissippi  allows  only  such  compensation  as  parties  appointed  by 
the  legislature,  not  interested  in  the  property,  nor  required  to 
possess  any  knowledge  of  the  intricacies  and  difficulties  of  the 
business,  snail  detennine  to  be  a  fair  return  on  the  value  of  the 
road  and  its  appurtenances,  though  that  may  be  much  less  than 
the  original  cost.    Within  the  last  few  years,  such  have  been  the 
improvements  in  machinery,  and  such  the  decline  in  the  cost  of 
materials,  that  it  is  probably  less  expensive  by  one  third  to  build 
and  equip  the  road  now  than  it  was  when  the  constructors  com- 
pietea  it.    Does  anybody  believe  that  they  would  have  undertaken 
the  work  or  proceeded  with  it,  had  they  been  informed  that,  not- 
withstanding their  vast  outlays,  they  should  only  be  allowed,  when 
it  was  finished,  to  receive  a  fair  return  upon  its  value,  however 
much  less  than  cost  that  might  be? 

Under  the  charter  the  company  could  make  such  reasonable 
discriminations  in  its  charges  dependent  upon  the  amount  of  busi- 
ness done,  the  character  of  the  material  transported,  the  existence 
of  competitive  lines  or  points,  as  its  interest  might  sug-  SSiow  ""^ 
gest,  and  which,  to  some  extent,  are  indispensable  to  JJSSb.     *** 
the  successful  management  of  the  business  of  every  railway  com- 
panjr.      Differences  in  the  bulk  of  property  of  the  same  weight, 
differences  in  value  and  in  liabilitv  to  breakage  or  decay,  exact 
different  degrees  of  care  and  speed  m  its  transportation,  and  con- 
sequently require  and  justify  different  charges.     And  all  experi- 
ence shows  tnat,  where  competition  by  water  or  otherwise  exists, 
variations  in  charges  must  be  made  from  time  to  time  to  secure 
any  portion  of  the  business.     These  considerations  must  have  had 
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their  influence  with  the  stockholdere  when  they  accepted  the  char* 
ter  and  undertook  the  constrnction  of  the  road.    The  act  of  Mis- 
sisaippi,  which  the  conrt  says  is  the  exercise  of  a  lawful  right  to 
interfere  with  the  affairs  of  tlie  company,  never  relinquish^  nor 
qualified  by  any  stipulation,  declares  that  no  discrimination  shall 
be  made  in  the  charges  of  the  company  in  any  case.    Its  langnage 
is,  that  ^^  any  person  or  corporation  engaged  in  transporting  pas- 
senffers  or  freight  over  any  i-ailroad  in  tliis  State,  .  .  .  who  fot  his 
or  its  advantage,  or  for  the  advantage  of  any  connecting  line,  or 
for  any  person  or  locality,  shall  make  any  discrimination  against 
any  individnal,  locality,  or  corporation,  shall  be  guilty  of  extortion.'^ 
And  in  such  cases  the  injured  party  can  recover  double  the  amount 
of  damages  sustained  by  him,  and  the  offending  party  is  declared 
to  be'guuty  of  misdemeanor  and  subject  to  a  fine  from  ten  to  five 
hundred  dollars.     The  harshness  and  impolicy  of  such  legislation 
are  well  shown  by  illustrations  mentionea  by  counsel.    If,  for  in- 
stance, where  its  road  touches  a  navigable  stream,  the  company 
charges  less  per  pound  per  mile  for  transportation  to  a  distant 
point  which  can  t>e  readied  by  water,  than  it  does  to  an  inland 
station,  it  makes  a  discrimination  against  the  latter  station,  and  is 
guilty  of  extortion,  although  the  transportation  would  otherwise 
not  be  given  to  the  company.    If  it  charges  more  ppr  pound  per 
mile  for  local  than  through  freights,  it  makes  a  discrimination  and 
may  be  punished  for  extortion.    If  it  charges  more  per  pound  per 
mile  for  silks  than  for  cotton  goods,  or  for  gold  bullion  than  for 
cast  iron,  or  for  tea  than  for  coal,  it  is  guilty  of  a  like  discriminar 
tion  and  extortion.    If  it  attempts  to  encourage  the  cnltivation  of 
fruits,  or  the  manufacture  of  cotton,  woolen,  or  silken  fabrics,  or 
any  other  industry  alon^  its  line  of  road  by  a  reduction  of  rates 
until  the  business  is  established,  it  makes  a  discrimination,  and  if 
higher  rates  are  cl^arced  to  others  the  exaction  of  the  difference  is 
to  them  extortion.    As  well  said  by  counsel,  it  makes  no  difference 
whether  the  discrimination  be  founded  on  value,  volume,  distance 
carried,  return  haul,  competition,  regularity  of  shipment,  or  whether 
the  article  transf>orted  is  perishable  or  not,  it  is  prohibited,  and  if 
made  is  extortion ;  and  thus,  as  he  well  observes^  the  act  of  Mis- 
sissippi pays  no  attention  to  the  common  sense  of  the  world,  to  tlie 
laws  of  commerce,  or  to  universal  custom.    Beductions  of  rates 
made  in  the  interests  of  charity  and  benevolence,  for  the  poor, 
sick,  or  infirm,  if  not  also  extended  to  others,  would  nnder  it  be 
criminal.     Indeed,  under  the  law  no  cause  can  exist  which  would 
justify  any  discrimination. 

I  am  aware  that  this  court  has  held  that,  unless  restrained  by 
express  contract,  the  legislature  of  a  State  has  the  right  to  prescribe 
lboisl^ti7u*8  a  maximum  for  charges  for  transportation  ox  persons 
uLATERATBfc  and  froight  over  railroads  within  her  limits  ;  but  it  has 
not  been  generally  supposed  that  different  rates,  under  certain  cir- 
cumstances, may  not  be  made  within  the  maximum  in  the  interest 
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both  of  the  company  and  of  the  public.  And  the  right  itself  must 
necessarily  be  subject  to  the  qualification,  that  tne  prescribed 
maximum  shall  at  least  equal  the  cost  of  the  service  required. 

Again,  the  right  of  the  company  to  appoint  all  necessary  ofiicers, 
agents,  or  servants,  would  seem  to  be  essential  to  secure  competent 
and  efficient  men  for  the  successful  management  of  its  ^^ws  op  com- 
business.     Few  individuals  or  companies  would  under- 
take an  enterprise  I'equiring  skill,  experience,  and  large 
expenditures,  if  those  who  were  to  conduct  it  were  not  to  be  selected 
and  controlled  by  them,  but  by  parties  appointed,  perhaps,  under 
political  influences,  and  possibly  without  the  requisite  knowledge 
and  experience.    The  efficiency  and  fidelity  of  employees  would 
be  better  assured  by  leaving  their  appointment  to  those  interested 
in  the  judicious  management  of  the  business  of  the  company. 
Indeed,  their  usefulness  and  fidelity  would  seldom  be  secured  in 
any  other  way.    No  one,  therefore,  can  believe  that  the  original 
stockholders  would  have  accepted  the  charter  and  undertaken  the 
work,  if  this  right  of  appointing  those  who  were  to  carry  out  and 
manage  it  when  completed  was  to  be  withdrawn  from  them.     The 
act  01  Mississippi  is  so  plain  an  impairment  of  this  essential  right, 
that  I  should  not  have  supposed  there  could  be  any  question  on 
the  point,  did  I  not  find  that  a  majority  of  my  associates  are  of 
opinion  that  it  is  an  entirely  constitutional  proceeding  on  the  part 
of  the  legislature,  in  no  wise  interfering  with  the  contract  of  the 
company. 

I  have  no  doubt  that  commissioners  may,  for  many  purposes,  be 
appointed  by  the  legislature ;  but  I  am  not  prepared  to  lboislatitk 
say  that  the  direction  and  control  of  the  busmess  of  the  ^^'^  "^  ^ 
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company  can,  unless  a  cause  of  forfeiture  or  repeal  of 
its  coarter  exists,  be  taken  from  it  and  confided  to  them,  any  more 
than  its  business  can  be  changed  from  transportation  to  manufactur- 
ing or  banking.    The  right  to  elect  officers  to  direct  and  control  its 
afuire,  and  to  pursae  the  same  kind  of  business  for  which  it  was 
formed,  must  be  maintained  in  any  regulations  prescribed  for  its 
government,  or  we  mast  admit  that  the  power  of  the  legislature 
over  the  corporation  is,  in  spite  of  constitntional  limitations,  as 
abeolate  as  that  of  the  Parliament  of  Great  Britain.    Indeed,  the 
ar^gnment  which  supports  the  statute  of  Mississippi,  seems  to  pro- 
ceed upon  the  ground  that  such  is  the  legitimate  outcome  of  the 
decisions  of  this  court  with  respect  to  the  control  which  the  legis- 
lature may  exercise  over  such  corporations  irrespective  of  any  stip- 
ulation in  their  charters.    If  such  be  the  result  of  the  decisions,  it 
is  important  that  it  should  be  known,  in  order  that  parties  interested 
in  railroad  property  may  see  that  their  protection  against  unreason- 
able and  vindictive  measures  is  not  by  appeal  to  the  courts,  but  by 
effortB  to  secure  wise  and  intelligent  action  from  the  legislature. 

Bi.ATa0i^BD,  J.,  did  not  sit  m  this  case  or  take  any  part  in 
its  deciaion.  • 
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V. 

New  Oblbaits  and  Nobtheastebn  B.  S.  Co. 

(116  Vhited  Statei,  d52.) 

A  State  statute  providing  that  a  railroad  company  may  receive  for  trans- 
porting, carrying  and  telegraphing,  such  tolls  and  charges  as  might  from 
time  to  time  be  established,  fixed  and  regelated  by  the  directors,  and  that  the 
act  should  be  construed  liberally  so  as  to  favor  its  purposes  and  objects,  pro- 
vided that  nothing  in  it  should  be  construed  as  preventing  the  legislature 
from  regulating  the  rates  of  transportation  for  passengers  and  freight  over 
the  road,  and  provided  further,  that  there  should  be  no  discrimination  in 
favor  of  any  road,  does  not  deprive  the  State  of  its  power,  within  the  limits 
of  its  general  authority,  as  controlled  by  the  Constitution  of  the  United 
States,  to  act  upon  the  reasonableness  of  the  tolls  and  charffes  so  ^tablished, 
fixed  and  regulated.  Subsequent  legislation  by  the  State  fixing  a  maiimnm 
rate  for  other  railroads  does  not  apply  to  this  road  by  virftie  of  the  proviso 
as  to  discrimination. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

Like  the  last  two  cases,  this  was  a  suit  in  equity  to  enioin  the 
Railroad  Commissioners,  and  was  heard  with  those  cases.  The  facts 
which  make  the  case  are  stated  in  the  opinion  of  the  court.  The 
case  was  argued  with  Stone  v.  Farmers'  Loan  &  Trust  Co.,  ant€^ 
and  Stone  v.  Illinois  Central  K.  B.  Co.,  ante,  substantially  the 
same  questions  being  involved  in  the  three  cases. 

John  W.  C.  Watson  for  appellants. 

George  Hoadly,  .Edgar  M.  Johnson,  Edward  Colston^  and  TFl  Z. 
Nugent  for  appellee. 

Waiib,  C.  J. — This  is  a  suit  brought  by  the  New  Orleans  and 
Northeastern  R.  R.  Co.  to  enjoin  the  railroad  commission  from 
enforcing  the  railroad  supervision  law  of  Mississippi  against  that 
pacw  company.     It  differs  from  the  cases  of  Stone  t>.  Farm- 

ers' Loan  and  Trust  Co.,  amis,  and  Stone  v,  Illinois  Central  K.  R. 
Co.,  amie^  already  decided,  only  in  the  charter  provisions  on  which 
the  claim  of  a  contract  exemption  from  legislative  control  as  to 
fares  and  freights  is  made.     These  are  as  f oUows : 

'•  Sec.  4.  Be  it  further  enacted.  That  said  company  is  hereby 
authorized  and  empowered  to  transport,  carry,  and  convey  persons 
and  property  on  said  railroad ;  to  build  and  maintain  a  line  of  mag- 
netic telegraph,  and  to  operate  the  same  along  the  line  of  said 
railroad,  and  to  receive  for  such  transportation,  carrying,  convex-- 
ing,  and  telegraphing,  such  tolls  and  charges  as  shall  be  from  time 
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to  time  established,  fixed,  and  regulated  by  the  directors  of  said 
railroad  company." 

"  Sec  18.  Be  it  further  enacted,  That  whenever  any  number  of 
stockholders,  representing  three-fourths  of  the  stocK  now  sub- 
scribed to  said  railroad  company,  shall  accept  the  powers,  privi- 
leges, and  franchises  contained  in  the  preceding  sections  of  this 
act,  the  said  company  shall  avail  themselves  of  the  benefit  thereof, 
and  that  this  act  shall  be  liberally  and  favorably  construed,  so  as 
to  favor  all  the  purposes  and  objects  of  the  same  and  the  o{>eration 
of  the  provisions  tnereof ;  Providedy  That  nothing  contained  in 
the  charter  shall  "be  so  construed  as  to  prevent  the  legislature  from 
regulating  the  rate  of  transportation  for  passage  and  freight  over 
the  same  in  .this  State;  Provided  further,  That  there  shall  be  no 
discrimination  in  favor  of  any  road." 

On  their  face  and  under  the  rulings  in  the  other  cases  these 
sections  show  no  such  contract.  It  is  averred  in  the  bill,  however, 
and  admitted  by  the  demurrer,  that  in  1882  the  State  granted 
charters  to  six  .other  railroad  companies,  in  each  of  which  a  maxi- 
mum of  rates  was  fixed.  After  setting  forth  the  special  provisions 
of  the  charters  in  this  particular,  the  bill  proceeds  as  follows : 

"And  your  orator  is  therefore  advised,  believes,  and  charges, 
that,  as  the  said  legislature,  by  the  proviso  to  the  18th  section  of 
the  said  act  of  March  30,  1871,  reserved  to  itself  the  right '  to 
r^ulate  the  rate  of   transportation  for  passa^  and  freight '  on 
your  orator's  road  in  said  State  of  Mississippi,  but  only  upon  con- 
dition and  with  the  limitation  that  in  and  by  such  act  of  regula- 
tion there  should  be  no  discrimination  in  favor  of  any  road  in  said 
State,  and  a^inst  your  orator,  the  charter  clause  above  referred  to 
becomes  ana  is  integrated  into,  and  forms  part  of,  your  oratoi-'s 
said  charter,  and  the  legislature  having  thus  exercised  and  ex- 
hausted its  power  of  regulating  tariffs  in  respect  to  the  several 
railroad  companies  above  set  out,  is  by  the  terms  of  your  orator's 
charter  precluded  from  making  any  other  or  different  system  for 
regalating  your  orator's  tariff  m  said  State,  or  devising  any  other 
tariff  of  charges  for  it,  else  your  orator  would  be  discriminated 
against  contrary  to  the  true  intent  and  meaning  of  the  last  proviso 
to  section  18th  of  said  act  of  March  30,  1871.'^ 

To  this  we  cannot  agree.  The  provision  in  the  charter  of  the 
New  Orleans  and  Northeastern  Company,  that  in  fix-  r^^b  clausm 
inff  rates  there  shall  be  no  discrimination  in  favor  of  any  "<**  "  ch^t» 
other  road,  does  not  bring  into  that  charter  the  rate  clauses  in  the 
charters  of  the  new  companies.  It  will  undoubtedly  be  the  duty 
of  the  commissioners  when  fixing  the  tariff  for  this  company  to 
see  that  there  is  no  such  discrimination  as  is  provided  against. 
Whether  in  doing  so  it  will  be  necessary  to  have  regard  to  the 
rates  allowed  by  the  later  charters,  is  not  a  question  in  this  case. 
The  decree  of  the  Circuit  Court  is  reversed  on  the  authority  of 
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Stone  t;.  The  Farmers'  Loan  and  Trust  Co.,  <mte  577,  and  thecaoBe 
remanded,  with  instructions  to  dismiss  the  bill. 

Hablan  and  Field,  JJ.  (dissenting). — It  seems  clear  that  the 
{>ower  reserved  to  the  legislature  of  regulating  rates  of  transi)orta- 
tion  for  passengera  and  freight  over  the  road  of  the  complaiiiant 
is  subject  to  tne  condition  that  there  shall  be  no  discriminatioa 
against  it  in  favor  of  any  other  company.  It  other  words,  the  com- 
plainant has  a  contract  with  the  State  that  protects  it  against 
such  discrimination  in  the  matter  of  rates.  If  ^this  were  not  so, 
it  could  not  well  be  the  duty  of  the  railroad  commission,  as  the 
court  declares,  to  see  that  the  discrimination!  provided  against  bj 
the  company's  charter  did  not  exist. 

Adhering  to  the  general  views  expressed  by  me  in  the  preceding 
cases,  I  dissent  f  i-om  the  opinion  ana  judgment  in  this  case. 

Blatchfobd,  J.,  did  not  sit  in  this  case  or  take  any  part  in  its 
decision. 

Power  of  State  to  Regulato  Ratos. — See  Buggies  «.  People,  11  Am.A'Ene. 
R.  R  Cas.  49;  Illinois  Cent.  R.  R.  Co.  v.  People,  11  Ibid.  55;  Eaeser  «.  Ilh- 
nois  Cent.  R.  R.  Co.,  16  Ibid.  40;  Illinois  Cent.  R  R  Co.  «.  Stone,  18  Ibid. 
416;  Hardy  v.  Atchison,  etc.,  R  R  Co.,  18  Ibid.  483;  Esb  ParU  Eoehler.  31 
Ibid.  58;  R.R  Com.  of  Miss.  v.  Yazoo,  etc.,  R  R  Co.,  21  Ibid.  6. 

Proper  Police  Regulations  not  a  Regulation  of  Inter-State  Commeret." 
Chici^o,  etc.,  R.  R  Co.  e.  Pierson,  12  Am.  &  Eng.  R  R  Cas.  156;  Chicago, 
etc.,  R  R.  Co.  «.  People,  18  Ibid.  42;  State  e.  Baltimore,  etc.,  R  R  Co..  IS 
lb.  466 ;  Fargo  e.  Auditor  Qen'l,  22  Ibid.  216. 


Bond 
Wabash,  St.  Louis  ajscd  Paoifio  B.  B.  Co. 

(Advance  Oa$e^  Iowa.    Deeemb&r  15,  1885.) 

The  statute  of  Iowa,  ch.  77,  $  18,  acts  of  Seventeenth  (General  AsBembly, 
proyiding  a  penalty  of  treble  damages  for  ''  extortion  or  unjust  discrimint' 
tion,^'  only  applies  to  extortion  or  unjust  discrimination  by  extortionate  or 
diBcriminative  rates,  and  not  to  diacrimination  by  reason  of  Mlure  to 
furnish  cars  or  means  of  transportation.  This  statute  being  penal,  must  be 
construed  strictly. 

When  objections  are  properly  taken  but  baaed  on  wrong  leaions,  the 
court  will  support  them  on  tne  right  reasons. 

Appeal  from  Pottawattamie  Circuit  Oonrt. 
Action  to  recover  for  refusal  of  defendant  to  transport  com  for 
plaintiff,  and  for  failure  of  defendant  to  transport  com  with 
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promptness,  bj  reason  whereof  it  sustained  injury.    There  was  a 
verdict  and  judgment  for  plaintiff.     Defendant  appeals. 

D.  H,  Solomon  for  appellant. 

Sapp  db  Pvsey  for  appellee. 

Beck,  C.  J. — 1.  The  petition  is  in  five  counts.  The  first  alleges 
the  corporate  capacity  of  the  defendant,  and  the  route  and  extent 
of  its  railroad.  The  second  alleges  that  defendant  refused  to  fur- 
nish cars  for  transportation  of  corn  from  Mineola,  a  station  on  de^ 
fendant's  railroad,  to  St.  Louis,  which  plaintiff  had  contracted  to 
deliver  upon  the*  cars  at  Mineola.  The  third  count  alleges  that 
defendant  refused  to  furnish  plaintiff  cars  to  transport  factb. 

com  from  Mineola  to  Toleao,  Ohio,  St.  Louis  and  Kansas  City, 
Missouri,  although  defendant  was  then  furnishing  cars  to  other 

Persons  for  transportation  of  propertv  to  the  cities  just  mentioned, 
he  fourth  alleges  that  defendant  refused  to  draw  cars  of  the  Kan- 
sas City,  St.  Joseph  &  Council  Bluffs  R.  R.  Co.  from  Council  Bluffs 
Co  Mineola,  to  be  there  loaded  with  plaintiff's  corn,  and  to  be 
transported  to  Council  Bluffs,  and  there  delivered  to  the  Kansas 
Citj^  St.  Joseph  &  Council  Bluffs  R.  R.  Co.,  to  be  hauled  to  the 
places  of  their  destination.     The  fifth  count  alleges  that  plaintiff 
shipped  upon  defendant's  railroad,  to  be  transported  to  Toledo, 
Ohio,  certain   com,  which  was  injured '  by  unreasonable  delay, 
caused  by  the  neglect  of  defendant.  -  The  petition  claims  to  recover 
upon  the  second  and  fifth  counts  actual  damages,  and  upon  the 
third  and  fourth  treble  damages.     The  jury  found  the  damages  as 
c/aimed   bv  plaintiff, — actual  damages  on  the  second  and  fifth 
countB,  and  treble  damages  on  the  third  and  fourth. 

2.  Plaintiff  claims  to  recover  upon  the  third  and  fourth  counts 
under  chapter  77,  §  13,  Acts  Seventeenth  Gen.  Assembly  (Miller's 
Code,  35).     The  case  was  tried  on  the  theory  that  upon  the  case 
made  by  these  counts  and  the  evidence  plaintiff,  is  entitled  to  re- 
cover under  that  provision  treble  damages,  the  court  so  holding  in 
instructions  and  in  other  rulings.     So  much  of  the  section  of  the 
act  referred  to  as  is  necessary  to  quote  is  as  follows :  "  Any  rail- 
road corporation  which  shall  violate  any  of  the  provisions  of  this 
act  as  to  extortion  or  unjust  discrimination  shall  forfeit,  for  every 
£aeh  oJffence,  to  the  person,  company,  or  corporation  aggrieved 
thereby,  three  times  the  actual  damages  sustained  or  overcharges 
paid   by   the  said  TOrty  aggrieved,  together  with  the  costs,  and 
reasonable  attorney^  fees  to  be  fixed  by  the  court."    The  provi- 
sions, the  violation  of  which  subjects  a  railroad  company  to  the 
penalty    prescribed,  are  found  in  the  following  sections  of  the 
statute : 

^^  Seo.  10.  It  shall  be  the  dutv  of  any  railroad  corporation,  when 
within  their  power  to  do  so,  and  upon  reasonable  notice,  to  furnish 
fiOitable   cars  to  any  and  all  persons  who  may  apply  therefor,  for 
28  i^  &  £.  R.  Ca8.-^9 
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the  traDBportation  of  any  and  all  kinds  of  freight,  and  to  receive 
and  transport  such  freight  with  all  reasonable  dispatch,  and  to 
provide  and  keep  suitable  facilities  for  receiving  and  haaling  the 
same  at  any  depot  on  the  line  of  its  road ;  and  also  to  receive  and 
transport  in  like  manner  the  empty  or  loaded  cars  famished  by  any 
connecting  road,  to  be  delivered  at  any  station  or  stations  on  the 
line  of  its  road,  to  be  loaded  or  discharged  or  reloaded  and  returned 
to  the  road  so  connecting,  and  for  compensation  it  shall  not  demand 
or  receive  any  greater  sum  than  is  accepted  by  it  from  any  other 
connecting  railroad  for  a  similar  service. 

"  Sec  11.  No  railroad  corporation  shall  charge,  demand,  or  re- 
ceive from  any  person,  company,  or  corporation,  for  the  transporta- 
tion of  persons  or  property,  or  for  any  other  service,  a  greater  sum 
than  it  shall  at  the  same  time  charge,  demand,  or  receive  from  any 
other  person,  companv,  or  corporation  for  a  like  service  from  the 
same  place,  or  upon  like  conditions  or  under  similar  circumstancee, 
and  all  concession  of  rates,  drawbacks,  and  contracts  for  special 
rates  shall  be  open  to  and  allowed  all  persons,  companies,  and  cor* 

{>orations  alike,  at  the  same  rate  per  ton  per  mile  by  car-load,  upon 
ike  condition  and  under  similar  circumstances,  unless,  by  reason 
of  the  extra  cost  of  transportation  per  car-load  from  a  different 
point,  the  same  would  be  unreasonable  and  inequitable ;  and  shall 
charge  no  more  for  transporting  freight  from  any  point  on  iU  line 
than  a  fair  and  just  proportion  of  the  price  it  charges  for  the  same 
kind  of  freight  transported  from  any  other  point. 

^'  Sec.  12.  No  railroad  company  snail  charge,  demand,  or  receive 
from  any  person,  company,  or  corporation  an  unreasonable  price 
for  the  transportation  of  persons  or  property,  or  for  the  handling 
or  sorting  of  freight,  or  for  the  use  of  its  cars,  or  for  any  privilege 
or  service  afforded  by  it  in  the  transaction  of  its  business  as  a  rail- 
road  corporation." 

3.  The  "  extortion  or  unjust  discrimination"  contemplated  in 
section  18  arises  by  extortionate  or  discriminating  charges,  not 
from  failure  or  refusal  to  furnish  transportation,  or  to  furnish  cars. 
romm  "by  113  There  can  be  no  doubt  of  the  correctness  of  this  con- 
struction, so  far  as  the  penalty  provided  by  section  13 
rests  upon  the  violation  of  duties  imposed  by  sections 
11  and  12,  which  relate  only  to  freight  charges;  and  there  is  as 
little  doubt  that  section  10  does  not  provide  against  "  discriiDina- 
tion"  in  furnishing  cars  or  in  transportation  of  property.     It  simply 
imposes  duties  which  the  common  law  lays  upon  all  carriere,  witli 
others  relating  to  the  furnishing  of  cars  and  tne  transportation  of 
cars  delivered  to  a  railroad  from  a  connecting  road.     There  is 
nothing  in  the  section  which  in  direct  language  so  forbids  ^^  die- 
crimination"  that  it  can  be  said  the  penalties  of  section   13  were 
intended  to  apply  thereto.     It  is  a  familiar  rule  that  penal  statutes 
must  be  strictly  construed,  and  cannot  be  extended  by  implication. 
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See  Potter's  Dwar.  St.  245,  and  notes.  The  statute  in  question, 
aB  it  imposes  a  forfeiture  for  doing  a  thing  therein  prohioited,  is 
to  be  regarded  as  penal.  Potter's  Dwar.  St.  74,  75.  The  statutes 
]Q  question  are  to  be  regarded  as  penal,  and  they  cannot,  there^ 
fore,  be  construed  to  impose  a  penalty  for  "  discrimination"  in 
fufDisliing  transportation.  It  clearly  appears  that  plaintiff's  peti- 
tion presents  no  case  for  treble  damages  under  the  statute  in  ques- 
tion. 

4  Defendant's  counsel  makes  various  objections  to  the  proceed- 
ings and  judgment,  but  fails  to  present,  as  a  reason  for  supporting 
any  one  of  them,  the  fact  that  the  statutes  upon  which  tne  third 
and  fourth  counts  are  based  do  not  authorize  tne  recovery  of  treble 
daruages  for  the  acts  alleged  in  the  petition  and  establisned  by  the 
evidence.     He  makes  objections  to  evidence,  to  rulings  upon  in- 
Btractions,  and  upon  a  motioQ  in  arrest,  but  does  not  support  any 
one  of  them  upon  the  ground  that  treble  damages  are  not  recover- 
able in  the  case  made  by  plaintiff.    But  defendant  could  have 
assigned  as  a  reason  in  support  of  more  than  one  objection  this 
very  ground.     It  is,  then,  the  case  of  a  failure  to  present  the 
proper  reason  in  support  of  objections.    We  will  not  consider 
points  not  made  in  the  courts  below  and  in  this  court;  but  this 
rule  does  not  extend  to  reasons  upon  which  points  may  be  sus- 
tained.    We  are  not  bound  to  follow  the  reasons  of  parties  or 
counsel.     We  may  discard  all  their  reasons,  and  support  their  ob- 
jections or  positions  upon  the  true  grounds,  even  it  they  have  not 
rested  upon  them.     Oi^r  conclusion,  therefore,  that  the  case  can- 
not be   maintained,  that  erroneous  instructions  were  given  and 
evidence  erroneously  admitted,  or  a  motion  in  arrest  erroneously 
overruled,  upon  the  ground  that  treble  damages  are  not  recover- 
able, is  not  a  decision  of  a  point  not  made  in  the  case,  but  is  the 
application  of  reasons,  not  relied  upon  by  defendant,  which  lead 
us  to  support  the  points  or  objection  urged  in  the  court  below  and 
in  this  court. 

5.  It  18  possible  that  plaintiff  may  recover  actual  damages  under 

the  common  law,  or  under  another  statute.    See  Code,  §  1292. 

But  to  entitle  him  to  recover  upon  either,  he  must  p^ 

frame  his  suit  to  that  end.    He  cannot  surely  sue  to 

reoover  treble  damages  under  one  statute,  and,  upon 

appeal  from  a  judgment  awarding  the  relief  he  seeks, 

ask  tJie  conrt  to  require  defendant  to  accept  a  judgment  here  for 

actual  daraages.    Nor  can  defendant,  in  tnis  court,  in  a  like  case, 

require  such  a  judgment  to  be  entered  here.    The  judgment  upon 

two  counts  being  K>r  treble  damages  is  erroneous. 

This  demands  a  reversal  of  the  judgment  as  to  the  whole  case. 
We  cannot  divide  up  a  case,  keeping  a  part  of  it  here,  by  affirming 
the  judgment  to  a  certain  extent  and  remanding  the  other  part  for 
a  new  trial  in  the  circuit  court.    The  reversal  must  therefore  extend 
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to  the  whole  case.  It  is  plain  that  such  a  course  will  be  more 
likely  to  attain  the  ends  of  justice  than  the  other,  which  would  di- 
vide the  case,  and  settle  a  part  of  it  at  a  time.  It  appears  that  the 
court  below  may,  in  a  proper  case,  grant  a  new  trial  as  to  part  of  a 
case,  but  that,  generally,  this  will  not  be  done.  Woodward  t?. 
Horst,  10  Iowa,  120.  The  reasons  which  support  the  authoritjof 
the  court  below  to  grant  a  new  trial  on  part  of  the  counts  of  a 
petition  do  not  apply  to  this  court.  We  cannot  sanction  sach  a 
practice  here.  The  judgment  must  be  reversed  as  to  the  whole 
case. 

6.  There  are  many  questions  discussed  by  counsel,  among  others 
one  involving  the  constitutionality  of  the  sections  of  chapter  77  of 
the  Acts  of  the  Seventeenth  General  Assembly,  above  quoted. 
We  will  not  consider  constitutional  questions  unless  it  is  necessary 
for  the  disposition  of  the  case.  For  this  reason,  we  cannot  con- 
sider the  constitutional  question  argued  by  counsel. 

7.  Other  questions  argued  by  counsel  we  shall  not  consider  for 
two  reasons :  (1)  It  is  certain  that  some  of  them  will  not  ari^ 
upon  another  trial  in  the  court  below.  Indeed,  if  the  pleadings 
be  amended,  as  they  certainly  ought  to  be,  many  of  these  questions 
will  not  probably  again  arise.  (2)  Some  of  the  questions  are  not 
presented  in  a  sufficiently  clear  manner  to  enable  us  to  determine 
them  to  our  satisfaction.  Doubtless,  if  the  case  should  come  here 
again,  counsel,  in  the  exercise  of  greater  care,  would  correct  this 
fault.  It  may  be  further  said  that  counsel  for  plaintiff  do  not 
notice  many  questions  presented  by  defendant. 

The  judgment  of  the  circuit  court  is  reversed. 

See  Paxton  «.  Dlinois,  etc.,  R.  R.  Co.,  6  Am.  &  Bng.  R.  R,  Cm.  591. 
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V. 

Lake  Shore  and  Michigan  Southern  K.  R.  Go. 

{Adwince  Ocue,  Ohio.    December  15, 1885.) 

A  railroad  company  orgaDized  under  the  statutes  of  Ohio  is  a  common 
carrier  of  freights,  and  is  subject  to  judicial  control  to  prevent  the  abuae  of 
its  powers  and  priyileges. 

Where  a  lower  rate  is  given  by  such  cor])oration  to  a  favored  f^hipper, 
which  is  intended  to  give,  and  necessarily  gives,  an  exclusive  monopoly  to 
the  favored  shipper,  affecting  the  business  and  destroying  the  trade  of  other 
shippers,  the  latter  have  the  right  to  require  an  equal  rate  for  all  under  like 
circumstances. 

Where  such  a  corporation,  as  a  conunon  carrier  of  freig^hta,  in  considera- 
tion of  the  fact  that  a  shipper  furnished  a  greater  quantity  of  freights  than 
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other  flbippen  during  a  given  term,  agrees  to  make  a  rebate  on  the  published 
tariff  on  such  freights,  to  the  prejudice  of  the  other  shippers  of  like  freights 
luder  the  same  circumstances,  hddf  such  a  contract  is  an  unlawful  discrimi- 
Dtdon  in  favor  of  the  larger  shipper,  tending  to  create  monopoly,  destroy 
competition,  injure,  if  not  destroy,  the  business  of  smaller  operators,  con- 
trary to  public  policy,  and  will  be  declared  void  at  the  instance  of  parties 
injured  tnereby, 

8nch  a  contract  of  discrimination  cannot  be  upheld  simply  because  the  fa- 
vored shipper  may  furnish  for  shipment  during  the  year  a  larger  freightage 
in  the  aggregate  than  any  other  shipper,  or  more  than  all  others  comoined. 
A  diflcri  mi  nation  resting^  exclusively  on  such  a  basis  will  not  be  sustained. 

iJthough  a  court  will  ordinarily  look  to  the  interest  of  a  common  carrier 
as  an  element  in  the  case  when  a  contract  with  him  relating  to  freightage  is 
attempted  to  be  upheld  or  set  aside,  such  a  contract  will  not  be  sustained  by 
the  courts  simply  oecause  the  business  to  be  done  under  it  is  **  largely  profit- 
able" to  him. 

Where  it  appeared  that  the  plaintiffs'  business  was  such  as  to  make  themi 
frequent  shippers,  and  that  a  continuous  series  of  shipments  was  necessary 
in  conducting  their  business,  and  that  a  remedy  sougnt  by  actions  at  law 
would  lead  to  a  multiplicity  of  suits,  held^  the  court  will  intervene  by  injunc- 
tion to  prevent  a  multiplicity  of  suits,  and  it  is  not  a  prerequisite  that  the 
plaintiffs  should  have  first  established  their  rights  by  an  action  at  law. 

Where  a  defendant  railroad  company  is  a  corporation,  consolidated  under 
the  statutes  of  several  States,  including  this  State,  and  its  road  extends  into 
several  States,  hM,  that  its  acts  of  injurious  discrimination  committed  or 
threatened  in  this  State  to  the  business  of  shippers,  either  here  or  along  the 
line  of  its  railroad  is  this  State,  may  be  enjoined  by  the  courts  of  this  State. 

Heserved  in  the  District  Court  pf  Cuyahoga  county. 
The   plaintiffs,  Scofield,  Shurmur  &  Teagle,  filed  their  petition 
in  the  Court  of  Common  Pleas,  and  therein  alleged,  in  substance, 
that  since  1875  they  have  been  manufacturers  of  and  dealers  in  re- 
fined and  other  products  of  petroleum,  at  Cleveland  ;  that  during 
the  same  time  the  Standard  Oil  Company  was  largely  engaged 
in  the  same  business ;  that  defendant  was  the  owner  of  a  line  of 
railroad   passing  through  Cleveland,  and  extending  from  Buffalo, 
New    York,  to  Chicago,  Illinois,  with   branches  to  Detroit  and 
Grand    Kapids,  in  Michigan  ;  that  it  was  amply  supplied   with 
proper  equipment  to  receive  and  caiTy  the  product  of  plaintiffs ; 
that  it  made  and  published  tariff  rates  for  the  transportation  of  oil 
in   barrels,  which  plaintiffs  were  at  all  times  charged,  in  common 
with  all   other  manufacturers,  in  Cleveland,  except  the  Standard 
Oil   Company,  which  plaintiffs  say  was   largely  in  excess  of  the 
rates  charged  to  and  paid  by  the  Standard  Oil  Company  to  the  same 
points  ana  places;  that  defendant  connected  with  other  railroads 
at  its  tef^mmij  by  and  over  which  said  oil  was  forwarded  and  car- 
ried to  its  destination ;  that  defendant  combined  with  these  con- 
necting roads,  so  that  the  charges  to  plaintiffs  for  delivery  to  points 
bejond  defendant's  line  and  branches  were  largely  in  excess  of  the 
charges  to  the  Standard  Oil  Company  for  the  same  service,  and 
that  the  proportions  of  such  through  rates  for  carriage  over  de- 
fendant's line  were  much  less  to  the  Standard  Oil  Company  than 
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to  the  plftinti£b;  that  defendant  refuses  to  give  plaintiffs  the 
through  rates  given  to  the  Standard  Oil  Company,  and  threatens 
to  refnse  in  the  f ntnre ;  that  said  discrimination  is  made  to  the 
Standard  by  rebates  from  tariff  rates ;  that  plaintiff  have  a  large 
business  in  the  States  west,  northwest,  and  southwest  of  Cleve- 
land, and  in  the  cities  and  towns  along  defendant's  road,  and  its 
branches  and  connecting  lines ;  that  the  direct  line  to  many  places, 
the  only  line  over  which  to  supply  said  business,  is  the  road  of  de- 
fendant ;  that  the  same  can  only  be  made  profitable  by  their  ability 
to  have  carried  to  said  markets  their  said  products  at  as  low  rat^ 
as  are  given  to  the  Standard,  which  they  say  is  their  principal 
competitor ;  that  plaintiffs  are  entitled  of  right  to  have  irom  de- 
fendant, as  a  common  carrier,  equal  facilities  of  shipment  and  de- 
livery, and  equal  i-ates  of  freight  for  the  shipment  of  their  prod- 
ucts, with  all  other  persons  and  companies  engaged  in  the  manu- 
facture, sale,  or  shipment  of  the  same  products  to  like  points; 
that  the  defendant,  designing  to  injure  plaintiffs  in  their  said  busi- 
ness, and  to  advance  the  intei-ests  of  the  Standard,  made  the  dis- 
crimination aforesaid;  that  by  reason  thereof,  plaintiffs  cannot 
compete  with  the  Standard  in  said  markets ;  that  defendant  refuses 
to  give  them  the  same  rates,  and  threatens  to  continue  the  same 
discrimination  ;  that  by  so  doing  defendant  is  inflicting  and  will 
inflict  upon  plaintiffs  irreparable  injur}'  and  damages  that  cannot 
be  estimated  in  money,  ete.  Whereupon  they  pray  that  defend- 
ant may  be  restrained  from  charging  to  and  collecting  from  plain- 
tiffs, for  freight  over  said  lines,  rates  and  amounts  in  excess  of 
those  chared  to  the  Standard  for  like  ^oods  to  the  same  points,  or 
from  discriminating  against  plaintiffs  in  favor  of  the  Standard, 
either  upon  its  own  lines,  or  on  through  freight  over  its  line  and 
connecting  lines. 

The  defendant,  by  way  of  answer,  admits  the  business  of  plain- 
tiffs ;  admits  it  is  a  common  carrier,  and  owns  and  operates  the 
railroad  and  branches  designated ;  denies  the  combination  and  in- 
tention to  injure  the  plaintiffs,  as  alleged ;  admits  that  plaintiffs 
are  entitled  to  have  their  products  carried  at  reasonable  rates ; 
denies  that  it  has  discriminated  against  plaintiffs  in  favor  of  com- 
petitors ;  and  avers  that  it  has  at  all  times  been  ready  and  willing 
to  carry  the  products  of  plaintiffs  at  the  same  price  charged  others 
under  like  circumstances.     It  denies  that  it  chai^d  plaintiffs  more 
than  the  Standard,  under  the  same  circumstances,  with  like  facili- 
ties and  for  like  quantities,  and  avers  its  willingness  to  treat  plain- 
tiffs' consignments,  to  the  fullest  extent,  quantity  and  conveniences 
being  equal,  as  it  does  the  consignments  of  the  Standard^   and 
offers  so  to  do.     It  says  that  in  1875  the  Standard  Oil  Company 
was  debating  as  to  the  proprietv  of  removing  its  refining  business 
to  the  oil-producing  regions ;  that  it  was  desirable  that  so  large  a 
business  should  be  retained  in  Cleveland ;  that,  during  the  season 
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of  Davagation  on  the  lakes,  vesBels  carried  oil  cheaper  than  defend- 
ant could  afford  to ;  that  prior  to  1875  the  Standard  had  shipped 
largely  in  that  way,  and  stored  the  same  at  commercial  centers, 
for  winter  distribution  through  the  country;  that  in  1875  the 
Standard,  through  its  officers,  presented  these  contingencies  to  de- 
fendant, and  proposed  that  it  would  give  to  defendant  the  carriage 
of  all  its  products  for  the  markets  west  and  northwest  of  Cleve- 
land, summer  and  winter;  that  it  would  care  for  bulk-oil  carried  in 
tanks  ;  load  and  unload  its  trains,  and  furnish  depots  and  switches 
at  the  termini  in  and  on  which  to  deliver  the  oil,  and  take  on  itself 
the  risk  of  loss  by  fire,  and  that  the  quantity  should  at  no  time  be 
less  than  the  preceding  year;  that  it  would  carry  the  oil  of  the 
Standard  to  tne  markets  aforesaid  at  prices  averaging  about  10 
cents  per  barrel  less  than  tariff  rates  charged  to  tne  rest  of  the 
public ;  that  the  rates  were  not  fixed  rates,  but  depended  upon 
changes  in  the  tariff  rates  ;  that  the  arrangement  was  not  exclusive, 
but  was  open  to  all  persons  shipping  a  like  quantity  under  like 
circumstances;  that  such  contract  has  remained  in  force  ever  since, 
and  that  all  the  shipments  by  and  rates  to  the  Standard,  complained 
of  by  plaintiffs,  were  made  and  paid  under  said  agreement ;  that 
its  general  tariff  rates  paid  by  plaintiffs  were  reasonable,  and  as 
low  as  defendant  could  afford  to  carry  plaintiffs'  oil,  having  reference 
to  the  limited  quantity  manufactured  and  shipped  by  them  for 
said  markets ;  that  for  the  larger  portion  of  the  period  complained 
of  more  than  one-half  of  the  oil  shipped  -by  the  Standard  was  car- 
ried in  tanks  on  cars  owned  by  it,  and  as  to  which  defendant  had 
no  tariff  rates,  and  the  rates  paid  for  such  transportation  was  for 
hauling  the  cars  and  tanks  over  the  road,  and  did  not  come  in  com- 
petition with  the  plaintiffs ;   that  the  larger  portion   of  the  oil 
shipped  by  the  Standard  was  consigned  to  points  beyond  the  termini 
of  defendant's  road  ;  that  it  had  no  control  over  the  same  as  to 
rates,  except  by  contract  with  such  distributing  lines,  and  which  it 
could  not  change  without  the  consent  of  such  companies,  and  that 
it  ifl  not  responsible  for  their  actions  in  the  premises.     The  defend- 
ant  8a js  it  had  a  ri^ht  to  make  such  contract ;  that  the  same  was 
profitable  to  it ;  and  that  it  thereby  obtained  and  reWned  a  large 
DQsinees  which  would  have  otherwise  been  lost  to  it. 

PlaintifEs  replied,  denying  that  it  had  such  an  arrangement  with 
the  Standard  Oil  Company  as  defendant  averred;  denied  that  they 
received,  during  the  period  mentioned,  the  benefit  of  the  tariff 
rates  allowed  to  that  company ;  denied  that  defendant  has  been 
ready  or  willing  to  give  plaintiffs  the  same  rates  as  are  given  to 
the  Standard  Oil  Company  ;  denied  that  the  tariff  of  rates  given 
them  is  reasonable  or  as  low  as  defendant  can  afford  to  carry  said 
products.  They  deny  that,  for  any  portion  of  the  time  mentioned, 
the  rates  to  plaintiffs  and  to  the  Standard  Oil  Company  have  been 
the  same,  and  aver  that  the  conditions  of  shipment  offered  by  them 
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Iiave  been  the  same  as  those  offered  by  said  compaDj,  except  the 
single  difference  of  the  amount  of  refined  oils  offered  for  shipment 
Plaintiff  aver  that  they  have  tanks  and  cars  of  precisely  the  same 
construction  and  devoted  to  the  same  use  as  those  of  the  Standard 
Oil  Company ;  that  they  have  frequently  demanded  and  been  re- 
fused the  same  rates  of  transportation  as  defendant  gave  to  the 
Standard ;  and  ftverred  that  in  their  application  to  defendant  it  had 
been  for  c&r-Ioad  lots  and  for  quantities  of  from  one  to  ten  car- 
loads ;  that  they  have  been  ready  at  all  times  to  make  shipments  at 
their  own  risk,  but  that  defendant  still  refused  them  the  same  rates 
^iven  to  the  Standard.  They  say  that  a  large  portion  of  the  oil 
snipped  from  Cleveland  is  consigned  to  points  beyond  the  termiuns 
of  defendant's  railroad,  but  that  defendant  publishes  through  rates 
to  points  reached  by  connecting  lines,  and  has  offered  to  ship  at 
those  rates  to  those  points,  but  refuses  to  make  the  rates  the  same 
as  those  given  to  the  Standard.  They  aver  that  the  relations  of 
the  defendant  to  said  connecting  lines  are  such  that  defendant 
could  make  the  same  rates  as  it  does  make  for  the  Standard  Oil 
Company,  and  they  deny  that  any  arrangement  is  in  force  between 
defendant  and  said  company  resting  upon  any  obligation,  contract, 
or  agreement,  as  averred  in  the  answer,  and  pray  judgment  as  in 
the  petition. 

Plaintiffs  procured  a  judgment  and  decree  in  the  Court  of  Com- 
mon Pleas,  granting  the  relief  prayed  for ;  and  the  case  haring 
come  by  appeal  into  the  District  court,  and  said  cause  coming  on 
to  be  heard  on  motion  for  its  reservation,  the  judges  being  of  opin- 
ion that  important  and  difficult  questions  existed  in  the  case,  the 
same  was  reserved  for  decision  here.  That  court  found  the  facts 
as  follows : 

"  (1).  The  court  find  the  plaintiffs  are,  and  since  1875  have  been, 
partners,  carrying  on,  in  a  large  way,  at  Cleveland,  Ohio,  where 
their  refinery  is  situated,  the  business  of  refining  crude  petroleum, 
and  selling  the  refined  product  mainly  throughout  the  territory 
west  and  northwest  of  Cleveland,  and  extending  throughout  the 
western  and  northwestern  States ;  this  business  being  one  in  which 
they  have  invested  a  large  amount  of  capital,  and  m  which  they 
have  established  a  large  and  profitable  trade  throughout  such  ter- 
ritory, which  constitutes  the  natural  market  for  the  s^e  of  such 
products  manufactured  at  Cleveland,  the  cost  of  plainti&^  refinery 
Deing  about  $70,000,  with  a  refining  capacity  of  about  150,000 
barrels  per  year. 

^'  (2).  That  the  defendant  is  a  consolidated  railroad  company, 
owning  and  operating  a  railroad  extending  from  Buffalo,  in  die 
State  of  New  York,  to  Chicago,  in  the  State  of  Illinois,  and  nam- 
ing through  parts  of  the  States  of  New  York,  Pennsylvania,  Ohio, 
Indiana,  Michigan,  and  Illinois ;  and  also  owning  and  operating 
branches  from  Toledo,  in  the  State  of  Ohio,  to  Detroit,  in  the 
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State  of  Michigan ;  and  also  from  White  Pigeon,  in  the  State  of 
Michigan,  to  Grand  Bapids,  in  the  State  of  Midiigan. 

'^  (3).  That  8aid  railroad,  so  far  as  the  same  is  constmcted  and 
operated  in  the  State  of  Ohio,  extends  from  the  easterly  line  of 
Ashtabula  county  to  the  westerly  line  of  Williams  county ;  that  it 
is  a  corporation  engaged,  as  a  common  carrier,  in  the  business  of 
transporting  persons  and  property,  for  hire  and  reward,  over  its 
said  line  of  road  and  branches. 

^^  (4)  That  it  crosses  and  connects  with  other  lines  of  railroads 
at  Toledo,  Cold  water,  and  Chicago,  over  which  it  can  and  does  for- 
ward passengei-s  and  freight  to  their  destination  and  consignment 
points,  as  reqnested  and  directed ;  that  it  holds  itself  ont  as  ready 
to  make,  ana  does  make,  the  rates  to  points  reached  by  connecting 
roads ;  that  defendant,  as  such  common  carrier,  has  been  accus- 
tomed to  receive,  for  transportation,  property,  over  its  line  and 
branches,  to  points  beyond  tne  termini  of  the  same,  by  delivering 
the  same  at  sach  termini  to  connecting  roads,  for  carriage  to  the 
points  of  consignment. 

"  (5^  That  the  rates  for  such  through  freights  are  fixed  by  agree- 
ment Detween  the  different  companies  owning  the  lines  over  which 
such  freights  are  carried,  and  not  by  the  defendant  alone,  and  are 
charged  by  like  agreement  from  time  to  time. 

"(6)  That  what  are  termed  *  local  rates,'  being  for  propertv 
received  and  delivered  at  points  on  the  line  of  defendant's  roadf, 
are  fixed  exclusively  by  the  defendant. 

^^(7)  That  some  of  the  towns  and  cities  on  the  main  line  and 
brancnes  of  the  defendant's  road  can  only  be  reached,  bv  shippers 
from  Cleveland,  over  its  said  road  and  branches ;  and  all  of  them, 
as  well  as  the  towns  on  most  of  its  connecting  branches,  can  be 
most  directly  reached  by  means  of  its  line  from  Cleveland. 

'^(8)  That  the  defendant  is  sufficiently  supplied  with  cars  and 
engines  and  appliances  for  transportation  necessary  to  enable  it,  in 
the  ordinary  course  of  its  business,  to  receive  and  carry  for  the 
plaintifEs  such  products  from  Cleveland  to  such  markets. 

"  (9)  That  for  a  period  of  time,  extending  back  beyond  the  time 
when  plaintiffs  commenced  the  manufacture  of  oil  in  the  city  of 
Cleveland,  the  defendant  has  published,  for  the  benefit  of  the  pub- 
lic, tariff  itites  for  local  and  through  freights,  which  have  been 
frequently  changed,  and  including  rates  for  the  carriage  of  oil  in 
barrels. 

^'  (10)  That  plaintiffs  commenced  and  established  their  present 
bnsiness  in  Cleveland  in  the  spring  or  summer  of  1875,  and  sub- 
sequently, in  July,  1876,  became  engaged  in  the  same  by  arrange- 
ment iTvith  the  Standard  Oil  Company,  to  the  partial  extent  of 
their  oi^ii  manufacturing  establishment. 

"  (10^)  That  during  the  time  in  the  petition  named,  the  Stand- 
ard Oil  Company,  the  plaintiffs'  principal  competitor  in  business, 
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has  also  been,  and  still  is,  engaged  in  a  like  business  with  them,— 
it  having  at  Cleveland  a  large  refinery  from  which  it  sells  like  prod- 
ucts in  tne  same  markets ;  that  the  refineries  of  both  are  sitnate 
on  the  line  of  railroads  other  than  that  of  the  defendant,  bat  hav- 
ing like  connection  with  it ;  that  each  has  switch  tracks  extending 
to  their  refineries  from  the  main  lines  of  the  roads  on  which  they 
are  situate,  by  means  of  which  shipments  from  them  are  made ; 
the  course  of  business  in  making  shipments  by  defendant's  road  by 
the  car-load  (which  is  the  manner  in  which  nearly  all  the  bnsioeffi 
is  done)  being  for  the  defendant,  on  request  of  either,  to  famifih 
its  cars,  which  are  switched  from  its  connecting  track  by  the  road 
on  which  the  refineries  are  situate,  to  the  refineries,  then  loaded 
by  the  shippers,  and  by  said  road  drawn  out  and  plac^  on  the  de- 
fendant's tracks  for  shipment  by  its  road.  By  some  traffic  arrauge- 
ment  between  the  roads,  a  switching  charge  per  car  for  such  ser- 
vice is  charged  by  the  local  road  against  the  defendant,  which  is 
by  it^  at  its  discretion,  charged  against  the  shippers  with  its  gen- 
eral freight  charge.  Upon  shipments  in  less  than  car-load  lots, 
delivery  is  made  to  the  defendant's  freight  depot 

'^  (11)  That  the  Standard  Oil  Company  was  then,  and  ever  since 
has  been,  engaged  in  the  same  business  at  Cleveland  and  elsewhere, 
and  did  then  and  ever  since  has  manufactured  and  shipped  more 
than  ninety  one-hundredths  of  all  the  illuminating  oil  and  prodacts 
of  petroleum  manufactured  and  shipped  at  and  from  ^e  city  of 
Cleveland. 

"  (12)  The  court  further  find  that  prior  to  1875  it  was  a  ques- 
tion whether  the  Standard  Oil  Company  would  remain  in  Cleve- 
land, or  remove  its  works  to  the  oil-producing  country,  and  such 
question  depended  mainly  upon  rates  of  transportation  from  Cleve- 
land to  market ;  that  prior  thereto  said  Standard  Company  did 
ship  large  quantities  of  its  products  by  water  to  Chicago  and  other 
lake  points,  and  from  thence  distributed  the  same  by  rail  to  inland 
markets ;  that  it  then  represented  to  defendant  the  probability  of 
such  removal ;  that  water  transportation  was  very  low  during  the 
season  of  navigation  ;  that  unless  some  arrangement  was  made  for 
rates,  at  which  it  could  ship  the  year  round  as  an  inducement,  it 
would  ship  by  water,  and  store  for  winter  distribution ;  that  it 
owned  its  tank  cars,  and  had  tank  stations  and  switches,  or  would 
have,  at  Chicago,  Toledo,  Detroit,  and  Grand  Bapids,  on  and  into 
which  the  cars  and  oil  in  bulk  could  be  delivered  and  unloaded 
without  expense  and  annoyance  to  defendant ;  that  it  had  switches 
at  Cleveland  leading  to  its  works,  at  which  to  load  cars,  and  would 
load  and  unload  all  cars ;  that  the  quantity  of  oil  to  be  shipped  by 
the  company  was  very  large,  and  amounted  to  90  per  cent,  or  more, 
of  all  the  oil  manufactured  or  shipped  from  Cleveland,  and  that  if 
satisfactory  rates  could  be  agreed  upon,  it  would  ship  over  defend- 
ant's road  all  its  oil  products  for  territory  and  markets  west  and 
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oorthwest  of  Cleveland,  and  agree  that  the  quantity  for  each  year 
shoald  be  eqnal  to  the  amount  shipped  the  pi'ecedin^  year ;  that 
apon  the  faith  of  these  representations  the  defendant  did  enter  into 
the  contract  and  arrangement  substantially  as  set  forth  in  defend- 
ant's answer ;  that  the  rates  were  not  fixed  rates,  but  depended 
upon  the  general  card  tariff  rates,  as  charged  from  time  to  time, 
bat  substantially  to  be  carried,  from  time  to  time,  for  about  ten 
cents  per  barrel  less  than  tariff  rates,  and  in  consideration  of  such 
reduced  rates  as  to  bulk  oil  the  Standard  Company  agreed  to  fur- 
nish its  own  cars  and  tanks,  load  them  on  switches  at  distributing 
points,  and  unload  them  into  distributing  tanks,  and  was  also  to 
toad  and  unload  oil  shipped  in  barrels,  and  without  expense  to  de- 
fendant, and  with,  by  reason  thereof,  less  risk  to  defendant,  which 
entered  into  the  consideration,  and  was  also  to  ship  all  its  freights 
to  points  west  and  northwest  of  Cleveland,  except  small  Quantities 
to  lake  ports  not  reached  by  rail,  and  to  so  manage  the  snipments 
as  to  cars  and  times  as  would  be  most  favorable  to  defendant ;  that 
defendant  then  aCTced  to  said  terms ;  that  said  agreement  so  made 
in  1875  has  remained  in  force  ever  since. 

"  (13)  That,  at  a  cost  CKceeding  $100,000,  said  Standard  Com- 
pany   had    constructed    the    terminal    facilities    promised    and 
herein  found  ;  that  in  fact  the  risk  of  danger  from  fire  to  defend- 
ant, the  expense  of  handling  in  loading  and  unloading,  and  in  the 
use  of  the  Standard  tank  cars  is  less  (but  how  much  the  testimony 
does  not  show)  than  upon  oil  shipped  without  the  use  of  such  or 
similar  terminal    facilities;   that  said    Standard   Company  com- 
menced by  shipping  about  450,000  barrels  a  year  over  defendant's 
road,  which  increased  from  year  to  year,  until  in  1882,  the  year 
before  filing  the  petition  in  this  action,  the  quantity  so  shipped 
on  defendant's  road  amounted  to  742,000  barrels,  equal  to  2,000 
barrels,  or  one  full  train-load,  per  day. 

*^  (14)  That  said  arrangement  was  not  exclusive,  but  was  at  all 
times  open  to  others  shipping  a  like  quantity,  and  furnishing  like 
service  and  facilities ;  that  it  was  not  made  or  continued  with  any 
intention  on  the  part  of  the  defendant  to  injure  the  plaintiffs  in 
any  manner ;  that  plaintiffs  knew  of  an  arrangement  between  de- 
fendant and  the  Standard  Oil  Company  years  before  Januarv  1, 
1880,  and  on  or  about  July  20, 1876,  contracted  with  the  Stancfard 
Company  to  give  it  the  control  of  the  shipments  of  plaintiffs'  oil, 
and  tne  plain tifb  the  benefit,  if  any,  of  any  arrangements  then  ex- 
isting, or  that  might  thereafter  exist,  with  the  Standard  Oil  Com- 
panjr,  upon  shipment  of  oil,  and  which  plaintiffs  received  until 
abont  January  1, 1880,  when  they  ceased  operating  with  the  Stand- 
ard Oil  Company,  and  thereafter  were  charged  and  paid  the  regu- 
lar  tariflE  rates  published   by  defendant,  and  by  it  charged  and 
collected  from  all  the  public  except  the  Standard  Oil  Company, 
mider  the  arrangement  aforesaid. 
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'^  (15)  That  the  testimony  on  behalf  of  the  plaintifie  fails  to  show 
the  quantity  manufactured  or  shipped  by  them ;  and  how  much 
they  could  or  would  ship  by  defendant's  road  if  the  Standard  Oil 
Company  were  charged  tariff  rates  does  not  appear  in  the  testi- 
mony, although  the  testimony  does  show  that  plainti&  shipped 
many  car-loa(k ;  but  the  court  find  that  the  Standard  Oil  Company 
have  shipped  and  do  ship  over  defendant's  road  more  than  ninety 
one-huuaredths  of  all  the  oil  manufactured  at  and  shipped  from 
Cleveland. 

"  (16)  The  court  further  find  that  at  the  time  of  filing  the  peti- 
tion, and  at  all  times  after  November  29, 1882,  the  price  charged 
the  Standard  Oil  Company  from  Cleveland  to  Chicago  was  50c 
per  barrel  on  oil  in  barrels,  and  $40  for  each  tank  car ;  that  at  the 
time  of  filing  the  petition,  and  from  and  after  May  19,  1883,  the 
tariff  rate  between  the  points  aforesaid  was  60c.  per  barrel,  while 
from  November  20,  1882,  to  May  19,  1883,  the  tariff  was  70c.  per 
barrel ;  that  prior  to  the  dates  aforesaid  the  tariff  rates  and  rates 
to  the  Standard  frequently  changed,  and  the  difference  was  fre- 
quently greater  than  after  said  dates ;  that  61  barrels  constitutes  a 
car-load,  and  80  barrels  are  estimated  to  the  tank,  but  that  some 
tanks  hold  100  and  some  120  barrels ;  and  that  at  no  time  were 
tariff  rates  made  or  published  for  tank  cars  carried  by  defendant, 
with  refined  oil,  except  when  furnished  by  said  Standard  Com- 
pany. 

"(17)  That  after  said  May  19, 1888,  about  the  same  difference 
of  10  cents  per  barrel  existed  between  tariff  rates  and  the  prices 
charged  to  the   Standard  Oil  Company  to  the  different  points 
along  the  line  and  consignment  points  beyond  the  termini  of  de- 
fendant's road ;  that  five  barrels  of  oil  make  a  ton,  and  that  the 
1)ric68  charged  the  Standard  after  November,  1882,  from  Cleve- 
and  to  Chicago,  amounted  to  70-100  of  one  cent  per  ton  per  mile, 
and  tariff  rates,  to  83-100  of  one  cent  per  ton  per  mile ;  that  the 
contract  of  arrangement  made  with  defendant  has  been  laigely 
profitable  to  defendant ;  that  during  the  season  of  water  navigation 
the  Standard  Company  could  have  shipped  to  said  distributing 
points  on  vessels,  by  the  lakes  and  river,  barreled  oil  for  a  loss 
sum  than  the  rates  charged  to  it  by  defendant  to  plain tifb  and  the 
public,  and  were  reasonable  rates  in  themselves. 

^'  (18)  That  the  defendant  from  time  to  time  published,  and 
still  does  publish  and  hold  forth  to  the  public,  a  certain  printed 
tariff  of  rates  of  charge  for  the  shipment  and  delivery  of  all  classes 
of  freight,  including  the  products  of  the  plaintiffs'  refinery,  be- 
tween Cleveland  aforesaid  and  the  various  towns  and  cities  upon 
its  said  line,  branches,  and  connecting  lines,  and  has  refused,  and 
still  does  refuse,  to  ship  such  products  for  the  plain ti&  to  any  of 
such  points  named  in  its  tariff  or  schedule  except  for  the  prices 
therein  named;  and  that  such  schedule  fixes  the  prices  for  oil 
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fibipinentfi  at  so  mnch  per  barrel  to  the  public,  irrespective  of 
their  being  shipped  in  barrels  by  ordinary  freight  cars,  or  in  bulk 
by  means  of  tank  cars. 

"(19)  That  the  plaintiffs  have,  since  December,  1879,  frequent- 
ly applied  to  the  defendant  both  for  reduced  rates  upon  such 
tarin  rates,  and  for  like  rates  with  those  made  to  said  Standard 
Oil  Company,  both  upon  their  general  shipments  by  the  ordinary 
freight  cars  of  the  defendant,  and  ako  upon  shipments  to  be  by 
them  made  in  bulk,  by  means  of  tank  cars  owned  by  them,  they 
proposing  to  load  and  unload  the  same  at  terminal  points,  and  to  as- 
sume all  risks  by  fire  or  leakage;  but  that  the  defenaant  has  and  still 
does  refuse  to  allow  them,  by  either  course  of  shipment,  rates  less 
tlian  such  tariff  rates ;  the  tariff  charged  and  demanded  upon  such 
shipments  in  bulk  being  on  the  basis  of  eighty  barrels  allowed  to 
be  shipped  by  each  tank  car. 

,"(20J  The  defendant .  has  received,  ever  since  the  first  day  of 
Deceraoer,  1879,  and  still  does  receive  from  said  Standard  Oil 
Company,  at  Cleveland,  and  ship  for  it  like  products  to  those  of 
the  plaintiff,  at  rates  much  less  than  such  schedule  rates,  and  re- 
ceives and  ships  for  said  Standard  Oil  Company  oil  for  shipment, 
in  bulk,  to  such  points,  by  means  of  tank  cai-s  of  said  Standard 
Company,  at  rates  much  less  than  said  schedule  i*ates,  and  much 
less  than  tlie  rates  allowed  to  said  company  for  the  shipment  of  oil 
by  barrels  in  ordinary  freightcars,  ana  that  such  reduced  rates  to 
said  Standard  Oil  Company,  by  means  of  such  tank  cars,  are  al- 
lowed both  by  making  to  it  a  lower  rate  upon  its  shipments  by  the 
defendant's  cat's  in  barrels,  and  also  by  means  of  its  oeing  allowed 
to  ship  by  means  of  its  said  tank  cars  to  their  full  capacity,  run- 
ning from  80  to  120  barrels  each,  and  averaging  over  100  barrels 
each,  and  the  reduced  rate  being  charged  on  a  basis  of  80  barrels 
per  car.      The  defendant  chared   the   plaintiffs  the  switching 
charge,  and  omitted  to  charge  the  same  to  the  Standard  Oil  Com- 
pany.    That  it  was  a  further  part  of  such   understanding  that 
should  the  defendant  give  to  other  shippers  like  rates,  said  Stan- 
dard Oil  Company  would,  as  far  as  possible,  withdraw  from  it  its 
shipments ;  and  that,  for  the  purpose  of  effectually  securing  at  least 
the  irreaterpart  of  said  trade,  the  defendant,  on  the  completion  of 
the  i^ew  York,  Chicago  &  St.  Louis  Railroad,  a  competing  line 
from  Cleveland  to  the  west,  in  the  year  1883,  entered  into  a  trafSc 
armogement  with  it,  giving  to  it  a  portion  of  the  shipments  of 
said   Standard  Oil  Company  west,  on  a  condition  of  its  uniting 
with  it  in  the  carrying  out  of  such  understanding  as  to  reduced 
rates  to  said  Standard  Company,  which  arrangements  still  exist. 

*^  (31)  That  upon  the  shipments  made  by  the  defendant  for  said 
Standard  Oil  Company  of  such  products,  the  rates  paid  for  ship- 
ment to  points  of  deliverr  upon  the  defendant's  connecting  lines, 
and  beyond  its  line,  have  been  and  are  less,  for  the  ratable  amount 
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of  carriage  charged  for  the  dietance  ti-ansported  over  its  own  line, 
than  said  schedule  rates,  or  than  the  lower  rates  charged  to  the 
Standard  Oil  Company  for  shipments  to  the  terminal  points  at 
which  said  shipments  went  from  said  road  to  the  connecting 
line, — ^how  mucli  less,  the  defendant  has  refused  to  state. 

^<(22)  That  the  reduced  rates  charged  to  said  Standard  Oil 
Company  upon  its  shipments  are  arrived  at  by  charging  upon  such 
shipments  full  tariff  rates,  and  afterwards,  in  accordance  with 
some  prearranged  method  agreed  on  with  said  Standard  Oil  Com- 
pany, refunding  to  it  a  portion  of  the  freight  so  charged  and 
collected  ;  the  amount  so  refunded  being  known  as  a  '  drawback' 
or  *  rebate.' 

'^'(23)  That  the  evidence  does  not  establish  the  fact  whether  or 
not  all  the  various  advantages  claimed  as  secured  to  defendant  by 
its  contract  with  the  Standard  Oil  Company  are  the  equivalent  for 
the  discrimination  made  to  it  in  freights." 

«/".  K  IngersoU  and  Henderson^  Klme  <&  ToUes  for  plain ti& 

Estep^  Dickey  cfe  Squire,  O.  C.  Oetzendam/ner  and  Ashley  Pond 
for  defendant. 

Athebton,  J. — The  main  question  in  this  case,  and  to  which  all 
others  are  subordinate,  is  this :  Has  the  defendant  a  right  to  dis- 
criminate between  freights  and  customers,  and  furnish  transnorta- 
tion  to  one  at  a  less  i*ate  than  to  others,  in  a  case  where  snco  dis- 
crimination is  injurious  to  and  destructive  of  the  legitimate  busine^ 
of  others?     That  ultimate  question  requires  the  consideration  of 
several  other  propositions  and  queries,  some  of  which  may  be 
stated  as  follows :  (1)  What  were  the  rights  and  duties  of  com- 
mon carriers  at  common  law,  and  was  the  shipper  entitled  to  have 
his  goods  shipped  at  a  rate  equal  to  that  charged  to  others,  or  was 
he  entitled  to  any  protection  other  than  to  have  his  goods  trans- 
ported for  a  reasonable  compensation  ?     (2)  What  changes,  if  any, 
nave  been  made  by  statute  in  this  State  touching  the  duties  and 
liabilities  of  a  common  carrier  at  common  law  ?    (3^  Is  the  con- 
tract made  between  the  defendant  and  the  Standard  Oil  Company, 
and  mentioned  in  the  pleadings,  good  in  law,  or  is  it  void  on 
grounds  of  public  policy  ?    (4)  Can  the  remedy  sought  by  plain- 
tiffs in  this  case  be  administered  by  a  court  of  equity  by  means  of 
an  injunction? 

The  District  Court  has  found  that  the  defendant  is  a  consolida- 
ted railroad  company  owning  and  operating  a  railroad  extending 
from  Buffalo,  New  York,  to  Chicago,  Illinois,  passing  through 
Ohio  and  parts  of  Pennsylvania,  Indiana,  Michigan,  and  Illinois, 
with  brancnes  extending  to  Detroit  and  Grand  Kapids ;  and  that 
defendant  is  a  public  corporation  and  a  common  carrier  in  the 
business  of  transporting  persons  and  property  for  hire  and  reward 
over  its  line  and  branches. 
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The  defendant,  having  acquired  through  its  charter  the  right  of 
eminent  domain  and  the  franchise  to  construct  its  road,  and  to  de- 
mand and  receive  tolls,  is  to  be  distinguished  from  a  mining  or 
mannfacturing  or  other  private  corporation.      Bv  accepting  its 
diarter,  and  claiming  and  exercising  the  peculiar  rights  and  privi- 
leges enjoyed  by  public  corporations,  and  "being  a  ??"orT'B^ 
creature  of  the  Jaw,  and  intinisted  with  the  exercise  of  JSiSc.™   "* 
sovereign  power  to  subserve  public  necessities  and  uses,  the  de- 
fendant is  bound  to  conduct  its  affairs  in  furtherance  of  the  public 
objects  of  its  creation."    The  legal  theory  seems  to  be  that  it  is 
the  duty  or  the  right  of  governments  to  provide  improved  facili- 
ties  for  the  public  travel  and  transportation  at  the  puolic  expense, 
and  this  duty  has  been  discharged  by  all  civilizea  governments. 
It  was  found  that  these  improved  modes  of  travel  and  transporta- 
tion could  not  always  be  provided  by  private  entei-prise,  and  that 
to  construct  canals,  turnpikes,  railroads,  etc.,  required  the  exercise 
of  the  right  of  eminent  domain,  and  the  powers  of  general  taxa- 
tion.    In  the  further  progress  of  events,  as  private  wealth  in- 
creased, it  was  found  politic  and  convenient  to  intrust  these  func- 
tions of  the  government  to  individuals,  united  together  as  public 
corporations,  under  a  grant  of  the  government;  the  railroad  corpo- 
ration, in  consideration  of  the  franciiise  received,  giving  the  public 
the  right  to  use  its  road,  and  subjecting  itself  to  the  restraint  of 
the  government,  through  its  legislature  and  judiciary,  to  prevent 
any  abase  of  the  powers  so  granted. 

"  While  the  law  affords  railroad  corporations  adequate  and  com- 
plete protection  in  the  exercise  of  their  chartered  rights,  it  also 
Holds  them  to  a  strict  performance  of  the  public  duties  enjoined 
upon  them  as  a  consideration  for  the  rights  and  powers  thus 
granted.  In  cases  of  apparent  conflict  between  the  rights  and 
powers  conferred,  and  the  duties  imposed,  the  solution  may  often- 
times be  rendered  easy  by  regarding  the  admitted  ri^ht  of  public 
use  3B  the  touchstone  of  Judicial  interpretation."  B^lroad  Com'r 
V.  PortlaDd  &  O.  C.  R.  R.  Co.,  63  Me.  269-278. 

It  is  because  of  the  fact  that  such  coi*porations  are  public  corpo- 
rations, being  vested  with  a  portion  of  sovereign  power  delegated 
to  it  by  the  State,  and  owing  duties  to  the  public,  that  they  nave 
been  held  subject  to  the  right  of  mamdomiua  to  oblige  them  to 
faii-ly  and  fully  carry  out  the  public  object  of  their  creation.     Rex 
V.  Barker,  8  Burr.  1267 ;  State  u  Railroad  Co.,  29  Conn.  638 ; 
Ang.  <fe  A.  Corp.  694.     It  is  on  the  same*  theory  that  acts  of  the 
l^slatnre  have  been  sustained  as  constitutional,  requiring  i*ailroad 
corporations  to  establish  stations  at  particular  places  on  their  roads, 
and  to  supply  reasonable  accommodations  to  the  people  of  the 
sinaller  localities,  and  to  do  justice  to  the  different  sections  through 
which    these  railroads  pass.     Com.  t;.  Eastern  R.  R.  Co.,  103 
Mass.  258. 


624      sooFiELD  et  al.  v.  lake  shore,  etc.,  r.  r.  oo. 

The  fact  that  parties  using  the  road  are  required  to  pay  fare  for 
transportation  in  no  way  conflicts  with  the  views  expressed.  "The 
fare  is  the  consideration  for  the  service  performed,  whether  done 
by  tlie  State  directly,  or  by  a  corporation  under  a  grant  from  the 
ItitotbtortS"  State,  it  is  simply  a  substitute  for  the  tax  rendered 
ffEiSr^^BHouS  necessary  when  the  State  builds  and  conducts  railroads 
EjSoad  *^kx*-  at  the  public  expense.  The  corporation,  upon  the  pay- 
SbScfuhctioS!  nient  of  the  fare,  is  under  the  same  obligation  to  render 
the  required  service  for  the  public  that  the  State  would  be  if  rail- 
roads were  free  and  conducted  by  State  authority.  Neither  does 
the  ownership  of  railroads,  whether  it  be  in  the  State  or  a  private 
corporation,  affect  the  nature  of  their  use,  since  in  either  case  the 
function  to  be  exercised,  and  the  uses  to  be  subserved,  are  public." 
Railroad  Com'r  v.  Portland  &  O.  C.  R.  E.  Co.,  Bwpra. 

"  In  considering  the  right  of  the  public  to  the  use  of  railroads, 
and  the  public  interest  resulting  from  this  right,  it  should  not  be 
overlooked  that  the  payment  of  fares  is  more  than  compensated,  in 
general,  by  the  reduced  expense  of  travel  and  transriortatioii  by 
this  mode  over  otlier  means  of  conveyance,  in  addition  to  other 
advantages,  public,  private,  and  local,  resulting  from  the  establish- 
ment of  railroads.  .  .  .  This  beneficial  public  interest  is  in- 
tended, among  others,  to  be  secured  under  the  franchise  granted  to 
railroad  corporations;  and  the  public  have  an  interest  that  this 
result  should  be  attained  and  maintained  by  them."     Id.  276,  277. 

A  similar  doctrine  is  stated  by  the  Supreme  Court  of  Penn- 
sylvania : 

"  Whenever  a  charter  is  granted  for  the  purpose  of  constructing 
a  railroad,  and  the  corporation  is  clothed  with  the  power  to  take 
private  property  in  order  to  carry  out  the  object,  it  is  an  inference 
of  law,  from  the  extent  of  the  power  conferred,  and  subject-matter 
of  the  grant,  that  the  road  is  for  the  public  accommodation.  The 
right  to  take  tolls  is  the  compensation  to  be  received  for  the  bene- 
fits conferred.  If  the  public  are  entitled  to  these  advantages,  it 
results  from  the  nature  of  the  right  that  the  benefits  should  be 
extended  to  all  alike,  and  that  no  special  privileges  should  be 
granted  to  one  man  or  set  of  men,  and  denied  to  others."  Sandford 
V.  Railroad  Co.,  24  Pa.  St.  378. 

The  learned  Chief  Justice  Beasley,  in  pronouncing  the  judg- 
ment of  the  Supreme  Court  of  New  Jersey,  said : 

'^  In  my  opinion  a  railroad  company,  constituted  under  statutory 
authority,  is  not  only  by  force  of  its  inherent  nature  a  common 
carrier,  .  .  .  but  it  becomes  an  agent  of  the  public  in  conse- 
quence of  the  powers  conferred  upon  it.  A  company  of  this  kind 
is  invested  with  important  prerogative  franchises,  among  which  are 
the  rights  to  build  and  use  a  ranroad,  and  to  charge  and  take  tolls 
and  fares.  These  prerogatives  are  grants  from  tne  government, 
and  public  utility  is  the  consideration  for  them.    Although  in  the 
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hands  of  a  private  corporation  they  are  still  sovereign  franchises, 
and  must  be  ased  and  treated  as  snch,  they  must  be  held  in  trast 
for  the  general  good.  If  they  remained  under  the  control  of  the 
State,  it  conld  not  be  pretended  that  in  the  exercise  of  them  it 
would  have  been  legitimate  to  favor  one  citizen  at  the  expense  of 
another.  If  a  State  should  build  and  operate  a  railroad,  the  ex- 
clusion of  everything  like  favoritism  with  respect  to  its  use  would 
seem  to  be  an  obligation  that  could  not  be  disregarded  without 
violating  natural  equity  and  fundamental  principles.  ...  In 
their  very  nature  and  constitution,  as  I  view  the  question,  these 
companies  become,  in  certain  aspects,  public  agents,  and,  the  conse- 
quence is,  must,  in  the  exercise  of  their  calling,  observe  to  all  men 
perfect  impartiality."  Messenger  v.  Pennsylvania  R.  R.  Co.,  36 
N.  J.  Law,  407. 

^'  A  railroad  corporation,  in  view  of  its  origin,  objects,  uses,  and 
the  control  of  the  government  over  it,  is  a  public  corporation, 
though  its  shares  may  be  owned  by  pHvate  individuals.  It  is  a 
governmental  agency  for  public  purposes."  Ta^cott  v.  Township 
of  Pine  Grove,  1  Flippin,  120.  See  also  McDuffee  v.  Portland  cs 
R.  R.  R.,  52  N.  H.  430. 

The  defendant's  attorney  in  his  brief  well  says : 

'^  It  cannot  be  questioned  that  the  reason  why  a  common  carrier 
is  restricted  to  a  reasonable  rate  is  the  same  that  causes  the  limita- 
tion at  common  law  upon  the  rates  charged  by  a  wharfinger  licensed 
under  the  statute.  In  reference  to  a  railroad  company  it  may  be 
truly  said  that  it  exercises  a  quasi  public  employment.  While 
railroads  are  managed  for  private  benefit,  and  their  profits  arising 
from  their  operation  go  to  individuals,  yet  they  are  treated  as 
merely  a  public  convenience  and  agency  in  the  matter  of  State  and 
inter-State  commercial  intercourse."'  And  see  Erie  &  N.  E.  R.  R. 
V.  Casey,  26  Pa.  St.  287. 

The  above  authorities  abundantly  show  that  railroad  companies 
are  common  carriers,  receiving  from  the  State  a  delegation  of  a 
portion  of  its  sovereign  powers  for  the  public  good ;  that  being 
public  agents,  and,  in  the  place  and  stead  of  the  government,  exer- 
cising public  duties,  they  are  therefore  subject  to  the  legislative 
and  judicial  authority  to  correct  the  abuse  of  their  privileges  and 
powers. 

The  next  question  is  whether  these  qtum  public  agents  are  re- 
quired to  treat  all  citizens  and  customers  alike  as  to  terms  upon 
which  they  will  transport  freight. 

It  is  claimed  b^  tne  defendant* that  it  is  not  bound  to  carry 
freights  for  all  freighters  at  the  same  rate,  but  its  duty  is  fully  dis- 
charged if  it  carries  for  all,  charging  none  more  than  a  reasonable 
rate.  On  the  contrary,  the  plaintiff  contend  that,  at  least  under 
the  facts  of  this  case,  they  are  entitled  to  the  same  rates  as  their 
28  A.  &  E.  R.  Cas.— 40 
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more  favored  rival.    They  allege,  and  the  court  find,  that  they 
fachl  have  been  and  are  caiTying  on  in  a  large  way,  at  Cleve- 

land, Ohio,  the  buBiness  of  refining  crude  petroleum,  and  selling  it 
in  the  region  reached  by  the  defendant's  railroad,  branches,  and 
connecting  lines ;  that  they  have  a  large  capital  so  employed,  and 
have  establiehed  a  large  and  profitable  trade  throughout  such  terri- 
tory ;  that  their  refinery  cost  about  $70,000,  and  that  plaintifis 
have  a  refining  capacity  of  about  150,000  barrels  per  year.    And 
it  is  contendea,  and  the  facts  would  seem  to  establish,  that  the  ad- 
mitted difference  of  10  cents  a  barrel  between  the  rate  charged 
plaintiffs  and  that  charged  the  Standard  Oil  Co.,  would  make  to 
the  plaintiffs,  if  there  was  no  discrimination  practised,  a  yearly  sam 
of  $15,000  on  the  output  of  plaintiff,  or  more  than  21  per  cent  on 
the  capital  used  in  their  business ;  that  the  Standard  Oil  Co.  is  and 
has  been  engaged  in  the  same  business  at  Cleveland  and  elsewhere, 
and  has  manuractured  and  shipped  nine-tenths  of  all  the  oils  man- 
ufactured at  and  shipped  from  Cleveland ;  and  that,  by  the  terms 
of  an  agreement  entered  into  1875,  the  defendant  contracted  with 
the  Standard  Oil  Co.  that,  in  consideration  of  the  promise  of  the 
company  to  ship  all  their  product  of  petroleum  over  the  defend- 
ant's railroad,  it  undertook  to  ship  the  same  at  an  average  rate  of 
about  10  cents  per  barrel  below  its  published  rates ;  and  that  plain- 
tiffs were  compelled  to  pay,  at  the  same  time,  according  to  the  pub- 
lished rates.    Plaintiffs  claim  that  by  this  discrimination  in  favor 
of  the  Standard  Oil  Co.  the  latter  are  afforded  an  unfair  discrimina- 
tion and  advantage,  and  can  put  their  product  on  the  market  at  a 
less  price  than  the  plaintiffs  can  afford,  and  thereby  their  profits 
are  reduced  :  and  by  this  unlawful  discrimination  in  favor  of  tlie 
Standard  Oil  Co.  tiie  defendant  is  inflictinfi:  upon  them  £creat  and 
irreparable  damage,  and  render  it  impossible  to  snccesefnllj  com- 
pete  with  that  company  in  the  market,  and  thereby  the  busine&s 
and  trade  of  plaintiff  is  being  injured  and  destroyed.     It  will  be 
observed  that  the  gist  of  plaintifrs  contention  is  not  8o  much  that 
the  latter  are  charged  a  rate  of  compensation  for  transportation  un- 
reasonable in  itself,  as  that,  by  charging  a  lower  rate  to  their  more 
favored  competitor,  the  latter  is  enabled  to  and  is  supplying  the 
market  at  a  price  with  which  the  plaintiffs  cannot  compete,  and 
thus  driving  them  out  of  the  market,  and  destroying  the  business 
and  trade  they  have  built  up.     One  of  the  questions  at  issue  between 
the  parties  is :  What  was  the  doctrine  of  the  common  law  on  the 

?[uestion  of  the  compensation  of  a  common  carrier  ?  Could  the 
reighter  require  anything  more  than  that  he  be  charged  no  more 
than  a  reasonable  compensation,  or  could  he  demand  and  have  his 
goods  transported  at  an  equal  rate  with  the  favored  customer  f 

In  many  cases  it  has  been  held  that  the  customer  was  only  en- 
titled to  have  his  goods  shipped  at  a  reasonable  rate,  and  not  nec- 
essarily at  an  equal  rate  with  others,  and  that  he  was  not  interested 
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in  the  matter  that  some  body  else  was  charged  less  ;  or,  in  the  in- 
cisive language  of  Crompton,  J.,  to  counsel  in  an  English  case: 
^^The  charging  another  person  too  little  is  not  charging  you  too 
much." 

The  ouestion,  so  far  as  it  related  to  railroads,  was  settled  by  stat- 
Qte  in  England  shortly  after  their  introduction  there,  and  under 
the  ^^  equality  clause''  of  the  English  statute  railroad  companies  were 
bound  to  charge  equally  to  all  persons  in  respect  to  all  goods  under 
like  circumstances.     PicSkford  v.  Grand  Junction  R.  R.  Co.,  10 
Mees.  &  W.  899  ;  Baxendale  v.  London  &  S.  W.  R.  R.  Co.,  L.  R. 
1  Exch.  137 ;  London  &  N.  W.  R.  R.  Co.  v.  Evershed,  29  Wkly. 
Rep.  863.     And  by  17  &  18  Vict.  c.  31,  §§  2,  3,  6,  the  court  of 
common  pleas  was  empowered  to  restrain  by  injunction  any  rail- 
way or  canal  company  from  giving  undue  or  unreasonable  prefer- 
race  to  any  particular  person  or  description  of  traffic.     See  notes 
to  Coggs  V.  Bernard,  1  Smith,  Lead  Cas.  369.    So,  for  a  long 
period  of  time,  the  English  courts  have  had  no  occasion  to  examine 
the  condition  of  the  common  law  upon  the  subject,  independent  of 
the  statute. 
In  Chicago  &  A.  R.  R.  Co.  v.  People,  Lawrence,  C.  J.,  affirms : 
"  Another  perfectly  well  settled  rule  of  the  common  law  in  re- 
gard to  common  camera  is  that  they  shall  not  exercise  any  unjust 
and  injuries  discrimination  between  individuals  in  their  rates  of 
toll.  .  .  .  While  the  law  now  imposes,  and  always  has  imposed, 
upon  individuals  exercising  the  vocation  of  a  common  carrier,  the 
ooligation  of  rendering  services  to  all  persons  without  injustice  to 
any,  how  utterly  unreasonable  it  is  to  claim  that  a  corporation  is  to 
be  nermitted  to  discriminate  in  its  tolls  at  its  own  discretion  and 
witnont  regard  to  justice,"  etc.     Chicago  &  A.  R.  R.  Co.  v.  People, 
67  111.  11. 

^<  Transportation  to  the  public  is  necessarily  open  upon  equal  and 
reasonable  terms."  Audenried  v.  Philadelphia  &  R.  R.  Co.,  68 
Pa.  St.  370. 

In  discussing  the  English  ^^  equality  statute"  before  adv6i*ted  to, 
Beasley,  C.  J.,  pronouncing  the  opinion  of  the  supreme  court  of 
New  cfersey,  says : 

^  Bnit  the  courts  of  Pennsylvania  have  repeatedly  declared  that 
this  act  was  but  declaratory  of  the  doctrine  of  the  common  law. 
...  In  a  more  recent  decision  Mr.  Justice  Strong  says  that  the 
special  provisions  which  are  sometimes  inserted  in  railroad  charters 
in  restraint  of  undue  preference  are  but  ^  declaratory  of  what  the 
common  law  now  is.'     This  is  the  view,  which  for  reasons  already 

S'ven,  I  deem  correct."    Messenger  v.  Pennsylvania  R.  R.  Co.,  36 
.  J.  Law  407. 

In  some  of  the  cases  it  is  announced  that  upon  the  question  of 
whether  the  law  requires  the  common  carrier  to  transport  goods 


upon  equal  terms  to  all,  or  whether  it  only  requires  that  tbe  nte 
ooMiBm  U.W  shall  be  reasonable,  but  not  Deceesari]  j  eqaal  to  all,  has 
SSSfS™'^  differently  been  determined  by  the  conrt*  of  England 
vui«T.uTn.  ^jj(j  America.  Kagan  v.  Aiken,  9  Lee,  609.  But,  be 
that'ae  it  may,  the  tendency  and  nndoubted  weight  of  autboritv  ie 
iu  favor  of  the  doctrine  that  a  common  carrier  is  cliarged  witn  a 
guati  pablic  duty  to  transport  merchandise  on  eqnal  terms  for  all 
parties,  wliere  the  carrying  for  some  Hhippers  at  a  lower  price  than 
for  others  will  create  monopoly,  by  injunng  or  destroying  tbeboEi- 
nese  of  those  leee  favored. 

"  Ad  agreement  by  a  railroad  company  to  carry  goods  for  cert»D 
persoDS  at  a  cheaper  rate  than  they  will  carry  under  the  same  con- 
ditions for  others,  is  void  as  creating  an  illegal  preference."  Mes- 
eenger  v.  Pennsylvania  R.  R.  Co.,  supra. 

The  cliief  justice  (page  410)  says ; 

"  It  cannot  be  denied  that  at  common  law  every  person  under 
identical  conditions  had  an  eqna!  right  to  the  services  of  their  com- 
mercial agents.     It  was  one  of  the  primary  obligations  of  the  com- 
mon cairier  to  receive  and  carry  all  goods  ofEered  for  transportation 
APiTOMTiM      upon  receiving  a  reasonable  hire.     If  he  refneed  the 
roi^^  *"  offer  of  snch  goods,  be  was  liable  to  an  action,  unless  he 
couldshow  a  reasonable  ground  for  his  refusal     Thos,  in  the  very 
foundation  and  substance  of  the  business,  thei'C  was  an  inherent 
rule  which  excluded  a  preference  of  one  consignor  of  goods  over 
another.     The  duty  to  receive  and  carry  was  due  to  every  mem- 
ber of  the  community,  and  in  an  equal  measure  to  each.     Recog- 
nizing this  as  the  settled  doctrine,  I  am  not  able  to  see  bow  it  can 
be  acunissible  for  a  common  carrier  to  demand  a  different  hire  from 
various  persons  for  an  identical  kind  of  service  under  identical 
conditions.     Such  partiality  is  le^timate  in  private  buBiness,  but 
how  can  it  square  with  the  obligations  of  a  pnolic  employment.   A 
person  having  a  public  duty  to  discharge  is  undoubtedly  bound  to 
exercise  such  o&ce  for  the  equnl  benefit  of  all ;  and   therefore  to 
permit  the  common  carrier  to  charge  various  priccB,  according  to 
the  person  with  whom  he  deals,  for  the  same  services,  is  to  forget 
that  he  owes  a  duty  to  the  community.     Tbe  law  that  forbids  him 
to  make  any  discrimination  in  favor  of  the  goods  of  A.  over  tlie 
goods  of  B.,  when  the  goods  of  both  are  tendered  for  carriage, 
must,  as  it  aeema  to  me,  necessarily  forbid  any  discrimination  with 
respect  to  the  rate  of  pay  for  carriage.     The  rule   that  the  carrier 
shall  receive  al!  the  goods  tendered  loses  half  ita  value  as  a  poUtie 
regulation,  if  tbe  cost  of  transportation  can  be  graduated  by  special 
agreement,  so  as  to  favor  one  party  at  the  expense  of  the  other." 

The  same  questions  came  up  on  eiTor  after  iasiie  had  been  joined 
and  a  trial  had  below,  and  are  reported  in  87  N.  J.  Law  531,  And 
Judge  Bedle,  speaking  for  tiie  court,  says,  on  page  534  ■ 

"The  business  of  the  common  carrier  is  for  the  public   and  it  '- 
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bis  duty  to  serve  the  public  indiflferently.     In  the  verv  nat 
then,  of  his  duty  and  of  the  public  ri^ht,  his  conduct  ebould 
eanal  and  just  to  all.   So,  also,  there  is  involved  in  the  relations 
of  his  compensation  the  same  principle.     A  want  of  unif^rmit^ 
price  for  the  same  kind  of  service,  under  like  circumstances,  is  n: 
unreasonable  and  unjust  when  the  right  to  demand  it  is  comm 
A  direct  refusal  to  carry  for  a  reasonable  rate  woald  involve 
carrier  in  damages ;  and  a  refusal,  in  effect,  could  be  accomplish 
by  unfair  and  unequal  charges.     A  common  carrier  owes  an  eqi 
duty  to  all,  and  cannot  be  discharged  if  he  is  allowed  to  make  i 
equal  preferences,  and  thereby  prevent  or  impair  the  en  joy  me 
of  the  common  right." 

The  Supreme  Court  of  New  Hampshire,  in  McDufiee  v.  Ra 
road,  52  N.  H.  447,  in  an  action  for  damages  for  refusing  to  car 
freight  for  the  plaintiff  at  the  same  rate  and  with  like  faciliti 
granted  to  others,  say : 

^^  A  common  carrier  is  a  public  carrier.    He  engages  in  a  publ 
employment,  takes  upon  himself  a  public  dnty,  and  exeroises 
Bort  of  public  office.     His  duty  being  public,  the  correlative  rigl: 
IB  public.   The  public  right  is  a  common  right,  and  a  common  righ 
dgnifies  a  reasonably  equal  right.'' 

Again,  on  page  450,  the  court  say : 

^'Equality,  in  the  sense  of  freedom  from  unreasonable  discrimi 
nation,  being  of  the  very  substance  of  the  common  right,  an  indi 
vidnal  is  deprived  of  his  lawful  enjoyment  of  the  common  ri^ht 
when  he  is  subjected  to  unreasonable  and  injurious  discrimination 
in  respect  to  terms,  facilities,  or  accommodations." 

On  page  451,  the  court  further  saj^  : 

"  The  common  and  equal  right  is  to  reasonable  transportation 
service  for  a  reasonable  compensation.  Neither  the  service  nor 
the  price  is  necessarily  unreasonable  because  it  is  unequal  in  a  nar- 
row, strict,  and  literal  sense.  The  question  is  not  whether  the 
aervice  or  price  is  absolutelv  unequal  in  the  narrowest  sense,  but 
also  whether  the  inequality  is  unreasonable  and  in  jurions." 

On  page  453,  the  court,  in  discussing  the  case  of  Garton  v, 
Bristol  &  E.  R.  R.  Co.,  1  Best  &  8.  112  et  aeq.y  where  it  was  not 
found  that  any  unreasonable  inequality  had  been  made  by  the  de- 
fendant, to  the  detriment  of  the  plaintiffs,  say :  "  It  was  neld  that 
A  reasonable  price  paid  by  them  was  not  made  unreasonable  by  a 
less  price  paid  by  others."    But  the  court  continue : 

'*Dut  before  that  conclusion  is  reached  it  may  be  necessary  to 
determine  whether  tlie  receipt  of  a  less  price  from  another  person 
^'^^  a  matter  of  charity,  or  an  unreasonable  discrimination  and  a 
violation  of  the  common  right.  Charging  A.  less  than  B.  for  the 
aame  service  is  not  necessarily  charging  A.  too  little  or  charging  B. 
too  much ;  but  it  may  be  evidence  tending  to  show  that  d.  is 
charged  too  much,  either  by  being  charged  more  than  the  actual 
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yalue  of  the  service,  or  being  made  the  victim  of  nDJnstifiable  dis- 
crimination. If  an  apparent  discrimination  is  fonnd  to  have  been 
a  real  one,  the  question  is  whether  it  was  reasonable,  and,  if  nnrea- 
sonable,  whether  the  party  complaining  was  injared  by  it." 

Among  the  earliest  is  the  case  of  Sandford  v,  Bailroad  Co.,  9A 
Pa.  St.  378.  This  action  was,  by  bill  in  cliancery,  to  enjoin  de 
fendant  from  excluding  from  its  railroad  plaintiffs,  who  were 
owners  of  a  line  of  express.  The  reason  for  exclusion  given  was 
that  defendant  had  contracted  with  another  express  company  to 
give  it  exclusive  transportation.    The  court  say  (page  380) : 

^^  A  railroad  is  a  public  highway  for  public  benefit.  The  nature 
of  this  peculiar  and  improved  class  of  highways  makes  it  indispens- 
able to  the  public  safety  that  the  transportation  on  it  should  be 
placed  under  the  strict  regulation  of  one  controlling  head.  When 
this  power  is  assumed,  the  company  becomes  a  common  carrier,  and 
thus  exercises  a  sort  of  public  office.  It  is  bound  to  receive  and 
carry  all  the  goods  offered  for  transportation.  If  the  public  is  en- 
titled to  these  advantages,  it  results  from  the  nature  of  the  ri^ht 
that  the  benefits  should  be  extended  to  all  alike,  and  that  no  special 
privileges  should  be  granted  to  one  man  or  set  of  men  and  denied 
to  others." 

On  page  382,  the  court  further  say  : 

"  The  power  to  regulate  transportation  on  the  road  does  not  carry 
with  it  the  right  to  exclude  any  paiticular  individuals  or  to  grant 
exclusive  privileges  to  others.  Oompetition  is  the  best  protec- 
tion to  the  public,  and  it  is  against  the  policv  of  the  law  to  destroy 
it  by  creating  a  monopoly  in  any  branch  of  business.  It  cannot  be 
done  except  oy  the  clearly  expressed  will  of  the  legislature.  If  it 
possessed  this  power,  it  might  build  up  one  set  of  men  and  destroy 
others ;  advance  one  kind  of  business  and  break  down  another ;  it 
might  make  even  religion  and  politics  the  tests  in  the  distribution 
of  its  favors.  The  rights  of  the  people  are  not  subject  to  any  such 
corporate  control.  A  regulation,  to  be  valid,  must  operate  on  all 
alike.  If  it  deprives  any  persons  of  the  benefits  of  the  road,  or 
grants  exclusive  privileges  to  others,  it  is  against  law,  and  void.'' 

A  similar  question  was  considered  by  the  Supreme  Court  of 
Illinois : 

^^  A  railroad  company  is  chartered,  and  solely,  for  the  purpose  of 
exercisingthe  functions  and  performing  the  duties  of  a  common 
carrier.  The  duties  and  liabilities  of  common  carriers  are  clearly 
defined  by  the  common  law,  and  have  been  defined  for  centuries. 
...  In  accepting  their  charters,  which  gave  them  an  artificial 
existence  as  common  carriers,  they  necessarily  accepted  them  with 
all  the  duties  and  liabilities  attached  by  the  existing  law  to  the 
functions  of  a  common-carrier.  .  .  .  While  the  law  now  imposes, 
and  always  has  imposed,  upon  individuals  exercising  the  vocation 
of  a  common  carrier,  the  obligation  of  rendering  service  to  all  per- 
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sons  without  injustice  to  any,  how  utterly  unreasonable  is  it  to  claim 
that  a  corporation  is  to  be  permitted  to  discriminate  in  its  tolls  at 
its  own  discretion  and  without  regai*d  t#  justice/'  etc.  Chicago  & 
A.  E.  R.  Co.  V.  People,  67  111.  11, 16. 

In  the  case  of  Shipper  v.  Bailroad  Co.,  47  Pa.  St.  338,  the  action 
W2ls  brought  to  recover  an  overcharge  of  freight.  The  court, 
speaking  of  defendant's  charter,  say,  on  page  340 : 

"  There  is  no  expressed  stipulation  that  the  rates  shall  be  equal 
to  all  who  may  offer  goods  for  transportation  over  the  road.  Such 
stipulations  are  common  in  English  charters.  They  are,  however, 
declaratory  of  what  the  common  law  is." 

In  Audenried  v.  Philadelphia  &  R  R.  Co.,  68  Pa.  St.  370,  a  bill 
was  brought  to  enjoin  defendant  from  refusing  to  plaintiff  priv- 
ileges granted  to  others.    The  court  say,  on  page  380  : 

^^  Transportation  by  a  common  carrier  is  necessarily  open  to  the 
public  on  equal  and  reasonable  terms." 

In  Express  Co.  v,  Maine  Cent.  R.  R.  Co.,  57  Me.  188,  an  action 
in  case,  for  damages,  was  brought  under  circumstances  like  those 
that  gave  the  ground  for  injunction  in  Sandford  v.  Railroad  Co., 
supra.  Defendant  had  refused  to  carry  goods  for  plaintiff  because 
some  years  before  it  had  made  a  contract  with  anotner  express  com- 
pany to  ^ve  it  the  exclusive  right  to  carry  express  matter  on  its 
cars.    The  court  say : 

"  Common  carriers  are  bound  to  carry  indifferently,  within  the 
'  range  of  their  business,  for  a  reasonable  compensation,  all  freight 
offered.  For  similar,  equal  services  they  are  entitled  to  the  same 
compensation.  They  cannot  legally  make  undue  and  unjust  pref- 
erences, or  make  unequal  or  extravagant  charges.  A  toll  is 
granted.  But  a  toll  implies  uniformity  of  compensation  for 
equality  of  service.  The  very  definition  of  a  common  carrier  ex- 
cludes the  idea  of  the  right  to  grant  monopolies,  or  to  give  special 
or  undue  preference.  They  owe  an  ec^xisl  duty  to  each  citizen. 
They  are  allowed  to  impose  a  toll,  but  it  is  not  to  be  so  imposed  as 
specially  to  benefit  one  and  injure  another.  Such  is  the  common 
law  on  the  subject.  The  legislation  of  the  State  has  been  in  ac- 
cordance with  these  views." 

Again,  the  court  say : 

^^  The  very  definition  of  a  common  carrier  excludes  the  idea  of 
the  right  to  grant  monopolies  or  to  give  special  and  unequal  pref- 
erences. It  implies  inaifference  as  to  whom  they  may  serve,  and 
an  equal  readiness  to  serve  all  that  may  apply,  and  in  the  order  of 
their  application.  The  defendants  derive  their  chartered  rights 
from  tne  State.    They  owe  an  equal  duty  to  each  citizen." 

In  Illinois  the  disposition  in  tqe  railroads  to  discriminate  seems 
to  have  taken  the  type  of  charging  more  for  delivery  to  one  ware- 
house than  to  another  in  the  same  city.  And  in  Vincent  v.  Rail- 
road Co.,  49  111.  33,  it  was  decided : 


"  A  railroad  will  not  bo  permitted  to  charge  one  rate  of  deliver; 
to  one  vrarehouBe,  and  a  different  rate  to  anotlier." 

In  Kailway  Co.  v.  People,  56  III.  365,  tbe  applicatioQ  beW  was 
for  mandamus  to  compel  delivery  of  grain  to  the  elevator  to  vhicb 
it  was  consigned.     On  page  378,  the  conrt  say : 

"  Guarded  merely  as  a  common  carrier  at  common  law,  and  in- 
dependently of  any  obligation  imposed  by  the  acceptance  of  ite 
charter,  it  would  owe  important  duties  to  the  public  from  which  it 
could  not  release  itself  without  the  coneent  of  every  persoD  n-ho 
might  call  oa  it  to  perform  them.  Among  theee  datiee,  as  weU  de- 
fined and  settled  as  anything  in  the  law,  was  the  obligation  to  re- 
ceive and  carry  goods  for  all  persons  alike,  without  injoriooi  dis- 
oriminatioQ  as  to  the  terms." 

In  Railroad  Co.  v.  People,  67  HI.  11,  an  information'  by  ^  wa^ 
ratUo  was  filed  below,  by  tbe  railroad  warehonse  commiesionen, 
against  the  railroad.     On  page  17  the  conrt  say  : 

"  Another  perfectly  well  settled  rule  of  the  common  law,  in  ro- 
gard  to  common  carriers,  is  that  they  shall  not  exercise  any  dd- 
jnst  or  injorioae  discrimination  between  individuals  in  the  rates  of 
toll." 

In  Dinsmore  v.  Railway  Co.,  2  Fed.  Rep.  465,  two  similar  cases 
were  disposed  of  by  Jndge  Baxter,  one  in  the  circuit  court  of  the 
United  States  for  Kentucky,  and  tbe  other  for  Tennessee.  On 
page  469,  Judge  Baxter,  having  treated  of  the  duty  to  enppK  aU 
the  accommodations  and  facilities  demanded  by  the  bosinees  of  tbe 
country,  says : 

"  And  next  in  importance  to  this  leading  idea  is  the  obligation 
to  do  exact  and  even-handed  justice  to  everybody  offering  to  do 
■  business  with  them.  .  .  .  The  defendant,  to  the  extent  of  its  cor- 
porate authority,  the  Union  Express  Co.,  and  all  other  persons  or 
companies  wishing  to  engage  in  the  carrying  of  express  matter 
over  defendant's  road,  can  enter  on  that  bneineeson  equal  tenns 
with  complainant.  Neither  the  railroad  companies  nor  the  courts 
can  discriminate  in  favor  of  one  or  more  parties,  or  against  others. 
All  are  entitled  to  the  same  measure  of  accommodation  who  may 
offer  to  do  the  like  business,  and  it  is  the  duty  of  the  court  t«  en- 
force, whenever  applied  to,  this  legal  role  of  impartial  justice." 

Five  cases  reported  in  10  Fed.  Rep.  210  were  decided  before 
Justice  Miller  and  Judges  McCrary  ana  Treat,  arising  in  the  vari- 
OUB  circuit  courts  of  the  United  States  for  Mississippi,  Arkansas, 
Kansas,  and  Colorado ;  and  Justice  Miller,  on  page  214,  states,  ss 
the  fifth  point  in  his  opinion  : 

"  I  am  of  the  opinion  that  it  is  the  duty  of  every  railroad  company 
to  provide  itself  with  each  conyeyances,  by  special  care  or  other- 
wise, as  are  required  for  the  safe  and  proper  transportation  of  the 
express  matter  on  its  roads;  and  that  the  use  of  its  &c)litie8 
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should  be  extended  ou  equal  terms  to  all  who  are  actually  and 
usually  engaged  in  the  express  business." 

The  case  of  Hays  v,  Pennsylvania  Co.^  12  Fed.  Bep.  309,  de- 
cided by  Baxter,  J.,  in  the  circuit  court  of  the  United  States  for 
the  Northern  district  of  Ohio,  is  important  in  respect  to  one  ele- 
ment in  this  case.  The  defendant  in  the  case  at  bar  claims  that  it 
was  proper  to  enter  into  the  contract  it  did  with  the  Standard  Oil 
Co.,  on  account  of  the  very  heavy  freighta^  that  company  an- 
nually  furnishes,  and  that  it  wajs  lawful  to  discriminate  m  their 
favor  on  that  account.  The  plaintifib  in  that  case  had  been  en- 
gaged for  several  years  in  mining  and  shipping  coal  from  Saline- 
vilTe,  and  the  defendant's  railway  furnished  them  their  only  means 
of  getting  their  coal  to  market.  The  railroad  company  discrimin- 
ated in  favor  of  every  shipper  who  shipped  5,000  tons  or  over,  and 
the  discrimination  was  trom  30  to  70  cents  per  ton,  graduated  by 
the  amount  shipped.  PlaintifEs  were  required  to  and  did,  under 
the  discrimination,  pay  a  higher  rate  than  their  more  favored 
competitors.  They  brought  suit  to  recover  for  the  discrimina- 
tion, and,  under  toe  instructions  of  the  trial  judge,  the  jury  re- 
turned a  verdict  for  plaintiffs.  The  judge  on  a  motion  for  a  new 
trial,  said : 

^'  The  defendant  is  a  common  carrier  by  rail.  Its  road,  though 
owned  by  the  corporation,  was  nevertheless  constructed  for  public 
uses,  and  it  is,  in  a  qualified  sense,  a  public  highway.  Hence, 
everybody  constituting  a  part  of  the  public  for  whose  benefit  it 
was  authorized,  is  entitled  to  an  equal  and  impartial  participation 
in  the  use  of  the  facilities  it  is  capable  of  affording.  The  discrim- 
ination complained  of  rested  exclusively  on  the  amount  of  freight 
shipped  by  the  respective  shippers  during  the  year.  Ought  a  dis- 
crimination resting  exclusively  on  such  a  basis  to  be  sustained  i  If 
so,  then  the  business  of  the  country  is  in  some  degree  subject  to 
the  will  of  railroad  officials ;  for  if  one  man  engaged  in  mining 
coal,  and  dependent  on  the  same  railroad  for  transportation  to  the 
same  market,  can  obtain  transportation  thereof  at  from  25  to  50 
cents  per  ton  less  than  another  competing  with  him  in  business, 
solely  on  the  ground  that  he  is  able  to  furnish,  and  does  furnish, 
the  larger  quantity  of  shipment,  the  small  operators  will,  sooner  or 
later,  be  forced  to  abandon  the  unequal  contest,  and  surrender  to 
their  more  opulent  rival.  If  the  principle  is  sound  in  its  applica- 
tion to  rival  parties  engaged  in  mining  coal,  it  is  equally  applicable 
to  merchants,  millei*s,  dealers  in  lumber  and  gram,  and  to  every- 
body else  interested  in  any  business  requiring  any  considerable 
amount  of  transportation  by  rail ;  and  it  follows  that  the  success 
of  all  such  enterprises  would  depend  as  much  on  the  favor  of  rail- 
road officials  as  upon  the  energies  and  capacities  of  the  parties 
prosecuting  the  same.  It  is  not  difficult,  with  such  a  ruhng,  to 
forecast  the  consequences.     The  men  who  control  railroads  would 
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be  quick  to  appreciate  the  power  with  which  sach  a  hold  wonld 
invest  them,  and,  it  may  be,  not  slow  to  make  the  most  of  their 
opportunities,  and  perhaps  tempted  to  favor  their  friends  to  the 
detriment  of  their  personal  or  political  opponents ;  or  demand  a 
division  of  the  profits  realized  from  sncn  collateral  parsuits  as 
could  be  favorea  or  depressed  by  discrimination  for  or  against 
them ;  or  else,  seeing  the  au^ented  power  of  capital,  organize 
into  overshadowing  combinations  and  extinguish  all  petty  com- 
petition, monopolize  business,  and  dictate  the  price  of  coal  and 
every  other  commodity  to  consumers.  We  sapr  these  results  might 
follow  the  exercise  of  such  a  ri^ht,  as  it  is  claimed  for  railroads  in 
this  case.  But  we  think  no  such  power  exists  in  them ;  they  have 
been  authorized  for  the  common  benefit  of  every  one,  and  cannot 
be  lawfully  manipulated  for  the  advantage  of  any  class  at  the  ex- 
pense of  any  others.  Capital  needs  no  such  extraneous  aid.  It 
S>8Be8&es  inherent  advantages  which  cannot  be  taken  from  it. 
nt  it  has  no  just  claims,  by  reason  of  its  accumulated  strength,  to 
demand  the  use  of  the  public  highways,  constructed  for  the  common 
benefit  of  all,  on  more  favorable  terms  than  are  accorded  to  the 
humblest  of  the  land  ;  and  a  discrimination  in  favor  of  parties  fur- 
nishing the  largest  quantity  of  freight,  and  solely  on  that  ground, 
is  a  discrimination  in  favor  of  capital,  and  is  contrary  to  a  sound 
public  policy,  violative  of  that  equality  of  right  8;uaranteed  to 
every  citizen,  and  a  wrong  to  the  disfavored  party,  lor  which  the 
courts  ai*e  competent  to  give  redress." 

The  district  court,  in  their  finding  10^,  state  that  shipments  by 
the  car-load  was  the  manner  in  which  nearly  all  the  business  was 
done ;  that,  on  request  of  either  party  to  furnish  cai-s,  the  defend- 
ant had  them  switched  to  the  refineries,  and,  after  being  loaded, 
were  switched  back  and  placed  on  defendant's  tracks  for  sliipment 
on  its  road.  The  manner  of  making  shipments  for  plaintifis  and 
for  the  Standard  Oil  Co.  was  precisely  the  same,  and  the  only 
thing  to  distinguish  the  business  of  the  one  from  the  other  was 
the  aggregate  yearly  amounts  of  freight  shipped.  We  adopt  the 
_  reasoninfi"  of  Baxter,  J.,  as  the  better  law,  and  hold 

n       FRBioHT  that  a  discrimination  m  the  rate  oi  ii'eifi:uts,  resting 

BATS8  BASED  OW  i*l  l  -i*  1_j.  i.    j.      X.  i.    '         P 

BULK  or  BU8I-  exclusively  on  such  a  basis,  ought  not  to  be  sustained. 
nssniLiJcoAi.  ^pj^^  principle  is  opposed  to  a  sound  public  policy.    It 

would  build  up  and  foster  monopolies,  add  largely  to  the  accumu- 
lated power  of  capital  and  money,  and  drive  out  all  enterprise  not 
backed  by  overshadowing  wealth.  With  the  doctrine  as  contended 
for  by  the  defendant  recognized  and  enforced  by  the  courts,  what 
will  prevent  the  great  grain  interest  of  the  Northwest,  or  the  coal 
and  iron  interests  of  Pennsylvania,  or  any  of  the  great  commercial 
interests  of  the  country,  bound  together  b^  the  power  and  influ- 
ence of  aggregated  wealth,  and  in  league  with  the  railroads  of  the 
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land,  driving  to  the  wall  all  private  enterprises  straggling  for  exist- 
ence, and  with  an  iron  hand  thrusting  back  all  bnt  themselves? 

The  defendant  can  derive  no  benefit  or  advantage  in  this  case 
from  its  contract  with  the  Standard  Oil  Co.,  and  its  discrimina- 
tions cannot  be  upheld  because  of  the  existence  of  the  same. 

We  have  already  held  that  the  contract  is  opposed  to  public 
policy  and  void.  This  court  has  held  in  Crawford  v.  Wick,  18 
Ohio  St.  190,  that  a  contract  in  restraint  of  trade,  to  the  injury  of 
others,  and  tending  to  monopoly,  extortion,  and  oppression,  was 
contrary  to  public  policy  and  void.  That  was  a  case  where  a  firm, 
engaged  in  mining,  contracted  with  a  merchant  who  ooimuon< 


owned  a  neighboring  store  that  the  miners  should  use  1"®  'SoiSp^tI 
their  influence  to  have  all  their  employees  purchase  all  ^^^ 
their  goods  and  supplies  from  the  merchant,  and  that  they  would 
neither  accept  orders  on  or  give  orders  to  other  stores,  etc. 
Brinckerhofi,  J.,  in  a  characteristic  and  quaint  opinion,  among 
other  thin^,  said : 

^'  Selecting  now  a  sinele  gem  from  the  casket  of  precious  things, 
we  hold  it  up  to  the  light.  Here  it  is.  The  lessees  agree  that 
they  will  not '  accept,  receive,  or  pay  any  order  or  orders  drawn 
by  any  of  their  *  employees  or  agents,  or  their  representatives,  for 
goods,  wares,  or  merchandise  .  .  .  purchased  by  him  or  them  at 
any  other  store,  firm,  or  peroons ;  nor  give  any  such  employees  or 
agents  any  order  or  orders  to  any  other  store,  firm,  or  persons  for 

foods,  wares,  or  merchandise,  or  any  note  or  other  evidence  of  in- 
ebtedness,  in  order  that  the  same  may  be  disposed  of  or  trans- 
ferred for  eoods,  wares,  or  merchandise.'  Now,  throwing  over 
these  stipulations  a  mantle  of  charity  broad  enough  to  cover  a 
multitude  of  sins,  and  with  a  web  thick  and  dense  enough  to  con- 
ceal from  our  siffht  their  otherwise  obvious  intention,  what  is  their 
tendency,  and  what  would  be  their  probablepractical  operation  ?" 

Showing  its  inevitable  tendency  was  to  injure  all  the  employees 
and  foster  a  monopoly,  the  judge  continues : 

^'  Having  thus,  m  tne  most  moderate  colors  which  my  estimate 
of  the  character  and  tendency  of  this  store  contract  permits,  en- 
deavored to  depict  one  of  its  diaracteristic  features,  I  place  it  side 
by  side  with  the  time-honored  principles  announced  by  Chief  Jus- 
tice Wilmot,  and  submit  it  to  the  ordeal  of  principle :  '  Whatsoever 
a  man  may  lawfully  forbear,  that  he  may  oblige  himself  against,  ex- 
cept when  a  third  person  is  wronged,  or  the  public  is  prejudiced 
by  it.^  It  is  the  duty  of  all  courts  of  justice  to  keep  their  eye  steadily 
upon  the  interest  of  the  public  even  in  the  administration  of  com- 
municative justice ;  and  when  they  find  an  action  is  founded  upon 
a  claim  injurious  to  the  public,  and  which  has  a  bad  tendency,  to 
give  it  no  countenance  or  assistance  inforo  cimLiP 

In  the  case  of  Central  Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St.  666, 
a  contract  had  been  entered  into  between  the  manufacturers  and 
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dealers  in  Bftlt  in  the  Muskingnm  and  Hocking  valleja,  forming  i 
combinattoD  or  ajudicate  to  control  the  market,  aiid  keep  up 
thereby  the  price  of  salt ;  that  nil  salt  on  being  manafactiind 
ehoald  become  the  property  of  the  syndicate,  which  waB  tokre 
the  sole  right  to  transport  and  sell  salt  mannfactared  by  all  tbe 
memberB ;  and  that  these  several  members  coald  only  sell  aalt  it 
their  mannfactoriee  at  retail,  and  at  price  prescribed  by  the  syndi- 
cate. And  this  court  held  that  such  an  agreement  was  contraiy  to 
pablic  policy,  because  in  restraint  of  trade,  and  void.  Ucllruce, 
G.  J.,  said : 

"  The  clear  tendency  of  snch   an  agreement  is  to  esttbtii^  i> 
monopoly,  and  to  destroy  competition  in  trade,  and  for  that  rea- 


I  grounds  of  public  policy,  courts  will  not  aid  ite  enforce- 
It  is  no  answer  to  say  that  competition  in  the  salt  trade 
was  not  in  fact  destroyed,  or  that  the  price  was  not  nnreasouably 


advanced.  Courts  will  not  stop  to  inquire  as  to  the  degree  of  the 
injury  inflicted  upon  the  public ;  it  is  enough  to  know  thit  the 
inevitable  tendency  of  such  contracts  is  injurious  to  the  public." 

Now,  let  ns  look  into  this  contract  between  defendant  and  tbe 
Standard  Oil  Co.,  and  see  just  what  it  is,  as  shown  by  the  plead- 
ings and  findings  in  the  case,  and  its  aim  and  purpose  as  shotni  by 
the  subsequent  acts  of  the  parties  to  it.  Defendant,  having  tarin 
rates  foi'  tne  pnblic  generally,  in  1875  contracted  with  the  SUnd- 
ard  Oil  Co.  tnat.  in  consideration  of  the  company  giving  to  dw 
defendant  its  entire  freight  business  in  the  products  of  petrolenn, 
they  would  transport  8ti3i  freights  for  the  company  at  certain  latea 
dependent  upon  the  fluctuation  of  the  rates,  bnt  about  10  cents 
per  barrel  cheaper  than  for  any  other  costomer^ ;  and  the  defend- 
ant not  only  agreed  and  nndertook  to  carry  for  the  eompanv  al 
the  reduced  rate,  bnt  also  that  they  would  not  ship  for  any  otners 
at  lees  than  the  full  tariff  rate,  and  if  they  did,  it  was  nndentood 
that  the  Standard  Oil  Co.  would  take  from  the  defendant  all  its 

business  and  deprive  it  of  all  its  patronage.  The  an- 
Sf^f^  '^  dei-standing  was  to  keep  the  price  down  for  the  far- 

ored  customer,  but  up  for  all  others,  and  the  inevitable 
tendency  and  effect  of  this  contract  was  to  enable  the  Standard  Oil 
Co.  to  establish  and  maintain  an  overshadowing  monopoly,  to  ruin 
all  other  operators,  and  drive  them  out  of  DnsinesB  in  all  the 
region  sap^ied  by  the  defendant's  road,  its  branches  and  connect- 
ing lines.  The  active  participation  of  the  defendant  in  the  nnlawfnl 
purposes  of  the  Standard  Oil  Co.  is  shown  by  the  sequel.  la 
1883  the  road  of  the  New  York,  Chicago  &  St  Lonis  K.  R.  Co. 
was  constructed.  It  might  become  an  active  competitor  for  this 
business  of  transporting  petroleum  for  customers  other  than  the 
Standard  Oil  Co.  It  might  establish  such  a  tariff  of  rates  that 
other  operators  in  oil  might  successfully  compete  with  the  Stand- 
ard Oil  Co.    If,  however,  the  contract  of  1875  wae  in  force,  the 
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defendant  had  an  exclnsive  right  to  all  the  freight  of  that  com* 
pany.  Having  that  exclusive  right  to  do  all  the  carrying  for  the 
company,  tlie  district  court  found  "  that,  for  the  purpose  of  effect- 
ually securing  at  least  the  greater  part  of  said  trade,  the  defendant, 
on  the  completion  of  the  New  York,  Chicago  &  St.  Louis  K.  H.,  a 
competing  line  from  Cleveland  to  the  west,  in  the  year  1883, 
entered  into  a  traffic  arrangement  with  it,  giving  to  it  a  portion  of 
the  shipments  of  the  Standord  Oil  Co.  west,  on  a  condition  of  its 
uniting  with  it  in  carrying  out  of  such  understanding  as  to  reduced 
rates  to  said  Standard  Company,  which  arrangement  still  exists." 
How  peculiar !  The  defendant,  by  a  contract  made  in  1875,  was 
entitled  to  all  the  freights  of  the  Standard  Oil  Co.;  and  yet,  say  the 
district  court, "  for  the  purpose  of  securing  the  greater  part  of  said 
trade,"  they  entered  into  a^  contract  to  divide  with  the  new  railroad 
if  the  latter  would  only  help  to  keep  the  rates  down  for  the  Stand- 
ard and  up  for  everybody  else.  Such  a  contract  so  carried  out 
was,  in  tne  opinion  of  this  court,  not  only  contrary  to  a  sound 
public  policy,  out  to  the  lax  demands  of  the  commercial  honesty 
and  ordinary  methods  of  business. 

Defendant's  counsel,  in  his  brief,  affirms : 

"  We  do  not  believe  a  railroad  company  should  act  unjustly ; 
that  it  should  favor  one  man  more  than  another ;  that  it  should 
favor  one  place  more  than  another  place ;  or  that  it  should  crush 
out  one  person  for  the  purpose  of  advancing  the  fortune  of 
another." 

We  affirm  that  admitted  doctrine  and  upon  it  declare  that  con- 
tract void. 

The  cases  before  referred  to  (New  England  Exp.  Co.  v.  Maine 
Cent.  K.  H.  Co. ;  Sandford  v.  Kailroad  Co. ;  and  Messenger  v. 
Pennsylvania  H.  K.  Co.)  all  enforce  and  emphasize  the  doctrine 
that  prevents  the  defendant  from  in  any  way  intrenching  itself 
behind  its  arrangement  with  the  Standard  Oil  Company.  Neither 
of  the  parties  to  it  can  enforce  its  terms  against  the  other.  It  is 
void  in  law,  and  a  void  thing  is  no  thing. 

Neither  does  the  fact  found  by  the  district  court,  that  the  con- 
tract ^'  was  not  made  or  continued  with  any  intention  on  the  part 
of  the  defendant  to  injure  the  plaintiffs  in  any  manner,"  make  any 
difference  in  the  case.  The  plaintiffs  were  not  doing  business  in 
1875,  when  the  contract  was  entered  into,  and  of  course  it  was  not 
made  to  injure  them  in  particular.  If  a  man  rides  a  dangerous 
horse  into  a  crowd  of  people,  or  discharges  loaded  fire-arms  among 
them,  he  might,  with  tne  same  propriety,  select  the  man  he  injures, 
and  sav  he  had  no  intention  oi  wounding  him.  And  yet  the  law 
holds  him  to  have  intended  the  probable  consequences  of  his  un- 
lawful act  as  fully  as  if  purposely  directed  against  the  innocent 
victim,  and  punishes  him  accordingly.  And  this  contract,  made 
to  build  up  a  monopoly  for  the  Standard  Oil  Company  and  drive 
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its  competitore  from  the  field,  is  jnst  as  unlaw! al  as  if  its  pro- 
visions nad  been  aimed  directly  against  the  interests  of  the  plain- 
tiffs. 

The  effect  of  the  provisions  of  the  Ohio  statutes  npon  the  case 
at  bar  do  not  seem  to  have  been  much  relied  on  by  plaintiffs^ 
counsel.  I  think  they  can,  at  least,  be  looked  to  as  indicative  of 
the  tendency  and  direction  of  the  legislative  policy  of  the  State 
upon  the  questions  we  are  investigating : 

"  Sec.  3366.  Every  company  whose  line  of  road  extends  to  any 
place  in  the  vieinity  of,  or  to  a  point  of  intersection  with,  any  of 
the  navigable  canals  or  other  works  of  internal  improvement  be- 
longing to  the  State,  shall  fix  and  establish  a  tariff  oi  rates  for  the 
transportation  of  merchandise,  produce,  and  other  property  con- 
sign^ to  or  from  such  place  or  point  of  intersection,  and  shall  not 
charge  or  receive  any  higher  rate  for  transporting  similar  mer- 
chandise, produce,  or  property  over  a  shorter  distance  of  its  road 
than  is  charged  or  received  according  to  such  fixed  tariff  for  ti-ans-- 
portation  to  and  from  such  place  of  intersection. 

'^  Sec.  3367.  Every  such  company  shall  publish  its  tariff  of  rateft 
so  established  on  property  consigned  to  and  from  such  places  or 
points  of  intersection,  and  cause  the  same  to  be  conspicuously 
posted  at  the  several  business  stations  on  its  road.     No  such  com- 

Sany,  its  ofScers  or  agents,  shall  charge  or  receive,  directly  or  in- 
irectly,  for  transporting  any  property  consigned  as  aforesaid  any 
less  rate  than  is  designated  on  such  printed  card  until  such  rate  ia 
changed  by  an  order  of  the  board  oi  directors  of  such  company, 
and  at  least  ten  days'  notice  of  such  change  given  by  bill  or  card,, 
to  be  posted  as  aforesaid.  And  no  such  companv,  its  officers  or 
agents,  shall  evade  or  attempt  to  evade  by  drawback,  free  ware- 
housing, or  in  any  other  manner,  the  payment  of  full  freightage 
according  to  the  printed  tariff  of  rates  as  liei*ein  provided. 

"  Sec  3373.  JSo  company  or  person  owning,  controlling,  or 
operating  a  railroad,  in  whole  or  in  part  within  this  State,  shall 
cnarge  or  receive  for  transportation  of  freight,  for  any  distance 
within  the  State,  a  larger  sum  than  is  charged  by  the  same  com- 
pany or  person  for  the  transportation,  in  the  same  direction  of 
freight  of  the  same  class  or  kind,  for  an  equal  or  greater  distance 
over  the  same  railroad  and  connecting  lines  of  railroad  ;  and  every 
such  company  or  person  who  violates,  or  permits  to  be  violated, 
the  provisions  of  this  section,  shall  forfeit  and  pay  to  the  party 
aggrieved  a  sum  equal  to  double  the  amount  of  overcharge,  but  in 
no  case  less  than  twenty-five  dollars,  and  shall  alpo,  for  every  un- 
lawful act,  forfeit  and  pay  to  the  State  a  penalty  of  not  less  than 
one  hundred  dollars,  nor  more  than  one  thousand  dollars,  to  be 
recovered  in  a  civil  action  brought  in  the  name  of  the  State  by 
the  prosecuting  attorney  of  the  county  wherein  such  offence  was 
committed,  as  part  of  his  official  duties,  whenever  complaint  is 
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made  to  him,  and  be  is  satisfied  that  the  provisions  of  this  section 
have  been  violated.'' 

If  the  unlawful  acts  of  discrimination  in  freight  charges  com- 
plained of  in  this  case  come  within  the  inhibition  of  these  statutes, 
nothing  need  be  proven  bejond  the  act,  and  it  need  not  be  shown 
that  the  acts  themselves  were  injurious  to  the  plaintifis. 

In  the  case  of  the  Great  Western  Ky.  Co.  v.  Sutton,  4  Eng.  and 
L  App.  226,  the  court,  discussing  the  different  modes  of  proof 
between  a  case  under  the  ^^  equahtj  clause"  and  at  common  law, 
says : 

'<  The  mode  of  establishing  that  the  demand  is  extortionate  differs 
in  the  two  cases.  Where  it  is  sought  to  prove  that  the  charge  is 
unreasonable,  and  therefore  extortionate,  the  fact  that  another  was 
charged  less  is  only  material  as  evidence  for  the  jury  tending  to 
prove  that  the  reasonable  charge  was  the  smaller  one.  When  it  is 
sought  to  show  that  the  charge  is  extortionate  as  being  contrary  to 
the  statutable  obligation  to  charge  equally,  it  is  immaterial  whether 
the  charge  is  reasonable  or  not ;  it  is  enough  to  show  that  the 
company  carried  for  some  other  person,  or  class  of  persons,  at  a 
lower  charge  during  the  period  throughout  which  the  party  com- 
plaining was  charged  more,  under  the  like  circumstances." 

How  does  an  arrangement  that  compels  plaintiff  to  pay  60  cents 
per  barrel  from  Cleveland  to  Chicago,  while  the  Standard  Oil 
Company  pays  only  50  cents  for  transporting  exactly  uhdbb  ▲■ 
the  same  article  over  exactly  the  same  distance,  com-  cSSut^DJMr 
port  with  the  "  equality  clauses"  of  these  statutes  ?  We  oSiinatioii"*"" 
take  notice  that  defendant's  railroad  intersects  the  Ohio  "***^  "*"  "* 


Canal  at  Cleveland,  and  the  statute  says  the  defendant  must  estab- 
lish its  tariff  rates,  and  shall  not  charge  or  receive  of  any  one  less 
than  the  publislied  rates.  Plaintiffs  complain,  not  so  much  of  the 
amount  tiiey  have  to  pay,  as  the  injury  they  suffer  in  the  violation 
of  law  by  the  unjust  discrimination  in  favor  of  their  rival.  My 
associates  do  not,  perhaps,  a^ee  with  me  fully,  but  for  myself  1 
think  the  ban  of  illegality  is  impressed  upon  the  arrangement  com- 
plained of,  by  the  provisions  of  our  statute,  and  for  that  reason, 
also,  the  same  is  illegal  and  void. 

The  defendant  in  this  case  relies  for  its  defence,  not  only  upon 
the  doctrine  so  frequently  found  in  the  books  declaring  that  com- 
mon carriers  are  to  be  held  to  a  reasonable  compensation,  but  not 
necessarily  an  equal  compensation,  but  particularly  on  the  cases  of 
Johnson  v.  Pensacola  &  P.  R.  R  Co.,  16  Fla.  623,  and  Ex  parte 
Benson,  18  S.  C.  88. 

In  the  latter  case  a  petition  was  filed  against  the  receiver  of  a 
railroad  to  compel  him  to  pay  to  a  shipper,  out  of  the  '^  receiver's 
fund,^'  an  amount  that  had  been  promised  as  a  drawback  to  pro- 
cure his  custom  as  a  cotton  shipper.  The  receiver  contested  the 
claim  on  the  ground  that  the  discrimination  was  unlawful,  but  no 
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person  was  sliown  to  Lave  been  iujured  by,  &nd  no  tliird  penoD 
was  compiaining  of,  tlie  discrimination.  Under  that  st&te  ot  facta 
the  shipper  had  judgment  for  his  drawback. 

Iti  tue  Florida  caee  the  discrimination  was  made  in  favor  of  i 
shipper  of  lumber  who,  under  peculiar  circumstances,  had  furniabed 
the  railroad  company  a  sum  of  money  to  complete  itt  road,  ami 
was  to  have  the  loan  repaid  by  freight  at  a  reduced  rate.  Com- 
plaints of  loss  and  injury  were  made  by  another  8hipper,bat  tbere 
was  DO  proof  or  no  eatiefactory  evidence  to  show  the  comp\uiiing 
shipper  was  injured  in  his  business  by  the  lower  rate  given  to  the 
other  ebipper. 

In  both  these  cases  reliance  is  placed  on  the  doctrine  that  db- 
crimination  is  uot  necessarily  nnlawful,  and  that  ail  the  freigbter 
is  entitled  to  is  a  reasonable  rate  not  necessarily  equal  to  all';  and, 
in  the  absenee  of  any  statute  to  the  contrary,  we  are  not  inclined 
DncBimiiiTioN  to  question  the  correctueefi  of  these  decisions.  Bnt  ii 
LD>  n  woua  we  should  regard  them  as  contrary  to  the  doctrine  ve 
uucBT  lo  am-  j^^^  indorsed,  we  would  only  say  they  would  thM  be 
overeome  by  an  overwhelming  weight  of  autnority.  I  thii^  how- 
ever, that  all  the  cases  tliat  have  been  referred  to,  on  their  facU 
might  be  harmonized  by  observing  the  distinction  so  often  ailnded 
to ;  that  is  to  say  that,  as  between  a  consignor  and  the  oommoD 
carrier,  where  no  other  reason  intervene  to  engraft  an  exception 
on  the  rule,  all  the  consignor  can  demand  of  the  common  carder 
is  that  his  goods  shall  be  carried  at  a  reasonable  rate,  not  necesaril^ 
at  an  equal  rate  with  all  others.  But  when  the  reduced  nte  ib 
either  intended  to  or  has  a  natural  tendency  to  injure  the  pUintifi 
in  his  bnsinesB  and  destroy  his  trade,  tlteu  a  neceeeary  exception  ia 
ingrafted  on  the  more  general  rule,  and  the  plaintifi  has  then  the 
ri^t  to  insist  ttiat  rates  to  all  be  made  the  same  for  goods  shipped 
"  under  like  circamstances."  We  can,  perhaps,  fully  agree  with 
defendant's  counsel,  and  with  what  he  says  in  his  brief : 

"  The  important  point  to  every  freighter  is  that  the  charge  shill 
be  reasonable,  and  a  right  of  action  wul  not  exist  in  favor  of  an; 
one,  unless  it  be  shown  that  unreasonable  ineqaality  has  been  made 
to  his  detriment." 

In  the  Florida  case,  su^a,  the  court  say : 

"  Most  of  the  cases  treat  the  common-law  role  Btrictly  as  betveeo 
the  parties,  and  without  comparison  as  to  the  charges  against 
others." 

The  double  aspect  in  which  a  case  of  discrimination  is  to  be 
viewed,  is  well  stated  in  the  case  of  St.  Louis,  A.  &  T.  H.  B.  I^ 
Oo.  V.  Hill,  14  Bradw.  5Y9,  Baker,  J.: 

"  The  statement,  one  is  a  common  carrier  ea  m  termini,  imports 
a  dut^  to  the  public,  and  a  corresponding  legal  right  in  the  pnblic 
— a  riglit  common  to  all.  One  of  the  duties  imposed  apon  a  com- 
mon carrier  is  that  he  ia  bound  to  carry  for  a,  reasonable  remnnen- 
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tion^  and  is  not  allowed  to  make  unreasonable  and  exoeseive  charges. 
He  cannot,  like  a  merchant  or  mechanic,  consnlt  his  pleasure  or 
caprice  in  the  conduct  of  his  business,  and  cannot  even  by  special 
agreement  receive  an  excessive  and  extortionate  price  for  his  ser- 
vices. Another  duty  imposed  on  him  is  to  make  no  unjust,  injur- . 
ions,  or  arbitrary  discriminations  between  individuals  in  his  deal- 
ings with  the  public.  The  right  to  the  transportation  services  of 
the  carrier  is  a  common  right,  belonging  to  every  one  alike." 

Of  a  like  tenor  and  effect  is  Ragan  v.  Aiken,  9  Lea,  609,  cited 
by  defendant  in  his  brief,  where  the  question  as  to  statutory  regu- 
lation and  the  rules  of  the  common  law  were  before  the  court. 
The  railroad  company  or  its  manager,  to  induce  parties  doing  busi- 
ness in  a  particular  locality,  and  who  could  send  by  a  diSerent 
route,  offered  to  carry  their  goods  for  15  cents  per  100.  They 
accepted  the  proposition  and  shipped  accordingly.  The  complain- 
ants were  charged  more,  as  were  the  balance  of  the  public  along 
the  line  of  the  road.  They  charged  that  this  discrimination  was 
illegal,  and,  as  in  this  case,  prayed  an  injunction.  The  court  say 
(page  617) : 

^vRailroad  companies,  as  qtum  public  corporations,  exercising 
franchises  granted  in  consideration  of  accommodations  afforded  the 
public,  are  required,  and  may  be  compelled  by  the  courts,  to  afford 
reasonable  and  impartial  facilities  of  transportation.  Their  charges, 
when  not  regulated  by  charter  or  by  statute,  must  be  reasonable, 
and  the  courts  will  determine  whether  their  chains  are  reasonable. 
Miinn  V.  Illinois,  94  U.  S.  113,  133 ;  Chicago,  B.  &  Q.  R  R.  Co. 
V.  Iowa,  94  U.  S.  155 ;  Reg.  v.  Grand  Junction  Co.,  1  Bam.  & 
Aid.  289.  If  only  a  maximum  limit  of  charges  be  fixed  by  charter, 
the  reasonableness  of  other  charges  within  the  limit  may  be  tested 
in  the  courts.  If  the  charge  for  each  service  be  fixed  by  law,  or  if 
the  intention  of  the  legislature  is  clear  to  only  enable  certain  spe- 
cific fares  or  tolls,  leaving  other  cases  unprovided  for,  the  company 
must  abide  by  its  contract." 

The  court  further  say,  "  The  question  is  whether  defendant  can 
make  such  contract  under  the  circumstances ;"  and  decide  as  fol- 
lows: 

'*  The  English  authorities  hold  that,  at  common  law,  the  com- 
mon carrier  is  not  bound  to  carry  at  equal  rates  for  all  customers 
in  like  condition.  The  authorities  are  collected  in  McDuffee  v. 
Portland  &  R.  R.  R.  Co.,  52  N.  H.  430,  and  in  3  Am.  &  Eng.  R. 
R.  Cas.  602.  In  this  countiT  the  courts  have  generally  held  other- 
wise, and  that  statutes  prohibiting  discrimination  are  merely  de- 
clatory  of  the  common  law.  Sinking  Fund  Cases,  99  U.  S.,  719 ; 
Messenger  v.  Pennsylvania  R.  R.  Co.,  36  N.  J.  Law,  407.  Dis- 
crimination in  rates  of  freight,  if  fair  and  reasonable  and  founded 
on  grounds  consistent  with  public  interest,  are  allowable.  Hersh 
V.  Northern,  etc.,  R.  R.  Co.,  74  Pa,  St.  181 ;  Chicago,  etc.,  R.  R. 
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Co.  V.  People,  67  111.  11 ;  Fitchburg  R.  R.  Co.  «.  G«ge,  12  Graj, 
393.  The  importaDt  point  to  every  freighter  is  that  tiie  charge 
shall  be  reaeonsble,  and  a  right  of  action  vill  not  exist  in  favor  of 
any  one  anleee  it  be  shown  that  nnreasonable  ineqiulit;  hid 
been  made  to  his  detriment.  A  reasonable  price  paid  by  euch  i 
party  is  not  made  aoreasonable  by  a  leea  price  paid  by  others;  or 
as  is  said  by  Crompton,  J.,  to  the  plaintifif,  npon  the  tnal  of  sacbi 
anit :  *  The  charging  another  party  wo  little  is  not  charging  ton  (oo 
much.'  Garton  o.  Bristol  &  E.  R.  K.  Co.,  1  Best  A  8. 115,  IH, 
165 ;  McDofiee  v.  Portland  &  R.  K.  E.  Co.,  suj>ra.  In  detenniii- 
ing  whether  a  eompanviias  given  undae  preference  to  a  pirticnlar 
person,  the  court  may  look  to  the  interests  of  the  company.  Rin- 
Bome  V.  Eastorn  Counties  E.  R.  Co.,  1  C.  B.  (N.  S.)  437;  Birber 
V.  Brown,  Id.  135. 

"In  other  words,  if  tiie  charge  on  the  goods  of  the  party  com- 
plaining is  reasonable  and  sach  as  the  company  would  be  required 
to  adhere  to  as  to  all  persons  in  like  condition,  it  may,  oevertneJeEB, 
lower  the  charge  of  another  person,  if  it  be  to  the  advantage  of  the 
company,  not  inconsistent  with  the  public  interest,  and  based  oni 
sufficient  reason.  It  is  obvious  that  the  intention  of  the  defeod- 
ant,  in  this  instance,  was  not  to  discriminate  against  the  complin- 
ants  in  favor  of  any  person  of  the  same  place,  and  in  the  same  con- 
dition. His  object  was  to  get  business  for  bis  road  from  pertons 
at  a  distance  from  its  terminus,  which  otherwise  would  reach  their 
destination  by  a  different  ronte.  Under  these  circumstaooes  ve 
cannot  see  that  the  contracts  complained  of  are  against  public  pol- 
icy, or  that  the  complainants  have  been  damaged,  if  the  chai^on 
their  goods  were  reasonable." 

The  doctrine  here  formulated  will,  in  my  opinion,  reconcile  all 
the  cases,  upon  their  facts  (though  not,  perhaps,  all  the  judges  have 
said  in  themV  and  make  them  consistent. 

The  question  further  presented  is :  If  the  plaintifis  have  aright  to 
relief,  can  they  come  into  a  conrt  of  equity  and  obtain  it  by  we  ex- 
traordinary remedy  of  injunction?  And  a  further  queetiou  is  pro- 
posed by  the  district  conrt  whether  section  8373  of  tbe  revised 
etatntes  was  intended  to  apply  to  cases  like  the  present ;  and  if  so 
whether,  under  it,  there  is  any  authority  for  the  relief  by  injunc- 
tion. Waiving  thefirat  question  for  the  present,  we  affirm  the  lav 
to  be  that  if  the  right  of  the  plaintiffs  existed  at  common  law  to  re- 
lief by  injunction,  the  enactment  of  section  3373,  if  that  section 
applies  to  the  case  at  all,  affords  only  a  cnmnlative  remedy,  and 
that  snch  a  remedy  by  statute  wonid  in  nowifie  take  away  &e 
remedy  at  common  law.  So,  independent  of  the  statute,  we  pro- 
ceed to  inquire  whether  the  plaintiff  has  a  remedy  brinjunction. 
In  the  foregoing  cases  of  Sandford  v-Railroad  Co.,  24  Fa.  St  37^, 
and  Chicago  &  A.  R.  R.  Co.  v.  People,  67  111.  23,  relief  was  sought 
and  afforded  bj  injnnction. 
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In  the  foregoing  (Aae  of  McDoffee  v.  Railroad,  52  N.  H.  430, 
the  court  eaj : 

^^  There  might  be  cases  where  the  discrimination  would  be  in- 
jurious. In  such  case  it  would  be  actionable.  There  might  be 
cases  where  the  remedy  by  civil  suit  for  damages  at  common  law 
would  be  pi-actically  ineffectual  on  account  of  the  difSculty  of  prov- 
inff  large  damages,  or  the  incompetence  of  a  multiplicity  of  such 
suits  to  abate  a  continued  grievance,  or  for  other  reasons.  In  such 
cases  there  would  be  a  plain  and  adequate  remedy,  where  there 
ouffht  to  be  one,  by  the  re-enforcing  operation  of  an  injunction, 
or  by  indictment,  information  or  other  common,  familiar,  and  ap- 
propriate course  of  law."  See  also  1  Pom.  Eq.  254,  255  ;  Dodge 
V.  Gardiner,  31  K  T.  239  ;  Third  Ave.  R.  R.  Co.  v.  City  of  New 
York,  54  N.  Y.  159 ;  Woods  v.  Monroe,  17  Mich.  238, 

We  think  the  authorities  abundantly  show  that  in  a  case  like  the 
one  at  bar,  the  plainti£b  can  seek  relief  bpr  injunction,  and  that  is 
an  appropriate  method  to  determine  the  rights  of  the  parties  here, 
without  first  resorting  to  an  action  at  law.  The  plain-  SvbTIioht 
tiffs  have  a  manufacturing  capacity  of  150,000  barrels  S)ii.^  ""^^ 
per  year.  Shall  they  be  compelled  to  hrius  a  separate  action  for 
each  car-load  ?  What  number  of  suits  would  it  require  f  Are  the 
damages  of  plaintifb  for  loss  of  profits  susceptible  of  easy  proof,  or 
even  capable  of  any  exact  estimation  ?  We  think  the  plaintiffs 
have  a  clear  and  undoubted  right  to  come  into  a  court  of  equity 
and  have  the  rights  of  the  parties  determined  in  a  single  action. 

A  further  (question  is  presented  whether  the  decree  for  plaintiffs 
should  be  limited  to  and  enforced  only  in  this  State ;  or  shall  it  ex- 
tend to  and  be  enforced  against  the  defendant  at  all  points  reached 
by  defendant's  railroad,  its  branches  and  connecting  lines  ?  The 
district  court  finds  that  the  defendant  is  a  consolidated  company  ; 
its  lines  of  road  extending  from  Buffalo  to  Chicago,  and  extending 
to  various  points  in  Pennsylvania,  New  York,  Ohio,  Indiana, 
Michigan,  and  Illinois.  It  is  an  artificial  person,  and  the  same  per- 
son in  all  this  territory,  and  this  court  has  acquired  jurisdiction  of 
the  person  of  the  corporation,  and  the  right  to  enforce  all  proper 
orders  against  it. 

A  similar  question  was  determined  by  the  supreme  court  of  New 
Hampshire  in  McDuffee  v.  Portland  &  R.  R.  R.  Co.,  sitpra.  That 
was  an  action  brought  in  the  courts  of  New  Hampshire  for  an  un- 
reasonable discrimmation  practised  on  that  part  of  the  railroad 
situate  in  the  State  of  Maine,  and  on  demuiTcr  it  was  claimed  the 
action  could  not  be  sustained,  because  the  acts  complained  of  hap- 
pened in  the  State  of  Maine.  Upon  this  part  of  the  case  the  court 
say: 

^^  A  part  of  defendants'  road  is  in  Maine  and  a  part  in  New 
Hampsnire.  The  defendants  are,  for  ordinary  practical  purposes, 
one  and  the  same  corporation  in  each  State.    We  know  not  how 
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any  individualfi  or  corporations  of  19'ew  Hampeliire  can  be  aggrieved 
in  snch  cases  as  this  if  the  common  law  of  both  States  is  adminis- 
tered to  th^m  by  the  tribunals  of  Maine.  If  it  was  the  opinion  of 
the  legislature  of  the  judiciary  of  Maine  that  we  ought  not  to  take 
jurisdiction  of  the  plaintiffs'  complaint  of  an  unreasonable  discrimi- 
nation made  by  the  defendants  against  the  plaintiffs  on  that  part  of 
the  road  situated  in  Maine,  we  should  endeavor  to  give  no  just 
cause  of  offence,  and  to  avoid  all  jurisdictional  conflict ;  and  if  it 
should  be  found  that  we  had  unwittingly  encroached  upon  the 
sovereignity  of  another  State,  we  should  make  haste  to  retrace  our 
steps,  ^ut,  as  we  understand  the  law  of  Maine,  we  are  safe  in 
holding  that  we  may  take  jurisdiction  of  the  whole  of  the  case  pre- 
sented by  the  plaintiff  in  an  action  at  common  law.  Undoubtedly 
on  the  question  of  discrimination  practised  b^  the  defendants  in 
the  performance  of  their  dut^  in  Maine,  the  rights  of  the  parties 
are  to  be  determined  according  to  the  law  of  that  State.  But,  with 
the  present  system  of  continuous  common  carriage  among  the 
numerous  States,  if  the  remedy  were  cut  in  pieces  by  every  State 
line  in  cases  of  this  kind,  the  evil  consequences  would  be  serious, 
and,  as  we  think,  without  any  legal  necessity.     Considering  this 

£oint  upon  the  general  doctrine  of  transitory  actions,  the  general 
ability  of  natural  and  artificial  persons,  and  the  intent  of  the  legis- 
latures of  Maine  and  Kew  Hampshire  to  create  a  corporation  that 
might  act  and  be  dealt  with  as  one,  and  not  two,  in  such  matters  as 
those  involved  in  this  suit,  we  see  no  room  for  doubt,"  quoting  a 
number  of  authorities. 

The  railroad  is  an  entirety,  whether  within  the  State  or  without, 
and  the  artificial  persons,  by  the  acts  of  the  several  States  author- 
izing consolidation,  has  been  created  one,  and  not  two  or  more,  and 
no  reason  is  perceived  why  it  may  not  be  dealt  with  by  the  courts 
of  either  State  that  has  procured  jurisdiction.  This  artificial  per- 
son not  only  holds  itself  out,  but  does  make  contracts,  for  the  trans- 
portation of  freight  over  its  connecting  lines  as  well  as  its  own  line, 
and  it  makes  rates  to  points  onlv  reached  by  connecting  lines.  Ko 
reason  is  perceived  why  it  should  not  be  ordei^ed  to  make  no  dis- 
criminations to  the  iniury  of  plaintiffs  in  its  rates  to  points  thus 
reached.  Of  course,  it  may,  at  any  time  refuse  to  make  any  rates 
beyond  its  own  lines ;  but  if  it  makes  rates  to  points  on  connecting 
lines,  the  rates  should  be  e^nal  to  all. 

The  order  of  t'he  court  is  that  the  defendant  be  restrained,  as 
prayed  for  in  plaintiffs'  petition.     Judgment  accordingly. 

Railway  Rates  and  Discriminations. — For  a  review  of  the  authorities  upon 
this  subject  see  ^ *  Extobtionats  Tbaffic  Rates,"  16  Am.  Law  ReTiew, 
446;  '^DiscBiMiWATiVB  Tbaffic  Ratm,"  16  Am.  Law  Review,  818.  In 
these  essays  the  authorities  down  to  1882  are  collated.  For  suheequent 
authorities  see  generally  Wabash,  etc.,  R.  R.  Co.  9.  People,  13  Am.  <&  jBq^. 
R.  R.  Cas.  10;  Louisville,  etc.,  R.  R.  Oo. «.  R.  R.  Oomm'rs,  16  lb.  1 ;  Atchi- 
son, etc.,  R.  R.  Co.  V.  Denver  R.  R.  Co.,  16  lb.  57;  Illinois  Central  R.  R.  Co. 
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«.  8t<)ne,  18  lb.  416;  People  v.  Wabash,  etc.,  R.  R.  Co.,  7  lb.  628;  Mi 
cheater,  etc.,  R  R  Co.  v.  Denaby  Main  Colliery  Co.,  18  lb.  482. 
To  these  authorities  may  be  added  the  following : 
Quantitids. — ^The  conTeyance  of  large  and  small  quantities  does  not  can 
the  same  amount  of  trouble  and  expense.     Thus,  full  train  loads  warra 
a  radnction  in  rates.    Richardson  v.  Midland  R.  R  Co.,  4  Ney.  &  Mac. 
Burton  brewers  sent  wagon  (car)  loads  weighing  from  45  to  50  cwt.  p 
truck,  as  against  15  cwt.  per  truck  sent  by  ifewark  brewers.    Mtidy  ButU 
brewers  entitled  to  cheaper  rate.    Richardson  v.  Midland  R  R  Co.,  4  Ne* 
A  Mac.  7. 

Volume  of  Traffic. — The  total  traffic  of  Burton  in  a  year  was  504,000  torn 
and  of  Newark  at  the  same  time  was  85,000  tons.     Of  Burton  traffic  534,00 
tons  were  furnished  by  brewers,  and  of  Newark  traffic  8570  tons  were  fur 
nished  by  brewers.    Bddj  a  reason  for  giving  Burton  brewers  a  less  rati 
than  to  Newark  brewers.   Richardson  e.  Midland  R  R.  Co.,  4  Nev.  &  Mac.  1 
On  complaint  of  discrimination  by  shippers  of  barley  at  two  places,  B.  an^ 
D.,  it  appeared  that  the  traffic  of  the  two  places  differed  greatly  in  amount^ 
the  totu  traffic  of  B.  being  600,000  tons  per  annum,  of  which  55,000  tons 
were  barley,  and  that  of  D,  220,000  tons,  of  which  6900  tons  were  barley, 
Bddy  that  the  difference  in  charge  could  not  be  sustained  on  the  general 
ground  that  the  aggregate  traffic  of  the  one  town  exceeded  that  of  the 
other,  it  having  been  proved  that  the  B.  rates  were  charged  not  only  to  the 
laige  brewers  and  malsters,  but  to  all  the  inhabitants  of  the  place,  however 
small  might  be  the  quantity  of  their  traffic,  and  that  there  was  nothing 
exceptional  in  the  natural  position  of  B.  to  affect  the  rate  at  which  goods 
conla  be  carried.    Girardot,  etc.,  Co.  e.  Midland  R  R  Co.;  4  Nev.  &  Mac. 
291. 

Spaod  and  Punctuality. — ^A  difference  in  speed  and  punctuality  warrants 
a  corresponding  difference  ui  price  of  transportation.  City  of  Dublin,  etc., 
Co.  V.  Ijbndon,  etc.,  Ry.  Co.,  4  Nev.  &  Mac.  11. 

^  Pareol  Rata. — A  railway  company  carried  for  Burton  brewers  beer  con- 
signments under  500  pounas  in  weight  at  the  tonnage  rate,  at  the  same  time 
disrging  Newark  brewers  a  higher  **  small  parcels"  rate  on  beer  sent  in 
pscuges  weighing  less  than  500  pounds.  Jaeld^  an  unjust  discrimination 
affatnst  the  Newark  brewers.    Richardson  v.  Midland  R  R  Co.,  4  Nev.  & 

What  Railway  Rata  Includes. — ^The  rate  includes  charges  for  signalling 

and  working  the  interlocking  apparatus  on  the  road ;  .charges  for  working  a 

junction  over  which  the  traffic  passes;  charges  for  marshalling  the  cars 

\  or  trucks  into  trains,  and  the  expenses  for  invoicing  (w^  billing)  traffic, 

r  and  giving  notice  of  its  arrival.    Nestoa  Colliery  Co.  v,  London,  etc.,  Ry. 

Co..  4  Nev.  &  Mac.  257. 

Repairs — Cost  of|  cannot  be  Charged  in  Rate. — ^If  a  railway  company 
reptir  a  line  owned  by  a  private  person,  the  cost  of  repair  cannot  be  charged 
ij       on  his  traffic  by  advancing  the  rate  per  ton  on  his  freight.    Toung  e.  Gwen- 
f|       draeth,  etc,  R.  R  Co.,  4  Nev.  &  Mac.  258. 

Prohibitiva  Rates  UniawfuL—Charges  which  a  railway  company  have  no 

statutory  power  to  make  and  which  are  intended  or  calculated  to  prevent, 

and  do  in  fact  prevent,  the  conveyance  of  traffic  on  the  railway  are  unlawful. 

Toong  e.  Gwendraeth,  etc.,  R  R  Co.,  4  Nev.  &  Mac.  247. 

I  Difforanea  in  Length  of  Haul|  Gradesi  etc. — ^Broughton  &  Plas  Power  Coal 

|.     Co.  «.  Great  Western  R.  R.  Co.,  4  Nev.  &  Mac.  191,  presents  this  case:  The 

l<      A  ooUieriea  were  from  27  to  86  miles  from  Birkenhead  wharves.     The 

\      B  coUieries  were  further  away  on  the  same  road,  being  in  fact  about 

'.      ItK)  miles  distant.     From  the  A  collieries  to  Birkenhead,  the  road  is 

r       nearly  leveL    From  the  B  collieries  to  the  A  collieries,  the  road  is  heavily 

^       (graded,  being  full  of  curves,  cuts,  and  tunnels.    The  coal  trains  from  a 

^'      collieries  to  A  collieries  were  light,  but  at  A,  the  level  road  beyond  permitted 


\i 
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them  to  couple  on  to  each  tnio  a  number  of  tracka.  T^n  B  cotl  wu  giTu 
a  lower  rate  than  the  A  coal,  which  the  court  thought  tfae  B  cotl  ^gjpm 
were  not  entitled  to,  bo  far  aa  the  relatire  coat  of  the  wrrica  nodaKd  In 
bauUog  each  kind  of  coal  waa  conridered. 

Non-Compoting  Coali — Dlfhrenca  in  Ratet^-But  where  one  tA  t"o 
classea  of  coal-ahippera  compIaiDcd  of  a  diacTunination  in  faTor  of  tbe  other, 
and  It  appeared  that  the  one  claia  shipped  a  soft  coal  to  differeot  b  piiu 
and  Bteam-prodncing  power  from  the  coal  of  the  other  claw  of  ihippm- 
auch  coal  being  a  hua  variety,  capable  of  making  more  Bteam,  tad  of  bdig 
atowed  aboard  shipa  in  smaller  compaaa  than  the  otbor  kind  aod  geomllj 
anperior  to  it,— the  court  hM  that  the  two  dassee  of  ihippen  vm  wi 
competitora  in  the  coal  trade,  at  least  not  to  an  extent  which  woold  m- 
rant  the  court  in  adjuatiug  the  diacriminatioti  complained  of,  foongtiUD, 
etc..  Co.  e.  Great  Weitem  By.  Co.,  4  Nev.  A  Mac.  301. 

Oamurragfl  not  a  part  of  ths  Rate^—The  delay  in  unloading  wigou  U 
a  particular  station  is  not  a  cost  which  ought  to  make  the  thrmgb  nK  to 
that  station  higher.  Belfaat  Central  Ry.  Co.  e.  Great  Nortbera  Bf-  Co., 
4  Nev.  &  Hbc.  189. 

Coal  Rata— When  sufflclantly  paying— Equality  in  eamingiofTwAfc- 
A  coal  rate  will  be  regarded  as  a  aufficieutly  paying  rate,  to  be  coatinuta 
without  adTance,  if  the  earniuKS  per  truck  are  equal  to  tbe  MrainfpoC^^* 
in  other  traffic  than  coal,  and  if  the  company's  profit  at  this  rate  on  cotl  u 
equal  to  its  profit  on  its  goods  trafHc  generally.  Belfast,  etc.,  By.  Co.  i  WMl 
Morth.  By.  Co.,  4  Nev.  &  Mac.  1B». 

DIttanca.— Where  the  railway  companies  charged  higher  ndcs  in  [mpo'- 
tion  to  distance  on  traffic  to  be  carried  to  or  from  Belfast,  Ireland,  to  An 
and  the  steamera  of  P.  Barr  A  Co.,  than  were  char^  upon  similn  titw 
going  to  or  from  Belfast,  but  via  Ardrossan  or  Greenock,  and  the  Mttoiai 
of  Hessra.  Burna  or  Henderson,  Md,  no  justifying  drcumstanM*  bang 
shown  by  the  railway  companies,  that  the  discrimination  was  unjuit  u  '*" 
gards  Ayr  and  P.  Barr  4  Co.'s  boats.  Ayr  Harbor  Tnutaea  ».  Gl»«go'. 
etc.,  By.  Co.,  *  Nev.  &  Mac.  80. 

Distance*,  etc.,  u  elementa  determlninc  Ratea.— DenahjlUnCalltH)') 
were  28  miles  on  a  canal  from  E.  Other  collieries  at  Sheffield  weie  41  nu"' 
on  the  same  canal  from  E.  The  raU  from  Deoaby  to  E  was  ISd.,  ud  fnw 
the  other  collieries  18fJ.  There  were  7  locks  from  Denaby  to  K.  snd  M 
(17+7)  from  Sheffield  to  E.— the  extra  ^.  charged  Sheffield  orilieiiei  being 
for  going  15  miles  further  through  17  locks  more  than  had  to  be  pawed  m 

Soiug  from  Denaby  to  E.  Hdd,  that,  owing  to  the  greater  trouble  of  gou; 
irough  the  larger  number  of  locks  between  Sheffield  and  ff.  than  in  going 
from  Denaby  to  S.,  id.  was  not  sufficient  diSerenoe  in  the  tolls  between  the 
two  points,  and  that  Denaby  shippers  should  be  charged  more  than  )d.  M 
than  those  at  Sheffield.  Denaby  Main  C.  Co.  e.  Uancheater,  etc,  By.  Co.,  4 
Nev.  &  Uac.  38. 

Competitive  Trains — Discrimination  In  Para*. — The  London  A  Monh> 
western  By.  Co.  ran  a  "  through"  mail  train  from  London  to  Bolybead,  tbst 
connectingwith  msil  steamers  to  Eiogston  (Dublin).  Tbem^ateaiMn^ 
owned  by  the  Dublin  Bteamboat  Co.,  but  by  statute  and  contract  tbe  riobt 
of  fixiuff  the  through  fares  via  the  "  Iriah  Hail"  (aa  the  route  from  Looacn 
to  Dublin  ma  London  St  Northweetern  Railway,  connecting  with  these 
steamers,  was  called)  was  given  to  the  London  and  Northwestern  Co.,  ud  || 
accordingly  made  the  passenger  rate  to  Dublin  608.  first  class,  and  Us.  second 
class.  Of  thene  sums,  the  railway  company  reeeiTed  46a.  lOd.  fin*  el*" 
and  30s.  8d.  second  class — the  baUnce  of  the  60s.  and  4Sa.  gong  to  tbe 
•t«amboat  company. 

Subsequently  the  London  A  Northweatem  people  establiabed  *'>'^ 
train  for  tbe  accommodation  of  the  Irish-bound  passenger  and  pacicet  insc. 
Thia  train  ran  in  connection  with  a  line  of  boats  owned  by  tbe  railwaj  ant 
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puiy,  and  it  made  fares  to  Dublin  by  its  own  route  (called  the  North  Wall 
route)  47s.  6d.  first  class,  and  86s.  6d.  second  class,  of  which  sums,  89s.  6d. 
first  class,  and  98s.  6d.  second  class  was  for  land  seryice  on  the  railway — 8s. 
only,  being  charged  for  boat  serrice. 

There  was  thus  a  difference  of  12s.  6d.  first  class,  and  8s.  6d.  second  class 
in  favor  of  the  London  &  North  western's  '*  North  WalP*  as  being  the  cheaper 
route,  compared  with  its  *' Irish  Mail"  route. 

The  *'  MaiP  was  run  nearly  an  hour  (55  m.)  faster  than  the  "  North  WalP' 
train.  It  made  fewer  stops,  and  proceeded  with  greater  certainty  of  punc- 
tuality than  the  ''North  Wall."  Otherwise  the  accommodations  furnished 
by  the  two  routes  were  substantially  the  same. 

The  Dublin  boat  company  finding  that  its  route  was  losing  traffic  by  reason 
of  the  competition  of  the  cheaper  "North  Wall"  route,  applied  for  an  injunc- 
tion to  restrain  it  on  the  ground  that  the  difference  in  fares  by  the  two 
routes  was  disproportionate  to  the  difference  in  accommodations  furnished 
l^each.  In  giving  judgment,  the  commissioners  said:  '*  Charges  may  not 
unreasonably  be  different  in  the  case  of  trains  run  under  such  different  con- 
ditions; not  perhaps  because  the  railway  company  could  not  profitably  carry 
a  mail  train  passenger  at  the  same  rate  as  a  passenger  usine  their  other  trains, 
for  the  postal  subsidy  which  the  company  receive,  and  which  pays  them  at 
the  rate  of  about  one  shilling  a  train  mile,  reimburses  the  company  any 
special  expenses  incident  to  the  mail  trains,  as  trains  by  contract,  but  be- 
oauae  the  service  is  special  in  the  speed  and  punctuality  with  which  it  is 
performed,  and  in  order  to  keep  so,  is  limited  m  a  way  that  other  trains  are 
not  in  its  power  of  adapting  itself  to  traffic  fluctuating  in  its  requirements 
and  of  increasing  the  amount  of  accommodation  it  can  afford."  But  the  com- 
miamoners  held  the  difference  in  fares  above  noted  (13s.  6d.  and  8s.  6d.)  was 
too  great,  and  that  the  *^Mail"  fares  to  Dublin  should  not  exceed  those  to 
Dablin  by  the  **  North  Wall"  by  more  than  10  per  cent.  City  of  Dublin, 
etc.,  Co.  9.  London,  etc.,  Ry.  Co.  4  Nev.  &  Mac.  21. 

Can  Patrons  of  a  Competing  Line  be  Charged  Higher  Rates  than  are 

Charged  other  Shippers? — This  is  a  new  question  in  the  courts,  and  has 

recently  been  passed  upon  by  Judffe  Wallace  in  New  York,  in  Menacho  v. 

Ward,  37  Fed.  Rep.  539.     He  held  that  while  a  common  carrier  may  make 

discriminations  in  rates  based  upon  the  quantities  of  goods  sent  by  different 

shippers,  he  cannot  charge  a  higher  rate  against  shippers  who  refuse  to 

pa^nise  him  exclusively.    Although  not  a  railway  case,  we  reprint  Judge 

Wallace's  opinion  in  full.    He  said:  "  The  complainants  have  filed  a  bill  in 

etch  of  these  causes  to  restrain  the  defendants  from  making  discriminations 

for  transportation  against  the  complainants,  which  consist  in  charging  them 

'i  a  higher  rate  of  freight  than  is  charged  by  defendants  to  other  snippers  of 

merchandise  generally.     A  motion  is  now  made  for  a  preliminary  injunction. 

^'  The  facts  in  each  case  are  essentially  the  same,  and  both  cases  may  be  con- 

i  odered  together. 

*'The  complainants  are  merchants  domiciled  in  the  city  of  New  York,  and 
f*         engaged  in  commerce  between  that  port  and  the  island  of  Cuba.     The 
defendants  are  proprietors  or  managers  of  steamship  lines  plying  between 
^ew  York  and  Culm.    Formerly  the  business  of  transportation  between  the 
^o  places  was  carried  on  by  sailing  vessels.    In  1877  the  line  of  steamships 
bown  aa  '  Ward's  Line '  was  established,  and  in  1881  was  incorporated  by 
the  name  of  the  New  York  and  Cuba  Mail  Steamship  Line  under  the  general 
l*Ws  of  the  State  of  New  York.     At  the  time  of  the  incorporation  of  this 
<^aipany  the  line  of  steamships  owned  by  the  defendants,  Alexandre  &  Sons, 
b^^  also  been  established.     These  two  lines  were  competitors  between  New 
^ork  and  Cuba,  but  for  several  years  both  lines  have  been  operated  under  a 
^i^aflc  agreement  between  themselves,  by  which  uniform  rates  are  charged 
^y  «ach  to  the  public  for  transportation.    The  two  lines  are  the  only  lij 
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engaged  in  the  business  of  regular  transportation  between  New  York  and 
Cuba;  and  unless  merchants  choose  to  avail  themselves  of  the  facilities 
offered  by  them,  they  are  obliged  to  ship  their  merchandise  by  Teasels  or 
steamers  which  may  casually  ply  between  the  two  places. 

*'  It  is  alleged  by  the  complainant  that  the  defendants  have  announced 
generally  to  New  York  merchants  engaged  in  Cuban  trade  that  they  must 
not  patronize  steamships  which  offer  for  a  single  voyage,  and  on  various 
occasions  when  other  steamships  have  attempt^  to  procure  cargoes  from 
New  York  to  Havana  have  notified  shippers  that  those  ^mployins  such 
steamships  would  thereafter  be  subjected  to  onerous  discriminations  oy  the 
defendants.  T*he  defendants  alleee  in  their  answer  to  the  bill,  in  effect,  that 
it  has  been  found  necessary,  for  the  purpose  of  securing  sufficient  patronage, 
to  make  differences  in  rat^  of  freight  oetween  shippers  in  favor  of  those 
who  will  agree  to  patronize  the  defendants  exclusively.  Within  a  few 
months  before  the  commencement  of  this  suit  two  foreign  steamers  were  sent 
to  New  York  to  tidce  cargoes  to  Havana,  and  the  complainants  were  re- 
ouested  to  act  as  agents.  Thereupon  the  complainants  were  notified  by  the 
defendants  that  they  would  be  *  placed  upon  the  black-list'  if  they  shipped 
goods  by  these  steamers,  and  that  their  rates  of  freight  would  thereafter  be 
advanced  on  all  goods  which  they  might  have  occasion  to  send  by  the  de- 
fendants. Since  that  time  the  defendants  have  habitually  char^^  the  com- 
plainants creater  rates  of  freight  than  those  merchants  who  shipped  exclu- 
sively by  tne  defendants.  The  freight  charges,  by  the  course  of  business, 
are  paid  by  consignees  at  the  Cuban  ports.  The  complainants  have  attempted 
to  pay  the  freight  in  advance,  but  have  found  this  course  impracticable 
because  their  consi^ees  are  precluded  from  deducting  damases  or  d^- 
ciencies  upon  the  arrival  of  the  goods  from  the  charges  for  freight,  and  as  a 
result  some  of  the  complainants^  correspondents  in  Cuba  refuse  to  continue 
business  relations  with  them,  being  unwilling  to  submit  to  the  annoyance  of 
readjusting  overcharges  with  complainants.  Upon  this  state  of  facts  the 
complainants  have  founded  the  allegation  of  their  bill  that  the  defendants 
<  have  arbitrarily  refused  them  equal  terms,  facilities,  and  accommodations 
to  those  granted  and  allowed  by  the  defendants  to  other  shippers,  and  have 
arbitrarily  exacted  from  them  a  much  greater  rate  of  freiffht  than  the  de- 
fendants nave  at  the  same  time  charged  to  shippers  of  merchandise  generally 
as  a  condition  of  receiving  and  transporting  merchandise.*  They  apply  for 
an  injunction  upon  the  theory  that  their  grievances  cannot  be  redressed  by 
an  action  at  law. 

*'  It  is  contended  for  the  complainants  that  a  common  carrier  owes  an 
equal  duty  to  every  member  of  the  community,  and  is  not  permitted  to  make 
unequal  preferences  in  favor  of  one  person,  or  class  of  persons,  as  against 
another  person  or  class.  The  defendants  insist  that  it  is  permitted  to  com- 
mon carriers  to  make  reasonable  discriminations  in  the  rates  demanded  from 
the  public;  that  they  are  not  required  to  carry  for  all  at  the  same  rates;  that 
discriminations  are  reasonable  which  are  based  upon  the  quantity  of  goods 
sent  bv  different  shippers;  and  that  the  discrimination  in  tne  present  case  is 
essentially  such  a  discrimination,  and  has  no  element  of  personal  preference, 
and  is  necessary  for  the  protection  of  the  defendants. 

^<  Unquestionably  a  common  carrier  is  always  entitled  to  a  reasonable 
compensation  for  nis  services.  Hence  it  follows  that  he  is  not  required  to 
treat  all  those  who  patronize  him  with  absolute  equality.  It  is  his  privilege 
to  charge  less  than  fair  compensation  to  one  person,  or  to  a  class  of  persons, 
and  others  cannot  justly  complain  so  long  as  he  carries  on  reasonable  terms 
for  them.  Respecting  preferences  in  rates  of  compensation,  his  obligation 
is  to  charge  no  more  than  a  f%ir  return  in  each  particular  transaction,  and 
except  as  thus  restricted  he  is  free  to  discriminate  at  pleasure.  This  is  the 
equal  justice  to  all  which  the  law  exacts  from  the  common  carrier  in  his  rela- 
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tions  with  the  public.  Bazendale  «.  Eagtern  CountieB  R.  R.  Co.,  4  C.  6. 
(N.  8.)  78;  Branley  «.  SoutheMtem  R  R  Ck>.  12  C.  B.  (N.  8.)  74;  FitchbtiTg 
R  R.  Co.  0.  Oage,  12  Gray,  898;  Sargent  o.  Boston  &  L.  R  R  Corp.,  116 
Mass.  416,  422. 

*'  It  IB  in  thiB  Benae  that  the  obBerrations  found  in  Bome  of  the  authorities 
are  to  be  understood.  8o  understood,  the  language  of  the  opinion  in  Mes- 
senger e.  PennsylYania  R  R  Co.,  87  N.  J.  Law,  681,  is  apposite: 

«  <  The  business  of  the  common  carrier  is  for  the  public,  and  it  is  his  duty 
to  senre  the  public  indifferently.  In  the  yery  nature,  then,  of  his  duty,  and 
of  the  public  right,  his  conduct  should  be  equal  and  just  to  all.  ...  A  com- 
mon carrier  owes  an  equal  duty  to  all,  and  it  cannot  be  discharged  if  he  is 
allowed  to  make  unequal  preferences,  and  thereby  preyent  or  impair  the 
enjoyment  of  the  common  nght.' 

<*In  the  same  sense  the  remarks  of  the  court  in  McDuffee  e.  Portland  A 
R  R.  R.  Co.,  62  N.  H.  480,  s.  c,  18  Amer.  Rep.  72,  are  approyed  and  adopted 
as  pertinent  to  the  case  in  hand.    The  court  says : 

*<  *  And  as  all  common  carriers  combined  cannot,  directly  or  indirectly, 
destroy  or  interrupt  the  common  right  by  stoppinj^  their  branch  of  the  public 
seryice  while  they  remain  in  that  seryice,  so  neither  all  of  them  together, 
nor  one  alone,  can  directly  or  indirectly  depriye  any  indiyidual  of  his  lawful 
enjoyment  of  the  common  right.  Equabty,  in  the  sense  of  freedom  from 
unreasonable  discrimination,  being  of  the  yer^  substance  of  the  common 
rieht,  an  indiyidual  is  depriyed  of  his  lawful  enjoyment  of  the  common  right 
when  he  is  subjected  to  unreasonable  and  injurious  discrimination  in  respect 
to  terms,  facilities,  or  accommodations.  ...  A  denial  of  the  entire  right  of 
seryice  by  a  refusJEd  to  carry  differs,  if  at  all,  in  degpree  only,  and  m  the 
amount  of  damage  done,  and  not  in  the  essential  character  of  the  act,  from  a 
denial  of  the  right  in  part  by  an  unreasonable  discrimination  in  terms,  fa- 
cilities, or  accommodations.  Whether  the  denial  is  general  by  refusing  to 
furnish  any  transportation  whateyer,  or  special,  by  rerasing  to  carry  for  one 
person  or  his  gooas;  whether  it  is  direct,  by  expressly  refusing  to  carry,  or 
indirect,  by  imposing  such  unreasonable  terms,  facilities,  or  accommodations 
as  render  carria^  undesirable;  whether  unreasonableness  of  terms,  facilitie& 
or  accommodations  operates  as  a  total  or  a  partial  denial  of  the  right;  and 
whether  the  unreasonableness  is  in  the  intrinsic  indiyidual  nature  of  the 
terms,  facilities,  or  accommodations,  or  in  their  discriminating,  coUectiye, 
and  comparatiye  character, — ^the  ri^ht  denied  is  one  and  the  same  common 
right  which  would  not  ben  right  if  it  could  be  rightfully  denied,  and  would 
not  be  common  in  the  legal  sense  if  it  could  be  legally  subjected  to  unreason- 
able discrimination  and  parcelled  out  among  them  in  unreasonable,  superior, 
and  inferior  grades,  at  the  behest  of  the  seryant  from  whom  the  seryice  is 
due.* 

*'  In  the  present  case  the  question  whether  the  defendants  refuse  to  carry 
for  the  Complainants  at  a  reasonable  compensation  resolyes  itself  into  another 
form.  Can  the  defendants  lawfully  require  the  complainants  to  pay  more 
for  carrying  the  same  kind  of  merchandise,  under  like  conditions,  to  the 
same  places,  than  they  charge  to  others,  because  the  complainants  refuse  to 
patronize  the  defendants  ezclusiyely,  while  other  shippers  do  not?  The  fact 
that  the  carrier  charges  some  less  than  others  for  the  same  seryice  is  merely 
evidence  for  the  latter,  tending  to  show  that  he  charges  them  too  much ;  but, 
when  it  appears  that  the  charges  are  greater  than  those  ordinarily  and  uni- 
formly made  to  others  for  similar  seryices,  the  fact  is  not  only  competent 
oyideoce  against  the  carrier,  but  cogent  eyidence,  and  shifts  upon  him  the 
burden  of  justifying  the  exceptional  charge.  The  estimate  placed  by  a  party 
upon  the  yalue  of  his  own  seryices  of  property  is  always  sufficient,  against 
him,  to  establish  the  real  yalue;  but  it  has  augmented  probatiye- force,  and 
is  almost  conclusiye  against  him,  when  he  has  adopted  it  in  along-continued 
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and  esteodTB  coune  at  boiiiieM  de«Jing»,  mod  held  it  oat  m  i  Died  ud  no- 
toriouB  itamdkrd  for  the  informtdoti  of  the  public. 

"  The  defendkDta  uaume  to  itutif  j  upon  the  theorj  that  ■  tmvr  wj 
reguUte  his  cbargw  upon  the  Wis  of  the  qokntitT  of  goodi  cUiTcnd  to 
him  for  tranaportatiou  by  diflerent  ahippen,  and  that  taetrdiicriiidu&B 
asainBt  the  plaintiff  ii  in  substance  one  made  with  reference  to  the  qoutitj 
of  mercbandise  fomiBhed  bj  them  for  cairiage.  Courts  of  la«  bin  tlwtji 
reco^lsed  the  rights  of  carriers  to  regulate  their  charges  with  nToeBceto 
the  qoantit J  of  merchandise  carried  for  the  shipper,  either  &t  a  gme  itiip- 
ment,  or  during  a  girea  period  of  time,  although  public  seutimeat  in  bssj 
communities  has  objected  to  such  discriminations,  and  crTstaUised  iita 
Iwislatire  condemnatioa  of  the  practice.  B;  the  BDglish  tUtulM  (IT  A 18 
y*^  ^  „*,__,. .  ____,  _ . _v,..,._,. ,_, J„ 


or  unreasonable  prcfersoce  or  advantage  to  or  in  faror  of  an7puticalsrd^ 
•criptioD  of  traffic,  in  an;  respect  whatever,'  in  the  reoedTiiiK,  fonmdiii, 
and  deliverr  of  traffic ;  but  under  these  provisiouB  of  poaitiTe  Isw  the  covtt 


have  held  that  it  is  not  an  undue  preference  to  give  lower  ntee  for  Isnc 
quantities  of  freight.  Ransome  o.  Eastern  C.  R.  R.  Co.,  1  Ner.  A  HcS.  (1, 
lOS;  Nicholson  v.  Great  Western  R.  R.  Co..  Id.  131;  Btrick  «.  B>sss(s 
Canal  Co.,  16  C.  B.  (N.  S.)  US ;  Greenop  v.  8.  B.  R.  R  Co.,  2  Ner.  i  MtS. 
Sl«. 

' '  These  decisions  proceed  upon  the  grouod  that  the  carrier  is  entitied  to 
take  into  consideration  the  question  of  his  own  profits  and  interesti  b  de- 
termining what  charges  are  reasonable.  He  may  be  able  to  carry  a  luge 
quantity  of  goods,  under  some  circumstancos,  at  no  greater  expense  tbsn 
would  be  required  to  carry  a  smaller  quantity.  His  foir  compensstiaa  for 
carrying  the  snudler  quantity  might  not  be  correctly  measured  by  the  nte 
per  pound,  per  bushel,  or  per  mile  charged  for  the  larger.  If  he  is  ssaured 
of  regular  shipments  at  given  times,  he  may  be  able  to  make  more  econom- 
ical arrangements  for  transportation.  By  extending  special  indacanesti  to 
the  public  for  patronege  he  may  be  able  to  increase  hie  busieess,  witboot  s 
corresponding  increase  of  cuital  or  expense  in  tranaactiug  it,  and  thus  da- 
rive  a  larger  profit.  He  is  tiierefore  justified  in  making  £scrioiinstii>OB  bj 
a  scale  ofrates  having  refererice  to  a  standard  of  fair  remuneration  of  all  *ho 
pstroniEe  him.  But  it  is  impossible  to  maintain  that  any  aDaloo)  enstt 
netween  a  diBcriminatioQ  based  upon  the  quantity  of  buuness  fnmiidied  b; 
different  claaaes  of  shippers,  and  one  which  altogether  ignores  tiiis  conider- 
ation,  and  baa  no  relation  to  the  profits  or  compfensation  which  tto  carrict 
ought  to  derive  for  a  ^iven  (quantum  of  service. 

"The  proposition  is  speciously  put  that  the  carrier  may  reaaontUj  dis- 
criminate between  two  classes  of  aoippers,  the  regular  and  the  cssoal;  and 
that  such  is  the  only  discrimination  here.  Undoubtedly  the  carrier  msj  a^opt 
a  commutative  system,  whereby  those  who  furnish  hi»  a  regular  Oafflc  may 
obtain  reduced  rates,  just  ss  he  may  properly  regu]at«  bis  charges  upon  the 
basis  of  the  quantity  of  traffic  which  he  receives  from  different  clsnes  of 
shippers.  But  this  is  not  the  proposition  to  be  discoeaed.  The  defendsnts 
BBsume  to  discriminate  against  the  complainants,  not  because  they  do  sol 
furnish  them  a  regular  business,  or  a  given  number  of  ahipmenta,  or  a  certain 
quantity  of  merchandise  to  carry,  but  because  they  refuse  to  patrontss  the 
defendants  exclusively.  The  question  is  whether  the  defendants  refnss  to 
carry  for  the  complaiaanta  on  reasonable  terms.  The  defendants,  toiaua- 
tain  the  afflmuitive,  assert  that  their  charges  are  fair  becanae  th^  do  not 
have  the  whole  of  the  complainants'  carrying  business.  Bat  it  can  never  be 
material  to  consider  whether  the  carrier  is  permitted  to  enjoy  a  monopoly  of 
Che  transportation  for  a  particular  individual,  or  clasa  of  individoali.  is 
ascertainin|;  what  is  reasonable  compensation  tor  the  serricee  actually  rta- 
dered  to  him  or  them.     Such  a  conndentioo  might  be  infltioTiifti  in  indao- 
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inff  parties  to  contract  in  adyance;  but  it  has  no  legitimate  bearing  upon  the 
Yalue  of  services  rendered  without  a  special  contnust,  or  which  are  rendered 
because  the  law  requires  them  to  be  rendered  for  a  fair  remuneration. 

<*  A  common  carrier  'is  in  the  exercise  of  a  sort  of  public  office,  and  has 
public  duties  to  perform,  from  which  he  should  not  be  permitted  to  exon- 
erate himself.'  Nelson,  J.,  in  New  Jersey  Steam  Nay.  Co.  e.  Merchants' 
Bank,  6  How.  844.  His  obligations  and  liabilities  are  not  dependent  upon 
contract,  though  they  may  be  modified  and  limited  by  contract.  They  are 
imposed  by  the  law,  from  the  public  nature  of  his  employment.  Hannibid 
R.  K.  e.  Swift,  12  Wall.  262.  As  their  business  is  *  affected  with  a  public 
interest,'  it  is  subject  to  legislatiye  regulation.  '  In  matters  which  do  affect 
the  public  interest,  and  as  to  which  legislatiye  control  may  be  exercised,  if 
there  are  no  statutory  regulations  upon  the  subject,  the  courts  must  deter- 
mine what  is  reasonable.'  Waite,  C.  J.,  in  Munn  e.  Illinois,  94  U.  S.  118, 
134.  It  is  upon  this  foundation,  and  not  alone  because  the  business  of  com- 
mon carriers  is  so  largely  controlled  by  corporations  exercising  under  fran- 
chises the  priyileges  which  are  held  in  trust  for  the  public  benefit,  that  the 
courts  haye  so  strenuously  resisted  their  attempts,  oy  special  contracts  or 
unfair  preferences,  to  discriminate  between  those  whom  it  is  their  duty  to 
serve  impartially.  And  the  courts  are  especially  solicitous  to  discountenance 
all  contracts  or  arrangements  by  these  public  servants  which  savor  of  a  pur- 
pose to  stifie  competition  or  repress  rivalry  in  the  departments  of  business  in 
which  they  ply  their  vocation.  Illustrations  are  found  in  the  cases  of  State 
V,  Hartford  &  N.  H.  R.  R.  Co.,  20  Conn.  688;  Hooker  v.  Vandewater,  4 
Denio,  849;  W.  XT.  Tel.  Co.  v,  Chicago  &  P.  R  R.  Co.,  86  HI.  246;  Coe  e. 
Louisville  &  N.  R.  R.  Co.,  8  Fed.  Rep.  776. 

*'  The  vice  of  the  discrimination  here  is  that  it  is  calculated  to  coerce  all 
those  who  have  occasion  to  employ  common  carriers  between  New  York  and 
Cuba  from  employing  such  agencies  as  may  offer.  Its  tendency  is  to  deprive 
the  public  of  their  le^timate  opportunities  to  obtain  carriage  on  the  best 
terms  they  can.  If  it  is  tolerated,  it  will  result  practically  in  giving  the  de- 
fendants a  monopoly  of  the  carrying  trade  between  these  places.  Ifonifestly 
it  is  enforce  by  the  defendants  in  order  to  discourage  all  others  from 
attempting  to  serve  the  public  as  carriers  between  these  places.  Such  dis- 
crimination is  not  only  unreasonable,  but  is  odious.  Ordinarily  the  remedy 
against  a  carrier  is  at  law  for  damages  for  refusal  to  carry,  or  to  recover  the 
excess  of  charges  paid  to  obtain  the  delivery  of  goods.  The  special  circum- 
stances in  this  case  indicate  that  such  a  remedy  would  not  afford  complete 
and  adequate  redress,  '  as  practical  and  efficient  to  the  ends  of  justice '  as  the 
remedy  in  equity."    Watson  e.  Sutherland,  5  Wall.  74. 

''The  monon  for  an  injunction  is  granted." 
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V. 

Lahkin. 

(Advance  Oase,  Texas  Oaurt  of  Ajppeais.    January  19,  1886.) 

Statute  prescribing  penalty  for  overcharge  on  freight  does  not  operate  as 
to  puskages  weighing  less  than  100  pounds — that  amount  being  the  unit  of 
wMght  fixed  by  the  statute. 

The  statute  providing  a  penalty  for  an  overcharge  in  freight  is  not  repealed 
by  the  act  of  April  10,  1883. 

Appeal  from  Washington  County. 
Garrett^  Searcy  <&  Bryan  for  appellant. 
JBbman  <&  Ford  for  appellee. 

WiLLsoN,  J. — ^ThiB  appeal  is  from  a  ludgment  in  favor  of  ap- 
pellee against  appellant  for  $500  penalty  for  an  overcharge  of 
freight  upon  a  package  of  mods  weighing  only  fifteen  pounds^ 
shipped  bv  appellee  from  GaTveston  to  Caldwell,  Texas,  a  distance 
of  158  miles,  over  appellant's  line  of  railroad. 

Appellant  excepted  to  the  petition  upon  the  pounds :  1.  That 
there  is  no  penalty  given  by  law  for  an  overcharge  on  freight, 
when  the  freight  transported  weighs  less  than  100  ponnds.  3. 
That  the  law  prescribing  a  penalty  for  an  overcharge  on  freight 
(art.  4268,  R.  S.)  was  repealed  bv  the  Act  of  April  10, 1883. 

These  exceptions  were  overrnled,  and  this  ruling  of  the  conrt  is 
assigned  as  error. 

According  to  our  nnderstanding  of  the  decision  of  onr  Supreme 
Court  in  the  ease  of  Murray  v.  Railroad  Co.,  63  Texas,  407 ;  s.  c, 
22  Am.  &  Eng.  R.  R.  Cas.  464,  it  supports  the  first  ground  of 
exception  as  aoove  stated.  In  that  case  the  suit  was  to  recover 
the  penalty  in  fourteen  specified  instances  for  overcharge  on 
freight.  In  eadi  instance  the  freight  weighed  less  than  400  pounds. 
The  trial  court  held,  "  that  under  the  law  the"  defendant  had  the 
right  to  charge  for  the  carriage  of  any  quantity  of  freight  less 
than  100  pounds  the  same  as  it  may  charge  for  100  pounds ;  100 
pounds  being  the  limit  fixed  by  the  statute."  Referring  to  this 
view  of  the  trial  judge,  the  Supreme  Court  say :  "  Our  statute 
contains  the  specific  provision  that  when  the  distance  is  fifty  miles 
or  less  the  charge  shall  not  exceed  thirty  cents  per  100  pounds. 
No  provision,  however,  is  made  for  an  amount  less  than  100 
pounds.  We  concur  with  the  court  below  in  the  opinion  that  100 
pounds  must  be  regarded  as  the  unit  fixed  by  the  Legislature.  If 
this  rule  be  coiTect  the  present  suit  cannot  be  maintained,  as  in 
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each  of  the  connts  in  the  petition  the  amount  of  freight  carried 
was  less  than  100  pounds." 

Upon  the  ground  above  stated  the  judgment  of  the  court  below 
sustaining  the  demurrer  to  the  petition,  was  a£9rmed. 

A  motion  for  a  rehearing  was  made  in  the  case  and  was  over^ 
ruled,  and  in  the  opinion  rendered  upon  the  motion  it  is  said : 
"  The  statutory  remedy  is  not  exclusive  but  cumulative ;  and  in  such 
cases  it  has  been  univei'sally  held  that  he  who  would  recover  the 
penalty  must  bring  himself  within  the  terms  of  the  statute/' 

We  understand  the  effect  of  the  decision  to  be  that  the  statute 
which  prescribes  a  penalty  for  an  overcharge  upon  flight  does 
not  operate  when  the  freight  carried  weighs  less  than  100  pounds. 
That  the  word  "  rate"  used  in  the  statute,  "  if  used  in  the  sense 
of  proportion,  must  be  limited  to  the  ascending  scale ;  that  is  to 
say,  railroads  may  charge  fifty  cents  per  100  pounds  per  100  miles, 
and  they  may  charge  at  the  same  rate,  or  in  the  same  proportion, 
for  larger  amounts  and  for  longer  distances." 

Counsel  for  appellee  contends  that  this  construction  of  the 
opinions  in  the  Murray  case  is  not  correct ;  that  the  court  in  that 
case  held  that,  ^'  a  railroad  has  the  right  to  charge  for  the  carriage 
of  any  quantity  of  freight  less  than  100  pounds,  the  ~ 
same  amount  which  it  is  entitled  to  charge  for  100 

pounds  ;  100  pounds  being  the  unit."    That  this  was 

the  only  point  decided  bv  tne  court.  The  above  quota-  ^SmS^  ^ 
tion  of  the  point  decided  by  the  court  is  taken  irom  the  syllabus 
of  the  Reporter,  and  the  langua^  is  nowhere  found  in  the  opin- 
ions of  the  court,  nor  do  we  thmk  it  a  correct  statement  of  the 
law  as  announced  in  those  opinions.  It  is  the  conclusion  arrived 
at  by  the  Reporter  but  not  by  the  court.  We  are  unable  to  give 
the  decision  any  other  construction  than  the  one  we  have  stated ; 
that  is  that  it  determines  that  where  the  freight  carried  is  less  than 
100  pounds  the  penalty  for  overcharge  does  not  apply.  We  agree 
with  the  Supreme  Court  in  this  view  of  the  question,  and  upon 
this  ground  we  hold  that  the  demurrer  to  the  petition  should  have 
been  sustained. 

As  to  the  second  ground  of  exceptions,  we  held  in  the  case  of 
Railroad  Co.  v.  Rains  &  Heald  (5  Texas  Lmjo  Review^  — \  that  the 
statute  providing  a  penaltv  for  an  overcharge  on  freight  fwal  watotm 
(art.  4258,  R.  S!)  was  still  in  force,  and  had  not  been  chLab  **^ii 
repealed  by  the  Act  of  April  10,  1883.  This  penalty  fHroS.  "°^ 
is  expressly  re-enacted  in  sec.  7  of  that  act.  Gen'l  Laws,  18  Leg., 
I.  68.  It  is  unlike  the  case  of  an  overcharge  for  passenger  fare, 
n  such  case  the  penalty  prescribed  by  art.  4258,  R.  o.,  was  omitted 
from  the  Act  of  April  10, 1883,  and  in  Etter  v.  Railroad  Co.  {Texas 
Law  Heiew,  353),  this  court  held  that  the  penalty  had  been  im- 
pliedly repealed  by  the  said  Act  of  1883.  But  there  is  no  such 
implied  repeal  of  the  penalty  for  an  overcharge  on  freight.    On 
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the  contrary,  each  penalty  is  expreselj  retained  and  re-enacted, 
tboB  cleverly  evincing  the  legislative  intent  to  adhere  to  the  penalty 
in  the  case  of  f  reiglU,  bnt  to  repeal  it  in  the  case  of  passenger  fare, 
there  being  no  re-enactment  oi  it  in  the  latter  case. 

Because  the  court  erred  in  not  sustaining  the  demurrer  to  the 
petition  upon  the  ground  assigned,  the  judgment  is  reversed,  and 
because  appellee  has  no  cause  for  action  for  the  penalty  given  by 
the  statute,  the  suit  is  dismissed. 

Beversed  and  dismissed. 


DwTEB 

V. 

Gulf,  Colorado  Ain>  Saih'A  F£  B.  R.  Co. 

(Adoance  OaUy  Tmat.    January  20,  1886.) 

When  the  petition  shows  that  plaintiff  was  charged  one  hundred  doUan  in 
excess  of  the  rate  fixed  by  the  bill  of  ladinff,  but  does  not  state  that  the  rtte 
charged  was  in  excess  of  that  fixed  by  law,  no  case  is  stated  to  entitle 
plaintiff  to  recover  a  penalty  under  the  Texas  statute. 

Appeal  from  Washington  County. 
Saylea  <&  Bassett  for  appellant. 
Owrrett^  Searcy  <b  Brywn,  for  appellee. 

Wilson,  J. — Appellant  brought  this  suit  to  recover  of  appellee 
$500.  penalty  for  an  alleged  overcharge  upon  two  car-loMS  of 
f reignt  shipped  by  him  from  Bo^rsford,  Pa.,  to  Brenham,  Texas. 
The  petition  alleged  that  said  freight  was  shipped  under  a  contract 
FAcn.  made  by  plaintiff  with  a  railroad  company  in  Pennsyl- 

vania, by  the  terms  of  which  contract  said  company  was  to  trans- 
port said  freight  from  the  place  of  shipment  to  Brenham,  Texas^ 
charging  for  such  transportation  at  the  rate  of  70  cents  per  100 
pounds,  which  stipulation,  as  to  the  rate  of  freight  charges,  was  ex- 
pressed in  a  bill  of  lading  of  said  freight  executed  and  delivered  bv 
said  company  to  said  plaintiff;  that  the  a^regate  amount  of 
freight  charges  thus  stipulated  was  $284 ;  that  said  freight  was 
transported  to  Brenham,  Texas,  the  last  portion  of  its  route  being 
over  the  defendant's  line  of  railway  in  Texas ;  that  defendant's 
agent  at  Brenham  demanded  and  received  of  plainti£E  $384  for  the 
transportation  of  said  freight,  that  amount  being  $100  in  excess  of 
the  rate  stipulated  for  in  tne  bill  of  lading ;  that  plaintiff  paid  said 
sum  through  mistake,  not  knowing  at  the  time  the  stipulated 
amount,  not  then  having  received  the  bill  of  ladinj^.      Exceptions 
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were  snstained  to  the  petition,  and  jad^ent  thereupon  rendered 
that  the  plaintifE  take  nothing  by  his  suit  and  that  he  pay  all  costs. 

It  is  not  shown  in  the  petition  that  the  amount  of  freight  money 
demanded  and  received  was  in  excess  of  the  established  rates ;  that 
it  amounted  to  moi*e  than  50  cents  per  100  pounds  per  100  miles. 
Neither  the  distance  that  the  freight  was  transported,  nor  the 
char^  per  100  pounds  for  sudi  transportation  appear  from  the 
petition.  It  is  manifest,  therefore,  that  the  petition  is  insufficient 
if  the  action  be  to  recover  for  an  overcharge  of  the  rates  of  freight 
prescribed  by  article  4257  of  the  Bevised  Statutes.  In  an  action 
to  recover  the  penalty  for  a  violation  of  that  article,  the  facts  must 
be  alleged  which  show  the  violation ;  that  is,  that  the  company  de- 
mandea  and  received  exceeding  the  rate  of  50  cents  per  100 
pounds  per  100  miles. 

But  tnis  action,  it  seems,  is  not  founded  upon  this  article  of  the 
statute,  but  upon  the  Act  of  May  6,  1882  {Qten,  Laws,  17th  Leg. 
called  session,  p.  85),  section  1  of  which  act  makes  it  unlawful  for 
a  railroad  company  to  charge,  etc.,  a  greater  sum  for  transporting 
freight  than  is  specified  in  the  bill  of  lading. 

lliis  act  provides  no  penalty  whatever  for  its  violation,  but 
merely  denounces  the  overcharge  as  unlawful.  It  is  contended  b^ 
appellant,  however,  that  the  penalty  provided  by  the  Act  of  Apnl 
10, 1883  (Gen.  Laws,  18th  Leg.,  p.  67),  applies  to  and  affords  a 
remedy  for  such  violation,  and  that  under  sections  7  and  10  of  said 
last  named  act,  he  is  entitled  to  maintain  this  suit. 

We  do  not  so  construe  and  understand  the  Act  of  April  10, 1888. 
Section  7  of  that  act  specifically  prescribes  the  instance  in  which 
the  railroad  company  shall  become  amenable  to  the 
penalty,  and  it  does  not  include  the  act  of  charging,  etc., 
a  greater  sum  for  transporting  freight  than  is  specified 
io  the  bill  of  lading,  unless  the  said  sum  shall  also  be 
in  excess  of  the  rate  fixed  by  law.  This  section  7  is  the  only  statute 
which  describes  a  penalty  for  an  ovei*charge,  etc.,  and  by  its  express 
terms  we  must  be  governed. 

We  must  be  limited  to  the  specific  instances  mentioned  therein, 
and  cannot  award  a  penalty  in  any  case  not  expressly  denounced  by 
it.  To  do  otherwise  would  be  judicial  legislation  of  the  most 
reprehensible  character.  .He  who  would  recover  a  ^^^^^^.^^^ 
penalty  must  bring  himself  within  the  terms  of  the  nmrLCD  to 
statute.  Muri-ay  i;.  Kailroad  Co.,  63  Texas,  407 ;  s.  c,  23  ""^'^' 
Am.  &  Eng.  B.  B.  Cas.  464.  Appellant  may  be  entitled  not  only 
under  the  Act  of  May  6, 1882,  supra^  but  under  the  common  law, 
to  recover  back  the  $100  so  unlawfully  demanded  and  received  by 
appellee,  as  alleged,  together  with  interest  thereon,  but  we  are  of 
the  opinion  that  under  the  facts  of  his  case,  as  stated  in  his  peti- 
tion, lie  has  shown  no  cause  of  action  for  the  $500  penalty  prescribed 
by  the  Act  of  April  10,  1883. 
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Altliougli  appellant  in  his  original  petition  aooght  a  recover; 
not  only  for  the  penalty  but  also  for  the  $100  excess  of  fieigEit 
charges  paid  bj  him,  in  a  trial  amendment  he  expreeely  abaodcoed 
hie  claim  for  the  $100  and  interest.  Hence,  in  consideriog  the 
ruling  of  the  court  npon  the  exceptions  to  the  petition,  we  \(iok 
alone  to  the  plaintiff's  claim  for  the  penalty. 

And  we  are  of  the  opinion  that  the  court  did  not  err  in  GOSUin- 
ing  the  exceptions  to  the  petition  and  in  dismissing  the  nit. 

Onr  view  of  the  case  renders  it  nnneceesary  that  ve  shanld 
determine  other  qneetions  discoseed  in  the  briefs  of  ooQDseL 

The  judgment  is  affirmed. 

Affirmed. 


BUBEHOLDEB  tt  oL 

V. 

TTmoH  Tkusi  CoHPANref  oJ. 

(SaJVuRwrt,  079.) 

In  an  acti»n  a^^iut  a  railroad  company  under  Beviaed  Btatatei,  eh^tM 
SI,  article  8,  for  illegal  chai^ei  of  (reietit  on  saw-logs,  a  petidon  ii  mffi- 
cient  which  allegea  that  plaintiS  shipped  two  car  loada  of  saw-log>  oni  de- 
fendant's road  a  diatanne  of  over  twentj-five  miles  and  under  fift?;  that  Ibe 
Xenl  rates  were  a  certain  gpecifled  sum;  that  defendant  chained  andpliindfl 
paid  a  di&ereot  specified  sum,  being  an  excess  of  (3.20  over  the  1^  ntM 
allowed  defendant,  and  asking  juda;ment  for  the  latter  ram. 

Baw-logs  belong  to  class  J  of  Revised  Statutes,  section  8S4,  regnlUiiig 
freight  charges  of  railroads. 

The  provision  of  Revised  8tatat«8,  section  686,  giving  the  injured  psitj  * 
right  of  action  asainat  a  railroad  for  three  tdmee  vta  ezceaa  of  the  legtl  tstft 
Of  freight  charged  by  it  is  constitntional. 

Appeal  from  Moberly  Oonrt  of  Common  Pleas. 

Thos.  J.  Portit  for  appellants. 

HoUie  <&  Wiley  and  J^artm  <&  Priest  for  reepoadents. 

EwiHo,  C. — This  suit  was  commenced  agaiaet  the  defendant 
on  the  following  petition,  after  stating  the  formal  parts,  and,  bIbo, 
leaving  ont  all  of  the  forty  odd  counts  except  one ;  all  being  simi- 
lar in  all  things  save  in  amount : 

"  That  defendants  are,  and  were  at  the  dates  hereinafter  set  ont 
railroad  corporations,  owning  and  operating  a  certain  line  of  rail- 
road in  the  State  of  Missouri,  running  from  the  town  of  FariE  to 
vuen-  the  city  of  Moberly,  MiBBonri.     That  on  the  —  day 

of  October.  1878,  plaintifia  shipped  two  car  loads  of  saw-logs  from 
Paris  to  Moberly  orer  the  said  railroad,  owned  and  operated  as 
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aforesaid  by  tbe  defendants.  That  the  distance  between  the  afore- 
said cities  16  over  twenty-five  miles  and  nnder  fifty  miles ;  that  the 
rate  of  charges  prescribed  by  law  upon  the  car  loads  of  saw-logs  so 
shipped  as  aforesaid,  is  $14  per  car,  amounting  to  $28 ;  but  instead 
thereof,  the  defendants  charged  and  plaintiSs  paid  the  sum  of 
$31.20,  being  an  excess  of  the  legal  rates  aforesaid  in  the  sum  of 
$3.20,  for  ^ich  plaintifb  ask  judgment,  and  that  the  same  be 
trebled,  according  to  the  provision  of  section  835,  of  the  statutes 
of  this  State,  and  for  all  otner  due  and  proper  relief." 

This  was  demurred  to  on  the  ground  that  it  does  not  state 
facts  sufiicient  to  constitute  a  cause  of  action.  The  demurrer  was 
overruled,  judgment  for  plaintiffs  for  treble  damages  under  section 
835,  Revised  Statutes  1879,  and  an  appeal  to  this  court. 

I.  The  statute  provides,  section  3511,  that  a  petition  shall  con- 
tain ^^a  plain  ana  concise  statement  of  the  facts  constituting  a 
cause  of  action  .  .  and  a  demand  of  the  relief  to  which  plaintiff 
may  suppose  himself  entitled."  In  this  case  the  petition  alleges 
that  plaintiffs  shipped  two  car  loads  of  saw-logs  over  defendant's 
road,  a  distance  of  over  twenty-five  miles  and  under  fifty,  and  that 
defendant  charged  and  plaintiffs  paid  an  excess  over  the  legal 
rates  allowed  defendant  for  such  freight,  and  asks  judgment  for  a 
certain  sum.  These  allegations  are  either  true  or  false.  If  true, 
under  the  statement  referred  to  in  the  petition,  plaintiff  is  entitled 
to  recover.  If  untrue,  of  courae  he  must  fail.  Upon  a  simple 
denial  the  whole  question  could  h&ve  been  reached,  and  the  court, 
by  its  instructions,  would  have  been  called  on  to  interpret  the 
statute. 

But  the  petition  states  that:  1st,  Plaintiffs  are  partners.  2d, 
Defendants  are  railroad  corporations  and  owned  and  were  opera- 
ting the  road.  3d,  Plaintiffs  shipped  two  car  loads  of  saw-logs 
from  Paris  to  Moberly,  over  said  road.  4th,  The  distance  from 
Paris  to  Moberly  is  over  twenty-five  miles  and  under  fifty  miles. 
5th,  The  rate  of  charges  prescribed  by  law  for  a  car  load  of  saw- 
logs,  between  said  points,  is  $14  a  car  load.  6th,  Defendant 
charged  and  plaintiffs  paid  $15.60  per  car  load,  an  excess  of  legal 
ratei9  of  $1.60  per  car.  7th,  Plaintiffs  ask  judgment  for  the  ex- 
cess so  charged  and  that  amount  trebled.  It  is  insisted  by  the 
appellant  that  the  petition  should  have  alleged  that  the  saw-logs 
were  heavy  fourtli-class  tirticles,  and  belonged  to  a  certain  class  as 
fixed  by  law.  That  it  is  not  sufficient  to  state  that  the  rate  of 
charges  prescribed  by  law  for  saw-logs  was  a  certain  sum,  and  that 
defendant  charged  in  excess  thereof. 

This  being  a  general  law,  good  pleading  does  not  require  that 
the  particular  provisions  of  the  law  violatea  should  be  pointed  out 
or  pleaded,  but  it  is  sufficient,  as  in  this  case,  that  the  petition  alleges 
the  charges  "  as  prescribed  by  law.'*  Bliss  on  Code  r lead.,  §§  181, 
182.    The  question  then  arises  on  this  demurrer,  does  the  law 
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prescribe  the  rate  of  freights  for  saw-logs?    ^'Oourts  will  take 

iadicial  notice  of  the  popular  meaning  of  words  and  phrases." 
iliss  on  Plead.,  §  191.  A  ^'  log "  is  a  "  bolkj  piece  or  stick  of 
wood  or  timber."  Webster,  Worcester.  The  word  saw-log  has  a 
well  known  popular  meaning,  and  in  all  cases  means  a  heavy  piece 
or  stick  of  wood,  or  body  of  a  tree  cut  convenient  lengths  for  the 
purpose  of  bein^  sawed  into  lumber.  But  appellants  contend  that 
the  class  of  freight  to  which  saw-logs  belong  should  have  been 
alleged  for  the  purpose  of  aBcertaining  the  rate  therefor  fixed  by 
law,  if  any. 

But,  as  we  have  seen  that  the  allegations  under  the  statute  are 
sufficient,  the  next  question  is  the  construction  of  the  statute. 
Does  that  fix  the  rate  of  freight  on  saw-logs?  It  does  not  by 
name.  But  the  statute  was  enacted  for  the  purpose  of  preventing 
excessive  charges  for  transporting  any  and  all  kinds  of  freight 
It  must  mean  this  or  nothing.  It  reads:  Section  833,  ^'All 
saw.lomoomb  freights  hereafter  transpoited  upon  any  railroad  or 
^S"(w  n™'  P&i*t  of  railroad  in  this  State  are  hereby  divided  into 
^'™-  four  ^neral  classes."    These  four  classes  must  indnde 

all  freights,  and  by  section  834  excessive  freights  are  prohibited. 
Again,  all  freights  are  divided  into  seven  special  classes,  designated 
by  the  letters  I),  E,  F,  G,  H,  I  and  J.  Glass  D  is  for  grain  in  car 
loads.  Class  E  is  flour  and  lime  in  lots ;  class  F  is  salt,  cement, 
water,  lime  and  stucco ;  class  H  is  for  live  stock ;  class  I  is  for 
agricultural  implements,  furniture  and  wagons.  So  it  is  evident 
saw-logs  would  not  go  in  either  of  these  five  classes,  and  there  are 
only  two  special  classes  left,  to  wit :  G  and  J.  But  all  f i^if hts 
hereafter  transported  upon  any  raih*oad  or  part  of  a  railroad  in 
this  State,  are  to  come  under  one  of  these  special  classes.  Hence 
they  must  belong  to  class  G  or  J,  not  by  act  of  the  commissioners, 
but  by  virtue  of  the  law.  The  lan^nage  of  the  statute  is  impera- 
tive, and  reads  ^'  are  hereby  divided  into."  Not  -may  be  or  shall 
*  hereafter  be,  and  the  maximum  of  freight  is  prescribed.  Section 
834.  ^'  Class  G  not  exceeding  $8  per  car  load  for  the  first  twenty- 
five  miles."  Same  section :  '^  Class  J  not  exceeding  $8  per  car  load 
for  the  first  twenty-five  miles,  and  not  exceeding  $6  per  car  load 
for  the  second  twenty-five  miles."  '^  Class  J  shall  comprise  coal, 
brick,  sand,  stone,  railroad  ties  and  cord-wood,  and  all  heavy 
fourth-class  articles  in  car  loads."  Do  not  saw-logs  come  within 
'^  all  heavy  .  .  articles  in  car  loads"  ?  But,  it  is  said  the  statute 
does  not  show  that  they  are  ^' fourth-class."  The  law  fixes  all 
freight  in  one  of  the  four  classes.  We  have  seen  that  saw-loes 
cannot  belong  to  D,  E,  F,  H,  or  I,  but  must  belong  to  one  of  the 
others,  and  hence  must  belong  to  G  or  J.  ^^  G  shall  comprise  lum- 
ber, lath  and  shingles  in  car  loads,"  and  nothing  else.  J,  all  heavy 
articles  in  car  loads,  so  that  saw-logs  being  heavy  articles,  and  not 
being  comprised  iu  any  of  the  other  classes,  must  belong  to  dass 


ceit,  or  nnder  circmnstanceB  which  eotdUe  Slawson  Bros.,  or  their 
aaaiguee,  to  recover  back  the  exceee. 

In  geDeral  tenne,  the  action  is  bronght  to  recover  from  the  de- 
fendant the  sntn  of  $60,000,  which  the  complaint  all^ee  wu  &■ 
acted  from  Slawson  Bros,  bj  the  defendant,  between  December, 
1873,  and  December,  1879,  for  the  transportation  of  milk  from 
points  on  the  line  of  the  Harlem  Kailroad  to  the  cit j  of  New  Yoi^ 
snch  Bam  bein;^,  as  alleged,  the  exceee  paid  by  Slawson  firoa  for 
such  transportation,  beyond  a  reasonable  charge,  in  order  to  obtua 
poaseBsion  of  their  property.  Slawaon  Bros,  were  milk-dealen  is 
the  city  of  New  York.  Their  snpplies  were  procured  on  the  liM 
of  the  Harlem  road,  and  from  1866  to  1879  the  milk  pnrcbseii 
bv  them  was  transported  in  cans  on  the  defendant's  road,  from  the 
place  of  shipment  to  the  city  of  New  York,  by  a  special  milk 
train,  and  the  empty  cans  were  returned  over  the  defendaat'e  road 
to  the  place  of  shipment  For  this  service  the  defendant,  dnring 
this  period  np  to  May,  1877,  charged  a  tariff  rate  of  60  cents  for 
every  40  gallons  of  milk  carried,  and  after  that  date  a  rate  ol  45 
cents.  It  was  the  custom  of  the  defendant  to  require  dealers  to 
pay  the  freight  at  the  time  the  milk  was  delivered  in  New  York, 
bat  in  deaJmg  with  Slawson  Bros,  the  caetom  was  at  times  de- 
parted from  and  payment  made  after  delivery.  There  was  never 
any  agreement  between  Slawson  Bros,  and  the  defendant  as  to  the 
rate  ^  freight  to  be  chained  or  paid  beyond  what  may  be  implied 
from  a  general  tariff  rate  fixed  by  the  defendant,  and  known  to 
Slawson  Bros.,  and  the  payment  by  Slawson  Bros,  for  the  Berrice 
at  that  rate.  It  was  admitted  on  the  triul  that  SlawBon  Eros,  paid 
the  freight  daily  at  the  tanff  rate  without  making  any  objectiiMi. 

The  evidence  is  nncontroverted  that  from  1866  to  Aagoat,  l&TS, 
a  period  of  thirteen  years,  there  were  almost  daily  shipments  by 
Slawson  Bros,  over  the  defendant's  road ;  and,  not  only  was  there 
no  negotiation  between  tlie  parties  as  to  the  rate  of  freight  to  be 
charged,  but  there  was  never  any  complaint  or  remoDstrance  oa 
the  part  of  Slawson  Bros,  that  the  cnarge  made  was  exce£«ve. 
The  firm  shipped  the  milk,  paid  the  tariff  rate  for  the  transporta- 
tion, asking  no  questions,  and  apparently  making  no  inquiri. 
The  complaint  bases  the  right  to  recover  on  the  ground  of  extor- 
tion. 

The  extortion,  if  any,  consists  simply  in  the  fact  that  the  de- 
fendant lixed  an  excesaive  rate,  which  Slawson  Bros,  paid  without 
objection.  If  Slawson  Bros,  are  entitled  to  recover  nnder  the 
circumstances,  then  every  person  who  at  any  time  within  six  years 
before  the  commencement  of  an  action  has  paid  to  a  carrier  by 
rail,  vessel,  or  other  conveyance,  an  nnreasonable  charge  for  ili^ 
carriage  of  goods,  whether  in  one  or  a  thousand  instances,  and 
whether  the  carrier  is  an  individual  or  a  corporation  can  maintain 
an  action  to  recover  back  the  excess  paid  beyond   a  reasonable 
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The  company  is  donbtleaa  better  iDformed  than  the  shipper  u 
to  what  wonld  l>e  a  compenaatorj  or  reasoDable  charge,  bnt  numjr 
of  the  faots  which  enter  into  the  formation  of  a  judgment  ou  the 
qaestion  are  ucceeaible  to  the  shipper,  and  it  wonld  uot  be  in  i& 
cordtnce  with  genera!  principles  of  justice  that  he  shonld  be  per- 
mitted to  forbear  all  means  of  ascertaining  the  tmth,  and  after  the 
lapse  of  years  for  the  first  time  open  a  qaestiou  which  he  did  not 
at  the  time  of  the  transaotioD  regard  of  sufficient  importance  to 
engage  his  attention. 

We  are  of  opinion  that  this  action  cannot  be  maintained,  ^e 
express  admission  that  the  payments  songht  to  be  recovered  were 
made  without  objection  commiiDicated  to  the  defendant,  reoden 
it  nnnecessary  to  consider  whether  the  email  part  of  the  clum 
which  accmed  after  the  service  of  the  notice  of  Angnst  30, 1879, 
stands  in  anr  different  position  from  the  reet.  There  is  no  evi- 
dence that  tne  notice  was  anthorized  by  SlavBon  Bros.;  bot  if  it 
was,  in  view  of  the  admission,  no  qncstion  arising  °POt>  the  notice 
is  involved  in  the  case.    The  jadguient  shonld  be  affirmed. 

All  coDcnr. 

I(th»  contlnuoui  parmant  of  overeharcai  without  pretest  a  bar  ta  tiM 
itatutory  action  toracftwar  thraa  tlmat  th«  amount  of  tha  ovarehaifa? — 
In  (ome  JurisdiciiODa  the  ataluM  merelj  fisea  the  rau  (or  traosporutiDii,  or 
givM  a  mnalt;  of  a  particular  fixed  amount  for  violation  of  it;  in  oUicn, 
e.g.,  in  niinoia,  the  statute  expresal;  givea  the  aiupper  the  rigtit  to  raconr 
the  overcharge  or  three  times  its  amount, 

I.  There  seems  to  be  but  one  case  in  point  where  the  statute  giv«i  sncfa 
express  right. 

Id  Btreetor  e.  R.  R.  Co.,  40  Wis.  394,  the  shipper  ^d  exoeps  over  tatH 
prescribed  by  the  legislature  for  the  carriage  of  freights;  the  ■Utute  e<- 
meialy  allowed  a  recovery  of  three  times  the  amount  of  an  oTercbarge. 
The  company  was  sued  for  this  penalty;  it  requested  the  court  to  obarce 
that  if  the  jury  believed  that  "the  several  payments  made  by  the  pluntiSs 
were  made  with  full  knowledge  of  all  the  facts,  voluntarily  and  widiont 
protest,  then  Ruch  payments  were  voluntary  pajmanta  and  the  plaintiff  can- 
not recover  back  the  amount  paid."  It  was  held  that  this  inatruction  was 
properly  refused. 

The  court  uy :  '  >  The  learned  counael  for  the  defendant  claima  and  argaca  ' 
OD  this  point,  that  the  expense  bills  preseuted  to  the  plaintiffs  infomted 
them  fully  what  the  cbaiges  were  for,  .  .  .  and  that  one  of  tb«  plaiutills 
swears  he  fully  understood  it  at  the  time  and  paid  with  full  knowledge.  It 
is  said  the  plaintiffs  were  not  (^impelled  to  pay,  nor  were  they  uoder  cocn- 
pulaion  of  any  kind ;  that  the  payments  were  purely  voluntary  Kud  tberefon 
upon  well  settled  principlea,  no  action  lies  to  recoTer  back   tbe  moneys  ttui 

Esid.  Tbe  rule  of  law  involved  is  doubtless  sustained  by  Kmple  Mitbority, 
ut  it  appears  to  us  it  cannot  apply  to  this  case,  for  this  reason :  tha  statute 
giyet  the  right  of  action  in  tbe  moat  distinct  and  absolute  temiB;  and  if  ve 
were  to  hold  that  a  party  voluntarily  paying  the  eieeaaiTe  chargea  without 
protest  could  not  bring  an  action  for  the  penalty,  we  should  introduce  so 
exception  which  the  legislature  has  not  seen  fit  to  make.  If  it  hwl  been  the 
iut^ntion  of  the  legislature  to  deny  the  right  of  action  to  a  party  voluntarily 
paying  the  charges,  such  intention  would  have  been  effectuated  by  a  pMdtin 
azceptiOD.  ...  It  is,  therefore,  not  a  sufficient  anawer  to  the  actioD  to  say 
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mentt  wen  made  «t  tereral  diflerent  timee.  The  court  aaj:  "Riilmdi 
have  M>  expedited  and  cheapened  travel  uid  tmuporUtion ;  hm  to  dnni 
from  their  domain  all  competing  modea  of  tranaportation,  that  tbe  public  it 
left  DO  diacretiOD  but  to  emplo;  them,  or  auSer  imparaUe  injur;  in  thii  ige 
of  ateam  and  electricity.  Tfasj  have  their  eatabliahed  rates  of  cbugu  ml 
theae  the  ahipper  must  tmj  or  forego  their  facilitiea  and  benefit*.  To  object 
or  protMt  would  be  an  idle  waate  of  worda.  .  .  .  The  corporatioD  and  lit 
ihipper  are  in  no  aenae  on  equal  terms,  and  monejr  tbna  paid  to  oUun  t 
neceaaarj  aerrioe  ia  not  ToLuntarilj  paid,  at  the  Law  ioterprett  thit  phnM." 

Id  McGregor  a.  R.  R.  Co.,  8JS  K.  J.  L.  89,  the  plaintifb  contuoDulj 
abipped  over  the  railroad,  the  buaineaa  being  done,  vis. :  there  wanld  be  i 
freight  train  each  waj  each  day.  Tlie  cbama  would  be  paid  nait  daj,  lod 
the  gooda  delirered.  When  the  flrtt  two  bflla  wei«  preaentad,  plaintiBi  ob- 
jectM  to  a  certain  terminal  charge  in  them,  but  afterwards  paid  them;  thq 
alao  proteated  aminat  aubaequent  bills,  and  asked  caabier  if  pntM  nrnu  be 
written;  heaaid  "No;"  then  they  asked  if  it  was  ueceasary  to  protcU emr 
time,  and  he  aaid  it  wai  conaidered  a  proteat  against  all  the  bilii  thej  mnkl 
hsTe  to  pay. 

It  was  held  that  the  paymenta  were  not  Toluntary  and  conld  be  ncorcnd. 
This  is  put  largely  on  the  grotmd  that  the  parties  do  not  atand  on  u 
•quality. 

In  R  R  Go.  a.  PattieoD,  41  Ind.  8IS,  A.  contracted  with  the  tailioad  cdb- 
nany  to  cany  cattle  for  him  at  96S  per  car.  He  firat  shipment  vaa  rccelTcd 
by  A.  at  his  yards,  and  after  a  few  days  a  bill  for  orer  flOO  pet  car  vu  teat 
bim,  -which  be  refused  to  pav,  telling  i^ent  of  the  contract;  bot  agent  de- 
nied all  knowledge  of  it,  and  insial«d  bill  ahould  be  paid  as  praMnted,  ud 
that  he  would  not  deliver  any  further  car-loads  till  freight  was  paid  ai  mida 
up  from  way  Ulla,  and  it  was  agreed  A.  ahould  pay  under  protest  and  n- 
•erre  to  himself  right  to  recoTer  any  sum  unjustly  exacted.  Under  tliii 
arrangement  cattle  were  delivered  as  they  from  time  to  time  arrived,  and  a 
aoon  as  prepared,  A.  paid  the  bills.  Sitd,  the  payments  were  not  Toluntaiy 
and  A.  could  recover  them. 

In  Fuller  e.  R  R.  Co.,  81  Iowa,  187,  the  statute  fixed  a  certain  penaltj 
for  overchai^ne,  but  did  not  in  expreae  term*  muthoriu  recovery  of  oxer- 
chuges.  It  was  held  shipper  oould  recover  overcbargea ;  the  paymenta  ben 
were  made  by  plaintiff  "  in  ignorance  of  the  rates  which  defendant  was  pn- 
mitted  to  charge."  The  court  were  also  of  opinion  that  the  jnry  hsd  con- 
clusively settled  the  qneation  of  fact  by  finding  that  tb«  payment  was  »ri 
voluntarily  made  under  the  facta. 

In  Peters  c.RR  Co.,  4S  Ohio  St.  3TS,  a  statute  fixed  freight  cha^ta;  lor 
about  three  years,  plaintiff  paid  company  more  than  statntAry  rate  oo  dup- 
menta  made  from  time  to  time.  The  chaise*  were  paid  at  the  end  ot  ea^ 
month  after  the  transportation  servioe  was  rendered,  and  (p.  386)  plaintiff 
objected  and  protestea  against  the  charges  and  the  maater's  finding  was  that 
the  payment  was  made  to  procure  transportation  for  the  enauing  month.  It 
was  Deld  the  plaintiff  could  recover  the  overcharges. 

InW.T*.  Trana.  Co.  e.  Bweetier,  M  W.  Va-  4S4;  a.  c,  22  Am.  4E"g- 
R  R  Cas.  469,  it  was  held  that  if  a  person  ia  a  buyer  of  oil  in  an  oil  r^on. 
and  engaged  in  shipping  it  over  a  railway,  and  there  ia  no  other  outlet  lor 
the  oil  except  over  this  particular  railway,  and  he  agrees  to  pay  the  eompanj 
more  than  the  legal  rates  of  toll  for  the  carriage  of  such  oil,  and  makes  Euch 
payments  from  time  to  time,  in  order  to  get  his  oil  transported,  though  eneb 
paymenta  are  made  (\fUr  each  abipraent  of  oil  has  been  made  and  the  oil  de- 
livered, such  person  cannot  be  regarded  as  making  each  payments  Tolnn* 
tarily,  and  he  may  recover  them  from  the  railway  company.  (His  caM 
contains  a  full  review  of  the  authoritaee.) 
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rate  hu  boen  continnoaalj  ud  TolontarilT  pnd,  ban  a  naonrj.  Th« 
principal  caM,  Kilmer  v.  R.  R,  Co.,  illiutratea  thia  rule. 

The  court  in  the  principal  caae  refer  to  the  following  Sngluh  ctM: 
Brembedc.  R;.  Co.,  8  ().  B.  D.  VH;  i.  c,  8  App.  Caa.  lOM;  SnttMit.Bj. 
Co.,  8  H.  AC.  600;  1.  c,  L.  R,  4  a  L.9M;  R.  a.  Co.  e.  ffidlm,  L IL,  t 
H.L.  917;  Parker  e.  R  R.  Co.,  7  W.  *  0.958;  of  thne  ctMa,  the  Knnhcd 
oaae,  already  quoted,  is  the  onlj  one  in  point. 

The  case  of  R  R  Co.  «.  Oidlow,  L.  R.,  7  H.  L.  B17,  holds  thUvhmt 
■hippei  was  ootnpelled  to  pav  oyeicbama  in  order  to  have  his  goods  tu- 
riad,  it  was  a  payment  under  compi&on,  and  be  conld  racorer.  lb 
precise  facta  do  not  appear.  In  Parker  •.  R.  R  Co.,  7  H.  A  0.  US,  tiw 
tame  ruling  wae  made  as  in  the  cue  last  cited. 

Theae  two  cases  are  not  in  conflict  with  the  Kilmer  caae;  tbej  oiljbaU 
that  the  p«jment  of  a  particular  orercha^ie  cannot  be  conudered  TOlnitii} 
— if  made  to  indooe  the  company  to  carrj  the  goods ;  they  bare  bo  beaiing 
on  the  question  arising  where  there  has  been  a  continuona  course  of  dtaUiis. 

S.  There  ia  one  nhnois  caae  haying  a  bearing  upon  this  qocslias,  U 
R  R.  Co.  e.  Coal  Co.,  79  111.  ISl,  a  railway  compaDy  agreed  to  tnntport 
coal  at  a  certain  rate  for  a  coal  company.  The  railway  company  exacted 
more  freight  than  it  was  entitled  to,  under  the  contract;  the  sxtortioB  let 
was  held  oy  the  court  not  to  apply,  as  the  contract  was  made  before  its  bh- 
sage.  There  were  270  cars  shipped  here,  extending  over  a  poiod  of  I'm 
months.    It  does  not  appear  that  any  protest  was  made  by  Uie  coal  kb- 

GLuy  i  but  it  appeared  tnat  the  coal  company  had  no  other  means  ot  tamj- 
g  their  coal  to  market.    It  was  held  that  the  coal  company  could  leooTV. 
Bm,  alM,  1  Rorer  on  R  R  66tMS73;  1  Redf.  R  R  440-UO. 
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A  recei*er  of  a  railroad  ia  warranted  in  continuing  a  pooling  contnrt  In 
force  where  it  ia  for  the  benefit  of  the  road.  Where  such  contract  has  bsm 
executed,  the  receiver  cannot  set  up  its  invalidity,  but  most  aooomit  to  the 
other  contracting  roads  for  moneys  received  under  iL 

1»  proceedings  pendin?  in  the  Circuit  Court  of  the  United 
Btates  for  the  district  of  Ohio,  Western  diviaion,  at  Toledo,  bTDuht 
by  the  Central  Trast  Company  of  New  York  against  the  Onio 
Central  K.  K.  Co.,  for  forecloenre  of  mortgage,  etc.,  an  interven- 
ing petition  waa  filed  by  the  Colnmbos,  Hocking  Valley  &  Toledo 
R.  R.  Co.  against  the  receiver,  John  E.  Martin,  by  leave  of  court 
first  obtained,  in  which  it  claimg  that  there  is  doe  to  it  a  large  ram 
of  money  from  said  receiver,  on  the  excess  of  Lis  eamiDes,  while 
operating  said  Ohio  Central  railroad  ander  a  freight  pooling  con- 
tract, referred  to  more  fully  in  the  opinion.  Upon  the  filing  of 
said  intervening  petition,  an  order  of  reference  was  made  to  A. 
J.  Ricks,  Esq.,  ae  a  special  master,  by  request  of  connsel,  to  take 
testimony,  and  report  npon  the  three  points  stated  in  the  report  of 


said,  the  pereenta^  of  baeiDese  to  be  allowed  each  of  the  pardes 
thereto  was  apportioned  apon  the  basis  of  the  actual  ooal  traae- 
pbrtatioD  of  each  road  for  some  yean  previons.  Tliis  actual  buu- 
nesB  showed  tliat  the  coal  produced  along  the  line  of  road  of  the 
petitioner  entitled  it  to  54^  per  cent,  and  the  Ohio  CcDtr&l  to  S7 
per  cent  of  the  coal  transportation  bneinesB  orij^iiating  within  the 
territory  named  in  eaid  contracL  The  bnsinese,  ae  conducted  un- 
der said  contract  by  the  roads  named,  shows  Uiat  each  earned  ibont 
its  apportioned  per  cent  up  to  some  time  about  July,  1884.  About 
that  time  the  petitioner  herein,  without  any  fault  on  its  part  so 
far  as  the  evidence  before  me  discloses,  suddenly  lost  subetantdally 
all  of  its  coal  transportation  bosiness,  becanse  of  a  dieagreement 
between  the  owners  and  operators  of  the  coal  mines  along  its  line 
of  road,  and  the  employees  and  miners  therein.  The  petitioner 
was  not  itself  aproducer  and  miner  of  coal,  nor  had  it  any  interest 
as  stockholder,  or  otherwise,  in  any  coal  prodncingconipanj  alone 
its  line  of  road.  Said  disagreement  between  tJie  proancers  idq 
miners  of  coal  was,  therefore,  a  matter  which  it  conld  not  control, 
except  so  far  as  it  might  influence  the  difierenoes  between  thewo- 
dacers  and  miners  by  concessions  in  prices  of  transportation.  Tbe 
evidence  before  me  shows  that  such  concession  was  made  ou  the 
part  of  petitioner  and  other  parties  to  said  contract,  on  all  cool 
shipped  to  Columbus,  by  way  of  efiort  to  reconcile  and  compromiBe 
the  diSerenoes  between  the  operators  and  their  employees,  and 
afiord  them  a  basis  for  a  compromise,  and  thereby  avert  die 
long  and  mitious  strike  that  has  prevailed  in  the  mining  regioDs 
penetrated  by  its  line  of  road.  These  differences,  however,  were 
not  adjusted,  and  for  severaJ  months  there  was  a  substantia  gde- 
pension  of  coal  transportation  upon  the  petitioner's  road.  In  die 
meantime  the  mines  along,  and  tribntarv  to,  the  line  of  the  Ohio 

rinntral  maA   onnt.inntw)  tn    nnvlnoo    onaf  anA    tha    Bliinirmnts  over 
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Wore  the  contract  vas  made.  So  far,  therefore,  as  the  fact 
fore  me  show,  the  parties  to  this  contract  entered  into  it  free 
inj  conspiraej  or  intent  to  impose  npon  the  public  higher 
for  transportation,  or  to  give  fewer  facilities  for  the  ttuiiBacti 
liie  pubhc  business,  than  nad  before  been  afforded  by  them,  or 
vie  offered  b;  other  lines  in  the  State ;  and  if  the  contract 
be  wforced,  they  stand  apoo  the  same  footing,  so  far  as  the  eqi 
between  them  are  to  be  aajtisted.  The  inequality  in  their  eari 
via  not  eansed  by  f  anlt  of  one,  or  procnrement  of  the  other, 
TO  the  resnlt  of  inflnences  neither  party  originated  or  contrc 
ud,  therefore,  if  tlie  contract  is  one  which  the  conrt  can  rec<^ 
udeDforoe,  the  petitioner  is  justly  entitled  to  the  net  profitsw 
lure  seemed  to  the  receiver  npon  the  excess  of  coal  business  w 
vent  over  his  line  of  road,  growing  out  of  the  suspension  of 
tml  tnSc  on  petitioner's  road,  as  hereinbefore  stated. 

Third.  I  am  farther  required  by  the  order  of  reference  to  "  si 
wkt  amount,  if  anything,  is  due  petitioner  under  said  contrac 
tdeerent  it  is  enforced."     I  hare  not  had  presented  to  me  the 
tuled  Btatement  of  the  businees  done  by  the  roads  affected  by 
QHbact,  as  shown  by  their  reports  to  the  pool  commission,  but 
tntimony  shows  that  the  receiver  has  transported  a  large  ex( 
OTer  trhat  his   percentage  of  business  under  the  contract  wo 
We  been,  but,  for  vanoos  reasons  stated  at  length  by  him, 
cUims  that,  even  if  the  contract  is  to  be  enforced,  it  should  not 
literally  applied  as  to  his  earnings.     The  petitioner,  by  its  offio 
wd  connsel,   concur   in   the   receiver's  views    in    this  respe 
ud  I  therefore  accept  his  figures  as  fair,  and  report  that  if  t 
^Dtract  is  enforced  there  is  dao  to  the  petitioner,  the  Oolnmbi 
Hocti'ng  Valley  &  Toledo  R.  E.  Co.,  from  the  receiver  of  the  ( 
fendant  road,  the  sum  of  $50,000. 

Tlte  parties  interested  were  served  with  dne  notice  of  the  hei 
lag  before  me.  The  complainant  was  represented  by  its  counsi 
DiravQe,  Swayne  &  Haynes,  and  the  receiver  appeared  in  pers< 
«id  teedfled  pursuant  to  notice  and  reqnest  from  me.  The  pel 
™»er  was  represented  by  Judge  Bnrke.  All  the  testimony  takt 
Wore  me  is  filed  herewith,  marked  Exhibit  A,  and,  with  this  r< 
port,  is  respectfully  submitted. 

[Signed]^  A.  J.  Ricks,  Special  Master. 

BtiUer,  SttUman  {&  HviSxtrd  and  Swayne,  Swayne  dfe  Saye. 
lor  Central  Tmet  Co.,  the  complainants  in  the  original  proceedingi 
Stetmison  Svrke  for  the  intervening  petitioners. 

MiTTHBWs,  J. — The  petitioner  prays  for  an  order  directing  th( 
n^mr  in  this  cause  to  pay  over  to  it  the  snm  of  $50,000  in  hif 
o»aii,  claimed  to  be  doe  to  it  nuder  a  contract  entered  into  Jan- 
Q«7  13,  issa,  between  the  petitioner,  the  Ohio  Central  R  R 
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Co.,  and  the  Baltimore  &  Ohio  R.  R  Co.  Tbe  oontnct  a  of  tbit 
deacription  known  as  pooling  contracts,  and  had  reference  to  tk 
wtan.  coal  bnsinees  of  the  several  roada  in  respect  to  wbich 

the;  were  competitors.  It  provided  that  the  bnsineee  and  eamings 
of  the  parties  eboald  be  eqnaliaed  npon  the  basis  of  54}  per  cent 
to  tbe  petitioner,  27  per  cent  to  the  Ohio  Central,  and  18}  per 
cent  to  the  Baltimore  &  Oliio  B.  R.  Co.,  the  prices  of  traneporU- 
tion  being  fixed  by  commiseionore  appointed  ander  the  cootnct, 
and  at  tbe  end  of  each  year  the  joint  earnings  from  this  bnnoes^ 
of  which  a  separate  acooont  should  be  kep^  were  to  be  dirided 
according  to  the  same  percentage,  any  excess  received  by  a  fu^'J 
to  be  paid  over,  after  redacting  one-half  for  the  cost  of  carria^ 

This  contract  was  in  force  and  in  operation  between  the  partws 
when  the  bill  was  filed  in  this  case,  and  the  receiver  was  appointed. 
Np  specific  directions  in  regard  to  it  were  given  to  tbe  recarer  at 
the  time  of  his  appointment,  or  since,  and  thinking  the  contnct 
fair,  reasonable,  and  probablv  beneficial,  he  has  continued  to  act 
under  it     The  percentages  for  division  agreed  npon,  it  appein, 
fiurly  represent  the  proportions  according  to  which  the  bneineB 
had  Deen  previoosly  divided  between  the  roads,  when  oper&tintrui 
competition,  and  the  object  of  the  arrangemeot  was  to  maintain 
what  the  parties  should  deem  to  be  reasonable,  bnt  remanenitiTe, 
prices  of  transportation  by  taking  away  the  motive  for  catting 
rates.     In  consequence  of  the  strike  among  the  miners  in  the  coal 
region  through  which  their  roads  mn,  the  amonnt  of  coal  trans- 
ported during  the  past  year  over  the  petitioner's  road  has  been 
greatly  reduced  below  its  asnal  proportion,  and  that  of  the  road 
of  the  Ohio  Central  relatively  increased,  and  in  oonseqneoce  a 
f and  of  $50,000,  net  reeeipte  arising  from  that  excess,  uaB  accn- 
mnlat«d  in  the  hands  of  the  receiver.     The  order  to  pay  it  over, 
in  accordance  with  the  terms  of  the  contract  asked  for  by  tlie  ^ 
titioner,  is  resisted  by  the  complainant  in  this  snit  on  behalf  of  the 
mortgage  bondholders,  who  are  proeecnting  the  sait  for  a  fore- 
closure and  sale.     The  gronnds  of  objection  are  : 

J^irst,  that  tbe  contract  is  illegal,  being  in  restraint  of  trade,  and 
void,  as  contrary  to  pnblio  policy ;  second,  that  it  is  void  as  vUn 
vires,  the  Ohio  Central  R.  S.  Co.  having  no  corporate  power  v^ 
enter  into  it ;  third,  that  tbe  receiver  was  not  sntboiized  to  recog- 
nize and  continue  it  in  operation. 

In  my  opinion  the  receiver  was  well  warranted  in  reo(«Diang) 
adopting,  and  continuing  in  operation  the  contract  in  qnestion.  As 
an  officer  of  the  company  at  tiie  time  it  was  made,  he  partidpated 
RKDm  ill  i^  execution  and  entered  into  it  on  behalf  of  liis 
tSJ^SI^'^nS  company,  believing  it  to  be  a  reasonable,  just,  and  n6c- 
""  ""™*"-  fnl  arrangement  on  behalf  of  all  the  interests  he  was 
bound  to  consult,  both  public  and  private.     He  was  selected  and 


POOLING — ^BBOBIVBR— BXXOUTED  OOKTRAOT. 

• 

ap]x>iDted  as  a  receiver  in  this  canse  at  the  instance  of  the 
plaioant,  and  the  bondholders  whom  it  represents.     It  w; 
then  tlionght  necessary  or  expedient  to  limit  his  discretion 
practical  management  of  the  road,  thns  placed  in  his  hands,  I 
express  instmctions.     The  existence  of  this  contract,  it  mi 

S resumed,  was  well  known  to  those  who  are  now  seeking  to 
iate  it;  if  not,  it  might  have  been  by  the  exercise  of  the  s 
eatdili^nce.  In  consequence  of  casualties  not  foreseen  a 
beginnmg,  it  has  eventuated  in  the  accamnlation  of  the  cash 
ance  now  in  oontroversy.  The  contract  has  been  fully  execat 
to  the  transactions  and  business  oat  of  which  that  balance 
grown. 

The  question  now  presented  to  me  is  not  whether  an  ui 
formed  and  executory  contract  shall  be  enforced,  nor  whc 
damages  shall  be  recovered  against  a  party  who  refuses  to  ope 
imder  it.     It  is  whether  one  party,  who  has  received  all  the 
pected  benefits  to  be  derived  irom  it,  shall  account  for  poouro 
the  fruits  of  its  performance,  which  by  its  terms  belong 
to  another,  and  which,  contrary  to  its  terms,  it  retains. 
The  contract,  whether  l^al  or  not,  was  not  binding  on 
the  complainant  or  the  receiver;  and  if  objected  to  in  seas 
proper  instruction  would  have  been  given  in  reference  to  its  i 
ogmtion  and  adoption.    Failing  to  take  proper  steps  to  that  e: 
the  receiver  was  necessarily  left  at  libertyto  exercise  his  own  ju< 
ment  and  discretion  in  reference  to  it.    The  contract  itself  wat 
customary  one  among  railroads,  and  the  receiver  believed  it  to 
reasonable  and  fair,  and  that  it  was  expedient  to  continue  it 
force.    This  he  has  done  with  the  I'esiut  already  stated.    Go 
faith  requires  that  the  proceeds  arising  from  its  operation,  ai 
which  by  its  terms  belong  to  the  petitioner,  should  be  paid  over 
it^  without  regard  to  the  questions  now  made  as  to  the  origin 
validity  of  the  contract.    The  receiver  is  accordingly  directed  t 
pay  over  to  the  petitioner  the  amount  found  to  be  due  by  the  ma 
ter,  in  accordance  with  the  prayer  of  the  petitioner. 
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(100  Anna.  ^.  149.) 

A  round  trip  ezcurtloii  ticket,  not  limited  by  ita  tenna,  is  good  imtil 
tued,  unlest  thepurchuer  wu  persoDallj  notiflsd  to  the  contrarr  at  tha  time 
he  boueht  it.  Ilie  purchaser  is  not  bound  to  make  inquiiiea  about  ngnli- 
tiona  of  the  companj  not  priat«d  on  the  ticket. 

In  an  action  bj  the  holder  of  auch  a  ticket  agaiaat  a  railroad  companj  to 
lecorer  damages  for  refusing  to  accept  the  retnm  coupons  thereon  nheo 
tendered  for  pssBage  more  than  two  years  after  it  was  sold,  and  for  ewetin^ 
the  plaintiff  from  a  train  on  his  refusal  to  pay  fare,  OTidence  b  not  admiMi- 
ble  to  show  that  by  the  regulations  of  the  company  such  ezcnrmon  ticktU 
were  not  good  for  travel  after  a  certun  date,  and  that  seneral  public  notiM 
of  such  regulations  was  given  in  the  ticket  oiSce  where  it  was  sold,  and  elM- 
where,  by  posters,  circulars,  and  excursion  books — it  not  being  offered  to 
show  that  direct  notice  of  such  regulation  was  given  to  the  plaintiff  at  tlw 
time  he  purchased  the  ticket. 

Where  a  ticket  is  sold  by  one  railroad  company  for  travel  over  its  own  sad 
connecting  lines,  on  the  face  of  which  ticket  the  responsibility  of  the  selling 
company  u  eipreasly  limited  to  ita  own  line,  and  an  action  is  afterward) 
brought  against  the  selling  company  to  recover  damages  for  a  refusal  to 
accept  the  ticket  from  the  plaintiff  and  ejecting  him  from  a  train,  whil« 
travelling  on  the  railroad  of  another  company,  and  subject  to  its  regulaticiiii, 
though  in  a  car  of  the  selling  company  in  charge  of  a  conductor  in  the  mi- 
form  of  that  company,  it  is  a  question  for  the  jury  whether  the  condaetor 
was  at  the  time  of  the  alleged  injury  in  the  employ  and  acting  nndsr  Uu 
directions  of  the  defendant  company. 

The  meaaura  of  damages  in  an  action  a^ost  a  railroad  company  for 
wrongfully  putting  the  defendant  off  a  train  is  not  conftnad  to  compenntian 
for  loss  of  time,  expenses  Incurred,  and  the  cost  of  another  ticket.  It  it  for 
the  jury  to  say  what  is  a  fair  compensation  for  injuries  suffered  by  the  plvn- 
tifl  arising  from  being  ejected  from  the  train. 

The  Supreme  Court,  on  a  writ  of  error,  has  no  power  to  grant  relief  be- 
cause it  deems  the  damages  found  by  the  jury,  under  instnictioDi  sach  ti 
■tftted  in  the  preceding  clause,  exorbitant,  under  the  testamony  in  the  case- 
Tliat  ia  a  matter  in  the  discretion  of  the  court  below. 

In  an  action  against  a  railroad  company  to  recover  damages,  the  record  of 
a  former  suit  by  the  plaintiff  against  another  railroad  company  for  the  nine 
cause  of  action,  is  not  admissible  in  evidenoe. 

Saxvaby  22,  1884.— Before  Mercur,  0.  J.,  Qordon,  Ptxsoii. 
Trnnkey,  Sterrett,  Green,  uid  Olark,  JJ. 

Error  to  the  Court  of  Common  Plena,  No.  1,  of  Philadelphi* 
connt^ :    Of  Ja]y  term,  1883,  No.  162. 

This  was  an  action  on  the  caae,  by  Mark  Spicker  agaiiut  the 
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PENNBYLTANIA  RAILROAD  COMPANY. 

Thifl  excursion  ticket  entitles  the  bearer  to  one  trip  to  Philadelphia,  Pa^ 
and  return.  This  ticket  is  Toid  unless  officially  stamped  and  dated.  In 
sellihg  this  ticket  for  passage  over  other  roads  this  company  acts  only  ts 
agent,  and  assumes  no  responsibility  beyond  its  own  line.  This  companj 
assumes  no  risk  on  baggage  except  for  wearing  apparel,  and  limits  the 
responsibility  to  one  hundred  dollars  in  value;  all  baggage  exceeding  that 
value  will  be  at  the  risk  of  the  owner,  unless  taken  by  special  contract 
The  checks  belonging  to  this  ticket  will  be  void  if  detached. 
Exc.  P.  &  B.  1.  L.  P.  PARMER, 

4499.  General  Passenger  Agent 

PENNSYLVANIA  RAILROAD  COMPANY. 

PhUa.  df  Brie  R  B.  Div. 

87        One  first  class  passage  195      ^ 

•^      60        SunburytQ  2$3  wg 

§    149        WiUiavMpart  S48  '^'^ 

This  check  is  not  good  if  detached.  279  ^  -^ 

168        FhUaddphiay  Pa,f  and  JMum.  288      & 

Issued  by 

PENNSYLVANIA.  RAILROAD  COMPANY 

On  account  of  Northern  Central  Railroad 

One  first-class  passage  IlarrUburg  to  Sxmbury. 

Thi^  check  is  not  good  if  detached. 

Philadelphia^  Pa,,  and  return, 

[Stamped  on  the  back.] 

PENNSYLVANIA  RAILROAD  COMPANY. 

237, 

Passenger  Department^ 

Pennsylvania  R.  R.  Co.  Office. 

Aug.  22,  Williamsport 

Defendant  offered  to  prove  that  prior  to  the  sale  of  said  ticket, 
in  1879,  public  notice  was  given  at  the  place  where  the  ticket  was 
purchased,  in  VP^illiamsport,  at  the  railroad  offices  and  elsewhere, 
by  handbills,  circulars,  excursion  books  (produced),  that  such 
tickets,  good  for  the  round  trip,  are  sold  from  June  let  to  October 
Ist,  good  to  return  until  November  1st  of  the  same  year. 

Objected  to ;  objection  sustained ;  exception. 

Defendant  offered  in  evidence'  the  record  of  a  suit  by  the  plain- 
tiff against  the  Northern  Central  E.  R.  Co.,  C.  P.,  No.  2,  Decem- 
ber Term,  1882,  No.  350,  for  the  same  cause  of  action  as  that  for 
which  the  present  suit  was  brought. 

Objected  to ;  objection  sustained ;  exception.  (Sixth  assign- 
ment of  error.) 

The  defendant  presented  the  following  points : 


ROUND-TRIP  TICKET— EJECTMENT  OF  PASSENGER.     ( 

1.  The  evidence  fails  to  show  any  liability,  either  at  coidd 
law  or  nnder  contract,  on  thepart  of  the  defendant,  to  carry 
plaintiS  from  Harrisburg  to  William  sport,  and  hence  the  verd 
slionld  be  for  the  defendant.    Answer.    Declined. 

2.  If  the  jury  believe  that  the  plaintiff,  by  the  exercise  of  or 
nary  diligence  and  care  id  making  inqairies,  could  have  ascertain 
at  or  before  the  time  he  got  the  ticket,  that  nnder  the  regulatio 
and  rales  of  the  company  it  was  not  good  af  t£r  November  1, 181 
and  did  not  exercise  ench  care  and  diligence,  then  the  plaintiS 
not  entitled  to  recover,  and  the  verdict  should  be  for  the  defen 
ant     Answer.     Declined. 

R.  T)in   ATiHnnrai  iIopr   Tint  clinvr  nnv  tnali(>n  fir  vinlAnim  nn   t.} 
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is  taken  by  the  sale  of  the  ticket  with  coupons  attached  in  this 
way.    Where  an  outrage  is  committed  upon  the  traveller  by  some 
of  these  connecting  routes  over  which  the  original  seller  of  the 
ticket  has  no  control,  it  would  be  very  hard  justice,  indeed,  if  you 
were  to  attempt  to  make  the  railroad  that  sold  this  ticket  responsi- 
ble for  the  conduct  of  the  employees  of  the  other  railroads.     Very 
often  tickets  of  this  character  take  you  not  only  over  railroads, 
but  over  steamboat  routes,  and,  of  course,  it  would  be  a  great 
hardship,  because  a  company  sold  you  a  ticket  which  ^ve  you  a 
privilege  of  a  trip  to  Europe,  that  the  company  who  scud  you  that 
ticket,  if  the  captain  of  the  vessel  at  sea  was  to  violate  your  rights 
in  any  way,  should  be  responsible ;  and  the  defence  in  this  case  is. 
that  these  defendants  were  not  the  agents  of  the  Pennsylvania 
Railroad  at  the  time,  and  that  they  are  not  responsible,  therefore^ 
for  their  acts.     Now,  the  plaintiff  says  that  that  was  not  true : 
that  there  was  no  doubt  that  it  was  a  Pennsylvania  Railroad  car  : 
that  they  were  in  the  full  uniform  of  the  Pennsylvania  Railroad  ; 
that  the  insignia  attached  to  their  coats  designated  that  they  wei^e 
in  the  Pennsylvania  Railroad  service,  and  had  all  the  outward  in- 
dications of  being  in  the  employ  of  that  company ;  and,  therefore, 
the  plaintiff  contends  that  tne  Pennsylvania  Railroad  Company^ 
through  their  servants,  are  therefore  responsible.    The  defendant 
on  the  other  side  has  shown  to  you  the  aifferent  charters  of  these 
railways,  and  has  argued  to  you  that  although  there  does  appear  to 
be  a  very  intimate  connection  between  the  employees  of  tne  two 
roads,  that  in  point  of  fact  they  were  not  the  employees  of  their 
railroad,  but  of  the  Northern  Central  Railroad.     You  have  heard 
the  comments  of  counsel  on  each  side,  and  this  is  a  qestion  for  you. 
If  you  believe  the  offence  was  committed  by  the  officers  of  the 
Pennsylvania  Railroad,  defendant  would  be  responsible.     If,  on 
the  other  hand,  you  believe  it  was  done  by  those  over  whom  the 
company  then  bad  no  control,  that  the  conductor  was  the  employee 
of  another  and  distinct  organization,  then  they  would  not  be  re- 
sponsible. 

"  The  next  question  which  will  come  before  you  is  the  question 
of  damages.  It  is  for  you  to  say,  if  you  think  any  damages  are  to 
be  given  in  this  case,  what  the  extent  and  nature  of  those  damages 
should  be.  You  are  not  bound,  as  the  defendant  claims,  simply  to 
give  the  damages  which  would  be  limited  by  compensation  during 
the  loss  of  time  that  Dr.  Spicker  was  detained  at  Dauphin,  or  his 
expenses  there.  [If  you  think  he  has  been  improperly  turned  out 
of  this  car  and  his  health  injured  and  his  business  injured,  it  is  for 
you  to  say  what  is  a  fair  compensation  for  those  injuries.]  In 
considering  the  matter  of  damages,  it  is  scarcely  necessary  to  say 
to  you  who  have  been  serving  with  me  here  for  nearly  three 
weeks,  that  all  these  questions  are  to  be  considered  by  you  dis- 
passionately." 
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Verdict  for  tlie  plaintifi  for  $5000.  A  motion  for  a  rule  for  a 
new  trial  was  diemlBeed,  and  judgoieDt  was  entered  oq  the  verdict. 
The  defendant  took  tliia  writ  of  error,  aBsigniiig  for  error  the  ex- 
clusion of  defendant's  offers  of  evidence  as  above,  the  answers  to 
defendant's  points,  and  the  portions  of  the  charge  above  inclnded 
within  brackets. 

Wayne  Mac  Veagh  for  plaintifE  in  error. 

William,  W.  WiUbank  (Z*.  M.  M.  CoUina  with  him)  for  de- 
fendant in  error. 

Stebhett,  J. — It  was  incumbent  on  the  plaintiff  below  to  prove 
that  be  was  entitled  to  a  seat  in  the  car  in  which  he  was  travelling 
at  the  time  he  was  forcibly  removed  therefrom ;  and,  that  the  con- 
ductor, who  was  in  charge  of  the  train  and  by  whom  he  was 
ejected  from  the  car,  was  then  an  employee  of  the  Pennsylvania 
Kailroad  Company,  acting  within  the  general  scope  of  his  anthor- 
iiy  as  such  conductor.  If  these  facts  were  established  cohbt  o?  ap- 
to  the  satisfaction  of  the  jury,  and  nothing  was  shown  ™m*'^£'E5^ 
to  justify  the  action  of  the  conductor,  it  necessarily™^"""""" 
followed  that  a  trespass  was  committed  for  which  the  company 
was  liable  in  damages ;  and,  under  proper  instructions  by  the 
court  as  to  the  measure  of  damages,  it  was  the  exclusive  province 
of  the  jury  to  determine  the  amount  thereof,  subject  of  course  to 
the  power  of  the  court  to  set  aside  the  verdict  in  case  the  damages 
awarded  were  clearly  excessive  and  the  pkintifE  below  refused  to 
remit  such  excess.  In  view  of  the  testimony,  the  damages  in  this 
case  appear  to  as  to  be  exorbitant ;  but  we  have  no  right  to  grant 
relief  on  that  ground  alone.  The  power  to  do  so  was  exclusively 
in  the  court  below,  and  its  refusal  to  exercise  the  discretion  with 
which  it  was  invested  is  not  the  subject  of  review  here. 

For  the  purpose  of  allowing  his  right  to  travel  on  the  train  from 
which  he  was  ejected,  the  plaintiff  below  gave  in  evidence  a 
ticket,  of  which  tne  following  is  a  copy : 

"  Pennsylvania  Railroad  Company.  This  excuraion  ticket  entitles 
the  bearer  to  one  trip  to  Philadelphia,  Pa.,  and  return.  This 
ticket  is  void  unless  oincially  stamped  and  dated.  In  selling  this 
ticket  over  other  roads  this  company  acts  only  as  an  vicrs. 

agent,  and  assumes  no  responsibility  beyond  its  own  line.  .  .  .  The 
checks  belonging  to  this  ticket  will  be  void  if  detached." 

Attached  to  the  ticket  is  a  check  as  follows,  viz. :  "  Pennsylvania 
Kailroad  Company.  Phila.  &  Erie  R.  R.  Div.  One  first-class 
passage,  Sunbury  to  Wiiliarasport.  This  check  is  not  good  if  de- 
tached. Philadephia,  Pa.,  and  return."  Also  another  clieck 
which  reads  as  follows :  "Issued  by  Pennsylvania  Railroad  Com- 
pany, on  account  of  Northern  Central  Railroad.  One  fii'st-class 
pass^e,  Harrisbure  to  SDuburr.  This  check  is  not  good  if  de- 
taehra.    Philadelphia,  Fa.,  and  return,"     Stamped  on  the  back  of  ' 
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the  ticket  is  the  following,  viz. :  "  Pennsylvania  Eailroad  Company, 
237,  Passenger  Department,  Pennsylvania  R.  R.  OflSce,  Aug.  22, 
Williamsport." 

The  ticket,  of  which  the  foregoing  is  substantially  a  copy,  was 
purchased  by  plaintiff  below  in  1879,  on  the  day  it  bears  date,  at 
the  company's  office  in  Williamsport,  and  immediately  need  by  him 
in  travelling  thence  to  Philadelphia.  The  going  checks  were  used 
in  making  that  trip.  Having  the  ticket  with  I'eturn  checks  still 
attached  thereto  in  his  possession,  he  left  Philadelphia  in  Novem- 
ber, 1881,  intending  to  use  the  same  in  going  thence  to  Williams- 
port. He  experienced  no  difficulty  until  he  reached  a  point  on  the 
l^orthern  Central  Railroad  east  oi  Dauphin,  where  he  offered  the 
ticket  for  passage  to  Snnbury  and  thence  to  Williamsport,  but  the 
conductor  refused  to  receive  it,  on  the  ground  that  the  time  within 
which  it  might  have  been  used  had  expired,  and  insisted  on  pay- 
ment of  the  usual  fare.  That  demand  not  having  been  complied 
with,  the  train,  after  making  its  usual  stop  at  Dauphin,  was  again 
stopped  some  distance  north  of  the  station  and  plaintiff  below  was 
ejected  therefrom  for  non-payment  of  fare. 

Thej'e  is  nothing  on  the  face  of  the  ticket  to  indicate  that  it  was 
limited  as  to  time,  nor  was  there  an^  competent  evidence,  dehors 
the  ticket,  to  prove  any  such  limitation,  and  notice  thereof  to 
PABSBirosR  WOT  plaiutlff  bclow.  The  offer  to  prove  that  prior  to  the 
uc™cmcE  iSr  sale  of  the  ticket  in  1879,  public  notice  was  given,  at 
TxcKR^mus  the  place  where  it  was  purchased,  that  such  tickets 
HOTTOiL  ^^^^  were  "  sold  from  June  1st  to  October  1st,  good  to  re- 
turn until  November  1st,"  of  that  year,  and  that  similar  notice  was 
given  by  circulars  there  and  elsewhere,  was  clearly  incompetent 
and  rightly  rejected.  If  the  pronosition  had  been  coupled  with  an 
offer  to  show  that  the  plaintiff  below  had  actual  notice  of  the  fact, 
it  would  have  been  competent,  but  this  was  not  done,  nor  was 
there  any  testimony  in  the  case  tending  to  prove  that  he  knew  the 
ticket  was  limited.  The  learned  judge  was,  therefore,  right  in 
charging  the  jury  that  there  is  nothing  whatever  on  the  ticket 
limiting  the  time  within  which  it  might  be  used ;  nor  is  there  any- 
thing to  show  the  purchaser  ^'  that  it  was  not  at  his  discretion  to 
use  It  when  he  was  disposed  to  do  so,  and  the  company  cannot 
limit  their  responsibility,  after  making  a  contract  of  that  sort,  by 
any  directions  or  instructions  to  their  agents."  He  was  also  right 
in  refusing  to  charge  as  requested  in  defendant's  second  point, 
viz. :  "If  the  jury  believe  that  the  plaintiff,  by  the  exercise  of  or- 
dinary  diligence  and  care  in  making  inquiries,  could  have  ascer- 
tained  at  or  before  the  time  he  got  the  ticket,  that  under  the  rules 
and  regulations  of  the  company  it  was  not  good  after  November 
1st,  1879,  and  did  not  exercise  such  care  and  diligence,  then  the 
plaintiff  is  not  entitled  to  recover,  and  the  verdict  should  be  for 
defendant."    There  was  no  evidence  to  justify  the  submission  of 
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excliuioa  of  testimony  offered  bj  the  plaintiff  that  the  plaintiff  wat  itutnicted 
by  his  father  to  ascertain  before  the  escursion  part;  started  on  the  tiain, 
whether  he  could  ride  on  that  ticket,  afforded  the  plaintiff  no  ground  for 
exception.  Croebj  v.  Maine  Central  R.  R.  Co.  69  He.,  418.  The  defend- 
ant's ticket  agent  represented  to  the  plaintiff  that  it  was  necesearrto  pur- 
chase but  one  ticket  to  enable  him  to  pass  over  the  road,  stopping  over  om 
night  at  an  intermediate  statioo,  and  that  the  conductor  would  give  him  a 
stop-over  check.  At  the  time  these  representations  were  made,  and  rely- 
ing upon  them,  the  plsietiS,  having  informed  the  agent  of  his  desire  to 
stop  over,  purchased  the  ticket,  paying  the  fare  demanded  for  the  whole 
distance.  On  the  second  day  his  ticket  was  refused  by  the  conductor,  npon 
the  ground  that  it  was  indorsed  "good  for  this  day  only,"  and  the  plus- 
tiff,  refusing  to  pa;  the  fare  demanded,  was  expelled  from  the  cars.  Udd. 
that  in  an  action  against  the  company  the  representations  of  the  ticket 
agent  were  admissible  in  evidence;  and  that  the  conductor,  having  been  in- 
formed of  them,  had  no  right  to  expel  the  pluntiff  from  the  trun. 
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(Adtmux  Cote,  lUiruni.     Januari/  25,  I88S.) 

A  conMgnment  of  apples  was  received  for  shipment  by  defendant,  s  carrier 
running  to  East  St.  Louis,  the  goods  being  billed  to  6,  A.  B.,  St.  Louis.  Ho. 
The  bm  of  lading  provided  that  the  goods  should  "  be  forwarded  to  £sst 
St.  Louis  station  on  its  line."  Held,  first,  that  this  clause  did  not  change 
the  contrsct  to  carry  to  St,  Louis  created  by  the  billing  of  the  gooda  to  that 
point;  and,  second,  that  the  carrier  had  the  right  to  deliver  the  goods  to  a 
connecting  carrier  to  transport  to  St.  Louia,  notwithstanding  due  notice  bj 
consignee  to  company  to  stop  them  and  deliver  them  to  him  at  £ast  St. 

The  construction  to  be  put  upon  a  contract  contained  in  a  bill  of  la^ng  is 
for  the  court. 

The  fact  that  plaintiff  had  before  filled  up  several  blank  bills  of  la^ng 
containing  a  limitation  clause  as  to  damage  caused  to  perishable  property  by 
j_.__  i_  _  j_!__-L,_  — L._|j  knowledge  of,  and  assent  to,  stich  clKOse  in  the 

Ebbos  to  appellate  court,  Fourth  district. 
George  B.  Burnett  for  plaintiff  in  error. 
Metcalfe  tfe  Bradihaw  for  defendant  in  error. 

Sheldon,  J. — This  was  an  action  ori^nally  commenced  before 
a  justice  of  the  peace  to  recover  the  sam  of  $140.25  damages,  al- 
leged to  Lave  been  cansed  by  the  wrong  delivery  and  tinneceesarv 
Vitm.  delay  in  the  sliipmeot  of  165  barrels  of  apples.     There 

was  a  judgment  before  the  justice  for  $133.25,  from  which  the 
defendant  appealed  to  the  circnit  court.  The  trial  ia  the  circnit 
court  resulted  in  a  verdict  and  judgment  for  plaintiffs  for  $140.25, 
which  jndgment,  on  appeal  to  tlie  appellate  court  of  tlie  Fourth 
district,  was  affirmed,  and  the  defendant  biings  this  writ  of  error. 
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Wilcox,  84  111.  239.  It  was  said  in  the  Frankenberg  and  other 
cases  that  the  carrier  might,  by  special  contract  with  the  shipper, 
limit  his  liability  to  snch  damage  or  loss  as  might  arise  on  his  own 
line  of  carria^,  and  it  is  contended  that,  by  force  of  the  expression 
in  the  bill  of  lading,  '^  to  be  forwarded  to  £ast  St.  Louis  station 
on  its  line,"  there  was  an  express  contract  to  forward  to  East  St. 
Louis,  which  overcame  the  implied  agi-eement,  from  the  ''  marks 
and  destination,"  to  cai'iy  to  ot.  Louis,  amounting  to  a  special 
contract  to  forward  to  East  St.  Louis  and  no  further. 

We  cannot  give  such  force  to  this  language  of  the  bill  of  lad- 
ing. East  St.  Louis  bein?  the  end  of  defendant's  line,  the  agree- 
ment to  forward  to  that  mace  had  that  extent  and  nothing  further. 
It  was  consistent  with  the  implied  agreement,  from  the  mark  of 
^  ^  the  place  of  destination,  to  carry  and  deliver  at  that 
rtm^^cS-  place,  which  was  St.  Louis,  and  should  not,  in  our 
"^*^*  opinion,  be  allowed  to  prevail  over  or  in  any  way  con- 

trol such  implied  agreement.  It  follows  that  there  was  error  in 
giving  the  instruction  for  plaintiff,  and  refusing  the  one  asked  by 
defendant.  The  instruction  given  refers  it  to  the  jurv  to  say  what 
the  contract  was,  whereas  the  court  should  have  told  the  jury  what 
by  the  bill  of  lading  the  contract  was ;  and  in  its  latter  part  the 
instruction  intimates  the  contract  was  to  carry  to  East  St.  Louis. 
The  refused  instruction,  abstractly  considered,  may  not  have  been 
strictly  accurate  in  excluding  any  liability  after  deliverv  to  the 
connecting  cairier;  but,  as  applied  to  the  evidence,  we  think  the 
instruction  should  have  been  given. 

This  action  originating  before  a  justice  of  the  peace,  where  there 
are  no  written  pleadings,  the  verdict,  it  is  said,  may  have  been 
founded  on  the  delay  in  the  hands  of  the  connecting  carrier,  the 
bridge  and  tunnel  company,  and  therefore  the  judgment  should  be 
allowed  to  stand,  notwithstanding  such  error  as  to  instructions.  It 
is  a  provision  of  the  bill  of  lading  that  the  railroad  company 
should  not  be  held  responsible  ''  for  damage  to  perishable  propeily 
of  any  kind,  occasioned  by  delays  from  any  cause."  Nevertheless, 
there  might  have  been  liability  in  respect  of  delay  coming  from 
actual  negligence,  but  there  was  here  only  the  mere  proof  of  de- 
lay, and  no  proof  of  negligence  beyond  the  fact  of  delay.  How- 
ever, the  jury  should  have  been  correctly  instructed  as  to  the 
contract.  Their  finding  may  have  been  tor  breach  of  contract 
and  delay  caused  by  delivery  at  St.  Louis  instead  of  at  East  St. 
Louis. 

We  think  the  colirt  erred  in  the  exclusion  of  proof  that,  prior 
to  the  shipment  in  question,  plaintiffs  had  filled  up  similar  blank 
Evn)E!ic»-Ai>-  bills  of  lading  for  shipments,  which  contained  the  same 
msMBiLiTT.  stipulation  in  relation  to  perishable  property  as  the 
one  in  question,  as  that  would  have  been  evidence  going  to  show 
knowledge  of   the  provision   in   question,  and  plaintilPs  assent 
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thereto ;  and  that  there  was  also  error  in  permitting  the  witness 
Benton  to  testify  that  he  had  notified  the  general  freight-office  of 
defendant  that  he  wanted  goods  sent  to  him  at  East  St.  Louis,  and 
to  hold  car-lots  there  and  notify  him.  He  had  no  authority,  from 
anything  that  appears  in  this  case,  to  interfere  and  change  the  con- 
tract which  had  been  made  between  the  shipper  and  the  defendant 
as  to  the  place  of  delivery  of  the  apples. 

The  judgment  of  the  appellate  court  and  of  the  circuit  court 
will  be  reversed,  and  the  cause  remanded  to  the  circuit  court. 

Change  in  Dettination  of  Freight  byConslgnon — ''So  long  as  the  goods 
remain  the  property  of  the  bailor  he  may  countermand  any  directions  he  may 
have  given  as  to  their  consignment,  and  may-  at  any  time  during  the  transit 
require  of  the  carrier  their  redeliverjr  to  himself;  and  if  such  redelivery  can 
be  made  without  too  much  inconvenience  or  expense  to  the  carrier,  he  will 
be  bound  to  make  it.  '  A  carrier  is  employed  as  bailee  of  a  person's  goods 
for  the  purpose  of  obeying  his  directions  respecting  them,  and  the  owner  is 
entitled  to  receive  them  back  at  any  period  of  the  journey  when  they  can 
be  got  at.  To  say  that  a  carrier  is  bound  to  deliver  goods  according  to  the 
owner's  first  directions,  is  a  proposition  wholly  unsupported,  either  by  law  or 
common  sense.  I  can  well  unaerstand  the  case  of  goods  being  placed  in 
such  a  position  that  they^  cannot  easily  be  got  at,  though  it  is  usually  other- 
wise.' (Per  Martin  B.  in  Scothom  v,  RaUway  Co.,  8  ^xch.  841.  See  also 
IGchigan,  etc.,  R.  H.  Co.  e.  Day,  20  111.  875.)  But  if  the  ^oods  are  de- 
manded by  the  owner  during  the  transit,  when  the  carrier  is  willing  and 
able  to  fulfil  the  contract  on  his  part,  the  latter  will  be  entitled  to  his  full 
freight  for  the  whole  distance  to  the  destination  to  which  they  were  origi* 
nally  directed,  and  any  expense  he  may  be  put  to  in  unloading.  (Violett  e. ' 
Stettinius,  5  Cranch.  0.  Ct.  559;  Shipton  v.  Thornton,  9  Ad.  &  El.  814; 
Thompson  to.  Small,  1 C.  B.  828.)  If  this  be  tendered,  and  he  refuse  to  re- 
store the  goods,  it  will  amount  to  a  conversion."  Hutchinson  on  Carriers, 
{837. 

Unless  the  carrier  has  notice  that  the  ^oods  belong  to  the  consignor,  he 
will  not  be  warranted  in  delivering  to  his  order.  Wilson  Sewing  Machine 
Ck>.  e.  Louisville,  etc.,  R.  R.  Co.,  71  Mo.  208. 

Change  in  Destination  of  Frelgtit  by  Consignee^ — As  the  consi^ee  is  the 
presumptive  owner  of  goods  shipped  he  may  change  their  destination,  unless 
the  carrier  is  informed  that  the  title  to  them  has  not  passed  from  the  con- 
signor.    London,  etc.,  Ry.  e.  Bartlett,  7  H.  &  N.  400;  Hutch.  Carr.  §  894. 

But  where  the  carrier  has  notice  that  the  title  has  not  passed  to  the  con- 
signee, the  carrier  has  no  right  to  deliver  to  him  at  any  other  destination 
tlian  that  fixed  by  the  consignor.    This  was  held  in  Southern  Express  Co.  e. 
I^ickson,  94  U.  8.  549,  where  the  court  say:  '*  In  the  case  before  us  the  proof 
v^^  given  and  the  jury  found  that  the  goods  did  not  belong  to  the  con- 
aC^jpaees,  but  were  the  property  of  the  shipper,  and  that  this  was  known  to  the 
ca^rrier  ....    We  think  the  rule  is,  that  where  the  c6nsignor  is  known  to 
t\!0»  carrier  to  be  the  owner,  the  carrier  must  be  understood  to  contract  with 
YixJBi  only,  for  his  interest,  upon  such  terms  as  he  dictates  in  regard  to  the  de- 
\Wery,  and  that  the  consignees  are  to  be  regarded  simply  as  agents  selected  by 
liiA  to  receive  the  goods  at  s  place  indicated;  where  he  is  an  agent  merely, 
tli^ruljB  is  different  ....    The  numerous  cases  cited  bv  the  plaintiff  in 
errer,  to  the  effect  that  any  delivery  to  the  consignee  which  is  good  as  be- 
tween him  and  the  earner  is  good  against  the  consignor,  are  cases  where  the 
cautier  has  no  notice  of  the  ownership  of  the  property  other  than  that  im- 
plied from  the  relation  of  the  parties  to  each  other  as  consignor  and  con- 
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signee.  This  ^ves  the  coDsignee  the  implied  on'oerehip  of  the  proprtj, 
SDd  hence  juatifiea  the  carrier  in  taking  his  direction  as  to  the  mtnner  of  dc- 
liverj."  The  court  then  proceed  to  diBcura  some  of  the  casee  where  it  >y 
held  that  the  coasienee  might  change  the  deBtination  of  goods,  Anmng 
other  cuea  discussed  was  Sweet  v.  Bamey,  28  N.  Y.  835,  whereapukig«<i! 
mone?  was  sent  bj  express  directed  to  "The  People's  Bank,  173Cin«lEt«et, 
New  York  City."  The  package  was  delivered  to  an  agent  of  the  People's 
Bank  at  the  ezpTess  office,  and  was  stolen  from  him.  It  was  held  tliU  tht 
delivery  exonerated  the  express  company  from  responsibility,  since  it  bid  no 
notice  that  the  money  was  not  the  property  of  the  bank,  the  conngiiee. 

Another  case  was  London  &  Northwestern  Ry.  Co.  e.  Bartlett,  7  H.  &  H. 
400,  where  wheat  was  held  at  the  station,  by  order  of  the  consignee,  ioBteid 


ignee'B  mill,  according  to  the  contract  coDtiined 
"IS  held  that  the  earner  was  exonerated  for  injury 
L  station  in  the  absence  of  knowledge  b|  it  thit 
consignor.  Other  cases  were  those  ot  Mitch«l(. 
Foster  c.  Frampton,  6  B.  &  C.  107,  vUch  sre 


[  being  delivered  at  consi 
in  the  bill  of  lading.  It  ^ 
to  wheat  caused  by  delay 
the  wheat  belonged  to  the 
Ede«ta;.,  11  A.  &  £.  888 
decided  on  similar  principl 

OlverEion  of  Traffic  among  Pool  Routes. — In  connection  with  these  cun 
it  may  be  well  to  refer  to  an  interesting  question  recently  before  tbe  New 
York  Railroad  Commissioner  in  regard  to  the  right  of  the  management  of  i 
pool  of  competing  railroads  to  divert  traffic  marked  to  be  carried  over 
one  of  tbe  pool  roads  to  another  pool  road.  The  defence  of  this  pnciice  on 
the  part  of  the  pool  was  that  it  prevented  secret  arrangements  hetween  iiidi> 
vidua!  roads  and  shippers  for  lower  rates  than  the  regular  pool  rates.  Tbe 
chief  objection  to  it  seemed  to  be  that  delay  was  cauaed  uiereby— Boin«  of 
tbe  roads  taking  less  time  to  transport  freight  than  others.  As  a  practicil 
means  of  preventing  the  cutting  of  rates,  it  must  be  conceded  that  prBCtice 
has  a  great  deal  to  commend  it  from  the  point  of  view  of  common  sense. 
The  New  York  Commission  decided  against  the  practice.  Bee  in  the  nit- 
ter  of  the  complaints  of  the  Traders  &  Travellers'  Union  et  al.  v.  tbe  Tmnk 
Lines,  etc.,  1  New  York  R.  R.  Comm.  Rep.  188B,  p.  77. 

In  tbe  course  of  the  opinion  the  case  of  Atchison,  etc.,  R.  R.  Co.  t.  Den- 
ver, etc.,  R.  R.  Co.,  110  U.  S.  667  is  adverted  to.  In  that  case  it  w»s  held 
that  a  carrier  contracting  to  carry  goods  beyond  its  line  may,  as  f ir  *1 
competing  connecting  carriers  are  concerned,  employ  whichever  it  sea 
fit  to  perform  its  contract  of  carriage  beyond  its  own  line.  But  it  dots 
not  follow  that  it  has  tliis  right  of  selection,  as  against  tbe  shipper,  vbu 
the  goods  are  received  for  shipment  marked  for  truisportation  via  a  putico- 
lar  one  of  the  competing  connecting  lines.  It  would  seem  that  acceptiog 
the  Koods  under  such  circumstances  created  a  contract  on  the  part  ot  tbs 
road  receiving  them  to  forward  by  tbe  road  named. 
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(AdvaJM  Gau,  Kan*tu.    Novenier  7,  1886.) 

A  common  carrier  cannot  exonerate  himself  from  liability  for  tbe  codk* 
(^uences  of  his  own  negligence  or  misfeasance.  But  res«onable  stipalalioiis 
limiting  a  common  carrier's  common  law  liability  are  valid. 

A  stipulation  between  the  railroad  company  and  tbe  shipper  of  live  stock 
that  the  shipper  or  his  agent  should,  as  a  condition  precedent  to  bis  right 
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to  recover  for  injury  to  such  stock  during  the  transit,  give  immediate 
in  writing  of  his  claim  for  damages  to  some  officer  of  the  company,  o 
station  agent  nearest  the  point  of  destination  or  place  of  delivery 
ihipper,  before  the  removal  of  the  stock  from  sucn  place  or  their 
mingled  with  other  stock,  is  valid. 
A  redaction  in  price  of  transportation  is  a  good  consideration  for  a 
litionin  bill  of  lading  limiting  liability. 

Error  from  Cloud  county. 

L  J,  Crans  for  plaintiff  in  error. 

Everest  i&  Waggener  for  defendant  in  error. 

Johnston,  J. — S.  Sprague  broueht  this  action  in  the  Dii 
Court  of  Cloud  county  against  the  Missouri  Pacific  Railway  i 
pan^,  alleging,  in  substance,  that  the  defendant  was  a  com 
carrier,  and  that  on  or  about  the  second  day  of  March,  1883, : 
Fa]aable  consideration,  the  railway  company  undertook  and  ag 
with  the  plaintiff  to  safely  carry  over  its  road  from  Atchiso 
Concordia  certain  stock,  goods,  wares,  and  merchandise ;  tha 
delivered  the  property  mentioned  for  shipment,  in  good  condit 
at  Atchison;  out  the  defendant  negligently  and  care-  i 

lessly  managed  the  car  upon  which  the  property  was  shipped, 
by  reason  or  such  negligence,  and  without  any  fault  on  tne  par 
tfle  plaintiff,  four  of  the  horses  so  shipped  by  the  plaintiff  v^ 
thrown  down,  bruised,  and  injured,  so  that  one  of  tnem  died, ; 
tiie  others  were  more  or  less  disabled,  to  the  damage  of  plaintifl 
the  sum  of  $500.     The  railway  company  denied  tne  allegations 
negligence,  and  the  terms  of  the  contract  as  stated  by  the  plaint 
and  alleged  that  the  property  had  be^n  shipped  in  accordai 
^th  the  terms  of  a  special  agreement  entered  into  between  i 
plaintiff  and  the  defendant,  wherein  it  was  stated  that  the  co 
pany  transported  live-stock  only  in  accordance  with  certain  rn 
and  regulations,  which  were  mentioned ;  and  that,  in  considerati 
that  the  defendant  company  would  transport  for  the  said  plaint 
the  said  property  at  the  rate  of  $30  per  car,  the  same  being 
special  rate,  lower  than  the  regular  rate  mentioned  in  the  freig 
tariff  of  the  railway  company,  and  other  considerations,  the  plai 
tifi  agreed  to  release  the  oef endant  from  some  of  the  responsioili 
and  risks  imposed  by  law  upon  the  railway  company  when  actii 
as  a  common  carrier.     The  contract  is  set  out  at  length  in  tl 
answer ;  and  it  provided  that  the  plaintiff  should  load  and  unlor 
hk  stock  at  his  own  risk,  and  feed,  water,  and  attend  to  the  sair 
at  Lis  own  expense.    He  was  also  to  accompany  and  care  for  tl 
stock  while  it  was  being  transported  over  the  defendant's  roac 
and  for  that  purpose  me  railway  company  was  to  furnish  th 
plaintiff  free  transportation  over  its  road  for  one  person  from  th 
point  of  shipment  to  the  destination.    Among  the  stipulations  o 
the  contract  is  the  following: 
"And  for  the  consideration  before  mentioned  said  party  of  thi 
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second  part  further  agrees  that,  as  a  condition  precedent  to  his  right 
to  recover  any  damages  for  any  loss  or  injury  to  said  stock,  he 
will  give  notice  in  writing  of  his  claim  therefor  to  some  officer  of 
said  party  of  the  first  part,  or  its  nearest  station  agent,  before  said 
8t6ck  is  removed  from  place  of  destination  above  mentioned,  or 
from  the  place  of  delivery  of  the  same  to  the  said  party  of  the 
second  part,  and  before  such  stock  is  mingled  with  other  stock." 

The  defendant  then  alleged  that  the  horses  were  unloaded  and 
taken  from  the  car  at  Clifton  by  the  duly  authorized  agent  of  the 
plaintiff,  who  refused  the  defendant  the  right  to  transport  the 
same  to  Concordia,  and  that  when  he  obtained  possession  of  the 
same  he  was  well  aware  of  their  condition  and  well  knew  whether 
they  had  sustained  any  injury  or  damage ;  and  that  neither  the 
plaintiff,  nor  any  one  acting  for  him,  prior  to  the  commencement 
of  this  action,  made  any  demand  in  writing  for  any  damages 
sustained  by  said  stock,  and  never  at  any  time  gave  any  notice  in 
writing  of  plaintiff's  claim  for  any  damages,  loss,  or  iniuries  to 
said  stock  to  defendant,  or  anv  of  its  officers  or  agents.  The  reply 
of  the  plaintiff  was  a  general  denial,  not  verified.  Upon  the  trial 
it  was  expressly  admitted  that  the  special  contract  set  up  in  de- 
fendant's answer  was  signed  and  executed  by  the  duly  authorised 
agents  of  the  parties;  and  it  was  further  admitted  that  if  the 
plaintiff  is  entitled  to  recover  under  the  contract  for  the  iniuries 
alleged  by  the  plaintiff,  the  amount  of  such  recovery  should  be 
$300.  Testimony  was  then  offered  by  the  plaintiff  to  the  effect 
that  the  horses'  were  in  good  condition  when  delivered  to  the  rail- 
way company  at  Atchison,  Kansas.  His  brother  was  given  a 
free  pass  over  the  road,  and  accompanied  the  train  upon  which  the 
horses  were  shipped  for  the  purpose  of  caring  for  the  stock  while 
it  was  being  transported  over  tne  defendant's  road.  At  sevesal 
points  on  the  route  he  inspected  them  and  found  them  to  be  still 
m  good  condition.  At  tne  station  named  "  Palmer,"  some  dis- 
tance east  of  Concordia,  the  horses  were  again  examined  by  the 
plaintiff's  brother,  and  were  then  all  right ;  and  that  after  return- 
ing to  the  caboose,  and  before  leaving  that  station,  he  felt  several 
jars,  but  was  unable  to  state  what  occasioned  them,  or  whether  the 
horses  were  injured  thereby.  Upon  arriving  at  Clifton,  the  next 
station,  he  a^am  examined  the  horses  and  found  that  some  of 
them  were  Tving  down  and  apparently  injured.  He  then  de- 
manded of  the  conductor  that  the  car  in  which  the  horses  were 
shipped  should  be  backed  up  to  the  stock-vards  in  order  that  the 
horses  might  be  removed  from  the  car.  This  was  done,  when  the 
horses  were  unloaded  and  found  to  be  considerably  bruised.  He 
then  refused  to  reload  the  horses  upon  the  car,  took  possession  of 
them,  and  caused  them  to  be  taken  across  countrv  to  tne  plaintiff's 
farm,  which  was  not  far  distant.  The  plaintiff  further  testified 
that  when  the  car  reached  Concordia,  he  paid  the  price  agreed 
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from  the  possession  of  the  railway  company.  And  the  plaintiff, 
with  full  Knowledge  of  this  requirement,  paid  the  freight  charges 
agreed  upon  after  the  injury  had  been  done  without  complaint, 
and  without  claiming  any  damages  therefor,  and  gave  no  notice, 
nor  did  he  make  any  claim  for  damages  prior  to  the  commence- 
ment of  this  action. 

The  stipulation  requiring  notice  of  any  claim  for  damages  to  be 
given  cannot  be  regarded  as  an  attempt  to  exonerate  the  company 
irom  negligence  or  from  the  negligence  or  misfeasance  of  any  of 
its  servants.  The  company  concede  that  such  an  agreement  would 
be  ineffectual  for  that  purpose.  It  is  to  be  regarded  rather  as  a 
regulation  for  the  protection  of  the  company  from  fraud  and  im- 
position in  the  adjustment  and  payment  of  claims  for  damages  by 
giving  the  company  a  reasonable  opportunity  to  ascertain  the  na- 
STiPDLATion  AS  turo  of  thc  damagc  and  its  cause.  After  the  property 
T?oK  OF  cuLiM  has  bccu  taken  from  their  possession  and  min£rled  with 
MovAL  OF  ANi-  othcr  propcrtv  of  alike  kind,  the  difficulty  of  mquirinff 

NALjB        RKABON*  «r  •  « 

ABuc.  into  the  circumstances  and  character  of  the  injury  would 

be  very  greatly  increased.  That  such  a  provision  does  not  contra- 
vene public  policy,  and  that  it  is  just  and  reasonable,  has  been  ex- 
pressly adjudicated  bv  this  court.  In  Goggin  v.  Kansas  Pac.  Ry. 
Co.,  12  Kan.  416,  a  limitation  substantially  like  tlie  one  in  ques- 
tion was  under  consideration,  and  the  circumstances  of  that  case 
were  much  like  those  of  the  present  one.  It  was  there,  as  here, 
urged,  in  support  of  the  reasonableness  and  justice  of  the  regula- 
tion, that  the  defendant  was,  at  the  time  of  the  alleged  injury,  en- 
gaged in  transporting  great  numbere  of  cattle  and  iiorses  over  its 
line  of  road,  and  which  were  being  shipped  to  different  points 
thereon,  and  that  it  would  have  been  impossible  for  it  to  have  dis- 
tiuguished  one  car-load  from  another,  unless  its  attention  was  called 
immediately  thereto,  and  that  the  object  of  the  notice  and  demand 
mentioned  in  the  contract  was  to  relieve  it  from  any  false  or  ficti- 
tious claim,  and  to  give  it  an  opportunity  to  have  an  inspection  of 
the  stock  before  they  were  removed  or  mingled  witli  others,  and 
the  company  could  thus  have  an  opportunity  to  ascertain  and  al- 
low the  actual  damages  suffered.  These  reasons  ai-e  said  to  be  co- 
gent ;  and  the  agreement  is  there  held  to  be  reasonable,  just,  and 
valid.  The  decision  in  that  case  governs  the  one  at  bar,  and  the 
view  which  we  have  taken  of  the  validity  of  this  limitation  accords 
with  the  decisions  of  other  courts,  among  which  the  following  may 
be  cited  :  Rice  v.  Kansas  Pac.  Ry.  Co.,  63  Mo.  314 ;  Oxley  v.  St. 
Louis,  K.  C.  &  N.  Ry.,  65  Mo.  629 ;  Express  Co.  v.  Caldwell,  21 
Wall.  264 ;  Dawson  v.  St.  Louis,  K.  C.  &  K  Ry.  Co.,  76  Mo.  614 ; 
Texas  Cent,  Ry.  v.  Morris,  16  Amer.  &  Eng.  ft.  R.  Cas.  259,  and 
cases  there  cited. 

The  plaintiff  makes  the  further  objection  to  the  special  agree- 
ment that  it  is  without  consideration.    It  appears  that  the  rate  to 
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Micli  fkcta  are  sUted  u  will  nite  «  preauioptioa  of  negligence.  If  nt^- 
gence  is  sufficientlj  averred  further  allegations  that  the  negligence  «u  wiM 
or  malicious  will  be  treated  as  mere  surplusage.  It  is  uot  necesurj  to  M 
out  the  facts  constituting  the  negligence  complained  of.  An  illegition 
Bpecifjiag  the  act  conBtituting  the  injury,  and  alleging  that  it  vu  segH- 
gently  done,  is  sufficient.  But  tile  act,  the  negligentlj  doing  of  which  ciaM 
the  injury,  must  be  stated.  A  bare  allegation  that  the  party  was  negli^t 
is  too  general  to  support  any  evidence.'  3  Thomp.  on  Neg.,  pp.  lUS,  1S47, 
sec.  S6. 

''We  think  theallegationsare  sufficient  under  the  rtilea  stated.  Inaulntina 
and  e&ect  the  allomtion  was  that  the  mules  were  not  properly  loaded  nortnii)- 
ported  bj  defeni^t,  on  account  of  which  they  were  mjimd,  and  tbit  the 
injury  was  occasioned  by  the  negligence  of  defendant  in  so  impropetlj  load- 
ing and  transporting  them,  It  was  not  error  to  overrule  the  specisi  eiMp- 
tion."    Missouri  Pacific  R  R.  Co.  «.  Oravcs,  Advance  Case,  Tems,  1886, 

Liva  Stock— Allegata  at  Probata— Vari«nca.— The  plaintiff  dccUred 
against  the  defendant  railroad  company  in  contract  for  failure  to  receiie  lite 
stock  for  shipment.  The  evidence  showed  that  the  defendant  bad  louJed 
part  of  the  live  stock  into  the  car,  when,  owing  to  a  defect  in  drfendaDt'l 
cattle  chute  and  pen,  two  animals  escaped.  After  waiting  several  iniiiutt* 
for  pliuntiff  to  recapture  and  load  the  escaped  animals,  the  train  u  wbicb 
the  car  was  to  be  attached  left  without  the  car.  Held,  that  the  proof  did 
not  support  the  averments  of  the  complaint.  Louisville,  New  Albu;  £ 
Chicago  R.  R.  Co.  v.  Goodman  tt  al.    2  WesL  Repr.  325. 

Live  Stock— Affidavit  of  Claim— Waiver.— The  plaintiff  shipped  cattle 
on  the  defendant's  road  under  an  agreement  in  the  bill  of  lading,  thatats 
condition  precedent  to  his  right  to  damages  for  any  loss  or  injury  to  lus  nid 
stock  dunng  the  trans [wrtation  thereof,  or  previous  to  loading  thereof  for 
shipment  he,  the  plaintiff,  would  give  notice  in  writing,  verified  by  affidavit 
of  his  claim  therefor  to  some  general  officer  of  said  first  party,  oi  to  its  near- 
est station  agent 

The  alleged  injuries  occurred  during  transportation,  and  in  reUtioD  to 
notice  of  damsge  the  plaintiff  testified  as  follows:  "  After  I  got  to  Oordon 
and  raw  the  damaged  cattle,  I  bad  a  talk  with  the  agent  there  abont  my 
damages;  he  told  me  that  tnj  claim  would  have  to  be  made  in  writing',  he 
told  me  this  when  I  first  went  to  him.  Mr.  Cotney  and  myself  then  went  to 
Hr.  Rogan's  business  house,  and  he  wrote  the  notice,  and  I  gave  it  to  the 
agent  myself,  and  he  read  it  and  remarked  that  I  was  very  light  in  my  clum; 
he  said  ne  would  forward  my  claim  with  his  damage  report;  he  also  ei- 
unined  the  dead  cattle." 

The  court  say ;  "  The  question  then  that  is  presented  is,  was  the  failure 
to  verify  the  claim  bj  affidavit  a  bar  to  plaintiffs  right  to  recover  ?  Un- 
der the  circumstances  of  this  case  we  think  not;  and  so,  for  the  reason  that 
the  stipulation  as  to  verification  was,  in  effect,  waived  by  the  agent.  Under 
the  contract  this  was  the  agent  of  the  company  to  whom  notice  was  to  be 
given.  When  approached  upon  the  subject  be  states  that  the  clum  must  be 
in  writing;  it  ie  reduced  to  writing  and  delivered  to  him;  he  accepts  the 
same  without  objecting  to  its  not  being  verified;  he  infonna  the  shipper 
that  he  would  forward  the  claim  with  his  report  of  the  damage,  and  he  ex- 
amined the  dead  cattle.  Under  these  circumstances  we  think  it  clear  that 
the  shipper  had  a  right  to  infer  that  he  had  done  all  that  was  nooeamr;  lo 
entitle  nim  to  maintain  his  claim,  and  that  the  acta,  representationa  and  con- 
duct of  defendant's  a?ent  justified  the  inference."  Texas  &  Pmcaflc  R.  B- 
Co.  V.  Youngblood,  6  'TezuLaw  Review,  781. 


IKPOBTED  GOODS— DBTINUE. 


V. 

L0UI8VILI.B  Ain>  Nasqtillb  R.  B.  Co. 

(70  Alabama,  498.) 

Under  the  acta  of  Congrau  reg:nUtiiig  the  colIectioD  of  duties  on  import 
goods  kt  ttie  cuatom-honse  in  New  Orleans  (and  other  Bpecified  ports),  duti 
on  goods  intended  for  shipment  to  Mobile  are  properly  collected  at  Nc 
Orleans,  unless  it  "appears  b;  the  inyoice,  or  bill  of  lading,  and  bj  tl 
mamfest,"  that  the  goods  are  "  consigned  to  and  destined  for"  the  port  i 
Kobile  (Rev.  Stat.  U.  B.,  §$  2900,  2997);  and  where  they  are  consigned  to 
penon  by  name  la  New  Orleans,  the  addition  of  the  words  "for  transport) 
lioa  to  Uobile,"  or  "for  transhipment  to  Mobile,"  does  not  relieve  thei 
from  the  payment  of  duties  at  New  Orleans. 

When  a  mercantile  agency  is  to  be  executed  at  a  particular  place,  th 
principal  is  presumed,  in  the  absence  of  specisl  instructions  to  the  contrary 
to  consent  that  his  agent  may  execute  it  according  to  the  general  custon 
snd  usage  relatin^^  to  that  particular  kind  of  business;  and  it  is  immateria 
whsther  the  principal  has  actual  knowledge  of  such  custom  or  usage,  or  not. 
The  Unitea  States  has  a  specific  lien  on  all  imported  goods,  for  the  cus- 
tonu  daties  on  them ;  and  these  chsr^  being  paid  by  a  common  carrier,  in 
tbe  ordinary  course  of  business,  the  hen  is  preserved  in  bis  favor. 

Public  officers  are  presumed  to  do  their  duty;  and  in  a  controversy 
between  the  owner  of  imported  goods  and  a  common  carrier  who  has  ad- 
nnced  the  duties  on  them,  if  tbe  former  can  be  heard  to  impeach  the  action 
o[  the  cnstom-bouse  officers  in  raising  the  appraised  value  of  the  goods  and 
inponng  a  penalty  for  undervalHation,  or  impute  negligence  to  the  carrier 
'or  the  Uilure  to  take  an  appeal  from  Uie  decision,  be  must  show  that  injury 
thereby  resulted  to  him. 

Brokers,  in  tbe  dischsrge  of  their  agency,  are  bound  only  to  the  exercise 
Df  reaion^le  skill  and  diligence;  and  so  long  as  they  are  guilty  of  no  bad 
luth,  and  exerciao  the  same  care  and  diligence  that  a  pruaent  man  would 
iimise  in  the  management  of  his  own  like  bnsiness,  they  are  entitled  to 
nuooable  commissions  for  their  services. 

Appeal  from  the  Circnit  Court  of  Mobile. 
Tiiis  action  for  the  recovery  of  personal  property  in  specie  was 
Woght  by  Theodore  Gnesnard  against  the  LoniBville  &  Nash- 
ville B.  B.  Co.,  and  waa  commenced  on  the  27th  March,  1882. 
'      The  property  sued  tor  wae  de8eribe(>in  the  complaint  as  "two 
.'.    lasea,  containing  two  hundred  and  one-half  dozen  small  boxes  of 
^     snun  jelly,  and  one  case  containing  6000  cigars,"  which  the  nlain- 
f    'iff  bid  imported  from  Havana,  through  the  port  of  New  Orleans, 
^    M  which  were  detained  and  lield  by  the  defendant,  as  a  common 
f    Mirier,  for  the  costs  and  charges  paid  at  the  cnstom-bonse  in  New 
Orleans,  and  the  cont  of  trannnnrtation  bv  itn  railroad  from  Nevr 
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held  by  the  defendant  was  $403.15 ;  of  which  amonnt,  $10.30  was 
the  freight  by  steamer  and  railroad,  and  $392.85  was  the  sum  paid 
at  the  costom-honse ;  and  this  amount  ($392.85)  consisted  of  the 
duties  at  the  invoice  prices  ($304.40),  penalties  and  extra  charees 
for  nndervalnation,  and  fees  paid  to  a  broker  in  New  Orleans  for 
attending  to  the  entrance  and  clearance  of  the  goods  at  the  cnstom- 
honse.  The  defendant  denied  the  cori*ectness  of  these  charges  and 
fees,  and  claimed  that  he  had  the  right  to  pay  the  import  duties  at 
Mobile;  and  having  tendered  $20  in  gold,  in  payment  of  tlie 
freight,  which  was  refused  by  the  defendant,  he  brought  this  a^ 
tion  to  recover  the  goods.  On  all  the  evidence  adduced,  the  conn 
charged  the  jury  to  find  for  the  defendant ;  to  which  charge  the 
plaintiff  excepted,  and  which  he  here  assigns  as  error,  together 
with  the  admission  by  tlie  court,  a^inst  his  objections,  of  evidence 
showing  that  it  was  customary  and  usual,  among  importers  in  Hew 
Orleans,  to  employ  brokers  to  attend  to  the  entry  and  discharge  of 
goods  at  the  custom-house. 

Overall  A  BesUrr  for  appellant. 

Oaylord  B.  Clark  for  appellee. 

80MEBVILLE,  J. — ^The  action  is  one  of  detinue  for  certain  arti- 
cles of  merchandise  imported  from  Cuba  to  the  port  of  New  Or- 
leans, and  transported  thence  to  Mobile  by  the  defendant,  in  the 
capacity  of  a  common  carrier.  The  plaintiff,  Guesnard,  who  was 
FAcn.  the  owner  of  the  goods,  tendered  to  the  caiTier  all  dees 

for  freight  and  storage,  but  declined  to  pay  the  custom-bonse  da- 
ties  ana  other  charges  incurred  in  entering  the  goods  at  New  Or- 
leans, upon  the  ground  that  he  had  a  right  to  settle  these  charges 
at  Mobile,  the  port  of  destination,  an  J  the  defendant  had  no  au- 
thority to  settle  them  for  him  at  New  Orleans,  nor  to  advance  the 
monej:  without  his  special  request. 

The  court  charged  the  lury  to  find  for  the  defendant,  if  they 
believed  the  evidence.  The  correctness  of  this  charge,  and  the 
main  question  in  the  case,  depends,  in  our  judgment,  upon  the 
laws  of  the  United  States  regulating  the  collection  of  import  du- 
ties. These  laws  authorized  two  kinds  of  entries  to  be  made  at 
the  New  Orleans  custom-house — the  one  being  designated  as  an 
entry  for  **  consuniptiou,"  and  the  other  an  entry  for  "  immediate 
transportation."  Under  the  former,  the  duties  were  properly 
payable  at  New  Orleans,  as  the  port  of  entry ;  under  the  latter, 
they  were  pavable  at  Mobile,  as  the  port  of  destination. 

It  is  provided  by  section  2990  of  the  Revised  Statutes  of  the 
United  States  (1878),  that,  when  merchandise,  imported  at  several 
specified  ports,  including  New  Orleans,  "  shall  appear  by  the  in- 
voice, or  bill  of  lading,  and  by  the  manifest,  to  w  consigned  to 
and  destined  for  either  of  the  ports  specified  in  section  2997,^ 
among  which  is  expressly  named  the  port  of  Mobile,  the  collector 


are  honest  and  diligent,  are  accnetomed  to  do.  And  it  is  immate- 
rial, ae  a  funeral  rme,  wlietlier  the  principal  is  informed  ai  lo  eodi 
ciiBtoms  and  neagcE,  or  not.  Lawson  on  UsageB  and  Cnstflms, 
§§  20,  142-1*4 ;  1  Fareona  Cont.  (6th  Ed.)  SI.  It  is  on  tbii  prin- 
eiple  that  it  waa  held,  in  Walls  v.  Bailey,  49  N.  Y.  4G4,  tliat  i 
person,  who  dealt  by  an  agent  in  the  New  York  Stock  Eicbaiee, 
mnet  be  presumed  to  have  knowledge  of  ite  cuBtoms,  nhetlier  V 
was  really  cognizant  of  them  or  not,  and  tliat  ignorance  woold  not 
excnse  him. 

It  has  long  been  settled  that  the  General  Goveminent  Las  a 
specific  lien  on  imported  merchandise,  for  all  duties  on  ench  mer. 
cnandise.  Harris  v.  Dennie,  3  Pet.  292 ;  Overton  on  Law  Lieus, 
So^no  "lo  §  656-57.  And  a  common  carrier,  if  he  advance  Ench 
^™BD^m*  charges,  in  the  ordinary  coarse  of  bosinesE,  is  entitled 
to  be  reimbnrsed  therefor,  upon  every  consideration  of  jnEtioe,as 
well  as  by  nsage.  The  authority  to  carry  the  goods  impliee  as 
authority  to  advance  all  reasonable  back  charges  wliicli  conEtitaCe 
a  lien  on  the  goods,  and  for  which  they  could  be  detained ;  and 
such  lien  is  preserved  in  fnll  force  for  the  benefit  of  the  carrier. 
Overton  on  Law  Liens,  §§  140, 135  ;  Redfield  on  Carriers,  §  SS2 ; 
2  Eedf.  on  Railways  j.  160,  §  13 ;  Knight  v.  The  Prov.  &  Wot. 
R.  E.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  90. 

The  action  of  the  government  officials  at  New  Orleans,  in  rsus- 
ing  the  appraised  value  of  the  goods,  and  imposing  the  penalty 
authorized  by  the  statute  for  an  undervaluation,  must  be  supjKsed 
by  us  to  be  correct  and  just,  and,  therefore,  without  prejudice  to 
the  owner.  The  pi'esumption  is  that  these  officers  did  their  dutv  ■, 
and  if  it  were  permissible  to  show  negligence  on  tlie  part  of  tlte 
consignee  to  sue  out  an  appeal,  this  could  be  done  only  by  showing 
that  benefit,  and  not  injuiy,  would  have  resulted  from  it.  Tbe 
evidence  not  only  fails  to  show  this,  but  rather  that  such  appeal 
would  probably  have  resulted  in  additiooal  expense  and  del»y, 
without  advantage  to  the  owner. 

Brokers,  in  the  discharge  of  their  agency,  are  bound  only  to  tlie 
exercise  of  reasonable  skill  and  diligence,  analogous  to  the  rnle 
governing  attorueys-at-law  and  other  like  agents.  So  long  as  thev 
broubm-dii.  "e  guilty  of  no  bad  faith,  and  exei-cise  the  same  care 
QUI  OF  uu.  gjjj  diligence  that  a  prudent  man  would  exereise  in  »i« 
management  of  a  like  business,  they  are  entitled  to  reasonable 
commissions  for  their  services.  Edwards  on  Factors  and  Brokers, 
§  69  ;  1  Parsons  on  Gontr.  (6th  Ed.)  100.* 

The  rulings  of  the  court  are,  in  our  opinion,  free  from  error, 
and  tbe  judgment  is  affirmed. 


I 


BILL  or  LADING — TABIATIOK  BT  PABOL. 


Gabden  Gbotb  Bake 

V. 

HnuESTOK  AND  Shbhandoah  R.  R.  Oa 

(Adeance  Gate,  Towa.    J)tem»ber  11,  1680.) 

JMw  for  consignee'B  nune  in  a  bill  < 

contntct  b  to  deliver  to  coneigiior  or  hie  Mngni. 

A  verbal  agreement  between  conngnor  and  roiboad  companyto  ship  ( 
to  ■  third  party  will  not  authorize  or  excuse  the  deliverj  b;  the  com 
to  such  person,  as  against  an  sssigDee  of  tiie  bill  of  ladiug  without  nott 

Appeal  from  Lncas  district  court. 

Tlie  pUintifi  seeks  to  recover  of  the  defendant  the  sam  of  | 
which  It  advanced  upon  a  bill  of  lading  issued  upon  the  ehipn 
of  certain  walnut  lumber  bj  the  defendant,  and  which  bill  of 
i  ng  was  assigned  to  the  plaintifi.  The  right  of  action  is  based  q 
the  claim  that  the  defendant  failed  to  eomolv  with  its  contrac 
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the  bill  of  lading,  that  Zohn  and  Wells  Bros,  expected  and  in- 
tended to  use  the  same  at  the  Garden  Grove  Bank  to  draw  or  re- 
ceive money  thereon.  The  said  a^nt  thereupon  issued  and  de- 
livered to  Wells  Bros,  a  bill  of  lading,  of  which  the  following  is  a 
copy: 

^^  HuMESTON  &  Shenandoah  B.  B.  Co.  Bill  of  Lading. 

"  Fbeight  Office,  Van  Wert,  Angust  23, 1881. 

"  Eeceived  from  Wells  Bros,  in  apparent  good  order,  by  the 
Humeston  &  Shenandoah  R.  B.  Co.  tiie  following  described  pack- 
ages (contents  and  value  unknown)  consigned  as  marked  and  num- 
bered in  the  margin,  upon  the  terms  and  conditions  hereinafter 
contained,  and  which  are  hereby  made  a  part  of  this  agreement, 
also  subject  to  the  conditions  and  regulations  of  the  published 
tariffs  in  use  by  said  railroad  company,  to  be  transported  over  the 
line  of  this  road  to  Chicago  station,  and  theie  delivei^ed  in  like 
good  order  to  the  consignee  or  owner,  at  said  station,  or  to  suck 
company  or  carriers  (if  same  are  to  be  forwarded  beyond  said 
station)  whose  line  may  be  considered  a  part  of  the  route,  to  the 
place  of  destination  of  said  ^oods  or  packages ;  it  being  distinctly 
understood  and  agreed  that  the  responsibility  of  this  company  as  a 
common  carrier  shall  cease  at  the  station  where  delivered  or  ten- 
dered to  such  person  or  carrier ;  but  it  guarantees  that  the  rate  of 
freight  for  the  transportation  of  said  packages  shall  not  exceed 
rates  as  specified  below,  and  charges  advanced  by  this  company, 
upon  the  following  conditions  [read  the  conditions!.  The  owner 
or  consignee  to  pay  freight  or  charges  as  per  specified  rates  upon 
the  goods  as  they  amve.  Freight  carried  by  the  company  must 
be  removed  from  the  station  during  business  hours  on  the  day  of 
its  arrival,  or  it  will  be  stored  at  the  owner's  risk  and  expense ; 
and  in  the  event  of  its  destruction  or  damage  from  any  cause  while 
in  the  depots  of  the  company,  either  in  transit  or  at  the  tenuiuitl 
point,  it  is  agreed  that  tue  company  shall  not  be  liable  except  as 
warehousemen.  It  is  agreed,  and  is  a  part  of  the  consideration  of 
this  agreement,  that  the  company  will  not  be  responsible  for  the 
leakage  of  liquors  or  liquids  of  any  kind ;  breakage  of  glass  or 
queen's-ware ;  the  injury  or  breakage  of  castings,  carriages,  furni- 
ture, s;lass  show-cases,  hollow-ware,  lookiug-^asses,  machinery, 
musical  instruments  of  any  kind,  packages  of  eggs,  or  pictui*e 
frames ;  loss  of  weight  of  coffee,  or  grain  in  bags  or  rice  in  tierces ; 
or  any  decay  of  perishable  articles ;  nor  for  damages  arising  from 
effects  of  heat  or  cold ;  nor  for  loss  of  nuts  in  bags,  lemons  or 
oranges  in  boxes,  unless  covei*ed  with  canvass ;  nor  for  loss  or  dam- 
age of  hay,  hemp,  cotton,  or  any  article  the  bulk  of  which  renders 
it  necessary  to  transport  in  open  cars,  unless  it  'can  be  shown  that 
such  loss  or  damage  occurred  through  negligence  or  default  of  the 
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fendant  introdnced  parol  evidence  by  which  it  vras  shoKii  tbat 
when  the  bill  of  lading  was  issned,  the  name  of  the  consignee  wu 
intentionally  omitted,  becanee  Zohn  had  not  then  determined  to 
whom  lie  wonld  ship  the  lumber.  He  did  not  intend  to  return  to 
Van  Wert,  and  he  directed  the  station  agent  to  ship  to  Stokes  & 
Son,  of  Chicago,  unless  he  received  other  instmctions  from  him  by 
telegraph.  No  snch  inBtmctions  were  received,  and,  on  the  next 
day,  being  the  same  day  the  plaintiff  advanced  the  monevon  the 
bill  of  lading,  the  agent  of  the  railroad  shipped  ^e  lumber  coi\- 
Eigned  to  Stokes  &  Son,  to  whom  the  same  was  delivered,  uid  it 
was  immediately  shipped  to  Canada.  The  pUintiff  forwarded  tlie 
bill  of  lading  and  draft  to  Chicago,  and  demanded  the  lumber  of 
the  0.  B.  &  Q.  R.  R.  Co.,  the  railroad  connecting  with  defendant, 
and  delivery  was  refused  because  a  delivery  had  already  been  made- 
to  Stokes  &  Son.  WcHb  Bros,  knew  of  the  arrangement  betvrccii 
the  station  agent  and  Zohn,  that  the  lumber  was  to  be  consigned  to 
Stokee  &  Son  nuless  Zohn  should  name  anoUier  consignee;  bttt 
this  arrangement  was  wholly  unknown  to  the  plaintiff  until  it  vtt 
too  late  to  prevent  the  delivery  of  the  lumber  to  Stokes  &  Son. 

The  plaintiff  objected  to  the  parol  evidence  npon  the  gronnd 
that  it  conti-adicted  the  written  contract  as  evidenced  by  the  bill  of 
lading.  The  objection  was  overruled,  and  the  evidence  received, 
and  uie  court  instracted  the  jury  as  follows :  "  (4)  Ton  are  in- 
Btrncted  that  the  bill  of  lading,  as  shown  u}.)on  its  face,  does  not 
name  a  consignee,  and  does  not  express  a  fall  agreement  between 
the  parties ;  and  you  are  instructed  that  if  Zohn  and  Wells  Bros, 
consented  at  the  time  that  the  way-bills  should  be  m^de  to  Stoker 
&  Son,  unless  the  agent  should  be  advised  to  the  contrai'v,  then  it 
was  proper  for  the  said  agent  to  ship  said  lumber  to  Stokes  &  Son, 
and  yonr  verdict  should  be  for  the  defendant.  But  if  there  was 
no  such  agreement  then  the  bill  of  lading  is  a  contract  between 
the  parties  thereto,  whereby  said  defend-ant  agreed  to  transfer  eaid 
lumber  to  Chicago  to  Wells  Bros.,  or  their  assignee.  The  bnrdenof 
proof  is  npon  the  defendant  to  establish  said  agi-cement.  (5)If  jon 
find  that  Wells  Bros,  and  Zohn  went  to  the  bank  of  plaintiffj  in 
order  to  get  money  so  that  Wells  Bros.'  cl.iim  could  be  satisfied,  and  • 
yon-  further  find  that  Wells  Bros,  assigned  their  interest  to  said 
Henry  Zohn,  that  then  Zohn  drew  a  draft  on  Chicago  npon  said 
Wallace,  which  said  draft  was  caslied  by  the  plaintiff,  and  Zohn 
then  assigned  and  delivered  the  bill  of  hiding  to  the  plaintiff,  then 
you  are  instructed  that  it  was  the  duty  of  the  plaintiffs  in  ordertu 
protect  their  rights,  to  have  notified  the  defendant  that  tliey  were 
the  owners  of  said  bill  of  lading;  and  if  you  find  that  defendant 
shipped  said  lumber  to  Stokes  &  Son,  and  said  con&ignment  viS 
with  the  consent  of  Zohn,  and  he  was  satisfied  with  snch  as^go- 
ment,  and  yon  further  find  that  the  defendant  did  not  know  that 
said  bill  of  lading  had  been  assigned  to  plaintiff,  and  had  no  knowl- 
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warded  to  the  coaeigcee  first  named,  or  to  Eome  oiie  for  hie  OBe 
[citing  Blanchard  v.  Page,  8  Gray,  285 ;  Mitchel  v.  Ede,  11  Adol. 
&  E.  888  ;  and  other  c&seej.  Bat  after  the  carrier  or  Lie  agent 
has  given  one  bill  of  lading  or  receipt  for  the  goode,  he  canDot  gire 
another  luilesB  the  first  and  all  daplicatefi  of  the  same  have  been 
retnmed  to  him." 

The  reasoQ  of  this  role  is  ohvions.     Aa  assignment  of  i  bill  oi 
lading  operates  as  a  transfer  of  the  title  to  the  propertv  therein 
described.     As  is  said  in  Meyeretein  v.  Barber,  L.  R  2  C.  P.  iS '. 
"  While  the  goods  are  afloat  it  is  common  knowledge,  and  I  woal<f 
not  think  of  citing  anthorities  to  prove  it,  that  the  bUl  of  lading 
represents  them ;  and  this  indorsement  and  deliverr  of  tbe  bill  of 
lading,  while  the  ship  is  at  eea,  operates  exactly  tlie  same  as  the 
delivery  of  the  goods  themselves  to  the  aseignee  after  the  ship's 
arrival  wonld  do."     Now,  it  is  perfectly  manifest  that  if  a  carrier 
may  issue  a  second  bill  of  lading  without  reqnirlng  the  return  ol 
the  first,  no  reliance  can  be  placed  npou  any  snch  an  instrnmeiit 
by  those  dealing  with  the  consignor  with  reference  to  the  ptopetty. 
And  the  same  consequences  wonld  ensne  if  he  shonld  he  permitted, 
wicliont  the  surrender  of  a  bill  of  lading,  to  ship  the  property  to 
any  one  other  than  that  named  in  the  Jnstroment.     In  view  of  ibe 
weli-kiiiiwii  fact  that  the  live-stock,  grain  and  other 
VAnruo     '«  products  of  this  country  are  paid  for  npou  advancs- 
dS.*"    sSSt  mente  made  upon  bills  of  lading  just  as  was  done  in 
""^  "■  this  case,  the  interests  of  commerce  seem  to  require 
tliat  the  rule  that  no  alteration  shall  be  made  in  contracts  of  this 
character  without  the  production  of  the  original  shonld  be  strictly 
enforced.     The  defendant  appears  to  have  had  due  r^ard  to  this 
rule  when  preparing  its  blank  bills  of  lading.     The  last  provision 
therein  contained,  to  wit,  "This  bill  of  lading  to  be  surrendered 
before  property  is  delivered,"  was  printed  across  the  face  of  the  • 
instrument.     It  is  claimed  by  counsel  tliat  this  part  of  the  contract 
was  no  part  of  the  mutual  obligation,  but  that  it  was  a  provision 
for  the  protection  of  tlie  defendant  which  it  miglit  well  wMve. 
It  is  true,  it  could,  as  it  did  in  this  case,  deliver  the  property  with- 
out the  surrender  of  the  bill  of  lading.     But  it  did  so  at  ite  peril. 
This  bill  of  lading  was  issued  with  a  full  knowledge  that  it  was 
intended    to    procure   an  advancement  of   money  upon   it",  but 
whether  the  agent  had  such  knowledge  or  not,  third  persons  deal- 
ing  with   "Wells  &   Co.   were  justified   in   believing  that -their 
assignee  would  receive  the  property  upon  the  Burrender  of  the 
instrument. 

It  is  claimed,  however,  and  the  court  below  seems  to  have  been 
of  the  opinion,  tliat  because  a  bill  of  lading  is  not  negotiable  the 
defendant  had  the  right  to  ship  the  property  to  Stokes  &  Co,  bv 
the  direction  of  Zohn,  and  is  not  hable  to  the  plaintiff,  becante 
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it  had  no  notice  that  the  bill  of  lading  had  been  assi^ed  to  plain- 
tiff. It  is  trae  that  a  bill  of  lading  is  not  negotiable,  bill  of  ladimo 
It  is,  however,  assignable,  and  the  assignor  may  main- 
tain an  action  thereon  in  his  own  name.  It  possesses 
attributes  not  common  to  the  ordinary  non-negotiable  instrnments 
enamerated  in  section  2084  of  the  Code.  The  instrnments  there 
enumerated  are  obligations  for  the  payment  of  money  or  promises 
to  discharge  obligations  or  debts  by  the  delivery  of  property. 
Such  obligations  mav  be  assigned,  but  they  are  '^  subject  to  any 
defence  or  counter-claim  which  the  maker  or  debtor  had  against 
any  assignor  thereof  before  notice  of  his  assignments." 

It  is  claimed  that  the  defendant,  under  this  statute,  may  avail 
itself  of  any  defence  it  could  have  interposed  against  Zohn,  becaase 
he  was  the  assignor  of  the  plaintiff.  A  bill  of  lading  js  a  different 
charaeter  of  instrument.  It  stands  for  and  represents  the  property. 
When  issued,  it  can  only  be  altered  or  changed,  as  we  have  seen, 
by  a  surrender  of  the  original,  and  the  contract  is  that  the  bill  of 
lading  must  be  surrendered  before  the  property  is  delivered. 

This  is  a  plain  contract,  which  persons  deieding  with  the  con- 
signor are  justified  in  believing  will  be  performed.    They  have 
alio  the  undoubted  right  to  rely  upon  the  rule  that  no  change  can 
be  made  in  the  contract  which  is  issued  and  sent  out  into  the  com- 
mercial world,  as  every  business  man  knows,  for  the  very  purpose 
of  using  it  as  the  means  by  which  to  procure  money  to  move  the 
produce  of  the  country  to  market.    Ii  bankers  cannot  rely  upon 
bills  of  lading  as  being  what  they  plainly  import,  and  in  order  to 
protect  themselves  against  private  oral  agreements  between  the 
carrier  and   the  shipper,  varying  and  contradicting  the  bill  of 
lading,  must  give  notice  to  the  carrier  of  rights  .acquired  in  the 
property  as  assignees,  it  would  very  seriously  embarrass  the  busi- 
ness interests  ot  the  country,  and  would  produce  a  state  of  affairs 
that  we  think  is  neither  warranted  by  sound  legal  principles  nor 
by  any  consideration  of  public  policy. 

We  think  that  the  parol  evidence  should  not  have  been  admit- 
ted, and  that  the  instructions  above  set  out  are  erroneous. 
Reversed. 

• 

An  indortee  for  Value  and  without  notice  of  a  Bill  of  Lading  not  bound 
by  terms  of  Extrinsic  Collateral  Agreements. — Where  a  charter-party  con- 
tai  ned  an  agreement  to  pay  dead  freight,  it  was  held  that  an  indorsee  of  the 
bil  L  of  lading  for  valae  and  without  notice  of  the  charter-party  agreement 
^cwild  not  be  bound  thereby.  "The  Querini  Stampbalia,'*  19.  Fed.  R.  128. 
^«e,  also,  Gronn  e.  Woodruff,  10  Fed.  R.  148. 

Nature  of  a  Bill  of  Lading. — A  bill  of  lading  is  not  in  any  sense  a  negoti- 
able instrument.  It  is  a  mere  contract  for  the  carriaffe  ana  delivery  of  the 
goods  billed,  and  hence,  in  the  absence  of  a  statute,  the  assignee  of  the  bill 
of  lading  cannot  bring  suit  on  it  in  his  own  name.  In  Baltimore,  etc.,  R. 
R.  Co.  e.  Wilkens,  44  Md.  11,  26,  it  was  held  that  a  bill  of  lading  was  not 
negotiable.    The  court  say :  '*  The  law,  in  fact,  regards  none  of  these  instru- 
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Appeal  from  Grayson  County. 

Bledsoe  <&  Head  for  appellants. 

A.  E.  Wilkinson  <&  S.  C.  Easter  for  appellees. 

Statement  — Appellants  brought  this  suit  a^nst  appellee  Sep- 
tember 26,  1874,  as  a  common  carrier,  for  the  value  of  certain 
foods  and  merchandise  shipped  over  appellee's  road  from  St. 
lOuis,  Mo.,  to  be  delivered  to  appellants  at  Honey  Grove,  Texas. 
The  shipment  was  made  and  the  bill  of  lading  signed  March  10, 
1874. 

Appellee  answered  that  the  goods  and  merchandise  were  carried 
by  it  to  the  end  of  its  own  railroad,  at  Denison,  Texas,  and  soon 
after  the  arrival  of  the  same,  and  before  they  could  be  delivered  to 
the  connecting  line,  they  were  destroyed  by  fire,  which  also  burned 
appellee's  depot,  cars  and  other  property ;  that  the  bill  of  lading 
was  signed  in  Missouri,  and  that  there  was  no  law  in  that  State 
prohibiting  common  carriers  from  limiting  their  liability  as  it  ex- 
isted at  common  law,  and  that  by  the  terms  of  said  bill  of  lading 
the  appellee  was  exempted  from  liability  for  loss  occurring  by 
fire. 

August  14, 1876,  the  case  was  tried  by  the  court  without  the 
intervention  of  a  juiy,  and  judgment  rendered  for  appellee,  from 
which  appellant  appealed. 

The  bill  of  lading  was  only  signed  by  the  agent  of  the  appellee 
at  St.  Louis.  The  goods  were  shipped  by  the  consignees,  Carney, 
Stover  &  Co.,  who  received  the  bill  of  lading,  but  had  no  authority 
to  make  a  special  contract  with  appellee  regarding  the  limitation 
of  its  liability  for  the  loss  of  the  goods,  nor  had  they  any  instruc- 
tions regarding  the  shipment  of  the  goods,  except  to  ship  them 
over  appellee's  line  of  railroad. 

It  was  admitted  that  there  was  no  statute  in  the  State  of  Mis- 
souri providing  that  common  carriers  shall  not  limit  or  restrain 
their  liability  as  it  exists  at  common  law,  or  that  no  special  agree^ 
ment  limiting  or  restricting  such  liability,  shall  be  valid,  nor  is  there 
any  statute  in  said  State  like  that  in  Texas  upon  the  subject,  and 
that  the  law  of  Missouri  on  the  subiect  of  common  carriers  and 
their  power  to  restrain,  or  limit  their  liability,  is  the  same  as  at 
common  law. 

The  opinion  in  the  case  applies  also  to  the  case  of  William  Un- 
derwood V.  M.,  K.  &  T.  R.  K.  Co. 

Willie,  C.  J. — As  a  general  rule  the  consignor,  as  the  agent  to 
AUTHORITY  OF  whom  thc  owner  entrusts  his  goods  to  be  delivered  to 
8TIPULATB  FOR  thc  carricr,  must  be  regarded  as  having  authority  to 

TBRinOFTRABS-        ,»         y     .  J  .1  a  ^        ^      .  a.    aP  TJ     J 

PORTATioK.        stipulate  for  the  terms  of  transportation.    Kea.  on 
Car.,  sec.  52. 
Having  the  power  to  make  the  delivery  he  is  to  be  presumed  to 
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in  view  at  the  time  the  law  of  the  place  of  the  contract,  that  mast 
prevail ;  if  the  law  of  the  destination  of  the  goods,  in  reference  to 
the  carriage  of  which  the  agreement  is  made,  then  the  law  must 
govern.  W  hen  there  are  no  circumstances  attending  the  transac- 
tion except  the  mere  execution,  delivery  and  acceptance  of  the  bill 
of  lading,  the  safest  rule  bv  which  to  arrive  at  the  intention  of  the 
parties  is  that  which  upholds  the  contract  rather  than  that  which 
defeats  it.  Parties  to  a  contract  are  presumed  to  intend  that  it 
shall  be  enforced.  It  is  not  to  be  presumed  that  they  deliberately 
executed  an  agreement  knowing  it  was  invalid.  The  carrier  in 
this  case  must  nave  intended  to  secure  to  itself  some  real  protec- 
tion from  the  responsibility  in  the  oases  excepted  in  the  bill  of 
lading,  and  the  appellant  that  he  should  have  this  protection.  By 
the  laws  of  Missouri  it  was  afforded ;  by  the  laws  of  Texas  it  was 
not.  To  give  validity  to  the  contract,  and  thus  carry  out  the  in- 
tention of  the  parties,  we  must  apply  to  the  laws  of  the  former 
State,  and  it  is  our  opinion  that  by  these  laws  its  validity  must  be 
determined. 

This  principle  is  applied  frequently  to  cases  where  a  contract  is 
made  in  one  State  lor  the  payment  of  money  in  another. 
Although  the  contract  is  to  be  wholly  performed  in  another  State, 
where  the  rate  of  interest  agreed  upon  is  usurious,  yet,  if  by  the 
lex  loci  contractus  it  is  lawful,  the  interest  may  be  recovered. 
Wharton's  Conflict  of  Laws,  sec.  504,  and  authorities  cited  in  note ; 
Id.  sec  429 ;  Whart.  on  Ev.,  sec.  1250 ;  2  Kent,  460 ;  2  Pars,  on 
Con.  95 ;  and  the  authorities  cited  by  these  writers. 

This  rule  also  obtains  when  there  is  a  conflict  of  laws  as  to  the 
capacity  of  the  parties  to  the  contract.  Wharton  on  Con.  of  LawB, 
sec.  101,  104,  112,  115.  Our  views  upon  the  subject  are  fully 
sustained  by  a  large  majority  of  the  decisions  made  in  England 
and  America.  McDaniel  v.  Chicago  R.  B.  Co.,  24  Iowa,  412 ; 
Talbot  V.  Merchants'  Dispatch  Co.,  41  Ohio,  247 ;  Penn.  Co.  v. 
Fairchild,  69  111.  260 ;  Hale  v.  Nav.  Co.,  15  Conn.  539 ;  First 
Nat.  Bank  v.  Shaw,  61  N.  Y.  283 ;  Canter  v.  Bennett,  39  Texas, 
303 ;  Penn.  R.  R.  Co.  v.  Shand,  3  Moody's  P.  C.  290 ;  Robinson 
V.  Merchants'  Dispatch  Co.,  45  Iowa,  470. 

In  Brown  v.  Camden  R.  R.  Co.  (83  Pa.  St.  816),  the  law  of  the 
State  of  performance  (New  Jersey)  was  held  to  ffovem,  becanee 
there  the  railroad  company  was  chartered  and  nad  its  office, 
and  the  whole  performance  of  the  contract  was  to  take  place  in  that 
State,  as  the  Delaware  river  was  no  more  a  portion  of  Penn- 
sylvania than  it  was  of  New  Jersey. 

The  rule  we  have  announced  renders  it  important  that  the  place 
where  the  loss  occurred  was  not  in  the  State  where  the  contract 
was  made.    Dike  v.  Erie  Road,  45  N.  Y.  113. 

It  is  not  to  be  presumed  that  the  pai*ties  intended  to  divide  up 
their  contract  so  as  to  have  it  governed  by  dijSerent  laws  accord- 
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ingly  as  a  loss  might  occnr  in  one  or  in  another  State,  unless  cir* 
cnmstances  were  showing  such  an  intention. 

It  is  objected  that  a  special  contract  limiting  the  appellee's  lia- 
bility was  not  evidenced  by  the  mere  receipt  of  a  bill  of  lading 
signed  by  an  agent  of  the  railroad  company  ;  but  it  is 
said  that  to  have  that  character  an  agreement  should  £^^^tom- 
have  been  signed  on  the  part  of  the  owner  of  the  ScST"^*'**"* 
goods.  The  generally  recognized  rule  is  to  the  con- 
trary. In  America  it  is  generally  held  that  a  mere  notice  displayed 
in  the  office  of  the  companv,  or  printed  on  the  bill  of  lading,  will 
not  bind  the  owner,  though  brought  to  his  knowledge ;  but  his 
assent  is  conclasively  presumed  to  the  condition  inserted  in  the 
body  of  the  bill  of  lading  when  he  has  had  an  opportunity  to 
know  its  contents,  and  the  carrier  has  resorted  to  no  improper 
means  of  deception,  and  it  has  been  received  at  the  time  of  ship- 
ping the  gooas.  Hadley  v.  North.  Trans.  Co.,  115  Mass.  304 ; 
Grace  v.  Adams,  100  Mass.  505  ;  Maghe^  v.  C.  &  A.  B.  B.  Co., 
45  N.  Y.  514,  518 ;  Hutch,  on  Car.,  sees.  230, 240,  246 ;  Lawson 
on  Con.  of  Car.,  sec.  102,  and  cases  cited. 

The  fact,  too,  that  the  conditions  are  printed  in  small  type,  is  of 
not  such  importance  as  to  render  them  void  for  that  reason  alone. 
It  would  have  this  effect  only  where,  from  fraud  or  undue  advan- 
tage on  the  part  of  the  carrier,  or  other  circumstances,  the  shipper 
was  prevented  from  acquainting  himself  with  the  conditions.  Blos- 
som V.  Dodd,  48  N.  T.  264 ;  Camden  B.  B.  Co.  v.  Baldauf ,  16 
Penn.  St.  67 ;  Perry  v.  Thompson,  98  Mass.  249. 

This  action  was  brought  a^inst  the  railroad  company  for  the 
value  of  the  goods  upon  an  allegation  that  they  were  not  delivered 
at  their  destination,  but  were  converted  to  the  use  of  the  company. 
The  answer  was  that  the  goods  were  destroyed  by  fire,  without  any 
iieglieence  on  the  part  of  the  appellee.  The  proof  was  that  they 
▼ere  Dumed  at  night,  in  the  company's  possession,  and  in  its  cars 
tnd  at  its  depot,  heiore  the  transit  was  completed.  The  low  jnr^  mx 
question  is,  the  railroad  company  being  liable  if  the  mS^S^humZ 
goods  were  destroved  by  fire  tlirough  its  negligence,  was  it  neces- 
sary for  the  appellants  to  make  on  their  part  any  proof  upon  this 
snoject,  or  did  it  devolve  upon  the  company  to  show  that  the  fire 
did  not  occur  through  its  neeligence  or  want  of  proper  care  ?  This 
question,  as  to  the  burden  of  proof  where  a  carrier  is  sought  to  be 
made  liable  for  the  non-delivery  of  goods  under  a  special  contract 
like  the  present,  has  elicited  a  contrariety  of  opinion  from  the 
conrts  of  the  Anierican  Union.  Law  writers  have  also  been  some- 
what divided  in  announcing  the  principle  to  be  derived  from  those 
decisions.  It  has  never  been  passed  upon  by  this  court,  and  we 
feel  authorized  to  adopt  that  view  which  seems  to  be  best  sup- 
ported by  principle,  regardless  of  the  preponderance  of  authority 
npon  the  subject. 
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It  is  E&id  that  the  mle  reqniriDg  plaintiff,  after  the  carrier  bat 
shown  that  the  goode  were  destroyed  by  fii'e,  or  other  accepted 
canee,  to  prove  that  it  occurred  throagh  the  negligeDoe  of  theor- 
rier,  rests  upon  the  priaciple  that  he  who  avers  iK^Iigence  iniut 
prove  it 

Under  an  ordinary  bill  of  lading,  with  no  special  exceptions,  \i 
the  goods  were  lost  by  the  act  of  God,  such  as  a  peril  of  tbe  ua, 
Lon  n  u»  or  ^^  bnrden  is  npon  tbe  carrier  to  show  that  his  nc^li- 
S£^-^i!^n  genoe  did  not  contribute  to  bring  about  the  accideut 
orFuwr.  Story  on  Bailments,  sec.  529;  Shaw  v.  Gudner,  13 
Gray,  488 ;  Homphreys  v.  Beed,  6  Wh.  435.  Yet  the  plaintiff 
asserts  negligence  no  more  in  the  one  case  than  in  the  other.  A 
carrier  by  water  is  as  mncli  bound  to  protect  his  cargo  from  lire, 
though  that  be  witliin  the  exceptionB  of  liis  contract,  as  he  iB  to 
constrnct  and  manage  his  veEsel  and  stow  his  cargo  so  as  to  avoid, 
as  far  as  possible,  the  dangers  of  the  seas.  We  cannot  see,  tlien, 
why  he  shonld  not  account  for  the  manner  of  the  lo6B  and  tbe 
causes  which  bronght  it  about,  as  mnch  in  the  one  case  as  is  the 
Dther. 

In  a  suit  of  this  character  it  is  sufficient  for  the  plaintiff  to  aver 
and  prove  that  the  goods  were  delivered  to  the  carrier,  and  tliat 
tiiey  have  not  been  received  at  the  point  of  destination.  This  is 
said  to  make  a,  prima  facie  case  of  negligence,  which  tlie  carrier 
most  rebut  or  tlie  plaintiff  will  recover.  He  may  rebut  it  only  in 
one  way,  and  that  is  by  showing  that  tbe  goods  were  lost  by  one  of 
the  exceptions  known  to  the  common  law,  or  one  of  the  special 
exceptions  reserved  in  his  contract  with  the  shipper.  If  by  either 
a  common  law  exception  or  one  specially  reserved,  he  is  exooerated, 
he  must  show  that  the  loss  happened  without  negligence  on  his 
part. 

Take  for  instance  the  exception  of  loss  by  fire.  The  contract 
recites  merely  that  if  the  loss  occurs  by  fire  the  carrier  should  not 
be  liable,  but  tlie  law  incorporates  the  further  words  "  witboat 
Lom  OF  •«™  negligence  on  the  part  of  the  carrier."  What  the  law 
r^r  <a'm-  inserts  is  as  mnch  a  part  of  the  contract  as  what  is  ex- 
uoBNci.  pressly  written  in  it.     When,  therefore,  the  plaintiS 

makes  oat  ^prima  facie  case  of  negligence  by  proving  that  tiie 
goods  were  not  delivered,  is  this  case  rebutted  by  proof  that  they 
were  not  delivered  by  reason  of  a  fact  which  may  have  existed, 
and  the  carrier  still  have  been  negligent?  If  so,  be  can  stop  vitb 
the  presumption  of  negligence  arising  from  non-delivery  still  re6^ 
ing  upon  him,  and  call  npon  his  adversary  to  further  strengthen 
his  (jyrn  prima  facie  case,  or  it  shall  lose  this  character  altogether. 
This  would  be  against  all  the  rules  of  evidence. 

There  is  another  important  mle  which  fnrniBhes  additional  ret 
sons  why  the  burden  of  proof  to  show  diligence  should  be  opon 
the  earner,  which  is  that  the  burden  of  proof  is  on  him  who  best 
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knows  the  facts.    Baker  v.  Brivan,  9  Kich.  S.  0.  201 ;  Berry  v. 
Cooper,  28  Ga.  543 ;  1  Green,  on  Ev.  sec.  79. 

£Lere  the  fire  occurred  at  night  whilst  the  goods  were  in  transit, 
and  in  the  care  of  the  appellee's  employees.  Who  was  most 
likely  to  know  the  facts  which  broneht  about  the  fire,  or  prevented 
the  goods  from  being  saved  from  the  flames — ^the  plaintiff,  who 
was  absent,  or  the  employees  of  the  company,  who  were  present? 
These  latter  alone  could  tell  whether  improper  storage,  defective 
machinery,  or  negligent  use  of  lights,  or  other  similar  causes  set  the 
goods  on  fire.  Whilst  they  would  have  been  competent  witnesses 
for  the  plaintiffs,  they  were  not  under  their  control,  but  under  com- 
mand of  the  defendant,  and  it  is  the  party  presumed  to  know 
where  their  employees  are  to  be  found. 

If  the  rule  is  that  the  company  must  furnish  evidence  of  the 
circumstances  atl;ending  the  fire,  so  as  to  clear  itself  of  the  charge 
of  negligence,  it  can  and  will  be  produced  whenever  their  testi- 
mony is  favorable.  If  it  is  to  the  contrary  witnesses  may  not  be 
forthcoming.  It  is  a  salutary  rule  which  presumes  the  existence 
of  a  fact  against  a  party  who  has  the  means  of  disproving  it  in  his 
power  and  fails  to  make  use  of  them,  and  for  this  reason  it  is 
safest  to  presume  that  a  carrier  is  negligent  who  refuses  to  show 
to  the  conti*ary,  when  if  such  is  the  fact  he  has  but  to  call  his  own 
agents  to  the  witness  stand.  His  employees  are  with  the  goods 
during  the  whole  time  they  are  under  his  charge,  by  day  and  by 
night.  They  are  with  them  at  all  places,  whether  at  depots  or 
when  the  train  is  at  its  greatest  speed,  or  the  ship  is  in  mid-ocean. 
The  owner  is  presumptively  absent.  It  would  be  a  harsh  require- 
ment to  compel  the  distant  owner  to  have  detailed  to  the  jury 
what  occurred  on  a  ship  at  or  about  the  time  of  the  accident,  at 
midnight,  a  thousand  miles  from  shore,  where  none  were  present 
except  the  crew  of  the  ship,  and  they  were  interested  against  him 
and  not  subject  to  his  control,  and  to  relieve  the  owner  of  the  ship 
from  making  any  proof  whatever  upon  the  subject. 

These  views  lead  us  to  the  conclusion  that  it  was  incumbent 
upon  the  appellant  to  prove  what  the  contract  under  ..pxR« 
the  law  provided  should  exempt  him  from  liability,  burdbm 
and  what  he  had  pleaded  in  his  answer,  viz.:  that  the 
fire  occurred  without  negligence  on  his  part.    Not 
having  done  so,  judgment  should  have  gone  for  the  appellants. 

We  are  aware  that  a  majority  of  English  and  American  deci- 
sions are  against  this  view,  and  text  writers  have  genei-ally  laid 
down  the  doctrine  in  acrordance  with  the  most  numerous  deci- 
sions. Mr.  Greenleaf,  however,  in  his  work  on  Evidence  (vol.  2, 
sec.  219)  states  the  law  to  be  that  ^^  even  if  the  acceptance  of  the 
goods  is  special,  the  burden  of  proof  is  still  on  the  carrier  to  show 
not  only  tne  cause  of  the  loss  was  within  the  terms  of  the  excep- 
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tion,  bnt  also  that  there  was  on  his  part  no  negligence  or  want  of 
due  care.'' 

This  view  is  also  supported  by  the  following  high  anthorities,  to 
the  able  opinions  delivered  in  which  cases  we  refer  as  containing 
argnments  which  we  need  not  repeat,  but  which,  in  our  opinion, 
are  unanswerable :  Berry  v.  Cooper,  28  6a.  643 ;  Davidson  v.  Gra- 
ham, 2  Ohio  St.  131 ;  Graham  v.  Davis,  4  Ohio  St.  362 ;  Erie  R. 
E.  Co.  V.  Lockwood,  28  Ohio  St.  144 ;  Gaines  v.  N.  T.  Co.,  lb. 
418 ;  Union  Ex.  Co.  v.  Graham,  26  Ohio  St.  696 ;  Swindler  v. 
Hilliard,  2  Rich.  S.  C.  216;  Baker  v.  Brinson,  9  lb.  201 ;  Cam- 
*  eron  v.  Rich.  4  Strobh.  168 ;  S.  Ex.  Co.  v.  Needby,  36  Ga.  635 ; 
Steele  v.  Townsend,  37  Ala.  247 ;  S.  i&  A.  R.  R.  Co.  v.  Henlein, 
52  Ala.  606 ;  Grey  v.  Mobile  Trade  Co.,  66  Ala.  387 ;  Mobile  R. 
R.  Co.  V.  Jerboe,  41  Ala.  644 ;  Adams  Ex.  Co.  v.  Stellaners,  61 
111.  184 ;  Drew  v.  Red  Line  Transit  Co.,  3  Mo.  App. 

In  those  States  where  the  contrary  doctrine  is  held,  the  merest 
scintilla  of  evidence  tending  to  show  negligence  is  seized  upon  tx) 
throw  the  burden  of  proof  upon  the  carrier.  Specific  acts  of  neg- 
ligence can  scarcely  ever  be  shown  by  the  owner  of  the  mods ;  it 
must,  therefore,  be  presumed  from  injuries  which  ordinarily  result 
only  from  negligence.    Bliss  Code  PL,  sec.  211. 

A  fire  would  not  ordinarily  destroy  goods  upon  a  train,  as  this 
Fact  at  ^^^'  without  somc  negligence  on  the  part  of  the  carrier. 

GOODS  WKBSDB-  Thc  prcsumptious  all  beins:  ac^ainst  the  appellee  upon 
IMPORTS  wou-  the  question  of  negligence,  and  the  proof  of  care,  if  it 
^'"^"  existed,  being  wholly  within  its  power,  we  think,  in  the 

absence  of  evidence  on  its  part  to  show  proper  care  and  diligence,  it 
must  be  held  that  the  goods  were  not  delivered,  but  consumed 
.  through  the  negligence  of  the  appellee,  and  the  judgment  must  ac> 
cordingly  be  reversed  and  the  cause  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 

Limitation  of  Carriers  Liability— Receipt  of  Bill  of  Lading.— See  PitU-^ 
burff,  etc.,  R.  R.  Co.  «.  Barrett,  3  Am.  &  Ena.  R.  R.  Cas.  256 ;  Mobile,  etc,  * 
R.  R.  Co.  e.  Jurey,  16  lb.  132 ;  Piedmont  Mi^.  Co.  v,  Columbia,  etc.,  R.  R. 
Co.,  16  lb.  194;  Hart  v,  Penna.  Co.,  1  lb.  615. 

Destruction  of  Qoods  by  Fire  in  Hands  of  Carrier — Burden  of  Proofi — 
Whitworth  v.  Erie  R.  R.  Co.,  6  Am.&£Dg.  R.  R.  Cas.  349;  Little  Rock,  etc., 
R.  R.  Co.  e.  Talbot,  etc.,  R.  R.  Co.,  18  lb.  598;  Little  Rock,  etc.,  R.  R  Co. 
e.  Corcoran,  18  lb.  602. 
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Pennstlyania  Co. 

V. 
POOE. 

(Advance  Oa$e^  Indiana,    Notmber  10,  1885.) 

In  an  action  to  recover  against  a  carrier  for  failure  to  deliver  goods,  brought 
in  the  name  of  the  consignor,  the  complaint  is  bad  unless  it  avers  facts  show- 
ing that  the  consignor  is  the  real  pi^y  in  interest.  In  the  absence  of  such 
averments  it  is  presumed  that  the  consignee  is  the  real  party  in  interest. 

Appeal  from  Morgan  Circuit  Conrt. 

S.  O.  Pickens  for  appellant. 

Harrison  ds  McCora  and  Grubbs  cfe  Parka  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  alleges  that  appellant 
was, on  the  fourth  day  of  September,  1882,  a  common  carrier;  that 
on  that  day  he  delivered  to  its  agent  at  Martinsville  24,000  pounds 
of  green  com  to  be  transported  to  Indianapolis ;  that  the  appellant 
undertook  to  deliver  the  corn  tb  one  Ferry  as  the  consignee  at 
Indianapolis  on  that  day,  and  that  Ferry  was  the  consignee. 
Negligence  in  failing  to  deliver  the  corn  is  alleged  and  damages  are 
shown.    To  this  complaint  the  appellant  unsuccessfully  demurred. 

It  is  afiSrmed  by  tne  appellant^s  counsel  that  the  complaint  is 
bad  for  the  reason  that  it  affirmatively  shows  that  the  cause  of 
action  is  in  Perry,  the  consienee,  and  not  in  Poor,  the  consignor. 
This  position  is  well  assumed.  The  general  rule  imquestionably  is  ' 
that  tne  right  of  action  is  in  the  consignee.  It  is  so  laid  down  in 
the  text-books,  and  it  has  been  so  declared  by  tLis  court.  Browne, 
Carr.  §  696  ;  Hutch.  Carr,  §  727 ;  Madison,  etc.,  v.  Whitesel,  11 
Ind.  55  ;  Pennsylvania  Co.  v.  Holderman,  69  Ind.  18.  There  are 
exceptions  to  this  general  rule,  but  facts  showing  that  the  case 
forms  an  exception  must  be  pleaded.  The  law  presumes  that  the 
consignee  is  tne  real  party  m  interest,  and  unless  there  are  facts 
pleaded  showing  the  contrary  this  presumption  will  prevail. 

We  can  find  nothing  in  the  complaint  before  us  wnich  takes  the 
case  out  of  the  general  rule.  If  the  property  was  owned  by  the 
appellant,  that  fact  should  have  been  averred.  In  the  absence  of 
this  averment,  the  presumption  of  which  we  have  spoken  rules  the 
case.  Where  a  complaint  is  challenged  by  demurrer,  and  an  excep- 
tion is  reserved,  we  cannot  look  into  the  evidence  to  ascertam 
whether  injury  did  or  did  not  result.  The  sufficiency  of  the  com- 
plaint is  to  be  determined  from  the  facts  stated  in  it,  and  not  from 
what  may  or  may  not  appear  in  the  evidence.    Tlie  court  cannot 


ezunine  evidence  to  determine  a  qnestion  presented  by  demniTer; 
for  the  demarrer  presents  the  question  tally,  and  the  qaeetion 
presented  must  be  decided  according;  to  the  record.  Friddle  v. 
Crane,  68  Ind.  583  ;  Johnson  v.  Breedlove,  72  Ind.  368 ;  Abell 
V.  Riddle,  75  Ind.  345;  Over  v.  Shannon,  Id.  352;  Conyere 
V.  Mericles,  Id.  443;  Sims  v.  City  of  Frankfort,  79  Id.  446; 
Wilson  V.  Town  of  Monticello,  85  lad.  10,  see  pages  20,  21 ;  War 
V.  Axtell,  96  Ind.  311,  see  page  315. 
Judgment  i-evened. 

Parties  to  Action  againit  Carrier  for  Braach  of  Contract  to  Carry  Good*. 
— Bee  Watcnnui  «.  ChiciRp,  etc.,K.  R.  Co.,  18  lb.  456;  S.&  N.  Ala.R.K. 
Co.  V.  Wood,  18  lb.  634;  Denver,  etc,  R.  R.  Co.  p.  Frame,  18  lb.  6S7. 


{Adtanei  Gut,  Kantat.     Hofimber  7,  1885.) 

"  HooMbold  goods"  defined  to  mean  "  ererything  of  a  pennanent  nttnn 
(that  is,  articlea  of  household  which  are  not  coQBumed  in  their  en^ojmenl) 
tbab  are  used  or  purchssed  or  otherwise  scquired,  bf  a  person  for  his  hoose, 
but  not  goods  in  the  way  of  his  trade."  The  phrase  does  not  include  pota- 
toes, bacon,  vinegar,  etc 

A  final  written  contract  supersedes  all  prior  contrscts  relating  to  the 
same  subjecL 

J,  P.  Unher  and  Charles  Monroe  for  plaintifi  in  error. 
Cumminffs  <fe  Hannera  for  defendant  in  error. 

HoKTOH,  C.  J. — Tlieee  facts  appear  to  be  nndispnted :  On  April 
7, 1880,  David  V.  Findley  chartei-ed  a  box  car  from  the  LouiBviUe, 
New  Albany  &  Chicago  S.  R.  Co.  in  which  to  ship  two  horses 
and  his  houeehold  ^ods  from  Bloomineton,  Indiana,  to  Minneap- 
F4CT..  olis,  in  this  State.  He  loaded  the  ear  at  Bloomington  with 

two  horses,  some  honsehold  goods,  and  the  potatoes,  bacon,  vin^;ar, 
and. salt  in  controvei'sy.  He  paid  the  charges  to  Green  Castle, 
Indiana,  araonnting  to  if 23.50,  and  took  a  receipt,  which  set  forth 
that  the  car  contained  household  goods  and  etoc^.  On  April  %, 
1880,  he  signed  a  contract  with  the  Indianapolis  &  St.  Lonis  E.  E. 
Co.  at  Green  Castle,  Indiana,  for  the  shipment  of  "  one  car  H.  B. 
goods  and  stock"  from  Green  Oaetle  to  East  St.  Looie,  Illinois. 
On  April  9, 1880,  he  signed  a  contract  with  the  Waba^  St.  Lonia 
&  Pacific  R.  R.  Co.  to  forward  over  their  road  one  car  with  the 
.  following  freight,  to  wit :  "  H.  H.  Gds.  and  stock  from  the  St. 
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Louis  Union  Depot  to  Kansas  City,  at  the  rate  of  $40  per  car ;" 
on  April  11,  1880,  he  entered  into  a  written  agreement  with  the 
Kansas  Pacific  K.  R.  Co.  (Union  Pacific  R.  R.  Co.)  to  transport 
over  the  road  of  the  company  "one  car-load  of  H.  H.  goods  and 
two  horses  from  the  State  Line  station  to  Minneapolis  station,  at 
the  rate  of  $35  per  car-load,  the  same  being  a  special  rate,  lower 
than  the  regolar  rates"  mentioned  in  the  tariff  annexed  to  the 
contract.  He  arrived  with  car  at  Minneapolis  on  April  12, 1880, 
after  dark.  He  removed  the  horses  and  household  tfoods  on  April 
13th.  He  paid  the  agent  of  the  Union  Pacific  R.  K.  Co.  at  Min- 
neapolis $100  for  freight,  being  $65  back  charges  on  the  car,  and 
$35  for  transportation  over  the  Union  Pacific  Railroad  from  Kansas 
City,  or  the  State  line,  to  Minneapolis,  and  bein^  all  that  was  then 
demanded.  Soon  after  the  agent  liad  collected  tne  $100  freight  he 
looked  into  the  car  transported  by  the  company,  and  discovered 

f)otatoes,  bacon,  vinegar,  and  salt,  which  he  claimed  were  not 
lousehold  goods,  and  therefore  immediately  demanded  of  Findley 
$11.88  additional,  as  freight  npon  the  potatoes,  bacon,  etc.  Findley 
refused  to  pay  this  extra  or  additional  freight.  Smith  refused  to 
deliver  the  goods,  and  thereupon  Findley  replevied  the  same. 

The  rate  on  household  goods  from  Kansas  City  to  Minneapolis 
on  the  Union  Pacific  Railroad  was  17  cents  per  100,  and  on  the 
other  goods,  for  which  the  additional  freight  was  demanded,  the 
rate  was  45  cents  per  100.  It  is  claimed  by  the  railway  company 
that  potatoes,  bacon,  vinegar,  and  salt  are  not  household  goods,  and 
that  there  was  no  right  on  the  part  of  Findley  to  put  them  into 
the  car  as  such,  and  that,  having  put  them  into  the  car,  without 
the  knowledge  of  the  railway  company,  he  should  pay  full  tariff 
rates  on  the  same.  In  support  of  this  claim,  it  is  stated  by  counsel 
that  to  '^  facilitate  the  settlement  of  the  country  the  company  has 
a  rate  for  the  transportation  of  household  goods  and  farming 
utensils  at  about  one  third  of  its  regular  rate ;  that  the  motive  for 

S giving  this  reduced  rate  is  to  enable  persons  of  limited  means  to 
ocate  themselves  in  the  unsettled  part  of  the  State  at  a  moderate 
expense,  with  their  household  effects ;  and  that  a  very  low  rate 
was  made  by  the  railway  company  over  its  road  to  influence  and 
promote  such  settlement." 

The  questions- are — FirsU  whether  the  potatoes,  bacon,  vinegar, 
and  salt  are  to  be  considered  household  goods  ;  and,  second^  if  not, 
whether  the  contract  executed  between  Findley  and  the  Union 
Pacific  R.  R.  Co.  for  the  cariying  of  his  household  goods  and  two 
horses  in  the  car  of  the  Indianapolis  &  St.  Louis  R.  R.  Co.  over 
its  road  from  Kansas  City  or  the  State  line  to  Minneapolis  covered 
the  potatoes,  bacon,  etc. 

Bouvier  defines  household  ^oods  to  mean  "everything  of  a 
permanent  nature  (that  is,  articles  of  household  which  are  not  con- 
sumed in  their  enjoyment)  that  are  used  or  purchased,  or  otherwise 
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acquired,  by  a  person  for  his  bottse,  but  not  goods  in  the  waj  of 
bis  trade.  Plate  will  pass  by  this  term,  but  not  articles  of  con- 
•'HountHOLD  sumption  found  in  a  house ;  as  malt,  hops,  or  victuals." 
bI^'^SSS;  Volume  1,  p.  768.  1  Abb.  Law  Diet  575,  gives  a  like 
^ouskhold"^  definition.  "Worcester  calls  the  furniture  of  a  house, 
*'*^**^"  and  utensils  convenient  for  family,  ^'household  stuflE.'* 

The  evidence  tended  to  show,  and  the  jury  found  as  a  fact,  that  a 
part  of  the  bacon,  salt,  and  vinegar  transported  in  the  car  Findley 
sold,  or  endeavored  to  sell,  after  his  arrival  in  Minneapolis.  Under 
all  the  facts  of  the  case,  we  think  that  the  term  '^  householdgoods" 
does  not  include  the  potatoes,  bacon,  etc.,  replevied,  yfe  also 
think  that  these  articles  were  not  covered  by  the  written  contract 
between  Findley  and  the  Union  Pacific  R.  R.  Co.  The  latter 
company  received  the  car  containing  the  household  goods,  horses^ 
potatoes,  bacon,  etc.,  from  a  connecting  line,  and  were  not  bound 
to  examine  the  contents  of  the  car  before  transporting  it  to  ascer- 
tain if  it  contained  other  property  than  that  described  in  the  con- 
tract. It  had  the  right  to  rely  upon  the  contract  with  Findley  as 
to  what  the  car  contained.  The  i-ailway  company,  within  reason- 
able bounds,  has  the  right  to  make  a  rate  for  the  transportation  of 
horses,  household  goods,  and  furniture,  and  also  to  make  a  different 
rate  for  potatoes,  Imcon,  etc.  If  other  pronerty  of  Findley  was 
carried  in  the  car  from  the  State  line  to  Minneapolis  than  the 
household  ^oods  and  horses  mentioned  in  the  contract,  and  for  the  ' 
carnage  oi  which  the  rate  of  the  railway  company  was  higher 
than  its  rate  for  household  goods  and  horses,  then  clearly  the  com- 
pany was  entitled  to  be  paid  by  Findley  its  rate  for  carrying  such 
other  property.  The  company  also  had  a  lien  for  its  charges  for 
transportation  upon  such  property,  and  was  entitled  to  retain  the 
same  until  the  cnar^es  were  paid. 

The  findings  of  the  jury  to  qnestion  2,  and  to  a  part  of  question 
3,  submitted,  are  not  supported  by  the  evidence,  and  these  special 
findings  being  important,  the  verdict  and  findings  ought  to  have 
been  set  aside  ana  a  new  trial  granted.  "  Where  a  jury  render  a 
general  verdict  and  make  special  findings  by  answering  special 
questions  submitted  to  them,  and  some  of  the  special  findings  are 
not  true,  and  some  of  the  answers  given  to  the  special  questions 
are  so  evasive  and  unsatisfactory  as  to  lead  to  the  belief  that  the 
party  against  whom  the  jury  rendered  their  verdict  did  not  have  a 
fair  and  impartial  trial,  the  verdict  and  findings  should  be  set  aside 
and  a  new  trial  granted.''  Railway  Co.  v.  Fray,  31  Kan.  739  ;  s.  c., 
3  Pac.  Ret).  550.  The  written  contract  of  April  11,  1880,  be- 
tween Finaley  and  the  Kansas  Pacific  R.  R.  Co.  (now  the  Union 

pwoEcofTRACT  ^^^^^^  ^'  ^'  ^^O?  "^^  ^^®  ^^'^  ^°^  ^"^7  coutract  be- 
BUPKRSBDBD  BY  twccu  tho  partics  for  the  transportation  of  the  house- 

?i^c^^^  hold  goods  and  horses  described  therein.  Therefore  the 

testimony  of  all  verbal  or  written  contracts  prior  to 

that  one  ought  not  only  to  have  been  withdrawn  from  the  jury  by 
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the  ooart,  but,  to  have  prevented  misapprehension,  it  would  have 
been  better  if  the  conrt,  having  admitted  such  evidence,  had  in- 
Btmcted  the  jury,  as  prayed  for  by  the  railway  company,  that  the 
various  contracts  made  bv  Findley  with  other  railroad  companies 
were  not  binding  upon  the  Union  Pacific  K.  E.  Co.,  as  there  was 
no  evidence  showing,  or  tending  to  show,  that  the  agents  of  the 
Union  Pacific  R.  R.  Co.  at  the  State  line,  or  elsewhere,  knew  the 
contents  of  the  car,  other  than  as  described  in  the  written  contract. 
The  direction  in  the  trial  court  that  if  Findley,  with  the  knowledge 
or  consent  of  the  Union  Pacific  R  JR.  Co.,  put  into  the  car  other 
articles  than  his  horses  and  household  goods,  he  would  be  entitled 
to  the  contents  of  the  car,  without  paying  additional  freight,  was 
misleading.  Even  if  Findley  ever  had  a  contract  for  the  through 
carriage  of  his  freight  from  ibloomington,  Indiana,  to  Minneapolis, 
Kansas,  he  waived  all  of  the  terms  and  conditions  thereof  by  sub- 
sequently making  special  written  contracts  with  each  of  the  sepa- 
rate railway  companies,  or  distinct  carriera  between  Bloomington 
and  Minneapolis. 

The  judgment  of  the  district  conrt  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

All  the  justices  concurring. 


Obeat  Webtbxs  Bt.  Co. 

V. 

Bagge  &  Co. 

{Law  BeportSy  15  Q.  B.  Dw.  625.) 

The  defendants  hired  a  troUv,  and  agreed  with  the  owner  to  pay  for  the  car- 
riage both  ways.  The  defendants  delivered  the  trolly  to  the  plaintiffs,  to  be 
returned  to  the  owner,  under  a  consignment  note  which  stated  that  the  de- 
fendants requested  the  plaintiffs  to  receiye  and  forward  the  trolly  as  per  ad- 
dress and  particulars  on  the  note,  and  on  the  conditions  stated  therein.  The 
note  gave  the  name  of  the  owner  as  consignee,  and  in  a  column  headed  ^^who 
pays  carriage  *'  was  inserted ''  consignee.*'  The  plain ti£k  delivered  the  goods 
to  the  consignee,  who  declined  to  pay  the  freight,  on  the  around  that  the 
defendants  had  agreed  to  pay  it.  In  an  action  to  recover  the  freight  from 
the  defendants : 

Hddy  that  under  the  circumstances  the  defendants  could  not  be  treated 
merely  as  agents  of  the  consignee  to  make  the  contract  for  the  carriage  of 
the  trolly,  but  were  themselves  contracting  parties,  and  liable  to  pay  the 
freight. 

Special  case  stated  in  an  action  brought  in  the  County  Court 
of  Newbury,  to  recover  the  sum  of  £10  6s.  6d.  for  the  carriage  of 
a  boiler  trolly  from  Bristol  to  Maidstone. 
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The  conBignment  note  waa  directed  to  the  Great  Western  Kj. 
Co.,  and  requestiDg  tLem  to  receive  and  forward  as  per  »ddie» 
and  particalara  on  tiie  note  the  goods  mentioned,  on  the  conditions 
stated  on  the  other  Bide.  The  conEignment  note  gave  the  name  of 
Ellis  &  Co.  as  consignees,  and  under  the  heading  "  vho  pays  car- 
riage "  was  inserted  the  word  "  conBignee." 

MesEFB.  Fickford  &  Co.  signed  the  note  on  behalf  of  the  defend- 
ants. Evidence  was  given  tliat  the  margin  at  the  right  bind  side 
of  the  consignment  note,  beaded  "  who  pajs  carriage,"  was  placed 
there  for  the  purpose  of  instracting  company  from  whom  tliej 
were  to  collect  the  carriage. 

Messrs.  Ellis  &  Co,  refused  to  pay  the  carriage,  becatiEe  they 
had  agreed  with  the  defendants  that  tlie  latter  ebonld  pay  it, 

The  defendants  disputed  their  liability  on  the  ground  that  there 
was  no  privity  of  contract  between  them  and  the  Great  Westem 
Ey.  Co. 

A  letter  from  the  defendants,  of  which  the  following  ie  a  copy, 
was  put  in  evidence : 

"  6th  March,  1885. 
"To  the  Great  Western  Ry.  Co. 

"We  admit  that  a  contract  existed  between  Messrs.  Ellis  &  Co. 
and  ourselves  that  we  were  to  pay  carriage  of  boiler  trolly  bolt 
ways,  and  we  also  admit  that  the  same  waB  duly  carried,  but  we  do 
not  admit  onr  personal  liability  to  the  Great  WeEtem  By.  Co., 
considering  that  we  admit  the  consignment  note  of  Messre.  Fick- 
ford &  Co.,  Bristol,  copy  of  which  we  liave  this  day  compared  with 
Mr.  Parks  and  found  correct,  in  which  it  states  that  consignee  has 
carriage  to  pay." 

It  was  contended  on  behalf  of  the  plaintiSa  that,  notwith- 
standing the  fact  that  it  was  an  instrnction  to  them  to  collect  tlie 
carriage  from  tlie  consignee,  and  notwithstanding  the  fact  that 
they  bad  failed  to  collect  the  money  from  the  consignee,  the 
Benders  were  liable,  because  it  was  with  them  that  the  contract  was 
made  ;  also  that  there  was  no  privity  of  contract  between  the  com- 
pany and  the  consignee.  It  was  also  nrged  that  the  senderE  had 
admitted  their  liability  by  the  letter  set  out. 

The  learned  judge  of  the  county  conrt  held  that  there  waeno 
contract  between  the  plaiutjfie  and  defendants,  and  that  the 
consignoi-s  were  the  agents  for  the  consignee,  and  be  accordingly 
gave  judgment  for  the  defendants. 

McCuUagh  for  plaintiff. 

Spokes  for  defendants. 

Lord  Coleridge,  C.J. — la  this  case  it  seems  to  me  that  the 
whole  matter  turns  on  the  meaning  of  the  contract.  A  contract 
was  entered  into  between  Pickford  &  Co.  and  the  Great  Western 
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Ry.  Co.,  but  Pickford  &  Co.  were  acting  as  agents  for  the  de- 
fendants, and  as  such  they  brought  these  goods  to  the  Great 
Western  By.  Co.  and  requested  them  to  receive  them  and  forward 
them  as  per  address  and  particulars  on  the  consignment  note. 
The  Great  Western  Ry.  Co.  did  receive  them,  in  fact,  from 
Pickford  &  Co.,  but  this  is  the  same  thing  as  if  they  received  them 
from  the  defendants  themselves,  because  they  received  them  from 
their  authorized  agents.  It  is  true  that  on  the  consignment  note,  un- 
der one  of  the  columns,  "  Who  pays  carriage  ?"  is  '*  The  consignee." 
The  question  is  what  is  the  effect  of  this  contract?  The  con- 
signors say:  we  wish  to  forward  these  goods  to  the  consignee, 
who,  as  between  us  and  him,  has  agreed  to  pay ;  forward  them  for 
us,  and  if  you  do  that  work  for  us,  if  the  consignee  does  not  pay 
there  is  the  resulting  contract  that  we  will  pay ;  because  we  have 
handed  the  goods  to  you,  you  have  taken  them  for  us  and  have 
performed  the  work  which  ^ou  undertook  with  us  you  were  to 
perform.  That,  it  seems  to  me,  is  the  true  construe-  comiokors 
tion  of  the  contract,  and  if  that  be  so,  these  rules  of  Sf^w©  *Sih 

1  1  ',.  J#?j.11  !•      TRACT    AKD   LIA- 

law,  general  presumptions,  and  so  forth,  have  no  appa-  BUEPOBrBEioHT 
cation.  In  every  case  it  must  be  a  matter  of  construction  of  the 
particular  contract ;  and  the  contract,  it  appears  to  me,  was  wrongly 
construed  here  by  the  learned  county  court  judge.  I  do  not  stay  to 
observe  the  reasons  which  he  gave.  I  think  he  construed  the  con- 
ti*act  wrongly,  and  that  there  is  a  clear  contract  between  the  de- 
fendants and  the  plaintiflEs  to  pay  for  the  carriage  of  these  goods. 
It  is  singularly  ungracious  for  tlie  consignors  to  take  the  course  of 
disputing  their  liability,  because  they  admit  that  as  between  them- 
selves  and  the  consignee  they  were  liable  to  pay,  but  althongh  they 
admit  that,  they  say  to  the  Great  Western  Ry.  Co.,  "Sue  the 
man  with  whom  you  have  not  a  contract,  but  do  not  sue  the  man 
with  whom  you  have  a  contract."  I  do  not  think  the  cases  which 
were  cited  have  much  to  do  with  this  matter.  In  the  case  which 
was  insisted  on,  Dawes  v.  Peck  (1),  it  was  carefully  pointed  out 
that  tlie  liability  is  a  question  of  circumstances,  and  m  that  pai*- 
ticular  case  the  court  came  to  the  conclusion  that  the  contract  for 
carriage  was  made  with  the  consignee.  So  Lord  Mansfield,  in  Davis 
V.  James  (2\  points  out  that  the  true  construction  of  the  contract  in 
the  particalar  case  was,  that  the  consignor  should  pay.  No  doubt 
the  general  rule  may  be  otherwise  where  there  is  nothing  to  show 
that  the  contract  makes  the  consignor  liable.  It  may  be  the  gen- 
eral rule  is  so,  but  here  it  seems  to  me  that  the  contract  made 
the  consignors  liable,  and  they  ought  to  have  paid,  and  must  pay. 
The  judgment  of  the  county  court  judge  must  be  reversed. 

Mathew,  J. — I  am  of  the  same  opinion.  The  argument  of  Mr. 
Spokes  came  to  this,  that  the  railway  company  ought  to  have  in- 
ferred from  the  form  .of  this  consignment  note  that  the  consignors 
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were  the  agents  of  the  consignee;  that  that  was  the  true  con- 
Btmction  of  the  contract.  It  would  be  very  awkward  for  the 
defendants  if  that  were  so,  because,  in  point  of  fact,  nnquestion- 
ablj  the  consignors  were  not  the  agents  of  the  consignee,  and  if 
they  induced  the  railway  company  to  act  upon  any  such  impres- 
sion, they  would  be  liable,  as  we  hold  they  are,  but  in  a  differ- 
ent way,  for  the  fraud.  It  is  perfectly  clear  here  from  the  facts 
fiven  in  evidence  before  the  county  court  judge  that  he  would 
ave  been  justified  in  drawing  the  inference  of  a  contract  between 
the  senders  and  the  carrier.  Tnere  is  no  ground  whatever  for  saying 
that  the  railway  company  concluded  a  contract  with  anyone  else ; 
and  the  freight  therefore  must  be  paid  by  the  defendants. 
Judgment  for  the  plainti£b ;  leave  to  appeal  refused. 


MissouBi  Faoifio  B.  B.  Oo. 

V. 

CmoAGo  ASD  Altok  B.  B.  Co. 

(TJ.  S.  C.  Gt.,  R  D.  Mimwri.    Ifbvember  5, 1885.) 

Where  a  railroad  company  receives  loaded  cars  from  another  road  for  tnms- 
portation,  it  is  liable  as  a  common  carrier  in  case  they  are  destroyed  m  rofUe 
by  fire. 

If  destroyed  by  fire  after  delivery  to  the  consignee,  or  after  they  have  been 
tendered  to  him,  the  company  is  not  liable  if  not  in  fault.  In  the  latter 
case  its  duties  are  only  those  of  a  warehouseman. 

SembU^  that  no  implied  contract  to  return  cars  arises  where  they  are  re- 
ceived loaded  for  transportation  and  delivery  to  a  consignee. 

At  law. 

Suit  for  the  value  of  a  number  of  cars  delivered  in  good  order, 
loaded  with  grain,  by  plaintiff  to  defendant,  for  transportation  over 
the  latter's  road.  The  answer  states  as  a  defence  tiiat  the  cars 
were  destroyed  by  fire  without  the  defendant's  fault  after  they 
were  delivered  to  the  consignee. 

Bennett  Pike^  Thomas  J.  Partis  and  JST.  G.  Herbd  for  plaintifE. 

P.  H,  Kern  for  defendant. 

Tbeat,  J. — ^It  appears  that  the  course  of  through  traffic  among 
railroads  requires  each  to  receive  cars  owned  by  other  *than  the 
comcTCTiTO^^  transporting  road,  and  forward  the  same ;  and  accepting 
B^T^Bci^  the  general  principle  stated  in  Peoria  ife  P.  U.  B.B.  Co. 
^A«,SS.  "^"^  V.  Chicago,  B.  I.  &  P.  B.  B.  Co.,  109  Dl.  135 ;  s.  c,  18 
Am.  &  Eng.  B.  B.  Cas.  506,  that  each  road,  as  to  said  cars  by  it 
so  received  and  forwarded  to  the  next  road,  is  under  the  obligations 
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of  a  common  barrier,  the  case  before  the  court  shows  that  there 
were  10  cars  to  be  delivered  to  the  Advance  elevator,  and  received 
by  the  defendant  for  that  purpose.  Six  of  these  were  actually  de- 
livered, and  were  in  possession  of  said  elevator.  Four  of  said  ten, 
still  in  actual  possession  of  the  defendant,  had  been  tendered  to 
said  elevator,  and  remained  in  the  custody  of  the  defendant  from 
the  inability  of  the  elevator  to  receive  the  same  when  so  tendered. 
All  of  these  cars  were  destroyed  by  fire  without  any  fault  of  the 
defendant. 

As  to  the  six  cars  actually  delivered  and  so  destroyed  there  evi- 
dently  can  be  no  recovery.  The  duties  of  the  defendants  as  to  the 
other  four  of  said  cars  were  simply  those  of  a  warehouseman. 
"When  a  common  carrier  transports  merchandise  and  Sy'oMjoATroii 
delivers  the  same  to  the  consignee,  its  obligations  with 
respect  thereto  are  at  an  end.  If,  however,  the  same 
are  tendered  to  him,  and  through  no  fault  of  the  carrier  he  does 
not  or  will  not  receive  the  same,  the  carrier  can  cause  the  same  to 
be  stored  at  the  risk  of  the  consignee,  or  retain  possession  of  the 
samd  simply  as  a  warehouseman.  Were  this  not  so,  the  through 
traffic  from  one  paii;  to  the  other  of  this  vast  country  would  com- 
pel not  only  the  breaking  up  but  stoppage  of  trains,  if  at  the  in- 
termediate points  of  delivery  the  consignee  failed  or  refused  to 
receive  consignments. 

In  this  case,  if  we  treat  the  transportation  of  cars  as  if  merchan- 
dise to  be  received  and  delivered  to  the  consignee,  it  appears  that 
these  cars,  with  their  contents,  were  delivered  loaded  with  grain 
to  the  elevator.  If  both  the  cars  and  their  contents  are  to  be 
covered  by  the  same  rule,  then  the  delivery  of  the  cars  dctt 
with  their  contents  tei*minated  the  obligations  of  the  de- 
fendant. The  court  is  not  prepared  to  say  that  where 
a  railroad  car  in  the  course  of  through  transportation  is  received 
to  be  delivered  to  another  railroad,  and  has  been  so  delivered,  that 
it  is  bound  to  cause  the  same  to  be  returned,  either  to  the  owner 
of  the  car  or  to  the  rnlroad  from  which  the  same  was  originally 
received ;  nor  that  it  is  under  all  circumstances  entitled  to  recover 
in  its  own  name  from  what  may  subsequently  happen  with  respect 
thereto. 

In  this  case,  as  already  stated,  there  can  be  no  recovery  as  to  the 
10  cai-s  shipped  to  the  Advance  elevator.  Two  other  cars  were  de- 
livered to  the  defendant  to  be  sent  by  it  eastward,  which  were  de- 
stroyed bv  the  fire  alluded  to ;  the  value  of  said  cars  being  $602.85, 
$100  of  the  wrecked  material  having  been  received  by  the  plain- 
tiff. As  to  said  two  cars  the  obligations  of  a  common  carrier  ex- 
isted, consequently  the  defendant  is  liable  for  the  sum  of  $502.35, 
for  which  judgment  is  ordered. 

Connecting  Carriers — Liability  for  Cars. — A  railroad  company  is  liable  as 
common  carrier  for  cars  received  to  be  forwarded  from  another  carrier.    But 
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tifi  had  sent  by  mail,  incloBed  in  a  registered  letter,  at  Louisville, 
Alabama,  directed  to  H.  Lampley  at  Enfaula,  and  which  was  never 
received  by  H.  Lampley.  The  complaint  contained  only  a  single 
coant  in  trover  for  tne  conversion  of  the  money,  not  stating  any 
other  facts.  The  defendant  pleaded  not  guilty,  and  two  special 
pleas,  as  follows :  2.  ^^  Defendant  is  a  railroad  corporation,  and  was 
on  said  20th  January,  1881,  and  before  and  after,  operating  the 
railroad  from  Clayton  to  Eufaula  ;  and  under  and  by  the  direction 
of  the  United  States  Government,  or  the  post-office  department 
thereof,  it  was  defendant's  duty  to  carry  tne  mail  pouches  and 
sacks  containing  the  mail  matter,  passing  between  Clayton  and 
Eufaula  and  intermediate  offices;  and  on  said  20th  January,  1881, 
defendant  carried  the  mail  sacks  and  pouches  from  Clayton  to 
Eufaula,  which  were  delivered  to  it  for  carriage ;  and  defendant 
did  not  open,  abstract,  or  take  from  them  any  money  of  the  plain- 
tiff or  any  other  person ;  and  defendant  further  avers  that  it  has 
never  had  the  plamtifi's  money  alleged  to  have  been  converted, 
and  has  it  not  now."  3.  ^'  Defendant  says,  that  it  did  not  convert 
to  its  own  use  the  money  alleged  in  the  complaint  to  have  been 
converted  by  it,  nor  deliver  it  to  any  other  person  ;  that  when  it 
received  the  mail  pouches  and  sacks  on  said  20th  January,  1881, 
for  transportation  from  Clayton  to  Eufaula,  it  did  not  know  their 
contents,  said  pouches  and  sacks  being  closed,  strapped  and  locked 
by  the  post-omce  authorities  of  the  United  States ;  that  it  delivered 
them,  on  the  same  day  it  received  them  at  Clayton,  to  the  post- 
office  in  Eufaula,  in  the  same  condition  apparently  as  when  re- 
ceived ;  that  if  any  of  said  pouches  or  sacks,  on  passing  out  of  the 
hands  of  this  defendant,  did  not  have  the  same  contents  that  they 
had  on  coming  into  its  hands,  then  said  pouches  or  sacks  were 
unlawfully  purloined  from,  and  without  the  knowledge  or  consent 
of  this  defendant ;  and  defendant  said  that  it  was  in  the  custody  or 
charge  of  said  pouches  and  sacks,  at  the  instance  of,  and  under  the 
direction  and  pay  of  the  United  States  Government,  and  has  never 
had  said  $255  in  its  possession,  nor  any  part  thereof,  except  it 
mi^ht  have  been  in  said  pouches  or  sacks.''  The  judgment-entry 
recites,  that  issue  was  joined  on  the  plea  of  not  guilty  '^  and  the 
other  pleas  shown  by  the  record ;"  and  under  the  rulings  of  the 
court,  the  plaintiff  had  a  judgment  on  verdict  for  $303.72. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff,  who 
was  the  postmaster  at  Louisville  at  the  time  the  letter  was  mailed 
and  lost,  testified  in  his  own  behalf  that,  on  the  19th  January, 
1881,  he  inclosed  $255  in  a  registered  letter  addressed  to  H.  Lamp- 
ley  at  Eufaula,  which,  according  to  the  rules  and  practice  of  the 
post-office  department,  was  inclosed  in  an  envelope  addressed  to  the 
postmaster  at  Eufaula,  with  a  blank  receipt  for  the  same,  which 
was  required  to  be  signed  by  the  next  postmaster  on  the  route,  at 
Clayton,  who  in  turn  forwarded  the  registered  letter,  with  another 
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-  blank  receipt,  to  the  postmaster  at  Eufania,  who  returned  it  with 
tlie  indoraement  that  the  registered  letter  was  "  Dot  received."   H. 
WilliamB,  the  postiaaster  at  Clayton,  who  was  examined  as  vit- 
nese  for  the  plaiutiS,  testified  that  tlie.  registered  letter  came  into 
his  hands,  with  the  rest  of  the  mail  matter  in  the  poaches,  and  was 
inclosed  by  liim  in  the  next  mail  for  Eufania;  and  he  fnrtber  tes- 
tified as  follows:    "Theponch  containing  this  money  packet  wat 
strapped  and  locked  by  me,  and  delivered  to  one  Dan.  CarDthers, 
wlio  was  in  the  employ  of  the  defendant ;  and  I  saw  him  carrj  tbe 
ponch  tu  the  defendant's  depot  in  Clayton,  where  be  was  met  br 
another  employee  of  the  defendant,  who  attends  at  defendant's  said 
depot,  and  tliey   passed  around   the  building  to  the  train  of  can 
standing  on   the  other-  Eide.     Camthers  did  not  open   tlie  poacli 
while  in  my  sight.     At  tliat  time,  the  Clayton  mail  ponches  were 
delivered  to  me  from  the  depot  by  some  person  in  the  employ  of  the 
defendant,  and  by  me  to  some  person  in  the  defendant's  employ- 
ment.   The  post-oflice  department  fnniishes  one  postal  key  only  to 
an  office,  and  with  it  all  pouches  are  unlocked.     The  pouch  this 
package  was  placed  in  was  locked  by  me  before  it  was  sent  out  of 
office,  and  left  my  hands  in  good  order.     The  postal  keys  are  not 
complicated  ;  a  good  mechanic  could  easily  make  a  key  that  wonid 
unlock  one.     At  the  date  of  this  transaction,  Ilenry  Camthere  was 
an  employee  of  the  defendant,  and  was  running  as  a  train  band 
between   Clayton  and  Eufania.     He  is  now  in  the  penitentiary, 
serving  out  a  sentonce  for  stealing  an  iron  safe  from  tlte  defendant 
ont  of  its  cars.     In  Jannary,  1881.  there  were  no  route  agenfa,  or 
other  officials,  running  between  Eiifaula  and  Clayton.     Thede- 
fendant  carried  tlie  mails.     On  one'  occasion  I  sent  a  registered 
letter  from  Clayton  to  Enfaula,  and  the  i-eturn  mail  brought  it 
back  to  me.     I  suppose  it  became  fastened  in  the  ]>ottom  of  the 
pouch,  and  did  not  fall  when  the  mail  was  poured  out."    Wee. 
Jones,  a  porter  in  the. employment  of  the  Southern  Express  Co. 
at  Enfaula,  was  also  examined  as  a  witness  for  the  plaintiff,  and 
thus  testified  :  "  I  carry  the  maiUponches  from  the  post-offiee  in 
Eufaula  to  the  Clayton  trains,  and  from  such  trains  to  the  post- 
offieo ;  and  I  was  so  carrying  such  pouches  on  the  20th  Jannary, 
1881.     I  met  the  Clayton  train  on  the  morning  of  that  day  on  its 
arrival  from  Clayton,  and  received  the  maii-pouches  from  Henry 
Caruthers,  who  usually  delivered  them  to  me  from  the  cars.     On 
that  day  the  ponches  came  into  my  hands  in  apparent  good  order, 
and  were  delivered  by  me  to  the  post-otfice  in  Eufaula  jn  the  same 
condition  in  which  I  received  them.     I  went  direct  from  the  depot 
to  the  post-office,  and  carried  the  mail  through  a  bnsinees  street  in 
the  day-time."     E.  L.  Brown,  a  clerk  in  the  post-office  at  Enfaula. 
who  had  charge  of  the  registered  letters  and  mouey-orders,  testified, 
as  a  witness  for  the  plaintiff,  to  the  rules  and  r^nlations  for  the 
transmission  of  registered  letters,  as  plaintifi  bad  stated  them  in  his 
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testimony;  and  he  farther  testified  thus:  "The  postmaster  af 
Eofaula  has  absolute  control  of  his  office,  and  can  at  pleasure 
handle  any  mail  matter,  or  do  anything  with  the  mails  or  money  in 
the  office;  and  no  clerk  or  employee  in  his  office  can  prevent 
him  from  handling  the  mails.  W.  H.  Locke  was  the  postmaster 
at  Eufanla  in  1881,  and  lived  on  his  plantation  near  the  city,  and 
was  not  always  present  in  the  postoffice.  C.  A.  Locke,  his  son, 
was  at  that  time  the  clerk  who,  I  think,  generally  attended  to  re- 
ceiving and  opening  the  Clayton  mail."  The  plaintiff  also  read  in 
evidence  the  deposition  of  C.  A.  Locke,  in  which  he  testified :  "  I 
was  employed  in  the  post-office  at  Euf  aula  in  January,  1881,  and  had 
charge  of  the  money  orders  and  registered  letters.  No  registered 
letter  came  to  said  office  from  Jas.  A.  Lampley,  for  any  person,  on 
or  about  January  19th,  1881,  that  I  knew  of.  "Wes.  Jones  was,  I 
think,  the  Clayton  mail-carrier  in  January,  1881.  On  the  dav  the 
registered  letter  from  Louisville,  billed  to  the  post-office  at  Euf  aula, 
was  due,  I  opened  the  mail-bag,  with  the  assistance  of  my  brother, 
Willie  Locke.  On  that  day,  the  Clayton  mail-pouch  was  received 
locked,  and  all  right." 

This  was  all  the  evidence  offered  by  the  plaintiff.  The  defend- 
ant then  introduced  F.  L.  Stewart  as  a  witness,  who  was  the  con- 
ductor on  the  train  between  Clayton  and  Euf  aula  in  January,  1881, 
and  who  thus  testified  :  "  My  train  transported  the  mail-pouches 
between  Clayton  and  Eufaula.  The  pouches  were  brought  from 
the  post-office  in  each  of  those  towns  to  my  train,  and  were  thrown 
into  the  baggage-car;  and  I  placed  them,  or  had  them  placed, 
generally,  upon  the  baggage.  I  did  not  stay  all  the  while  with 
the  mails,  but  usually  remained  in  the  car  when  not  engaged  in 
my  duties  as  conductor,  and  frequently  set  in  the  passenger-car 
talking  with  friends.  Henry  Caruthers  was  an  employee  on  my 
train,  and  looked  after  the  baggage ;  and  he  had  free  access  to  the 
baggage-car,  where  the  mail-pouches  were  carried.  On  the  20th 
January,  1881,  the  mail-poucn  was  not  tampered  with,  so  far  as  I 
know.  There  were  no  route  agents  on  my  train  at  that  time,  nor 
other  postal  officials,  nor  any  postal  car,  and  none  were  running 
between  Eufaula  and  Clayton.  I  was  never  sworn  as  a  postal  offi- 
cial. After  the  loss  of  this  letter  the  United  States  authorities 
requested  me  to  be  sworn  as  a  postal  official,  but  I  refused,  and 
never  was  sworn.  No  person  on  my  train  had  a  key  to  the  postal 
lock  on  the  mail  pouch,  so  far  as  I  know.  The  pouch  remained  in 
the  baggage-car,  irom  Clayton  to  Eufaula.  No  person  had  aright 
to  handle  it.  I  did  not  take  any  package,  or  other  thing,  out  of 
the  mail  pouch  on  said  20th  January,  1881,  and  never  had  any  of 
the  plaintiff's  money  in  my  hands,  nor  paid  any  money  of  his  over 
to  tne  defendant."  "W.  t".  Shellman,  the  superintendent  of  the 
defendant's  road  from  Eufaula  to  Clayton,  was  examined  as  a  wit- 
ness for  the  defendant,  and  tlius  testified:   "The  defendant  was 
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in  the  performance  of  tlieir  official  dnties.  Notwithstanding  the 
vigorous  dissenting  opinion  of  Lord  Holt,  since  the  deciEion  in 
Lane  v.  Cotton,  1  Ld.  Kay,  646,  it  has  been  generally  held,  that 
neither  the  postmaster-general  nor  an  assistant  or  local  postiuaster 
Public  *oMr  '8  responsible  for  the  negligence  or  wilfnl  wrongs  of 
™™'or  ™  the  persons  employed  in  assisting  him  in  the  discliarge 
miBOBiiiiiins.  Qf  ],ig  public  duties  and  fnnctions.  Tiie  rale  rests  on 
considerations  of  public  policy,  and  on  the  ground  that  snch  per- 
sons are  acting  in  the  capacity  of  public  agents,  and  not  as  the  pri- 
vate agents  of  the  officei-s.  It  is  conceded  that  a  public  oflScer  is 
liable  for  hia  own  misconduct  or  negligence,  and  for  the  miscon- 
duct or  negligence  of  his  subordinates,  where  be  is  invested  witli 
tlieir  selection  or  appointment,  and  from  carelessness  or  iinfaithful- 
ness  appoints  incompetent  or  untrustworthy  persons.  "Wi^ue  v. 
Hathaway,  6  Barb.  632.  As  founded  on  lllce  reasons  ana  con- 
eiderations,  the  exemption  has,  by  some  of  the  cases,  been  extended 
to  mail-contractors.  Copnell  v.  Voorliees,  13  Ohio,  523;  Hntchina 
V.  Brackett,  22  N.  H.  362 ;  Foster  v.  Metts,  55  Miss.  77. 

The  idea  of  agency  imports  a  delegation  of  power  by  one  author- 
ized to  confer  it.  The  relation  exists  between  the  appointee  and 
the  person  wlio  nominates  or  appoints,  either  directly  or  by  re- 
delegation,  or  ratification — a  person  to  whom  the  agent  is  re- 
sponsible foi-  the  manner  in  which  lie  executes  the  authority. 
The  lesponsibility  of  a  public  officer,  for  the  acts  and  defaults  of 
tliose  employed  by  or  under  him,  depends  npon  tlie  question, 
whether  such  persons  are  acting  in  the  public  service  as  agents  of 
the  Government,  by  direct  appointment,  or  by  authorized  eab- 
appointment,  or  whether  they  are  his  private  agents  and  servants, 
employed  by  virtue  of  his  individual  and  independent  authority, 
and  paid  by  and  responsible  to  him,— whom  he  can  employ,  re- 
tain, and  dismiss  at  will;  "in  other  words,  whether  the  situation 
of  an  inferior  is  a  public  office,  or  private  service."  1  Am,  Lead. 
Crb.  785.  If  the  subordinates  are  the  agents  and  servants  of  the 
officei's,  not  by  an  official  employment,  but  to  assist  him  as  an  in- 
dividual in  the  discharge  of  liis  official  service,  the  reason  ceases 
for  the  no n -application  of  the  doctrine  of  respondeat  superior,  and 
for  exemption  from  liability  for  their  misconduct  oi-  negligence. 

The  contractor,  being  the  person  who  contracts  with  and  is  paid 
by  the  Government,  and  who  gives  a  guaranty  for  the  faithful 
discharge  of  the  service,  is  the  public  agent,  if  such  contract  con- 
Etitntes  an  agency.  He  is  the  one  directly  responsible  to,  and 
ciuuEH  OF  ^ith  whom  the  Government  deals.  He  employs  his 
«S3>rB«  'o"  o^n  carriers,  who  are  paid  by  him,  and  who  are  not 
TBiciMfTBiCTOB  tnowu  to  tlic  Govemmeut,  other  than  as  his  employees. 
As  to  civil  responsibility,  the  contractor  stands  between  the  carrier 
and  the  Government;  aJthough, for  the  purpose  of  public  security, 
an  oath  may  be  required  of  the  can-ier,  and  penalties  imposed  for 
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violations  of  the  laws  of  the  postal  service.     In  a  sense,  the  carrii 
may  be  said  to  do  work  for  the  Government,  not  as  an  agent,  bt 
as  one  employed  by  the  contractor,  in  his  own  name,  for  his  ind 
vidnal  benefit,  and  on  his  personal  responsibility,  as  necessary  hel: 
to  do  the  service  which  he  has  contracted  to  do.     Laborers  em 
ployed  by  a  contractor  for  the  construction  of  naval  vessels,  or  fo 
the  erection  of  pnblic  buildings,  may,  in  the  same  sense,  be  said  t< 
do  work  for  the  Government,  but  they  are  not  public  laborers 
We  approve  and  adopt  the  le^al  propositions^  as  to  the  liability 
of  a  contractor,  maintained  and  asserted  in  Sawyers  v.  Corse,  1  ^ 
Grat.  230. 

The  mail-pouches  were  carried  on  the  baggage  in  the  baggage- 
car,  to  which  persons  employed  on  the  train  had  access,  and  neithei 
the  conductor  nor  anyone  else  had  been  sworn  as  a  mail-carrier. 
It  was  held  in  Bishop  v.  Williamson,  2  Fairf.  295,  that  the  post- 
master was  liable  for  the  acts  of  one  whom  he  permitted,  witnout 
having  been  sworn,  to  have  the  care  and*  custody  of  the  mail  in 
his  office.  Such  person  was  said  to  be  acting  as  the  agent  or 
servant  of  the  postmaster. 

The  regular  and  usual  business  of  the  defendant  was  a  carrier  of 
passengers  and  goods.  Its  railroad  was,  by  law,  an  established 
post-road;  and,  by  direction  of  the  post-office  department,  was 
carrying  the  mails  between  Eufaula  ana  Clayton.  The  agents  and 
servants  on  the  train  were  not  employed  for  the  special 
business  of  transporting  the  mails.  They  were  em-  wrvakts  wot 
ployed  in  the  general  business  of  ti'ansportation,  and,  ISto  TaJspoET- 
under  such  employment,  were  used  in  the  incidental  *  "^°* 
service  of  carrying  the  mail  matter.  Being  thus  generally  en- 
gaged, and  rendering  such  general  service,  as  the  private  agents 
and  servants  of  the  defendant,  the  incidental  service  in  carrying 
the  mails  does  not  impart  to  them  the  character  of  public  agents 
and  servants.  If  the  money  of  the  plaintiff,  inclosed  in  a  regis- 
tered letter,  was  lost  by  the  negligence  or  want  of  care  of  the 
agents  or  servants  of  the  defendant,  the  defendant  would  be  liable 
in  aproper  form  of  action. 

We  have  said  the  defendant  is  not  a  common  carrier  in  the 
transportation  of  mails,  and  does  not  incur  the  extraordinary  lia- 
bility imposed  by  the  common  law  on  carriers ;  that  the  liability 
of  the  defendant  is  that  of  a  bailee  for  hire.  A  bailee 
for  hire  is  not  responsible  for  the  wilful  wronffs  of  his  commSScarriicb 
agent,  unless  done  m  the  course  of  his  employment. 
If  the  money  of  the  plaintiff  was  stolen,  and  the  negli- 
gence of  the  defendant  did  not  cause  the  theft,  the  defendant  is 
not  liable.  The  law  "  raises  no  presumption  either  way  from  the 
niere  fact  of  theft.  It  neither  imputes  the  theft  to  the  neglect  of 
the  party,  nor,  on  the  other  hand,  exempts  him  from  responsibility 
from  that  fact  alone.    But  it  decides  upon  all  the  circumstances  of 
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tlie  case  and  theuce  arrires  at  the  conclasion,  tliat  there  has  been, 
or  there  bae  not  been,  a  due  degi-ee  of  care  used."  Story  on  Bail. 
§  39 ;  Foster  v.  Essex  Bank,  17  Masel  479 ;  Moorfe  v.  Mar.  &  Aid. 
of  Mobile,  1  Stew.  2S4.  The  burden  is  on  the  plaintiff  to  show 
that  the  theft  was  occasioned  b;  the  negligence  of  the  defendant. 
Whether  the  extent  of  the  liability  of  the  defendant  be  the  ex- 
ceptional liability  of  a  common  carrier,  or  the  analogons  liability 
of  a  bailee  for  hire,  it  must  be  enforced  on  proper  pleadings  and 
in  a  proper  form  of  action.  "  A  conversion,  in  the  sense  of  tlie 
law  of  trover,  consists  either  in  the  appropriation  of  the  thiitg  to 


At  the  trial  it  was  proren  that  the  defendant  kept  and  ran  a 
"  euppij  car,"  which  was  operated  nnder  and  in  accordaace  with 
instructions  as  follows : 

"  (1)  To  sell  nothing  for  naonej,  and  under  no  circnmEtaDces  to 
accept  any  money  for  goods  sold ;  (2)  to  sell  to  no  person  whoEc 
name  is  not  borne  on  the  pay-rolls  of  the  company  as  a  laborer  or 
servant ;  and  (3)  when  sales  are  made  to  give  the  laborer  a  ticket 
showing  the  amount  of  hie  purchase?,  itnd  put  the  same  amount  on 
the  pay-roll  as  a  payment  on  accuun:  of  wages  to  the  said  laborer." 
The  conrt  instmcted  the  jury  to  find  the  defendant  euilty,  wMcb 
they  did,  and  from  the  judgmeat  od  Bticb  verdict  the  defeadant 
appealed. 

Nugmi  <&  Mc  WUlie  for  the  appellant. 

J.  L.  Ho/rria  for  the  State. 

CooPEB,  J. — The  fact  that  the  appellant  ran  a  car  over  its  track 
supplied  with  provisions  and  clothmg  suitable  to  the  wants  of  its 
employees,  and  delivered  such  supplies  to  its  laborers  in  paymcni 
of  the  wages  due  tiiem,  selling  to  no  other  persons,  and  not  to 
the  laborers  except  in  payment  of  wages,  did  not  make  it  a  trader 
witliin  the  popular  meaning  of  that  word,  nor  its  car  a  trading 
car  taxable  nnder  §  585  of  the  Code  of  1880.  Laws  imposing  priv- 
ilege taxes  are  to  be  construed  in  favor  of  the  citizen,  and  no  occn> 
Eation  is  to  be  taxed  unless  clearly  within  the  provision  of  such 
iws.  En  parte  Taylor,  58  Miss.  478. 
Judgment  reversed. 
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{Advance  Gate,  Itnea.     Jheanher  21,  1&85.) 

Where  a  husband  presenta  a  nulroad  receipt  for  household  goods  in  th» 
name  of  his  wife  at  a  depot,  and  gives  directions  for  reshipping  them,  the 
railroad  com^aDV  has  a  right  to  presume  and  act  on  the  presumption  that 
the  husband  is  the  duly-suthorized  agent  of  the  wife  in  regard  to  the  sbip- 
ment  and  control  of  the  goods. 

Appeal  from  Muscatine  District  Court. 

Action  to  recover  the  value  of  certain  household  goods.  There 
was  a  trial  to  a  jury,  and  verdict  and  judgment  were  rendered  for 
the  plaintiff  for  $1,700.     The  defendant  appeala. 

J.  Carahadden  foi-  appellant. 

Brawnan,  Jayne  c6  Hoffman  for  appellee. 


t'nstified  iD  assnming  that  he  has  a  right  to  receive  it.  It  wonld 
le  a  Bad  commentary  on  the  marital  relation  if  the  haeband*8  an- 
tiiority  could  not  be  presumed  to  that  extent.  What  is  more,  if 
^e  should  rule  to  the  contrary,  and  the  ruling  should  be  observed 
in  transactions  of  that  character,  it  wonld  impose  an  intolei'able 
burden  upon  them.  If  a  wife  needs  to  protect  herself  against  the 
reception  by  her  husband  of  the  common  household  property  in 
tlie  hands  of  a  carrier,  she  can  easily  do  so.  She  can,  if  she  chooser, 
keep  the  sliij^ing  receipt  in  her  posseeeion.  If  she  allows  it  to  be 
where  her  liueband  can  take  it,  and  nse  it  in  getting  the  goods,  as 
hasbands  ordinarily  might  be  expected  to  do,  we  do  not  think  t^at 
she  could  properly  complain  if  the  goods  shoold  be  delivered  upon 
the  receipt.  Now,  while  the  case  before  us  is  not  one  of  delivery, 
the  qnestion  involved  is  precisely  the  same.  Fnrman  appeared 
and  presented  the  receipt  for  the  purpose  of  obtaining  a  Eliipmcnt 
of  the  goods  from  Atchison  to  Muscatine,  and  a  delivery  of  tliem 
there.  We  think  that  he  was  apparently  autliorized  to  control  the 
delivery  of  the  goods.  By  the  notice  he  was  apprised  of  what  bad 
been  done  with  them,  and  what  steps  it  wonld  he  necessary  to  take 
to  obtain  them. 

It  was  held  in  this  case,  in  62  Iowa,  that  the  character  of  the 
property,  the  marital  relation,  and  the  possession  of  the  receipt 
tended  to  show  the  husband's  authority  to  receive  the  goode;  and 
in  57  Iowa,43,  substantially  the  same  doctrine  isexpreseed.  Now, 
if  they  tended  to  show  actual  authority,  they  tended  to  show  ap- 
parent authority.  These  things  were  seen  by  the  company,  and  it 
saw  nothing  to  indicate  otherwise.  That  the  appearances  were  all 
of  one  kind  there  is  no  dispute.  We  are  clearly  of  the  opinion 
that,  upon  the  undisputed  facts  of  tliis  case,  as  they  are  shown  to 
us,  the  plaiutifi  ought  not  to  recover,  and  that  the  instrnotion  asked 
should  have  been  given  without  modification.    Beversed. 


Gulf,  Colokado  axd  Santa  Fii  R.  R.  Co. 


(Advoice  Cote.  Ttxat  Ot.  qf  Apptalt.     Oct^Mr  81,  188S.) 

Connecting  carrien  are  jointlj  and  severallv  liable  for  all  injuries  done 
duriog  any  part  of  the  transit  to  througb-billed  ^oods. 

A  clause  in  the  bill  of  lading  limiting  the  liability  of  each  carrier  to  dam- 
age  done  to  the  goods  while  in  transit  on  its  line,  is  invalid. 

Even  assuming  the  validity  of  such  a  clause,  the  defendant,  to  escape  lia- 
bility, must  prove  that  the  damage  to  the  goods  was  .not  done  white  they 
were  in  transit  on  his  line. 
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ing  steamer,  nulroad  or  line,  with  delivery  «t  place  at  ahiinate 
destination." 

Appellant  oontende  that  this  stipalation  ie  valid  ancl  extends  to 
each  of  the  connecting  lines,  and  tnat  in  the  absence  of  proof  that 
the  injury  to  the  safe  occurred  while  said  safe  was  in  the  possession 
of  the  appellant,  it  ie  not  liable  for  snch  injary,  and  that  there  is 
no  Buch  proof  in  this  case,  the  judgment  is  erroneona. 

It  is  said  by  Mr.  Lawson,  ia  his  work  on  carriers,  that  "when 
a  carrier  has  contracted  for  the  carrying  of  goods  over  another  line 
cii"^"  beyond  his  route,  a  stipulation  that  his  responsibility  is 
t™doii  Mu^  ^  terminate  at  the  end  of  hia  own  line  will  be  of  no 
SlS^Lri™""?  available  effect."  This  text  has  been  quoted  approv- 
to™isjcm"*'™  '"gly  by  the  Supreme  Court  of  this  State  in  the  case  of 
^SS"i?iSIi?"  Gr-  H.  &  H.  R.  K.  V.  Allison  (59  Tei.  193),  and  in  that 
case  il  is  farther  said  that  the  carrier  will  be  held  responsible  for 
the  negligence  not  only  of  himself  and  his  servants,  but  of  the  con* 
necting  lines,  they  being  considered  his  agents  for  carrying  out  the 


particmar  contract.  This  doctrine  is  well  supported  by  authority, 
and  is,  we  think,  the  just  and  trne  doctrine.  Bank  of  Ky.  v.  Adams 
Ex.  Co.,  93  IT.  S.  174 ;  Railroad  v.  Pontius,  19  Ohio  St.  221 ;  Con- 
diet  V.  Kailroad,  54  N.  T.  500. 

In  accordance,  therefore,  with  the  established  law,  as  we  unde> 
stand  it,  we  hold  that  the  stipulation  in  the  contract  which  we 
have  quoted  is  not  a  vaHd  one,  and  can  have  no  effect  to  lessen  or 
restrict  the  liability  of  either  of  the  connecting  lines.  It  did  not 
limit  the  liability  of  the  steamship  company,  and  if  not  valid  as  to 
that  company,  it  could  not  be  valid  as  to  its  connecting  lines.  In 
the  case  of  Railroad  v.  Park  (W.  &  W.  Cop.  Rep.,  sees.  332  et  seq.), 
a  contrary  view  to  the  one  announced  above  seems  to  have  been 
announced,  but  it  does  not  appear  that  the  precise  question  which 
we  have  been  considering  was  Drought  to  the  attention  of  the  court 
in  that  case. 

3.  But,  even  if  it  were  conceded  that  the  stipnlatioo  in  ques- 
tion were  a  valid  one,  we  thii\k  the  burden  of  proof  rested 
upon  appellant  to  show  that  the  injury  to  the  safe  did  not  occur 
No  PRoor  THiT  while  said  safe  was  in  its  charge.  In  all  cases  of  loee 
DO™  o"  nt  or  injury  to  goods  entrusted  to  a  common  carrier,  the 
n.iDAWfB  List  burden  of  proof  is  on  the  carrier  to  exempt  itself 
from  liability.  A  delivery  of  the  safe  to  the  steamship  company 
was,  in  law,  a  delivery  to  appellant  company  also.  In  law,  it  was 
in  possession  of  each  of  the  connecting  lines.  Proof  of  its  lose  or 
injnry  en  route  over  these  lines  established  ^jrtnmyacw  appellant's 
liability,  and  to  avoid  this  liability  the  burden  of  proof  rested 
upon  it  to  show  sucli  facts  as  would  exempt  it  Sontfaem  £x. 
Co.  V.  Hesa,  53  Ala.  25 ;  Steele  &  Burgess  v.  Townsend,  37  Ala. 
254 ;  Edwards  OQ  Bailments,  565,  570 ;  Story  on  Bulment^  see. 
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« 

*  In  this  case  there  was  not  even  an  attempt  made  on  th 
of  appellant  to  rebut  the  prima  fcLcie  case  of  liability  made  a 
it  by  appellee's  evidence.  No  effort  was  made  to  show  th 
safe  was  injured  before  it  received  the  same  or  after  it  del: 
the  same  to  the  T.  &  St.  L.  R  R.  Co.  ^ 

4.  Another  stipulation  in  the  contract  of  shipment  is  i 
lows:  "And  it  further  expressly  stipulates  that,  in  case  any 
shall  arise  from  any  damage  or  injury  to  the  articles 
mentioned  in  this  bill  of  lading  while  in  transitu  and  bill  oi 
before  delivery,  the  extent  of  such  dama^  or  injury  ^""" 
shall  be  adjusted  in  the  presence  of  an  o&cer  of  the  railroi 
fore  the  same  are  removed  from  the  station." 

"And  the  amount  of  such  claim,  when  so  ascertained,  sh 
preferred  at  the  office  of  th*e  chief  of  transportation  of  th( 
which  shall  have  delivered  the  goods,  within  ten  days  after 
delivery ;  and  in  case  such  claim,  whatever  it  may  be,  sha 
be  preferred  within  the  time  and  place  hereinbefore  desigi 
sncli  loss  or  damage  shall  be  deemed  as  waived." 

Appellant  insists  that  as  appellee  failed  to  comply  with  thii 
dition  in  the  contract  he  cannot  recover  damages.  In  our  opi 
the  condition  does  not  apply  to  the  facts  of  this  case.  Tnc 
dition  has  reference  to  a  case  where  the  goods  are  delivered  t 
consignee  or  owner.  In  this  case  there  was  no  delivery  o 
goods,  bat  the  safe  itself  is  still  in  the  possession  of  one  o 
connecting  lines  of  road.  The  owner  of  the  safe  refused  t 
ceive  it,  and  such  refusal  was  justified  by  the  fact  that  it  v; 
injured  during  its  transportation  as  to  be  entirely  valueless. 

5.  It  was  further  stipulated  in  the  contract  of  shipment  tha 

damage  to  be  recovered  in  case  of  loss,  etc.,  of  the  safe,  shou 

the  cost  value  of  the  same  at  the  place  and  time  of  its  mbasuri 

shipment.    It  was  proved  that  tne  cost  value  of  the  ^^^^'^ 

safe  at  the  manufacturers,  in  New  York  city,  was  $300.     It 

$3.50  to  pack  the  same  for  shipment,  and  $10  to  convey 

the  steamer  for  shipment.     When  ready  for  shipment  its  cost  ^ 

at  the  place  and  time  of  shipment  was  therefore  $313.50,  for  v 

amount  we  think  the  judgment  was  properly  rendered. 

«  *  w  *  at  at  « 

The  judgment  is  affirmed. 

Affirmed. 

Opinion  delivered  Oct.  31,  '85. 

Liability  of  Connecting  Linos  of  Carriers  for  Loss  or  Injury  to  Fn 
-See  Leo  v,  St.  Paul,  etc.,  R.  R.  Co.,  12  Am.  &  Eng.  R.  R.  Cas.  85; 
«.  Atchison,  etc.,  R.  R.  Co.,  16  lb.  229;  Deming  v,  Norfolk,  etc.,  R.  R. 
16  lb.  232;  Lotspeich  v.  Central  R.  R.  &  B.  Co.,  18  lb.  490;  Hot  Sp 
R.  R.  Co.  V.  Trippe,  18  lb.  562;  Pereira  v.  Central  Pac.  R.  R  Co.,  1 
505;  Hewitt  «.  Chicago,  etc.,  R.  R.  Co.,  18  lb.  568;  Peterson  v.  Chase,  1 
578;  St.  L.  Ins.  Co.  w.  St.  L.,  etc.,  R.  R.  Co.,  8  lb.  260;  St.  Louis,  etc., 
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Co.  «.  Luned,  6  lb.  480;  Harding  v.  lot  Nbt.  Co.,  6  lb.  688;  Eniglit 
V.  ProTidence,  etc,  R  R.  Co.,  9  lb.  BO;  Block  v.  Erie  &  N.  &  DopftCch 
FMt  Freight  Line,  21  lb.  1,  ud  note. 


Belfast  aiid  Moosebbad  Lake  R  B.  Co. 


(JdeottM  Gate,  MatM,    Augtut  16,  1885.) 

A  nilroad  corporation,  at  its  orgaaizatibn,  adopted  a  bj-law  that  Its  aet 
eaminga  should  be  divided  semi-anauallj  among  ita  atockholders,  fint  pay- 
ing upon  the  preferred  atock  an  amount  per  annum  not  exceeding  rix  per 
cent,  and  then,  if  a  Burplus,  aa  much  upon  the  Don-preferred  stock — aod 
dividing  an;  remaining  aurplua  amoDgst  all  Htockholders  alike.  After  tliii, 
preferred  stock  waa  suMcribed  for  in  general  terms.  E^  (1),  that  the  sub- 
scribers for  preferred  stock  took  their  shares  upon  the  conditions  named  ia 
the  by-law  a*  a  contract  between  themaelves  and  the  coirwrataoa ;  (8)  that 
the  preferred  stockholder  is  not  a  creditor,  nor  is  a  divic^iid  guaranteed  to 
him;  he  is  entitled  thereto  by  the  by-law,  provided  there  are  net  eamings; 
a  deficiency  of  dividend  for  one  jear,  for  want  of  net  earnings  of  that  year, 
is  not  to  be  made  up  from  the  net  earnings  of  another  year;  the  by-lawim- 
plies  that  all  net  earnings  are  to  be  wholly  distributed  each  year;  (3)  that 
the  term  net  earnings,  in  the  by-law,  means  the  gross  receipts  lesa  ihe  ex- 
penses of  operating  the  road,  and  less  also  interest  on  such  of  the  com- 
pany's indebtedness  as  it  is  prudent  and  proper  to  keep  in  a  permanent  form, 
and  lest  also  any  floating  or  temporary  habilities  which  good  judgment 
would  require  to  be  presently  paid,  and  less  also  an  annual  contribution  to  a 
sinking  fund  for  the  payment  of  debts,  whenever  expedient  and  proper  to 
provide  such  a  fund. 

There  waa  stipulation  in  the  contract  of  subscription  that  there  abould  be 
no  assessment  on  abarea  until  the  full  amount  be  fubacribed  sufficimtto 
build  the  road,  thereby  avoiding  the  necessity  of  ever  placing  a  morwsee 
upon  it.     But,  without  dissent  oy  any  party,  debts  were  incurred  ana 


road  mortgaged  to  obtain  funds  for  its  completion.  EtM,  that  this  change 
in  the  poficy  of  the  company  did  not  require  that  all  such  indebtedness 
should  be  paid  before  preferred  dividends  be  declared. 


As  a  rule,  officers  of  the  corporation  are  the  sole  judges  of  the  propriety  of 
declaring  dividends.  But  the^  are  not  allowed  to  act  illegally,  wantonly  or 
oppressively.  And  when  the  right  to  a  dividend  is  clear,  and  there  are  huidi 
from'which  it  can  properly  be  made,  a  court  of  equity  will  compel  the  com- 
pany to  declare  it. 

The  company  waa  incorporated  in  1867;  completed  the  construction  of  its 
road  in  1870,  the  same  coetiogH, 000,000;  the  stock  subscriptions  were  about 
1650,000;  it  leased  ito  road,  in  1870,  for  fifty  years,  for  $3S.OOO  per  annum, 
lessees  assuming  all  expenses,  taxes  and  risks  during  the  term ;  at  date  of 
this  bill,  November,  1883,  the  company,  from  its  receipts  of  rent,  had  paid 
ofl  1150,000  of  floating  indebtedness;  owed  |190,000of  bonded  mortgue 
debt  contracted  in  1870,  maturing  in  1890;  oweid  the  city  of  Belfast,  its 
principal  stockholder,  |86,000  (about)  for  money  borrowed  in  1870,  paysUe 
in  November,  1685;  and,  after  the  payment  of  all  interest  due  on  ita  obliga- 
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pany  adopted  this  by-law :  "  Nor  sliall  any  aseessment  whatcTer  be 
made  upon  any  sIiareB,  or  any  portion  thereof,  atitil  the  fall  amoant 
of  tiie  estimated  cost  of  the  road  .  .  .  shall  have  been  subscnbed 
by  responsible  parties  in  accordance  with  the  rules  and  r^nlatione 
of  the  directors,"  etc.,  etc.  One  of  those  mlcs,  made  a  part  of 
the  subscription  paper,  reiterated  the  idea  before  expreeeed,  with 
these  words  added  thereto,  "  thereby  avoiding  tlie  necessity  of  any 
mortgage  or  incumbrance  being  ever  contracted  by  this  corpora- 
tion. 

Thereupon  subscriptions  were  made  for  both  kinds  of  etocL 
Without  wading  through  the  hieterical  details  which  caasetf  the 
departure,  it  is  enongh  to  say  that  the  original  theory  of  the  com- 
pany was  not  adhered  to.  Without  the  fnult  of  tlie  company,  un- 
foreseen exigencies  arose  impenitively  i-equiring  a  large  amount  of 
indebtedness  to  be  created.  The  collected  subscriptions  amoanted 
to  ^618.100  ;  while  the  cost  of  tlie  road  exceeded  a  million  dollars. 
Stock  was  issued  for  those  shares  in  1870,  were  fully  paid  for,  and 
no  other  sbai'es  were  ever  isened.  To  avert  the  disaster  that  wonld 
have  fallen  upon  them  without  it,  the  corporation  was  compelled 
to  obtain  means  to  finish  the  construction  of  the  road  in  several 
ways.  On  May  15,  1870,  a  bonded  indebtedness  for  $150,000  was 
created,  payable  in  twenty  years,  with  interest  semi-annually,  se- 
cured by  mortgage  upon  the  road.  The  company  also  bon-owedof 
the  city  of  Belfast,  its  principal  stockholder,  and  gave  its  note 
tlierefor,  dated  November  16,  1871,  the  sum  of  $101,900,  payable, 
with  annual  intei'est,  on  November  16,  1885.  Besides  these 
amounts,  the  company  incnrred  a  miscellaneous  floating  indebted- 
ness of  about  $150,000  more.  It  being  admitted  that  these  debts 
were  all  legally  incun-ed,  a  discussion  of  the  difficulties  wliich 
were  encoantered  in  obtaining  the  credits  would  not  be  material 
to  the  issne. 

In  April,  1870,  the  company  leased  its  road  to  the  Maine  Cen- 
tral R.  B.  Co.,  for  a  term  of  tfty  years,  from  May  10,  1S70,  at  a 
rent  of  $36,000  per  annum,  payable  one-half  thereof  on  the  10th 
days  of  May  and  November  in  eacli  year  during  said  term,  the 
lessee  to  operate  the  road,  keep  in  repair  and  pay  all  taxes  asseesed 
thereon.  The  road  has  been  possessed  and  operated  by  tlie  lessee 
ever  since.  When  this  lease  terminates,  it  is  not  probable  that  the 
road  will  be  able  to  earn  mncli  more,  if  anything,  than  its  operat- 
ing expenses.  By  means  of  the  rent  i-eceived,  the  company  had 
paid  ofl  all  of  its  floating  or  miscellaneous  liabilities,  and  some- 
thing on  the  city  debt,  so  tliat  on  November  10, 1882,  after  receiv- 
ing  tne  November  rent,  the  flnancial  standing  of  the  company  was 
eubstantially  as  follows :  it  owed  $150,000  in  bonds,  maturing  in 
May,  1890  ;  it  owed  the  city  of  Belfast  $87,900 ;  its  sinking  fund 
amounted  to  $26,033.24,  and  it  had  in  its  possession  $10,863,  re- 
maining after  paying  interest  then  due  upon  the  note  and  bunds- 

Out  of  the  payments  of  rent  received  from  November,  1S7S,  to 


TO    DIVI- 

DEHDB— PATMBHT 
or  INDKBTKD- 


DIVIDENDS — ^PREFERRED  STOCKHOLDERS— CREDITORS.  739 

May,  1882,  both  inclusive,  the  company  paid  semi-annual  dividends 
of  two  and  one-quarter  per  cent  each  to  the  holders  of  the  pre- 
ferred stock,  but  paid  nothing  upon  the  common  stock,  and  has 
refused  to  declare  any  further  dividends.  A  dispute  arising  be- 
tween the  two  classes  of  stockholders  whether  the  preferred  stock- 
Loldere  were  entitled  to  any  dividend  from  the  surplus  on  hand  of 
$10,863,  this  bill  was  filed  in  order  to  determine  the  question. 

Upon  these  facts,  affected  somewhat  by  other  incidental  facts 
whicli  will  appear,  the  position  is  taken,  by  the  counsel  for  the  city, 
that  the  preferred  stockholders,  as  between  themselves  and  the 
common  stockholdei's,  are  not  entitled  to  any  dividends  ^^^ 
until  the  entire  indebtedness  of  the  company  is  paid  ; 
that  inasnmch  as  the  subscriptions  to  both  classes  of 
stock  were  made  when  the  declared  policy  of  the  corporation  was 
not  to  create  a  corporate  debt,  with  tlie  then  full  expectation  by  all 
parties  that  none  would  be  created,  and  inasmuch  as  the  debts  were 
unavoidably  incurred  for  the  common  benefit  of  all  stockholders, 
the  burden.of  removing  the  debts  should  be  borne  by  all  the  shares 
alike,  and  not  fall  exclusively  upon  the  common  stock.  The  city 
contends  that  the  favored  class  were  to  be  preferred  stockholders 
only  upon  the  condition  that  there  should  be  no  debts  ;  that  there 
should  be  no  debts ;  that  there  was  an  implied  contract  to  that 
effect ;  or,  if  not  a  contract,  that  such  a  result  is  demanded  by  a 
natural  and  necessary  equity  which  flows  from  the  relation,  of  the 
parties. 

We  think  such  a  position  is  not  tenable  as  a  claim  either  in  law 
or  equity.  The  subscribers  must  have  known,  if  they  reflected  at 
all  about  it,  that  corporate  indebtedness  might  become  necessary,  in 
spite  of  the  strongest  pledges  to  the  contrary.  In  fact,  the  twelfth 
by-law  implies  that  debts  mi^ht  be  incurred.  It  is  said  that  the 
holders  of  the  preferred  stocK  favored  a  bonded  debt.  But  it  was 
not  upon  any  condition  that  they  should  surrender  any  right  there- 
by. All  stockholder  favored  it.  There  was  no  voice  against  it. 
If  A.  has  the  first  and  B.  the  second  mortgage  on  a  vessel,  taking 
their  securities  at  the  same  time,  anticipating  no  disaster  to  the 
vessel,  and  a  disaster  comes,  requiring  a  bottomry  bond  upon  the 
property,  the  payment  of  such  bond  is  not  a  burden  common  to 
the  two  mortgages.     The  illustration  may  not  be  inapt. 

The  main  question  of  the  case  is  whether,  in  oSTovember,  1882, 
the  financial  condition  of  the  company  was  such  that  the  preferred 
stockholder  was  then  legally  entitled  to  a  dividend. 

No  such  claim  could  have  been  made  upon  the  ground  that  he  is 
a  creditor  of  the  company ;  he  is  not  such.    Preferred  phb»krrkd 
stockholders,  ordinarilv,  are  not  creditors.    That  is  the  SS^St'crbd- 
common  doctrine  of  the  authorities.     Chaffee  v.  Rail-  "°**- 
roiid,  55  Vt.  110 ;  s.  c,  4  Am.  &  Eng.  E.  R.  Cas.  212,  and  numer- 
ous cases  cited. 
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It  was  not  intended  in  the  present  inetance  to  gnarantee  a  diri- 
dend.  If  a  dividend  ie  preventediuanj  ooeyear,  by  adeficitof  earn- 
ingfl,  it  cannot  be  made  up  from  the  earnings  of  sncweedine  jeara. 
Dmnma  ■oi  -^  ^'^  P^""  centam  dividend  is  not  assured  by  the  cod- 
ocAMixTEKo.  tract  of  subscription.  It  may  be  leee.  The  implication 
of  the  bv-Jaw  ia  (dear  that  there  is  to  be  no  snrplns  of  profita  to  be 
carried  from  one  year  to  another.  The  net  earnings  are  to  be 
wholly  distribnted  each  year.  The  language  of  the  by-law  is  really 
the  language  of  the  general  law.  It  promises  diyidends  whenever 
there  are  net  earnings  from  whiuh  to  make  them. 

The  difficnlty  is  in  deciding  what  should  be  considered  as  net 
earningti ;  that  is,  net  eaminge  such  as  are  applicable  to  dividends. 
Krr  uBmiHH-  I"  ^  general  sense,  net  earnings  are  the  gross  receipts 
wHii  Au.  ]ggg  (|,g  expenses  of  operating  the  road  to  earn  such  re- 
ceipts. But  several  kinds  of  charges  must  first  come  out  of  net 
earnings  before  dividends  are  declared.  The  creditor  comes  in  for 
consideration  before  the  stockholder.  The  property  of  a  oorpora- 
tion  is  a  trust  fund  pledged  for  the  payment  of  its  debts.  There- 
fore, if  there  is  a  bonded,  funded,  permanent  or  standing  debt, 
the  interest  on  it  must  he  reckoned  out  of  net  earnings.  If  there 
is  a  floating  debt,  which  it  is  not  wise  or  prudent  to  place  in  the 
form  of  a  funded  debt,  or  to  postpone  for  later  payment,  that 
should  also  be  paid.  If  the  financial  situation  of  the  company  is  sQcli 
as  to  render  it  expedient  to  commence  or  continue  tlie  sclieme  of 
a  sinking  fund  for  the  extinguishment  of  the  company's  indebted- 
ness some  day  or  other,  an  annual  contribution  out  of  llie  net 
earnings  for  that  purpose  would  be  reasonable.  These  dednctions 
made  ^m  the  net  earnings,  the  balance  will  be  the  profits  of  the 
company  distributable  among  stockholders.  In  Fierce  Kailroada, 
125,  it  is  said:  "The  dividends  on  preferred  stock  are  payable 
only  out  of  net  earnings  which  are  applicable  to  the  payment  of 
dividends ;  and  the  interest  on  the  bonded  or  other  interest-bearing 
debt,  even  thongh  contracted  after  the  issue  of  the  preferred  stock, 
and  the  rent  npon  leases  made  after  the  issue  thereof,  should  be 
first  paid."  Tiie  delinitioD  of  net  earnings,  above  given,  is  sup- 
ported by  the  anthonties.  ChaSee  v.  liailroad,  supra,  and  caaea 
cited;  Taft  v.  Railroad,  8  R.  I.  310;  St.  John  v.  Erie  Railway 
Co.,  10  Elatchf.  271 ;  s.  c,  22  Wall.  136 ;  Union  Pacific  R.  R.  v. 
United  States,  99  U.  S.  402. 

Eat  it  does  not  necessarily  follow  that  debts  should  be  first 
wholly  paid  before  a  declaration  of  dividends,  merely  because  they 
pirnn  or  ^^  of  »  floating  character.  It  may  be  that  it  would 
nwcuis^Dn?  be  reasonable  and  proper  to  convert  such  liabilities  into 
omt.  ^  funded  debt.    Nor  does  it  follow  that  all  of  the  in- 

come of  a  road  may  not  be  needed  for  the  paymeot  of  its  funded 
or  standing  debt.  All  depends  upon  the  financial  resoarcee  and 
abilities  of  the  corporation  and  the  prospects  of  its  road.    "Where 
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it  can  be  safely  done,  considering  the  interests  of  the  company's 
creditors  and  of  all  persons  concerned,  the  general  practice  of  rail- 
roads I^as  been  to  indade  with  expenses  chargeable  to  capital  those 
which  are  incurred  in  the  original  construction  of  the  road.  And 
the  courts  have  admitted  the  reasonableness  of  the  rule.  The  idea 
is,  that  the  capitid  paid  in  and  the  capital  borrowed,  unitedly  pro- 
duce the  earnmss,  and  that  a  share  of  the  same  shoidd  be  accorded 
to  each.  The  distinction  between  expenses  for  construction  aud 
ordinary  expenses  is  maintained  in  the  leading  cases.  See  cases 
supra;  Corry  v.  Railway  Co.,  29  Beav.  263;  Bouch  v.  Railway 
Co.,  4  Ex.  Div.  133 ;  s.  c,  31  Moak's  Eng.  R.  418 ;  Mills  v. 
Northern  R.  R.  Co.,  L.  R.,  5  Ch.  App.  621 ;  Pierce  R.  R.  125. 
and  cases  in  notes.  In  the  case  last  cited — Mills  v.  Railway  Co. — 
Lord  Hatherly,  L.  C,  said,  "  Mr.  Dickinson  started  a  very  curious 
theory,  which,  I  apprehend,  never  found  its  way  into  any  mercan- 
tile arrangement — tnat  there  never  can  be  any  available  income,  or 
any  profit,  so  long  as  there  is  any  debt  remaining  unpaid.  If  that 
be  so,  I  suppose  there  is  hardly  a  railway  in  the  kingdom  which 
could  pay  any  dividends  at  all  to  their  stockholders."  "  The  whole 
scheme  of  railway  arrangements,  as  I  understand  them,  has  always 
been  this,  that  the  companies  are  authorized  to  raise  part  of  their 
capital  by  shares,  and  to  raise  further  capital  by  means  of  borrow- 
ing to  the  amount  of  one  third  of  the  whole  capital." 

In  the  case  before  us  the  company  has  no  ordinary  expenses  be- 
yond a  small  sum  necessary  to  support  its  organization.  What 
sum  then  shall  be  taken  from  its  earnings  to  be  paid  to  or  be  set 
aside  for  its  creditors  ?  One  side  says,  all  its  earnings ;  and  the 
other  side  says,  set  aside  annually  a  sum  which,  with  accumulations, 
will  insure  the  payment  of  all  the  corporate  indebtedness  by  1920, 
the  date  of  the  end  of  the  lease. 

As  a  general  rule,  the  oflBcers  of  a  corporation  are  the  sole  judges 
as  to  the  propriety  of  declaring  dividends,  and  the  courts  will  not 
interfere  with  a  proper  exercise  of  their  discretion.  The  owncvaa  am 
company  usually  establishes  its  financial  policy  for  it-  DrnDmSs?*^" 
self.  Yet  when  the  right  to  a  dividend  is  clear,  and  there  are 
funds  from  which  it  can  properly  be  made,  a  court  of  equity  will 
interfere  to  compel  the  company  to  declare  it.  Directors  are  not 
allowed  to  use  their  power  illegally,  wantonly  or  oppressively. 
See  cases  aujpra.  Also,  Williston  v.  Railroad  Co.,  13  Allen,  400 ; 
Boardman  v.  Railroad,  84  N.  Y.  157 ;  s.  c,  4  Am.  &  Eng.  R.  R. 
Cas.  266 ;  Jermaiu  v.  Railroad,  91  Id.  483.  In  the  present  case  we 
are  by  all  the  parties  invited  to  accept  jurisdiction  ;  the  facts  are 
agreed ;  and  all  technicalities  are  waived.  We  may  adopt  such  a 
standard  of  judgment,  in  determining  the  question,  as  we  think 
would  and  should  regulate  the  exercise  of  the  sound  discretion  of 
directors,  acting  in  good  faith,  in  deciding  the  same  question. 
Barnard  v.  Railroad,  7  Allen,  512,  521. 
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Two  facts  are  very  much  relied  apoD  by  the  preferred  Etock- 
holders  ae  favoring  their  contention.  One  18  an  amendment  totlie 
eighteenth  by-law,  passed  by  the  corporatioa  in  Jnly,  187d,  wbidi 
is  this:  "  The  words  '  net  earnings,'  as  used  in  this  section  (by-lav), 
shall  be  constrned  to  mean  all  the  surplus  remaining  after  the  pay- 
ment of  the  necessary  incidental  cliarges  and  expeusts,  the  interest 
on  the  mortgage  and  funded  debt,  and  ench  provision  for  pay- 
ment of  the  maturing  obligations  of  the  corporations  as  in  rbe 
jndgment  of  the  directors  may  be  necessary ;  and  for  this  latter 
purpose  the  directors  shall  establish  a  sinking  fund,  to  be  maio- 
tftined  in  such  form  and  manner  as  they  may  deem  for  the  best  iu. 
terest  and  safety  of  tlie  corporation."     This  in  1882  ^^as  repealed. 

The  other  fact  is,  that  when  the  subscribers  for  prefeiTed  stock, 
not  including  the  city  of  Belfast,  paid  their  subscriptions,  not  beiuj; 
nnder  strict  legal  obligation  to  do  so,  they  were  induced  to  make 
the  payment  by  the  corporation  securing  to  them  semi-anunaJEix 
per  cent  dividends,  and  the  final  payment  of  their  stock,  by  means 
of  bonds  with  conpons,  covered  by  a  second  mortgage  on  the  road 
— which  bonds  and  coupons  were  taken  as  collateral  to  the  stock 
and  dividends.  This  mortgage  was,  however,  afterward  cancelled 
forpmdeutial  reasons  and  with  the  consent  of  all  parties  interested. 

The  counsel  for  the  city  contends  that  those  proceedings,  after- 
ward annulled,  are  to  have  no  moi-c  effect  npon  the  present  ques- 
tion than  if  never  existing.  We  do  not  concur  in  that  position 
fully.  We  think  as  admissions,  as  expressions  of  a  policy  inaug- 
mated  and  for  a  long  time  acted  upon  by  the  company,  tbey 
serve  to  impress  npon  the  claim  of  the  preferred  stockholders  at 
least  an  appearance  of  equity. 

After  a  full  consideration  of  all  the  evidence  and  theories  pre- 
sented to  us,  we  incline  to  the  conclusion  that  the  directors  would 
be  justified  in  refusing  to  make  any  further  dividends  until 
enough  money  has  been  accumulated,  from  the  rent  and  the 
sinking  fund,  to  pay  the  note  to  the  city  of  Belfast.  When  the 
■  company  receives  from  its  lessee  the  rent  due  in  May,  1SS5,  it  wi\l 
have  money  enough  with  which  to  pay  the  note,  and  a  few  thou- 
sands more. 

There  are  quite  significant  reasons  for  drawing  a.  line  at  tlic 
point  indicated.  The  note  may  well  be  considered  as  ^ven  for 
temporary  purposes,  in  anticipation  of  rents  receivable.  The  com- 
pany really  has  no  credit  which  would  enable  it  to  renew  the  note, 
inasmuch  as  its  outstanding  mortgage  covers  all  its  property.  Ii 
looks  as  if  the  note  represents  a  sort  of  forced  loan  from  the  city, 
and  as  given  for  money  that  could  not  have  been  obtained  from 
any  other  source,  the  city  borrowing  it  for  the  purpose  of  loaning 
It,  being  induced  to  do  so  on  account  of  her  immense  interests  in- 
volved as  a  shareholder.  She  now  asks  for  her  money,  beinjr 
unwilling  to  renew  the  note,  and  she  is  entitled  to  its  payment. 
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jwflfeTTed  ahueholder  is  eridenced  b;  his  aubecriptioD  and  the  cbarterud 
atatutea,  rules,  conditiona,  and  bj-Iaws  subject  to  wbich  the  Bubgcription  ii 
nude.  Ab  &  rale  of  law,  diTidenda  upon  atock,  whether  preferred  orcoai- 
moD,  are  to  be  paid  odIj  out  of  profits,  and  after  the  claims  of  credit«nm 
provided  for.  Bach  construction  must  &Li*a;a  be  put  upon  contrvcts  lo  tab- 
BCribe  for  stock  as  wil)  make  diTidends  payable  only  out  of  earnings  tliit 
may  be  properly  applied  to  the  payment  of  dividenda.  As  remarked  bj  the 
Bupreme  Court  of  Rhode  Island :  "  It  is  perfectly  apparent  that  the  euannty 
of  a  dividend  by  a  railroad  company  is  cuDsidered  .  .  .  to  mean  nothinrmoK 
than  a  pledge  of  the  funds  legally  applioable  to  the  poipoees  of  a  dindend; 
thKt,  in  ahort,  it  is  a  dividend  and  not  a  debt  which  u  thus  preferred  ud 
ur&nteed;  and  as  the  statement  uf  facts  sdmita  that  dividends  hivanot 
n  earned,  in  this  case,  the  plaintiff,  if  there  were  no  other  difficultin  fa 
nis  way,  couid  not  recover."  Taft  v.  Hartford,  etc.,  R.  R.  Co.,  8  R.  I.  310; 
aee,  also,  Lockhart  v.  Van  Alstyoe,  81  Hich.  76;  Williston  c.  Uiehigan 
Southern,  etc,  U.  R.  Co.,  14  Allen,  400;  St.  John  «.  Erie  R.  B.  Ctk,  S2 
Wall.  136. 

Mortgage  to  Secure  Preferred  Shareholders. — This  is  a  new  feature  is 
railroading.  Concerning  it,  Hr.  Jones,  author  of  Jones  on  Hortgagea,  cer- 
tainly a  (^)od  authority,  Hsys,  in  nn  article  in  the  American  Law lt«*ieir, 
for  January  and  February,  18S4,  p.  00:  "The  giving  of  a  mortgage  to  secure 
the  performance  of  the  conditiona  npon  which  the  preferred  stock  is  iteued 
bj  a  corporation,  is  undoubtedly  a  novel  feature.  Bui  there  u  no  Ugal  dijee- 
tton  to  meh  a  mortgaga.  A  mortgage  can  a*  tcell  be  given  to  ueure  tieperfom- 
ana  of  turh  emtdilione  or  wtdertakingt,  at  to  tenure  the  performance  of  a  cmii- 
Hon  or  widortaking  to  pay  money  or  to  da  any  other  laufal  aet  or  dvty.'* 

*'lta  chief  use  ia  lo  gtiard  U^e right*  of  the prefernd  ttoekholder*  a* agatJitt 
the  holder*  of  the  common  ttoek.  As  against  them  the  title  to  the  property  is 
conveyed  to  the  mortgife  Trustees,  who  are  thus  given  the  means  and  tbe 
right  to  enforce  the  conditions  upon  which  the  preferred  stock  ia  held." 

"A  mortgage  securing'the  preferred  stockholders  cannot  be  objected  to 
upon  the  ground  that  it  makes  them  creditors  of  the  corporation,  TStbei 
then  stockhotdera.  It  neither  destroys  nor  impairs  their  character  oi  their 
rights  as  stockholders  so  long  as  the  corporation  continues,  and  the  mort- 
gage Trustees  do  not  eiercise  a  right  given  by  the  mortgage,  in  case  of  a 
breach  of  any  condition  upon  which  the  preferred  stock  waa  issued,  to  notify 
the  corporation  that  the  subscription  to  such  stock  is  cancelled,  and  to  de- 
mand payment  thereof  at  its  par  ratue." 

In  Taft  B.  Hartford,  Providence  A  Fishkill  Railroad,  8  R.  I,  810,  "Pre- 
ferred and  guaranteed  stock  was  issued  by  vote  of  the  stockholders,  upon 
the  condition  that  five  years  thereafter  the  Directors  should  have  the  right 
to  redeem  it  at  par,  and  that  at  any  time  after  the  time  filed  by  the  Direc- 
tors, any  holder  of  such  stock  should  have  the  right  to  demand  and  receive 
that  price  therefor.  The  Court,  by  Bradley,  C.  J.,  say:  "The  question 
presented  is,  what  is  the  meaning  and  engagement  of  the  company,  as  ex- 
pressed in  these  words?  The  relations  between  these  parties  are  obviously 
those  between  stockholders  and  the  corporation.  Theyarenot,  onthefaceof 
the  contract,  those  of  creditor  and  debtor.  A  conioration  may  issue  bonds  or 
Other  obligations,  convertible  at  certain  times  and  upon  certain  contin^cies 
into  stock.  They  mav  issue  stock,  as  in  this  case,  redeemablcat  a  certain  time 
and  upon  certain  conditions.  .  But  until  such  change  is  made  in  either  case, 
the  original  relation  remains.  A  holder  of  the  stock  retains  his  right  to  shsre 
in  the  management  of  the  corporation  and  to  participate  in  its  profits."  See. 
also,  Thompson  e.  Erie  Railroad,  42  How.  (N.  Y.)  93;  In  re  Bangor,  etc., 
Slab  Co.,  L.  B.  20  Eq.  59;  Burt  e.  Battle,  31  Ohio  St.  IIG;  Davis  e.  Proprie- 
tors of  Church  in  Lowell,  8  Met.  831  \  Lewey's  Island  H.  R.  r.  Bolton.  48 
Me.  45S. 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  April  10,  1882, 
which  reversed  an  onier  of  Special  Term  sustaining  a  demnrrer 
to  plaintiff's  complaint,  and  which  overruled  the  demurrer. 

The  complaint  herein  contained  substantially  these  aUegations : 
Plaintiffs  held  and  owned  certain  shares  of  the  stock  of  the  Sus- 
pension Bridge  and  Erie  Junction  R.  E.  Co.;  said  company  (styled 
in  the  pleadings  the  bridge  company)  was  organized  by  parties  in- 
terested in  defendant,  the  Erie  K.  K.  Co.,  and  its  bonds  were 
guaranteed  by  that  company.  While  the  road  of  the  bridge  com- 
pany was  being  constructed,  said  road  and  the  company  franchises 
were  leased  to  the  Erie  company,  at  a  rent  of  thirty  per  cent  of 
its  gross  earnings — the  rent,  nowever,  to  be  not  less  than  $105,000 
per  annum,  $70,000  of  which,  it  was  understood  and  agreed,  was 
to  be  applied  to  pay  interest  on  the  said  bonds,  and  the  balance 
($35,000)  to  be  appropriated  and  paid  as  dividends  upon  the  lessors 
stock.  The  lessee  also  executed  to  the  holders  of  the  stock  a 
guaranty  of  payment  of  seven  per  cent  annual  dividends,  wliich 
would  amount  to  the  $35,000.  The  lessor  took  possession  under 
the  lease  and  operated  the  leased  road  until  1875,  when  it  became 
insolvent,  and  defendant  Jewett  was  appointed  receiver  of  its 
property  and  franchises,  and  as  such  took  possession  of  and  oper- 
ated the  leased  road,  and  received  its  earnings.  Said  lessor  paid 
the  rent  as  agreed  up  to  1872,  but  thereafter  made  default  as 
to  the  $35,000.  The  said  receiver  also  paid  the  inteiest  on  the 
bonds,  but  wrongfully  retained  the  $35,000,  and  refused  to  pay 
the  same.  In  1872,  after  the  lessee  had  refused  to  perfomi  its 
guaranty,  it,  having  purchased  a  majority  of  the  lessoi-'s  stock, 
caused  its  president  and  certain  of  its  officei-s  to  be  elected  as  the 
directors  of  the  said  lessor,  and  so  obtained  control  of  that  com- 
pany, and  from  that  time  refused  to  pay  said  rent  in  full,  and 
denied  its  liability  so  to  do,  and  its  officei*s  having  conspired  to- 
gether to  compel  the  holdei^s  of  the  stock  of  the  bridge  companj' 
to  sell  their  stock  at  less  than  its  true  value.  In  1877,  said  Jewett, 
who  was  then  president  of  the  Erie  R.  R.  Co.,  was  elected  a  di- 
rector and  the  president  of  the  bridge  company,  and  has  continued 
in  the  latter  office  since  that  time.  The  property  and  franchises 
of  the  Erie  company  were  sold  on  foreclosure  sale,  and  purcliased 
by  defendant,  the  New  York,  Lake  Erie  and  Western  R.  R.  Co., 
•who  took  possession  thereof,  and  of  said  leased  road,  which  it  has 
since  operated,  but  has  refused  to  pay  the  $35,000  annual  rent,  and 
bylneans  of  the  controlling  interest  in  the  stock  of  tlie  bridge 
company  held  by  Jewett  arid  the  Erie  company,  its  board  of  direc- 
tors and  all  its  officers  have  been  elected  from  officers  and  agents 
of  the  Western  company,  and  the  defendants  control  and  manage 
the  bridge  company  for  purposes  of  their  own,  and  in  disregard  of 
plaintiffs'  rights,  and  the  management  of  said  company  is  wholly 
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action  for  the  purpose  of  ascertainine  whether  any  such  fnnd  ex> 
uted,  and  the  amoant,  if  any,  in  which  the;  had  a  right  to  share. 

The  complaint  shows  tliat  each  one  of  the  plaintifis  is  the  owner 
of  a  portion  of  the  $500,000  capital  stock  of  the  bridge  companj 
and  has  an  interest  in  the  dividends  which  maj  be  earned  by  tliat 
company,  which  properly  belongs  to  them  and  is  identical  wicli  the 
interest  of  all  the  stockliolders,  and  this  places  them  iu  a  relation 
to  the  defendants,  the  cause  of  action  and  the  amonnte  which  are 
in  controverBV,  and  for  which  the  plaintifis  claim  an  scconoting,  or 
which  may  be  recovered,  which  entitle  them  to  maintain  this 
action. 

The  complaint  also  charges  the  defendants  with  combining  and 
conspiring  to  prevent  the  plaintiffs  from  obtaining  the  amounts  to 
which  they  are  lawfully  entitled  as  stockholders  of  the  bridge 
company  and  thus  infiicting  upon  them  a  pecuniary  injary.  They 
thus  have  a  unity  of  interest,  and  if  they  can  succeed  in  establiEh- 
ing  the  allied  conspiracy  of  the  defendants,  and  that  it  deprived 
the  plaintiff  of  their  rights,  there  is  no  misjoinder  of  parties  as  to 
them.  The  action  of  the  plaintiffs  is  one  which  is  recognized  in 
the  law  where  persons  having  mutual  and  the  same  interests  unite 
in  one  action  to  protect  their  rights.  It  prevents  a  multiplicity  of 
suits  in  favor  of  each  stockholder  and  is  the  ordinary  and  conven- 
ient remedy  which  is  encouraged  in  courts  of  equity.  It  is  do 
answer  to  say  that  the  plaintiffs  interests  in  the  subject-matter  are 
separate  and  not  joint.  The  subject-matter  here  is  mainly  the 
lease  itself  and  the  collection  of  the  rents  therein  provided  for.  In 
these  tlie  plaintiffs  have  a  joint  interest.  The  charge  of  conspiracy 
affects  the  plaintiffs  equally  and  alike,  and  if  it  can  be  upheld, 
renders  the  defendants  jointly  liable,  and  no  valid  reason  exists, 
either  in  law  or  equity,  why  several  stockholders  of  a  corporation 
seeking  redress  of  those  who  are  conspiring  to  defeat  their  rights 
should  not  be  allowed  to  unite  in  a  single  action  for  that  purpose. 

We  ai-e  referred  bj'  the  learned  counsel  for  the  appellants  to  the 
case  of  Hawes  v.  Oakland  (14  Otto,  450),  as  authority  for  the 
doctrine  that  no  action  can  be  maintained  by  a  stockholder  of  a 
corporation  under  the  allegations  contained  in  the  complaint  in 
the  action  at  bar.  We  do  not  think  that  the  case  cited  sustains  the 
position  contended  for.  It  is  there  laid  down  that  where  the 
board  of  directors  of  a  corporation  is  acting  in  a  manner  destmc- 
tive  of  the  rights  of  the  other  shareholders,  or  where  the  majority 
of  the  shareholders  themselves  are  oppressively  and  illegally  pur- 
suing a  course  in  the  name  of  the  corporation  whicli  lain  violation 
of  the  rights  of  the  other  eliareholdei-s  and  which  can  only  be  re- 
strained by  the  aid  of  a  court  of  equity,  an  action  to  obtun  relief 
may  be  maintained  by  a  stockholder.  Such  a  case,  we  think,  is 
presented  in  the  complaint  by  the  plaintiffs,  if  the  allegations  of 
conspiracy  are  sufficiently  stated,  which  allegations  will  hereafter 
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be  considered,  and  brings  the  plaintiffs  within  the  rule  laid  down 
in  the  case  cited.  It  was  not  necessary,  under  the  section  of  the 
Code  presented,  to  show  an  active  effort  on  the  part  of  the  plain- 
tiffs with  the  body  of  the  corporation  affected  to  induce  remedial 
action  on  its  part,  as  it  is  apparent,  from  the  facts  stated,  that  such 
effort  would  have  been  of  no  avail. 

The  complaint  alleges  that  the  management  of  the  bridge  com- 
pany is  now  wholly  in  the  interest  of  said  receiver  or  said  New 
York,  Lake  Erie  and  Western  Co.,  and  those  they  represent,  and 
that  without  the  aid  of  the  court  these  plaintiffs  have  no  means  of 
causing  a  demand  by  said  bridge  company  of  said  unpaid  rent  or 
earnings,  or  of  enforcing  its  payment  or  having  any  dividend  de- 
clared, and  that  the  defendants  are  practically,  both  lessor  and 
lessee,  under  said  lease,  and  are  interested  and  using  their  interests 
and  authority  to  defeat  the  plaintiffs  of  their  just  rights  and  in  pre- 
venting any  dividend  being  declared  on  said  stocK.  This  aver- 
ment turnishes  sufficient  reason  why  the  plaintiffs  have  not  made 
a  demand  or  employed  any  active  measures  for  the  purpose  of  ob- 
taining their  rights,  as  it  is  apparent  that  •  any  such  action  would 
l>e  useless  and  of  no  avail.  We  cannot,  therefore,  resist  the  con- 
chision  that  there  was  a  proper  joinder  of  parties  plaintiff,  and  that 
the  complaint  is  not  demuri'able  upon  any  such  ground. 

It  is  further  insisted  that  there  is  a  misjoinder  of  causes  of  action 
in  the  plaintiffs'  complaint.  The  rule  is  well  settled  that  separate 
causes  of  action  against  different  defendants  cannot  be  JonroKs  of 
joined,  and  tiiat  each  cause  of  action  stated  in  the  com-  now. 
plaint  must  affect  all  the  defendants.  We  think  that  this  rule  has 
not  been  violated  in  the  plaintiffs'  complaint,  and  that  but  one 
cause  of  action  is  stated  therein.  The  action  is  against  the  bridge 
company,  and  the  parties  who  have  received  or  are  entitled  to  re- 
ceive funds  which  are  properly  applicable  to  the  payment  of  divi- 
dends and  which  should  be  paid  to  the  bridge  company  and  be  ap- 
£ropriated  for  that  purpose.  The  defendant,  the  bridge  company, 
as  passed  into  the  hands  of  the  other  defendants.  Three  of  the 
defendants,  the  Erie  B.  R.  Co.,  Mr.  Jewett,  as  its  receiver,  and 
the  New  York,  Lake  Erie  and  Western  R.  R.  Co.,  have  become 
the  owners  of  the  same  property,  have  succeeded  to  the  same  in- 
terests, and  are  controlled  by  the  same  power  and  the  same  in- 
fluence. They,  in  fact,  represent  the  bridge  company,  and,  as  it 
is  alleged,  conspired  together  and  have  had  the  control  and  direc- 
tion of  the  corporate  property  of  the  bridge  company  and  of  its 
affairs.  They  had  the  power  to  pay  over  or  to  withhold  the  funds 
which  the  plaintiffs  were  entitled  to  receive  and  to  have  applied  as 
dividends.  The  defendants  have  been  acting  in  concert,  and  it  is 
claimed  sought  to  prevent  the  application .  of  the  income  to  the 
payment  of  the  dividends,  and,  in  view  of  the  facts,  it  is  not  ap- 
parent that  a  series  of  separate  actions  would  enable  the  plaintifts 
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to  avail  themselves  of  the  rights  to  n-hich  they  were  entitled  as 
stockholdere  of  the  bridge  company.  Unless  the  plainti&  hive  t 
remedy  in  equity  against  all  these  defendants  it  is  difficult  to  see 
how  tliey  can  obtain  tlie  proper  relief.  The  Erie  ft.  K.  Ca  bu 
passed  into  the  hands  of  the  receiver,  and  no  remedy  therefore 
exists  against  that  corporation,  except  against  tlie  receiver  wbo 
represents  that  company,  whicli  was  under  an  obligation  toray  the 
rent  under  the  lease,  and  the  New  York,  Lake  Erie  and  Western 
R.  R.  Co.  is  the  owner  of  the  lease.  It  is  a  fair  assmnption  thit 
tlie  money  received  passed  through  the  hands  of  the  last-aanied  de- 
fendant, and  that  it  should  be  lield  liable  to  acconnt  for  or  pay 
over  the  same  to  the  plaiiiti&. 

It  wonld  aeem  tiiat  it  is  only  through  an  equitable  action  that  the 

E roper  relief  can  be  obtained,  and  bnt  for  tlus  the  plaintiffs  wonld 
e  without  means  of  redress.  The  Taw  seeks  to  avoid  amnlliplic- 
ity  of  actions.  The  action  ia  brought  to  enforce  the  payment  of 
tlie  rent  under  the  lease  from  the  bridge  company  to  the  Erie 
K.  R.  Co.,  which  devolved  upon  Jewett  as  receiver,  and  the  New 
York,  Lake  Erie  and  Western  R.  R.  Co.  as  successors  in  interest 
to  the  Erie  R.  R.  Co.  The  wrongful  acts  of  the  defendants  conEist 
in  an  effort  to  defeat  the  rights  of  the  plaintiffs  by  Tirtne  of  the 
lease  referred  to.  In  this  respect  the  defendants  are  acting  in  har- 
mony, and  there  is  but  a  single  cause  of  action  against  all  of  them. 
There  would  seem  to  be  no  principle  which  would  require  three 
actions  instead  of  one  for  tlie  final  determination  of  the  plainlifis' 
rights.  It  would  be  inequitable  and  unjust  to  increase  tiiigation 
by  several  suits  when  the  whole  subject-matter  of  the  controverey 
can  be  disposed  of  in  this  action.  In  the  New  York  &  New 
Haven  R.  R.  Co.  v.  Schuyler  (17  N.  Y.  592),  Comstock,  J.,  says: 
"  And,  in  general,  where  there  is  a  common  liability  in  the  defend- 
ants and  a  common  interest  in  the  plaintiffs,  different  claims  to 
property,  at  least,  if  the  subjects  are  snch  as  may  without  incon- 
venience be  joined,  may  be  united  in  one  and  the  same  suit."  The 
same  relief  is  songlit  in  this  action  against  ail  the  defendants,  and 
they  severally  have  an  interest  in  all  the  qnestions  involved.  The 
validity  of  toe  lease,  its  legal  effect  and  the  right  of  the  plaintiffs 
to  the  dividends,  are  the  snoject-matter  of  the  controversy  in  which 
all  the  defendants  are  interested.  The  lessor  and  the  lessee  and 
receiver  of  the  latter,  appointed  npon  its  becoming  iosolveat,  the 
assignee  of  the  lessee  ana  of  such  receiver,  the  last  of  whom  it  is 
claimed  holds  earnings  applicable  to  dividends,  and  nearly  all  the 
stock  of  the  lessor,  and  who  holding  money  to  pay  rent  refuses  to 
do  so,  are  the  parties  defendant  in  Uiis  action.  The  defendants  are 
charged  with  a  conspiracy,  as  we  have  seen,  and  it  is  evident  that 
each  of  them  has  a  common  and  an  adverse  interest  to  the  plain- 
tiffs, and  are,  therefore,  proper  parties  within  the  provisions  of 
section  447  of  the  Code  of  Civil  Procedure. 
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There  is  no  force,  we  think,  in  the  objection  urged  to  the  com- 
plaint that  the  allegations,  as  to  the  conspiracy  stated  therein,  are 
irrelevant  and  immaterial.  The  right  oi  the  plaintiffs  „ 
to  mamtam  the  action  is  based  mainly  upon  the  groand  allkgation  of 
that  a  conspiracy  existed,  and  allegations  showing  that  ^^®"*^^^* 
such  was  the  fact  were  both  material  and  proper,  and  in  fact  indis- 
pensable. The  point  made  by  the  appellants  in  this  connection 
appears  to  be  that  the  allegations  in  the  complaint  in  refei'ence  to 
a  conspiracy  were  insuflScient  on  their  face,  and  of  themselves  did 
not  show  such  an  unlawful  combination,  or  such  acts  on  the  part 
of  the  defendants  as  established  a  cause  of  action  against  them. 
We  do  not  understand  that  the  allegations  of  conspiracy  are  found- 
ed entirely  upon  a  mere  refusal  to  pay  rent  under  the  lease  by  the 
lessee  or  its  successors,  and  such  is  not,  we  think,  the  effect  of  the 
statements  in  tlie  complaint  upon  that  subject.  The  complaint 
contains  a  statement  of  the  various  acts  showing  the  organization 
of  the  bridge  company,  the  execution  of  the  lease  and  its  terms, 
the  insolvency  of  the  Erie  K.  R.  Co.,  the  appointments  of  the 
receiver  and  the  transfer  to  him  of  the  receipts  of  the  bridge  com- 
any,  the  organization  of  the  New  York,  Lake  Erie  and  W  estern 

.  R.  Co.  and  its  purchase  of  the  lease  in  question,  and  the  rights 
under  the  same,  and  established  a  liability  of  the  Erie  company, 
the  receiver  and  the  Western  company  to  pay  the  rents  reserved 
in  accordance  with  the  terms  of  the  lease,  which  liability  was  rec- 
ognized by  the  payment  of  rent.  Thus  far  no  question  exists  as 
to  the  liability  of  the  parties  respectively  for  the  rent  under  the 
lease  to  the  persons  entitled  to  same  or  any  portion  thereof.  The 
omission  to  pay  more  than  $70,000  of  the  rent  reserved,  leaving 
the  $36,000  which  was  to  be  appropriated  to  the  payment  of  divi- 
dends on  the  stock  unpaid,  is  shown  bv  the  complaint  to  have  been 
the  result  of  a  conspiracy  to  depress  the  stock,  thus  impairing  its 
value,  and  to  induce  or  compel  the  owners  to  sell  the  same  at  a  re- 
duced price,  and  to  enable  the  defendants  to  acquire  title  to  it. 
These  facts  being  alleged  with  sufficient  certainty,  it  would  follow 
that  the  design  of  the  defendants  was  to  force  the  plaintiffs  to 
part  with  their  property  at  far  less  than  its  value  without  adequate 
consideration,  and  for  a  mei*e  nominal  amount,  a  proceeding  which 
evinces  a  combination  and  conspiracy  to  compel  the  sale  of  prop- 
erty to  the  parties  engaged  in  it.  The  complaint  contains  an  ex- 
press  averment  that  the  Erie  K.  R.  Co.  and  its  officers  wrongfully 
refusing  to  pay  said  rent  in  full,  and  denying  its  liability  so  to  do, 
and  for  the  purpose  of  enabling  it,  or  them,  to  purchase  said 
bridge  company  stock  at  low  figure,  conspired  together  to  compel 
the  holders  of  said  stock  to  part  with  the  same  at  less  than  its  par 
or  true  value,  and  that  said  conspiracy  and  wrongful  effort  have 
been  and  now  are  continued  by  the  other  defendants.  Here  is  an 
explicit  allegation  of  a  conspiracy  by  the  Erie  R.  R.  Co.  and  its 
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officers,  in  the  first  instance,  which  of  itself  was  unlawful,  and 
that  this  unlawful  conspiracy  was  continued  by  the  other  defend- 
ants. This  was  sufficient  to  charge  the  defendants  with  an  unlaw- 
ful act  to  prevent  a  payment  of  the  dividends  due  to  the  plaintifis, 
and  to  sustain  the  alle^tions  that  a  conspiracy  existed  in  violation 
of  the  rights  of  the  plaintiffs  which  created  a  liability  in  their  be- 
half against  those  engaged  in  such  conspiracy.  The  defendants 
were  acting  together  in  one  transaction  in  a  manner  which  was  caU 
culated  to  defeat  the  rights  of  the  plaintiffs  as  stockholders.  From 
the  facts  stated  it  ia  easy  to  perceive  that  as  a  matter  of  law  an  un- 
lawful conspiracy  existed  which  affected  the  intei^ests  of  the  plain- 
tiffs, and  it  cannot  be  said,  we  think,  that  the  complaint  merely 
shows  the  act  of  a  single  individual  or  body  corporate,  and  thus 
no  conspiracy  could  exist.  It  was  the  Erie  K.  R.  Co.  and  its  offi- 
cers who  were  engaged  in  this  transaction,  and  together  thej  con* 
stituted  more  than  a  single  individual  or  identity.  The  complaint 
does  not  contain  a  mere  general  charge  which  sometimes  may  be 
regarded  as  surplusage,  but  it  states  facts  from  which  the  concln- 
sion  is  to  be  derived  that  a  conspiracy  in  reality  was  entered  into. 
Upon  these  the  action  is  based,  and  without  them  it  has  no  foun- 
dation. It,  therefore,  bears  no  analogy  to  a  case  where  general 
allegations  are  made  unsupported  by  facts  ^hich  tend  to  establisli 
a  charge  of  conspiracy. 

The  fact  that  the  three  defendants,  as  tenants  in  succession,  .were 
each  liable  for  different  portions  of  the  rent  does  not  defeat  the 
right  of  tlie  plaintiffs  to  maintain  this  action,  if  there  was  a  con- 
8pit*acy  to  depress  the  stock,  and  prevent  the  plaintiffs  from  re- 
ceiving the  amount  due  them  respectively,  in  which  all  the  defend- 
ants were  engaged,  and  that  conspiracy  was  successful.  They  thns 
made  themselves  joint  actors  in  tne  transaction  which  entitled  the 
plaintiffs  to  maintain  an  action  against  them  together,  and  to  com- 
pel each  one  of  them  to  account  for  what  had  been  severally 
received  by  them,  and  so  far  as  could  be  done,  to  make  provision 
for  the  future  payment  of  their  dividends. 

After  a  careful  examination  of  the  plaintiffs'  complaint  we  are 
brought  to  the  conclusion  that  the  facts  stated  therein  not  only 
estaUish  that  the  plaintiffs  have  a  common  interest  in  compelling 
the  defendants  to  account,  but  that  they  have  no  other  sufficient 
and  proper  remedy  except  by  the  maintenance  of  this  action.  The 
conduct  of  the  defendants  has  been  of  such  a  character  as  to  render 
them  liable  to  account  for  their  acts  and  proceedings  to  such  of  the 
stockholders  as  have  not  received  their  dividends.  Were  it  other- 
wise, officers  of  corporations  might  enter  into  combinations  to  the 
prejudice  of  a  portion  of  their  stockholders,  which  would  be  seri- 
ously detrimental  to  their  interests,  and  leave  them  without  any 
lawful  mode  of  redress.  It  is  the  peculiar  province  of  a  court  of 
equity  to  grant  relief  against  such  a  wrong,  and  the  fact  that  the 
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officers  of  the  corporation  itself  refuse  to  act,  by  reason  of  a  com- 
bination entered  into  bj  them  to  the  injury  ox  a  portion  of  the 
stockholders,  is  no  answer  to  snch  an  action. 

The  order  of  the  General  Term  was  right,  and  should  be 
affirmed. 

All  concur,  except  Bapallo,  J.,  jiot  voting. 

Order  affirmed. 

Joinder  of  Stockholdersi  and  Causes  of  Action  in  Suits  Against  Direct- 
ors and  Companies  for  Conspiring  to  Injure  Them. — Where  there  is  really 
but  one  cause  of  action,  it  is  proper  to  join  several  plaintiffs  in  a  suit  there- 
upon, although  each  plaintiff  is  injured  in  a  different  degree.  For  example, 
in  Loomis  9.  Brown,  16  Barb.  825,  the  action  was  by  seyeral  plaintiffs  upon 
an  injunction  bond  for  damages  caused  hj  an  injunction  against  sending 
logs  over  a  dam.  Two  plaintiffs  based  their  claims  for  damage  on  a  loss  of 
and  damage  to  logs,  and  upon  the  stoppage  of  work  at  their  mill.  Another 
plaintiff  made  his  claim  because  he  was  deprived  of  his  pay  for  getting  the 
loffs  to  the  mill.  It  was  held  that  there  was  no  improper  joinder  of  plain- 
tiffs or  causes  of  action.  In  Simar  v,  Canady,  58  N.  T.  298,  the  injury 
arose  out  of  a  conveyance,  fraudulently  induced  from  a  husband  and  wife. 
<<The  cause  of  action,"  said  the  court,  ''we  have  found  in  the  husband,  is 
that  he  is  defrauded  out  of  the  fee  of  the  premises ;  that  in  the  wife  is  that 
she  is  defrauded  out  of  her  inchoate  right  of  dower,  which  is  consequent  upon 
bis  title  in  fee.  They  are  not  strictly  the  same  thing,  yet  they  are  bound  to- 
gether in  the  same  property ;  they  are  taken  out  of  the  owners  by  the  same  in- 
strument, and  that  instrument  is  induced  and  the  two  rights  are  lost,  as  is 
alleged,  by  the  same  fraudulent  acts.  One  recovery  will  satisfy  both  claims, 
and  one  judgment  be  a  bar  to  another  action  by  either  of  the  plaintiffs.  The 
acts  of  the  defendant  were  done  at  one  time  to  both  plaintiffs,  and  were  an 
injury  to  both  plaintiffs,  inflicted  at  the  same  time;  hence,  there  is  such  com- 
mon interest  in  the  subject  of  the  suits  as  to  authorize  them  to  join  in  one 
suit,  although  the  injury  which  each  has  sustained  is  separate  and  distinct." 
Simar  v.  Conady,  58  N.  Y.  805.  In  Gillespie  and  others  9.  Forest,  18  Hun, 
110,  the  defendant  placed  piers  in  the  bed  of  a  stream  running  through  his 
land,  and  thereby  obstructed  its  natural  flow  and  caused  the  water  to  set 
back  upon  the  lands  adjoining  the  stream  further  up.  The  action  was 
brought  by  several  of  the  owners  of  the  separate  parcels  of  land  upon  which 
the  waters  were  so  set  back,  to  abate  the  nuisance  and  to  restrain  the  further 
continuance  thereof:  Hddy  a  proper  joinder  of  plaintiffs  in  a  good  cause  of 
action.  In  Smith  v,  Schulting,  14  Hun.  52,  the  defendant  was  indebted 
in  different  sums  to  various  firms,  who  were  plaintiffs  in  the  action,  which 
sums  he  had  agreed  to  pay  as  soon  as  he  should  be  able  to  do  so.  He  paid 
$10,000  on  account  of  such  indebtedness,  but  refused  to  pay  the  balance  on 
the  ground  that  he  had  been  released  by  the  plaintiff,  who,  however,  al- 
leged that  they  had  been  induced,  by  fraudulent  representations  and  con- 
cealments, to  execute  the  joint  release.  They  sought  in  their  action  to  set 
aside  the  release  and  to  obtain  separate  judgments  m  their  favor  for  the  bal- 
ance of  their  respective  claims :  Bdd,  complaint  not  objectionable  for  im- 
properly joining  several  causes  of  action.  In  Brett  v.  First  Un.  Society,  5 
Hun,  149,  it  was  decided  that  all  the  parties  entitled  to  share  in  one  debt 
are  properly  joined  as  parties  plaintiff  in  an  action  brought  for  its  recovery.. 
In  Brinckerhoff  v.  Brown,  6  John.  Ch.  189,  it  is  decided  that  different  judg- 
ment creditors  may  unite  in  one  bill  for  discovery  and  account,  the  object  of 
which  is  to  set  aside  impediments  to  their  remedies  at  law,  created  by  the 
fcaud  of  their  common  aebtor,  and  to  have  his  estate  distributed  among 
them  according  to  the  priority  of  their  respective  liens,  or  ratably,  as  the 
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case  may  be.  It  is  held  also  in  this  case  that  a  bill  may  be  filed  against  sev- 
eral persons,  relative  to  matters  of  the  same  nature,  forming  a  connected 
series  of  acts,  all  intended  to  defraud  and  injure  the  pluntifb,  and  in  which 
all  the  defendants  were,  more  or  less,  though  not  jointly,  concerned  in  each 
act. 

In  New  York  &  N.  H.  R.  R.  Co.  'o.  Schuyler,  17  N.  Y.  592,  spuiions  cer- 
tificates of  stock  had  been  issued,  and  the  company  sued  to  cancel  them.  It 
was  held  that  the  false  certificates  havine  a  common  origin  and  common 
ground  of  invalidity,  the  holders,  although  they  became  such  under  differ- 
ent circumstances  and  conveyances,  and  claimed  different  rights,  could  all 
properly  be  joined  as  defendants.  See  also  Richtmeyer  «.  Richtmeyer,  (K> 
Barb.  59;  Brown  «.  Buffalo,  N.  Y.  &  E.  R  R.  Co.,  27  Hun.  842. 


In  re  Application  of  Riohabd  P.  Tebhune  for  leave  to  file  an  in- 
formation in  the  nature  of  a  writ  of  quo  wa/rranto  in  the 
name  of  the  Attorney-General, 

Fbederioe  a.  Pons  and  others,  claiming  to  exercise  a  franchise 
under  the  name  of  The  New  York,  Susquehanna  and  Western 
R.  R.  Co. 

(47  N.  J.  L.  218.) 

A  defaeto  consoUdation  of  two  railroad  companies  having  been  effected 
by  the  filing  of  a  certificate  in  the  Secretary  of  State's  office,  pursuant  to  the 
statute  (Pamph.  L.  1881,  p.  222),  and  an  organization  of  a  new  company 
thereunder  having  been  made,  and  considerable  money  expended  in  tilie 
construction  of  the  raiboads  included  in  the  consolidation :  Hdd,  that  the 
holder  of  income-bonds  of  one  of  the  companies  could  not  have  an  informa- 
tion in  the  nature  of  a  quo  toarranto  to  determine  the  validity  of  the  consoli- 
dation. 

On  application  for  leave  to  file  an  information  in  the  natnre  of 
a  quo  warranto  against  cei1:ain  persons  claiming  to  exercise  the 
franchise  of  a  raili-oad  corporation  under  the  name  of  the  New 
York,  Su6(jnehanna  &  Western  R.  R.  Co. 

Jokn  Lxnn  for  applicant. 

John  W.  Taylor,  contra. 

Depue,  J. — This  proceeding  was  instituted  for  the  purpose  of 
•testing  the  validity  of  the  organization  of  the  New  York,  Susqne- 
Pacts.  hauua  &  Western  R.  R.  Co.,  of  which  the  indiTidaals 

against  whom  this  writ  is  sought  are  directors. 

The  New  Jersey  Midland  K.  R.  Co.  was  formed  by  the  consoli- 
dation of  several  railroad  companies  incorporated  by  special  char- 
ters. This  consolidation  was  effected  by  a  special  act  of  the  legis- 
lature, approved  March  17, 1870.  Pamph.  L.,  p.  811.  The  prop- 
erty and  franchises  of  this  corporation  were  sold  under  foreclosure 
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adgptioQ  of  the  agreement  to  cooBolidate  was  duly  made,  and  the 
agreemeat  bo  adopted  was  filed  in  the  office  of  the  Secretary  of 
State  on  the  17th  of  Juue,  1881,  Id  com^iaace  with  the  Btstate. 
A  conBolidation  de  facto  vim  effected.  The  new  company  was 
de facto  organized.  Birectoi's  and  officers  were  elected,  and  noder 
the  organization  the  compaoj  lias  been  operating  the  railroads 
comprised  iii  the  scheme  of  consolidation,  aud  has  expended  cod- 
eiderable  money  in  completing  the  construction  and  extension  of 
the  railroads  inclnded  in  the  consolidatioD. 

Terhnne  is  no  longer  the  holder  of  any  of  the  capital  stock  of 
the  Midland  Company.  Hie  only  status  is  aa  the  holder  of  incoiue- 
boiids  of  that  company,  whicli  he  received  npon  the  reconstractioii 
under  the  plans  of  reorganization  of  1875  and  1880.  His  gromid 
of  complamt  is  that  the  consolidation  iuipaii-s  the  value  of  ibe 
securities,  he  holds  against  the  Midland  Company,  and  that  tiic 
fifty-six  hundred  shares  of  the  stock  of  that  company  issued  lu 
the  construction  company — by  the  voting  of  which  the  cousoiida- 
tioD  was  efiected — were  issued  in  violation  of  the  plans  of  I'e- 
organizatioQ,  on  the  faith  of  which  he  consented  to  the  reot^i- 
zation,  accepted  the  janior  securities  of  the  company,  and  paid 
the  assessments  thereon. 

He  now  applies  for  leave  to  tile  an  information  in  the  nature  of 
a  tpio  warranto  a^inst  the  directors  and  officers  of  the  Kew  York, 
Snsqnehanna  and  Western  R.  R,  Co.,  for  the  purpose  of  testing  the 
validity  of  the  act  of  consolidation  by  which  this  company  ewsa 
to  have  been  organized  and  to  have  its  legal  existence. 

It  ie  undeniable  that  this  corporation  was  organized  under  tbe 
forms  of  law;  that  it  acquired  existence  as  a  corporation  defadOt 
and  has  been  exercising  corporate  powers  ever  since  the  consolida- 
tion was  effected,  and  that  the  applicant  is  seeking  its  dissolntJon 
innRUTioii  III  by  these  proceedings  as  the  means  of  enforcing  rij^hu 
wtuuino  u^  personal  to  himself.  The  law  is  entirely  settled  that 
™b™of  coiI»  the  court  may  grant  leave  to  file  sneh  an  information, 
iinoM.  j^(.  j],g  instance  of  a  private  relator,  against  an  officer  of 

a  corporation  for  an  unlawful  intrusion  into  an  office  on  grounds 
affectmg  his  individual  title,  although  tlie  same  objections  applji  to 
the  title  of  every  other  officer  and  member  of  the  corporation,  and 
the  application  is  incidentally,  in  effect,  against  tbe  whole  corpo- 
rate body.  Rex  v.  "White,  5  Ad.  &  E.  613 ;  State  v.  Tolan,  4 
Vroom,  195  ;  Field  on  Corp.,  §  457.  But  when  the  proceeding  is 
against  certain  individuals  lor  claiming  to  act  as  a  corporation,  and 
its  object  is  to  try  the  legality  of  the  charter  and  to  determine  the 
corporate  existence  of  a  corporation,  it  can  be  institu- 
LMiUTT  or  ted  only  by  the  attorney-general  as  the  representative 
*''*^"'  of  the  State,  and  in  behalf  of  the  State.     For  tliat  pur- 

pose a  private  relator  cannot  have  tlie  use  of  this   writ.     Rex  v. 
Ogden,10  B.  &  C.  230;  Regina  v.  Taylor.  11   Ad.  &  E.  949; 
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Eegma  v.  Jones,  8  L.  T.  (N.  S^  503 ;  State  v.  P.  &  H.  Turnpike 
Co.,  1  Zab.  9 ;  Nat.  Docks  R.  K.  Co.  v.  C.  K  R  Co.,  5  Stew.  Eq. 
755-760 ;  Cole  on  Crim,  Inf.  124. 
The  role  to  show  cause  is  discharged,  with  costs. 

Who  may  be  Relator  in  Information  in  Nature  of  Quo  Warranto  to  Deter- 
mine Validity  of  charteri — ^The  question  whether  or  not  a  corporation  has  a 
rieht  to  its  charter  is  a  question  between  the  State  and  company.  The  State 
being  the  interested  party,  the  usurpation  of  the  franchise  being  a  public 
wrong,  the  remedy  should  be  a  public  remedy,  carried  on  in  the  name  of  the 
public  prosecutor,  and  the  real  relator  ought  not  to  be  allowed  to  usurp  the 
process  for  private  ends.  State  e.  Schnierle,  5  Rich.  299 ;  Cleary  9.  Deliesseline, 
1  McCord,  85 ;  State  v.  Paterson  &  H.  T.  Co.,  1  Zab.  9.  This  principle  is 
applied  to  the  case  of  a  motion  for  a  rule  to  show  cause  why  the  information 
should  not  be  allowed.  See  also  Commonwealth  v,  Allegheny  Bridge  Co., 
20  Pa.  St.  185;  Murphy  v.  Farmers'  Bank,  20  P.  St.  415;  Commonwealth  v, 
Philadelphia,  6.  &  N.  R.  R.  Co.,  20  Pa.  St.  518;  State  v.  Paterson  &  H.  T. 
Co.,  1  Zab.  9;  People  v,  N.  Chicago  R.  R.  Co.,  88  111.  537. 

Limitations  of  the  Legislative  Power  to  Repeal  Charter;  Rights  of  Third 
Persons. — The  recent  proceedings  in  New  Yoric  State  to  repeal  the  charter 
of  the  Broadway  Surface  R  R  Co.,  and  the  fact  that  creditors  of  that  com- 
pany may  seek  to  enforce  rights  as  against  its  property  suggest  the  questions :  . 
What  are  the  limits  of  a  legislature's  right  to  alter  or  repeal  a  charter  under 
a  reservation  clause  in  the  charter,  or  in  the  constitution  or  laws  to  which  it 
is  subject  ?  and  what  also  are  the  rights  of  creditors  after  such  repeal  or 
idteration? 

As  a  general  rule  the  power  reserved  by  a  legislatoe  to  alter  and  repeal 
the  charter  of  a  corporation  *4s  one  over  the  act  itself,  not  over  anything 
that  may  lawfully  have  been  done  under  the  act  before  its  repeal  or  altera- 
tion. It  is  only  by  great  confusion  of  things,  essentially  distinct,  that  this 
power  can  be  construed  as  applicable  to  a  contract  made  after  the  corporation 
came  into  existence."  Per  Strong)  J.»  in  Sinking  Fund  Cases,  99  U.  S.  700, 
740;  see  also  Close  v.  Greenwood  Cemetery,  107  U.  S.  466.  Thus  there  is 
drawn  a  broad  distinction  between  the  charter  itself,  which  is  a  contract  that 
may  be  altered,  repealed,  or  otherwise  impaired  under  a  reservation  clause, 
and  contracts  made  by  the  corporation,  its  shareholders,  officers  or  agents, 
with  third  persons — these  latter  not  being  within  the  reserved  right  to  repeal 
or  alter.     Many  authorities  sustain  these  views. 

Under  a  reservation  clause  a  State  cannot  repeal  a  charter  making  stock- 
holders personally  liable  for  the  debts  of  the  company,  so  as  to  affect  the 
security  of  existing  debts,  since  such  repeal  would  impair  contracts  between 
the  corporation  and  its  creditors.  Hawthorne  e.  Calei,  2  Wall.  22 ;  Coming 
9.  McCuUough,  1  N.  Y.  47 ;  Provident  Sav.  Ins.  v.  Jackson  Skating  Rink, 
52  Mo.  552;  St.  L.  R.  R.  Supplies  Co.  v.  Harbine,  2  Mo.  App.  184. 

And  under  a  reservation  to  alter,  a  State  may  make  shareholders  personally 
liable  for  all  debts  contracted  by  the  corporation  after  the  amendment  of  the 
charter,  but  not  for  debts  contracted  before  the  alteration  of  the  charter,  as 
such  retroactive  legislation  would  impair  the  obligation  of  contracts  extra- 
neous to  the  charter,  besides  depriving  the  shareholders  of  their  property 
without  due  process  of  law.  Commonwealth  v.  Cochituate  Bank,  8  Allen, 
42,  44;  see  also  Marr  v.  Bank  of  W.  Tennessee,  4  Lea  (Tenn.),  578. 

A  special  charter  cannot  be  altered  or  amended  under  a  *'  reserve  clause" 
contained  in  a  subsequent  general  statute.  Mowrey  e.  Indianapolis,  etc., 
R.  R.  Co.,  4  Biss,  78. 

Power  to  alter  and  amend  charters  reserved  by  legislature  is  limited.  It 
cannot  be  used  to  take  away  property  already  acquired  under  the  operation 
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of  the  charter,  or  to  deprive  the  corporation  of  the  fruits,  actually  reduced 
to  possession,  of  contracts  lawfully  made.    Sinking  Fund  Cases,  9  Otto,  700. 

**  The  power  of  alteration  and  amendment  is  not  without  limit.  The  alter- 
ations must  be  reasonable ;  they  must  be  made  in  good  faith,  and  be  oonabtent 
with  the  scope  and  object  of  the  act  of  incorporation.  Sheer  oppression  and 
wrong  cannot  be  inflicted  under  the  guise  of  amendment  and  alteration.  Be- 
yond the  sphere  of  the  reserved  powers,  the  vested  rights  of  property  of 
corporations,  in  such  cases,  are  surrounded  by  the  same  sanctions,  and  are  as 
inviolable  as  in  other  cases"  (citing  Miller  v,  N.  Y.  &  £.  R  R.  Ck).,  21  Barb. 
(N.  Y.)  613;  Mayor,  etc.,  of  Worcester  «.  Norwich,  etc.,  R  R  Co.,  109 
Mass.  113;  Commonwealth  «.  Essex  Co.,  13  Gray.  289;  Crease  «.  Babcock, 
23  Pick.  334.).     Shields  «.  Ohio,  5  Otto,  325. 

The  alteration  of  the  charter  of  a  corporation,  requiring  less  amount  of 
capital  stock,  whereby  the  amount  required  is  subscribed  for,  cannot  make 
previous  subscribers  to  its  stock  liable  as  shareholders  who  were  not  snch 
before  the  alteration.     Oldtown,  etc.,  R  R  Co.  v.  Veazie,  89  Me.  572. 

Where  the  ri^ht  is  reserved  to  revoke  the  charter  of  a  corporation  for  an 
abuse  of  its  privileges,  an  act  declaring  a  revocation  without  ascerUdning 
such  abuse  by  proper  proceedings  is  unconstitutional.  Mayor,  etc.,  of  Balti- 
more 9.  Railroad  Co.,  4  Am.  L.  Reg.  (N.  S.)  750. 

Where  the  charter  of  a  corporation  provides  that  it  may  be  repealed  ^*at 
the  pleasure  of  the  General  Assembly,"  the  right  of  the  State  to  repeal  the 
charter  is  subject  to  no  limitations,  except  that  the  power  cannot  be  exercised 
BO  wantonly  and  causelessly  as  to  violate  the  principles  of  natural  justice.  It 
cannot  so  exercise  its  power  as  to  injure  the  vested  rights  of  the  stockholders. 
The  legislature  may  appoint  a  trustee  to  take  charge  of  the  assets  of  the  cor- 
poration whose  charter  is  repealed,  but  it  cannot  establish  rules  which  will 
distribute  the  assets  unequally  among  the  creditors.  Lothrop  v,  Stedman,  42 
Conn.  583. 

Under  a  power  of  repeal  reserved,  the  legislature  cannot  foreclose  a  mort- 
gage made  by  the  company.  Ashuelat,  etc.,  Co.  f>.  Elliott,  58  N.  H.  451.  And 
as  a  general  rule,  it  may  be  affirmed  that  the  rights  of  creditors  cannot  be 
impaired  under  the  reservation  clause  authorizing  the  repeal  of  a  charter. 
**  The  law  cannot  suffer  a  trust  to  fail  for  want  of  a  trustee;  for  the  benefi- 
ciaries have  a  private  right  in  the  trust  estate,  which  is  as  inviolable  aa  prop- 
erty similarly  invested  without  a  trustee.  If,  with  the  consent  of  the 
stockholders,  the  charter  of  a  railroad  corporation  were  repealed,  its  riffht  of 
way  abandoned,  and  its  business  discontinued,  its  real  estate  held  in  fee 
would  not  escheat  and  its  rolling  stock  would  not  pass  to  the  State  as 
wrecked  goods  or  treasure  trove.  The  corporate  property  remaining  in  ex- 
istence could  not  be  confiscated  by  a  legislative  decree,  and  the  right  of  the 
stocldiolders  to  a  distribution  of  the  assets  through  the  agency  of  a  trustee 
or  receiver,  or  other  legal  process,  could  not  be  denied  without  a  repudiation 
of  constitutional  duty.^'    Raiboad  «.  Elliott,  58  N.  H.  455;  per  Doe,  C.  J. 
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ABimnSTBATIOV. 

Appointment  of  administrator.  Letters  admissible  to  prove.  Phillips  «. 
Chicago,  M.  &  St.  P.  R.  R.  Co.  (Wis.).    458. 

ABMIHIST&ATOB. 

Appointment  of,  by  court,  in  suit  by  deceased  landowner  to  obtain  compen- 
sation for  land  taken  for  railway  purposes.  Bridgman  «.  St.  Johnabuiy 
&  L.  C.  R  R.  Co.  (Vt.).    aO. 

AGSHCT. 

Consignor  has  implied  authority  from  consignee  to  stipulate  as  to  terms. 
Ryan  v.  Missouri,  K.  &  T.  R.  R.  Co.  (Tex.).    703. 

Presumption  in  absence  of  special  instructions  that  principal  consents  that 
agent  may  execute  agency  according  to  the  regular  custom  and  usage  re- 
lating to  that  particular  lund  of  busiuess.  Guesnard  v,  Lomsville  &  N. 
R.  R.  Co.  (Ala.).    691. 

ALLEGATA  £T  PBOBATA 

Allegations  in  moviog  affidavit  that  are  not  denied  by  counter  affldarit,  Juid 
sufficiently  proved.    In  re  New  York,  L.  &  W.  R.  R.  Co.  (N.  Y.).    48. 

Allegation  as  to  escape  of  fire  from  locomotive:  evidence  that  fire  com- 
menced on  land  aajoining  that  of  plaintiff  and  extended  to  his  land,  ad- 
missible under.    Butcher  v.  Vaca  Y .  R.  R.  Co.  (Cal.).    356. 

No  flagman  at  crossing:  plaintifF  need  not  allege  that  there  was.  Lesan  «. 
Maine  C.  R.  R  Co.  (Me.).    ^5. 

Variances  between  allegations  and  proof  as  to  railway  fires.    862  n, 

AHIXALS. 

See  Claim;  Ikstbuctiok. 

Cattle  trespassing  upon  adjoining  land  killed  through  defect  in  fences.    183  a. 

Collision:  when  essential  to  establish  statutory  liability  for  iujuiy  to  stock 
on  track.     190  n. 

Colt  escaping  upon  track  and  falling  through  bridge:  Jidd,  company  not 
liable.     Knight  v.  New  York.  L.  E.  &  W.  R  R  Co.  (N.  Y.).    188. 

Colt  following  dam  is  not  **  running  at  large."  Hillyard  v.  Grand  Tnmk  R. 
R  Co.  (Ont.).     154, 

Delay  in  carrying  cattle  on  Sunday:  liability  for.    486  n. 

•Duty  of  engineer  on  perceiving  cattle  on  track.    241  n. 

Entry  of,  upon  track  where  company  maintains  no  secure  fence,  followed  by 
injury:  ?ield,  company  liable.  Fort  Wayne,  C.  &L.  R  R  Co.  v.  Herbold 
(Ind.).    221. 

Expenses  in  curing  injured  stock  may  be  recovered  from  railway  company. 
International  &  C.  N.  R.  R.  Co.  v,  Cocke  (Tex.).    226. 

Limiting  liability  for  negligence  to.  Sprague  v.  Missouri  P.  R  R  Co.  (Kan.). 
684. 

Owner  voluntarily  placing  them  upon  track  cannot  recover  for  their  injury. 
Missouri  P.  R  R  C.  v.  Roads  (Mo.).    165. 

Presumption  of  negligence  where  stock  are  killed  owing  to  failure  to  fence. 
281  n. 

Stipulation  requiring  notice  of  claim  for  injured  live-stock  is  a  valid  condi- 
tion.   689  n. 

Trespassing  upon  adjoining  land:  fact  that  animals  were,  no  defence  for  kill- 
ing them  upon  unfenced  railroad  track.  Missouri  P.  R  R  Co.  v.  Roads 
(Mo.).    165. 

Unlawfully  running  at  large:  liability  of  company  for  injury.    210  n. 

Gross  negligence  must  be  shown  in  order  to  recover  for  injury  to.  In- 
ternational &  G.  N.  R.  R  Co.  V,  Cocke  (Tex.).    226. 


AimC  AL8-  GmUnusd. 

Unruly :  railroad  company  nol 

Shore  &  M.  8.  R.  tt.  Go.  (k 

YariAnce  in  statiog  and  provins 

What  averments  of  negligence] 


APFSAL, 

Dee 

Defendant  in  whose  favor  Judj 
refusal  of  court  to  make  sp 
R.  R..Co.  (la.).    172. 

Error:  assignments  of,  must  b 
V,  Irvine  (Tex.).    518. 

Excessive  verdict:  reversal  onl; 
motive  on  part  of  jury,  i 
833. 

In  condemnation  suit:  proceed 

Motion  to  quash  citation:  ruli 
where  trial  was  had  at  secoi 
&  G.  N.  R.  R-  Co.  9.  Cocke 

Refused  instruction  presumed  t 
more  &  O.  R.  R.  Co.  «?.  Ro^ 

Transcript:  amended  pleading 
ord.    Johnson  v.  Missouri  ] 

When  evidence  is  not  in  record 
inapplicability  of  instructio 
«.  Itowan  (Ind.).    890. 

APPELLATE  COTTET. 

Finding  of  facts  by,  condusiye 
V,  Russell  (111.).    149. 

AEGTJICEHT. 

Open  and  close:  landowner  ma; 

AETICLE8  OP  AS80CIATI0V. 

See 

Execution  of,  by  authorized  aj 
R  R  Co.  CN.  Y.).    43. 

AWAED. 

i 

Collateral  attack:  award  is  sub 
time  and  place  of  commisi 
Louis  R  R.  Co.  (Minn.). 

Vested  in  landowner  by  payi 
Denver  &  N.  O.  R.  R  Co. 

Waiver:  license  by  landownei 
waiver  of  objections  to  va 
Louis  R.  R  Co.  (Minn.). 

Awirnres,  PEOJEcmre. 

Injury  to  railway  employees  bj 
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BA06AGB. 

Mechanics'  tools:  reasonable  amount  of,  indnded  in.  Kansas  C,  Ft  8.  A; 
G.  R  R  Co.  «.  Morrison  (Kan.).    481. 

Reasonableness  of  amount  of,  is  a  question  for  jury.  Kansas  C,  Ft  8.  &  0. 
R  R  Co.  V,  Morrison  (Kan.).    481. 

Trunk:  negligent  failure  to  deliver,  when  called  for;  common  carrier's  liabil- 
ity continues.    Kansas  C,  Ft.  8.  &  G.  R  R  Co.  «.  Morrison  (KulX 

4ol. 

What  articles  are  included  within.    486  n. 


BBLL8  AVD  WHISTLES. 

See  SiGHAiA 

BILL  OF  EZCEPTI0B8. 

Paper  or  document  may  be  incorporated  in  it  without  copying.    Cincinnati. 
H.  &  I.  R  R  Co.  V.  Butler  (Ind.).    26d. 

BILL  07  LADIHG. 

Acceptance  of,  hdd  an  assent  to  stipulations  in.    Ryan  «.  Missouri,  K.  &  T. 

R  R.  Co.  (Tex.).    708. 
Clause  in,  limiting  liability  of  each  carrier  to  damage  done  to  goods  while  in 

transit  on  its  line  is  invalid.    Gulf,  C.  &  8.  F.  R  R  Co.  v.  Golding 

(Tex.).    782. 
Construea  by  court.    Wabash,  8t.  L.  &  P.  R  R  Co.  v.  Jagxerman  (111.).  680. 
Delivery  of  goods:  verbal  agreement  between  consignor  and  railroad  company 

to  ship  goods  to  a  third  party  will  not  authorize  or  excuse  the  delivery  by 

the  company  to  such  person  as  against  an  assignee  of  the  bill  of  lading 

without  notice.    Garden  G.  Banx  «.  Humiston  &  8.  R  R  Co.  (la.). 

695. 
Exemption  of  carrier  from  loss  by  fire:  carrier  must  prove  that  he  was  not 

negligent    Ryan  f>,  Missouri,  K.  &  T.  R  R  Co.  (Tex.).    708. 
Indorsee  for  value  and  without  notice  not  bound  by  terms  of  extrinsic  col- 
lateral agreements.    701  n. 
Is  a  symbol  of  property.    702  n. 
Limitation  of  carrier's  liability.    710  n. 
Limitation  clause:  fiUine  up  of  several  blank  bills  of  lading  containingsame 

clause  held  admissible  to  ehow  assent  to.    Wabash,  8t.  L.  &  P.  R.  R  Co. 

9.  Jageerman  (111.).    680. 
Liability  of  railroad  company  in  absence  of.    689  n. 
Nature  of.    701  ?i. 
Stipulation  in,  limiting  liability:  reduced  rate  good  consideration  for.  Bpragne 

f>,  Missouri  P.  R.  R  Co.  (Kan.).    684. 
Stipulations  in,  limiting  liability  for  negligence.    Sprague  v.  Missouri  P. 

R  R  Co.  (Kan.).    684. 
When  consignee's  name  in,  is  left  blank,  the  contract  is  to  deliver  to  consignor 

or  his  assigns.    Garden  Grove  Bank  v.  Humiston  &  S.  R  R  Co.  ^a.). 

695. 

BOABD  07  PUBLIC  WORKS. 

Must  be  regularly  convened  and  act  as  a  board  in  order  to  exercise  powers 
conferred  upon  it  Mayor,  etc,  of  J.  C.  «.  Central  R  R  Co.  of  N.  T. 
(N.  J.).    188. 

BOBD. 

Damages  to  tenant  after  bond  filed,  recoverable  in  action  on.    183  n. 

Indemnif ving  bond  to  receiver,  resolution  of  directors  providing  for,  inures  to 
benefit  of  any  one  contemplated  by  it  having  a  just  debt  or  claim  against 
the  receiver  as  such,  or  personally.    Ryan  v.  Hays  (Tex.).    501. 


BBAKEXiJf. 

Geneml  manager  and  train-dis 
Chicago,  sL  &  St.  P.  R  R 

BSISeB. 

Approaches:  repair  of.    800  n. 
Low :  brakeman  not  informed  o 

O.  R  R.  Co.  V,  Rowan  (Idc 
Projecting  awnings,  low  bridg( 

employees  by.    897  n. 
Repair  of  bridge  and  approach* 

Newton  v.  Chicago,  R  I.  & 

BB0XBB8. 

Bound  only  to  exercise  reasonab 
sonable  commissions  for  tl 
R  R  Co.  (Ala.)    691. 

BUBDEV  07  PBOOF. 

As  to  incorporation  TiM  to  b( 

York,  L.  &  W.  R  R  Co.  (I 
Destruction  of  goods  by  fire  in  1 
Execution  of  articles  of  associal 

ity  of  agent  must  disprove 

(N.Y.).    48. 
Freedom  from  contributory  negl 

Syracuse.  B.  &  N.  Y.  R  R 
Is  on  plaintiff.  Mvnning  v,  Det 
Negligence  in  fencing  road:  oni 

for  injuries  done  to  his  stocl 

(Tex.).    236. 
Negligent  railway  fire:  company 
Onus  probandi  to  disprove  negl 

that  the  fire  originated  fron 

Brinkman  (Md.).    842. 
Owner  of  stock  must  show  ii 

Shore  &  M.  S.  R  R  Co.  (M 
Tliat  place  is  one  which  cannot 

Wayne,  C.  &  L.  R  R  Co.  v 

CABS. 

Insufficient  heating  of  mail  car 
not  liable.    Turrentine  v.  R 

Sufficiency  of.    468  n. 

Foreign,  defective:  liability  of 
N.  R  R  Co.  (Mass.).    421. 

0ATTLEOUABD8. 

Duty  of  company  to  maintain,  v 
Co.  V,  Herbold  (Ind.).    221. 

Is  sufficient  if  it  will  turn  back 
Shore  &  M.  8.  R  R  Co.  (M 

Opinion:  evidence  as  to  sufficie 
Shore  &  M.  S.  R  R  Co.  (M 

Sufficiency  of.    245  n. 

GHABeE  TO  JITBT. 

See 
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CEAXTSB. 

See  CoNSTBUcnoK;  Railboai)  OoMPAinr. 

EM  not  impaired  by  statute  taking  away  right  of  appeal  in  condemnation 

groceedings,  although  such  right  of  appeal  was  conferred  by  the  diarter. 
tate  of  N.  J.  t>.  Weldon  (N.  J.).    18i 

Impairing  obli^tion.    187  n. 

Interference  with  the  rights  and  franchises:  condenmation  of  roadbeds  Ss  an. 
60  n. 

Irrepealable:  cannot  be  impaired  by  legislature.  State  of  N.  J.  «.  Weldoa 
(N.  J.).    184. 

Power  to  make  by-laws,  rules,  and  regulations  touching  disposition  and  man- 
agemenCof  company's  property,  and  all  matters  appertaining  to  its  concenis, 
not  impaired  by  State  law  creating  railway  commission,  charged  with 
duty  of  preyenting  extortions  and  mscriminations  by  railway  companies 
within  the  limits  of  the  State  and  with  the  enforcement  of  reasonable 
police  regulations  for  the  comfort,  conyenience,  and  safety  of  trayeUen 
and  persons  doing  business  with  the  company  witliin  the  State.  Stone  t. 
Farmers'  L.  &  T.  Co.  (U.  S.  Sup.  Ct.).    577. 

Repeal:  limitations  of  the  legislature's  power  to.  Rights  of  third  persons. 
757  n. 

Right  of  railway  company  ' '  from  time  to  time  to  fix,  regulate,  and  receiye  the 
tolls  and  charges  by  them  to  be  receiyed  for  transportation"  does  not  de- 
priye  State  of  right  to  regulate  railway  chaiges.  Stone  o.  FarmeiB*  L.  & 
T.  Co.  (U.  S.  Sup.  Ct).    577. 

Who  may  be  relator  m  information  in  nature  of  *guo  wJurarUo  to  detennine 
yalidity.    757  n. 


CLAIK. 

See  BoKD;  iKSTBUonoir. 

Affidayit  of  claim  for  injury  to  liye-stock:  waiyer.    690  n. 

Against  receiyer:  payable  out  of  profits  or  income  of  property  in  his  hands. 
Ryan  v.  Hays  (Tex.).    501. 

Presentation  within  six  months  after  injury  to  agent  of  company  to  forward 
to  auditing  department,  coupled  with  statement  of  agent  that  he  had  for- 
warded it,  and  would  pay  it  on  his  return  trip,  etc.,  held  sufficient  evi- 
denoe  of  due  presentation  to  authorize  submission  of  the  question  to  the 
jury,  eyen  though  there  is  eyidence  tending  to  show  that  said  agent  had 
no  authority  to  receiye  the  presentation  oi  the  claim.  Alabuma  G.  S. 
R.  R.  Co.  V.  Roebuck  (Ala.).    176. 

Presentation  of,  for  killing  stock.    180  n. 

Priority  of  claims  for  damages  or  injury  done  passenger  through  the  negli- 
gence of  the  receiyer  or  his  employees.    Ryan  v.  Hays  (Tex.).    601. 

Priority  of  claims  for  freight  lost  oyer  mortgage  debt.  Ryan  v.  Hays  (Tex.). 
601. 

Stipulation  as  to  notice  of,  7ield  not  to  apply  where  owner  refused  to  receive 
goods.    Gulf,  C.  &  S.  P.  R.  R.  Co.  «.  Golding  (Tex.).    782. 

Where  current  receipts  are  applied  to  satisfy  mortgage  cieditors  or  to  improye 
the  railroad  property,  held  that  an  equal  amount  of  the  proceeds  of  the 
mortgage  sale  may  be. used  for  the  satisfaction  of  yalid  claims  filed  with 
the  receiver.    Ryan  «.  Hays  (Tex.).    501. 

Claims,  debts,  and  liabilities:  receiver  taking  railway  property  subject  to, 
Tield  liable  to  claim  for  injury  to  employee.  Central  T.  Co.  «.  Sloan 
(la.).    898,  899  n. 

CLA88I7ICATI0V. 

Saw-logs  belong  to  class  "J.,"  Texas  Revised  Statutes,  sec.  884.  Burkholder 
V,  Union  T;  Co.  (Mo.).    656. 
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comassiov,  state  sailboad. 

Act  creating,  ?isld  not  to  impair  charter  rights  in  Misdafiippi.    Stone  v.  Far- 

mers*  L.  &  T.  Co.  (U.  8.  Sup.  Ct.).    577. 
Act  creating  commission  in  Mississippi  not  in  conflict  with  constitution  of 

that  State.    Farmers*  L.  $;  T.  Co.  (U.  S.  Sup.  Ct).  677. 

COUCOV  CABBISB. 

See  Conflict  of  Laws;  FACiLrnES;  Mail  Mattrb;  Mastbb  and 

Sbbyant;  Passbhosbs. 

Action  by  consignor  for  failure  to  deliver  goods :  complaint  must  show  con- 
signor to  be  real  party  in  interest.    Penna.  Co.  «.  Poor  (Ind.).    711. 

Cars:  no  implied  contract  to  return,  arises  where  they  are  received  loaded  for 
transportation  and  delivery  to  consignee.  Missouri  P.  R  R.  Co.  v,  Chi- 
cago &  A.  R.  R.  Co.  (Mo.  U.  8.  Ct.  C.)    718. 

Company  receiving  loaded  cars  from  another  road  for  transportation  is  liable 
as  a  common  carrier  in  case  they  are  destroyed  en  route  by  flre.    Missouri 
t».  R.  R,  Co.  V.  Chicago  &  A.  K.  R.  Co.  (Mo.  U.  8.  Ct.  C.).    718. 

Connecting  lines:  liability  of,  for  loss  or  injury  to  freight.  Gulf,  C.  &  S.  F. 
R.  R  Co.  «.  (folding  (Tex.).    782. 

Connecting  carriers  jointly  ana  severally  liable  for  injuries  done  during  any 
part  of  transit  to  through  billed  goods.  Gulf,  C.  A  S.  F.  R  R  Co.  v. 
Golding  (Tex.).    733. 

Connecting  roads:  liability  for  cars.    720  n. 

Consignee  is  presumed  to  be  the  real  party  in  interest  Pe^na.  Co.  «.  Poor 
(fid.).    711. 

Continuance  of  liabilitywhere  company  ne;;ligentlv  failed  to  deliver  goods 
when  called  for.  Kansas  C,  Ft.  S.  &  G.  R  R  Co.  v.  Morrison  (Kan.). 
481. 

Express  matter,  railway  company  must  cany,  for  the  public,  but  may  choose 
its  own  agents  to  attend  to  this  duty.    Express  Cases  (U.  S.  Sup.  Ct.).   545. 

Exemption  of  company  from  liabilitv  for  damage  done  to  goods  while  in 
transit  on  other  lines,  to  be  available,  company  must  prove  that  the  dam- 
age done  to  the  goods  was  not  done  while  they  were  in  transit  on  its  line. 
Gulf,  C.  &  8.  F.  R  R  Co.  v.  (folding  (Tex.).    782. 

Express  and  railway  companies:  relation  to  each  other.    571  n. 

Freight  charges:  where  persons  hired  a  trolly,  took  it  away,  and  returned  it 
by  rail,  consigned  to  the  owner,  but  omitted  to  pay  charges  on  it  and  the 
owner  refused  to  pay  such  charges,  held,  that  the  persons  who  hired  the 
trolly  were  liable  to  pay  the  freight  Great  W.  R.  K.  Co.  v.  Bagge  (Eng.). 
716. 
^  '<  Household  goods"  defined.    Smith  v.  Findley  (Kan.).    712. 

Husband  presiuned  to  be  authorized  agent  of  wife  in  re^rd  to  shipment  and 
control  of  household  goods.  Furman  v,  Chicago,  R.  I.  &  P.  R  R.  Co. 
(la.).    780. 

If  goods  destroyed  by  fire  after  delivery  to  consignee  or  after  they  have  been 
tendered  to  him,  the  company  is  not  liable  if  not  in  fault,  tii  the  latter 
case,  its  duties  are  only  those  of  a  warehouseman.  Missouri  P.  R  R.  Co. 
V.  Chicago  &  A.  R.  R  Co.  (Mo.  U.  8.  Ct  C).    718. 

Liability  of  carrier  depends  upon  priviti^  of  contract  between  carrier  and 
I)er8on  who  employs  him,  and  upon  right  on  carrier's  part  to  compensa- 
tion for  his  services.    Central  R  R  &  B.  Co.  v.  Lampley  (Ala.).    720. 

Mail  contractor  and  sender  of  letter  by  mail:  no  privity  between;  and  con- 
tractor has  no  right  to  compensation  from  the  sender  of  a  letter.  Hence, 
contractor  is  not  liable  to  sender  of  letter  if  it  be  lost,  although  the  con- 
tractor mav  be  at  the  same  time  engaged  in  the  business  of  a  common 
carrier.     Central  R  R  &  B.  Co.  v,  Campley  (Ala.).    liO, 

Mail  matter:  liability  of  railroad  company  for  loss  of,  is  not  that  of  a  common 
carrier,  but  of  a  bailee  for  hire.  Central  R  R  &  B.  Co. «.  Lampley  (Ala.). 
72a 
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While  railroad  compaii^  ta  liable  to  Bender  for  a  r^iatered  letterit  Mden 

or  lost  tbrouKh  the  negligeace  or  want  of  care  of  ila  agents  or  Kmnb, 
the  burden  of  proof  is  on  plaintiff  to  show  negligence.     Central  R  R 1 
B.  Co.  T.  LaraplejCAla.).    720. 
Railway  companr  in  Ohio  is  a  common  cairier.  BcofleldD.LakeSltMeAlLS. 
RB.  Co.  (O.).    «18. 


G01[?ETB&TI0V. 

Amount  of  damages  eatimated  bj  raluation  at  time  of  filing  petition.  Bdua- 
ber  V.  Chicago  A  E.  B.  B.  Co.  aiL).     130. 

Fixes  rights  of  parties  to  condemnation  proceeding  with  relation- to  Ibe  tioM 
of  nliDE  iLe  petition.     Scbreiber  v,  Chicago  A  £.  B.  R  Co.  (HI.)    ISO. 

Payment  of  necessary  to  fix  rights  of  parliea  to  condemnation  suit  and  matt 
precede  entry.    188  n. 

To  lenant  when  leasehold  property  la  taken  by  railiray  company  before  ex- 
piration of  term.    Scbreiber  e.  Cliicago  A  £.  R.  a  Co.  (111.).    ISO. 

coxpuntT. 

Stating  one,  bufflcient  ground  of  acUon  good  on  demorrer  althoodi  ntbiiI 
otW  counU  arc  bad.    Wabash,  St.  £  A  P.  R  R.  Co.  e.  Nice  QM.).  168. 


Appeal  from  proceeding!  in,  lies,  notwithstanding  payment  of  monitor  land 

taken.    125  n. 
Award:  right  of  landowner  to.  becomes  vested  upon  payment  or  deporil  of 

(be  sum  awarded.    Denrer  A  New  Orleans  R.  R  Co.  c.  Lunbora  (CoL). 

115. 
Collateral  attack  of,  by  landowner,  forwaot  of  notice,  is  prt^r.    Kanne 

V.  Minneapolis  &  St.  Louis  R  R  Co.  (Hinn.).    137. 
Compensation  for  land  taken,  right  to  transfer  to  pun^aaer  of  land:  Md, 

transferror  not  a  necessanr  par^  in  suit  to  obtain.      Bridgman  v.  Sc 

Johnsbury  A  L.  C.  R  R.  Co.  (Vt.l.     SO. 
Dwelling-house  and  curtilage  exempt  from  occupancy  by  nulroftd  in  locaUng 

ilB  route.     Appeal  of  Swift  (Pa.).     1. 
Exemption;  land  of  private  corporation  is  not  within.    51  n. 

What  property  is  within.    2  n. 

Lands  once  taken  for  a  public  use  cannot  without  legislation  be  appn^risled 

ill  ineaiim  to  different  public  uae.    Baltimore  A  O.  A  C.  B.  R.  Co.  *. 

North  (Ind.).    36. 
Ijeasing  railroad  does  not  deprive  lessor  company  of  power  to  condemn  landi, 

even  though  leasee  la  a  foreign  corporatioii.    in  rt  New  York,  LAW. 

R.  R,  Co.  (N.  Y.).    48. 
Lien  of  owner  for  compenaation  for  land  taken  for  reilioad  purposes.    33  a. 
Necessary  parties  in  suit  to  recover  damages  for  land  taken.     Bridgman «. 

St.  Johnsbury  A  L.  C.  R  R.  Co.  (Vt.).     80. 
Of  lands  already  devoted  to  public  use.     43  n. 

Place  and  manner  of  crossing  track  with  railway;  company  may  select.    Chi- 
cago A  W.  L  R  R.  Co.  V.  Englewood  Connecting  S.  R.  Co.  (iU.).    St. 
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COHDEMV  ATIOV—  Continued, 

Proceedings  in  argument:  landowner  may  open  and  close.    126  n. 

Are  special,  and  governed  by  peculiar  rules  of  pleading  and  practice. 

Denver  <&  N.  O.  R  R.  Co.  v.  Lamboru  (Col.).    116. 
Public  use:   intention  of  legislature  to  subject  lands  to  different  use;  not 

implied  from  general  laws  like  drainage  statutes.    Baltimore  &  O.  &  C. 

R.  R  Co.  V.  North  (Ind.).    86. 
< Land  devoted  to  one  mav  be  appropriated  to  another,  except  when.    In 

re  New  York,  L.  &  W.  R.  R.  Co.  (N.  Y.).    43. 
Use:  company  may  elevate  or  depress  roadbed  upon  land  taken.    Cauidy  o. 

Old  C.  R.  R.  Co.  (Mass.).    88. 
Railway  company  may  put  land  taken  to  all  necessary  and  incidental 

uses.    Cassidy  «.  Old  C.  K.  R.  Co.. (Mass.).    88. 


COHDVOTOB. 

Stolen  goods:  person  travelling  with;  conductor  not  liable.  Randlette  «. 
Judkins  (Me.).    478. 

OOHPLIOT  OF  LAWS. 

See  COBFOBATION. 

Action  arising  under  laws  of  another  State.     176  n. 

Husband  killed  in  State  where  law  gives  no  right  of  action  for  death.  Held, 
wife  cannot  go  into  another  State  and  bring  suit  therefor.  WilUs  v.  Mis- 
souri P.  R.  R.  Co.  (Tex.).    879. 

Lex  loci  contractus  determines  validity  of  claims  for  exemption  from  liability 
for  loss  of  or  damage  to  goods,  where  the  contract  of  carriage  is  to  be 

Performed  in  several  States.  Ryan  «.  Missouri,  K.  &  T.  R.  R  Co.  (Tex.). 
08. 

Passenger  travelling  on  a  railroad  in  Georgia,  in  which  State  he  resides,  be- 
tween cities  of  Macon,  Ga.,  and  EufauTa,  Ala.,  cannot  maintain  an  action 
in  the  courts  of  Alabama  a^nst  a  Georgia  railroad  company,  as  a  com- 
mon carrier,  for  personal  injuries  sustain^  in  Georgia.  Central  R.  R  & 
B.  Co. «.  Carr  (Ala.).    487. 

Whether  a  railroad  company,  incorporated  in  Georgia  and  extending  its  busi- 
ness into  Alabama,  cannot  bring  suit  in  Alabama  for  a  breach  of  contract 
to  be  performed  partly  in  each  State,  qaare.  Central  R.  R  &  B.  Co.  v, 
Carr  (Ala.).    487. 

COHSOLIBATIOH. 

Validity  of,  not  determinable  by  quo  warranto  at  the  suit  of  bolder  of  income 
bonds  of  one  of  the  companies  consolidated.  In  re  Terhune  9.  Potts 
(N.  J.).    754. 

C0V8TITVTI0NAL  LAW. 

Altering  charter  as  against  third  person.    767  n. 

Judgment  lien  supenor  to  lien  or  mortgage  or  trust  deed:  statute  making, 
Md  constitutional.    Central  Trust  Co.  9.  Sloan  ^a.).    898. 

Statutes  requiring  railway  company  to  build  and  maintain  crossing,  is  consti- 
tutional. Portland  &  R.  R.  R  Co.  v.  Inhabitants  of  Deering  (N.  H.). 
61. 

Statute  givine  three  times  the  excess  over  legal  rate  charged  by  railroad  com- 
pany, ?ieM  constitutional.    Burkholder  v.  Union  T.  Co.  (Mo.).    666. 

Torts  of  independent  contractors,  railway  company  not  liable  for,  under  sec. 
8,  Art.  16,  Pa.  constitution,  1874.  Edmundson  v.  Pittsburg,  McE.  &  Y. 
R  R.  Co.  (Pa.).    428. 
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COHSTITinriOHAL  PSOYinOVS  CITED  AHB  OOVSTBUXD. 

StATB  OONSTITirnOHB. 

latoa. 
Art.  1,  g  e,  Art.  8,  g  12,  referred  to.    889. 

MmtmrL 

Art.  12,  §4,— General  Aasembly  must  pass  laws  to  fix  rates,  etc,-^refened 

to.    561. 
Art.  12,  §  23,— Prohibits  d]flcrimination,^referred  to.    561. 

Ohio. 
Art.  18,  §  2, — General  incorporatioi^  acts  may  be  amended,^ref6Red  to.  215. 

P&nntyloania, 

Const  1874.  Art.  16,  S  8.  Eminent  Domain:  "injured  and  destniyed;" 
words  construed.    438. 

C0H8TBV0TI0V.  « 

Grant  of  authority  to  impose  unjust  burdens  on  citizens  or  to  take  away  pub- 
lic riehts,  must  clearly  be  within  grantor's  power  and  intention,  and 
should  be  construed  with  the  utmost  rigor.  Mayor,  eto.,  of  J.  C.  o.  Cen- 
tral R  R  Ck).  of  K  Y.  (N.  J.).    188. 

Of  constitutional  provisions  applicable  to  contract  by  the  State  with  corpon- 
tions  having  irrepealable  cmarters.  State  of  N.  J.  «.  Weldon  (N.  J.X 
184. 

COHTSACT. 

Control  of  roads  within  terms  of  contract  between  sleeping-car  company  and 
railroad  company:  contract  construed.  Pullman's  P.  C.  Co.  «.  MisBouri 
P.  R  R  Co.,  U.  S.  Sup.  Ct.    587. 

Kot  impaired  by  legislative  enactment  limiUngor  altering  the  modes  of  pro- 
ceeding for  enforcing.    State  of  K.  J.  «.  Weldon  (K.  J.).    134. 

Performance  in  several  States.  Breach  of,  where  action  is  to  be  brought  for. 
Central  R  R.  &  B.  Co.  «.  Carr  (Ala.).    487. 

Written  contract  supersedes  all  prior  contracte  relating  to  the  same  subject. 
Smith  «.  Findley  (Kan.).    712. 

COVTBACTOB. 

Buildings  near  right  of  way  injured  by  blasting  of  an  independent  contractor 
building  a  railroad.  Held,  company  not  liable.  Eamundson  «.  Pitts- 
burg. McK.  &  Y.  R  R  Co.  (Pa.).    428. 

Employing  and  iwying  his  own  workmen  and  using  his  own  means  in  build- 
ing railroad,  is,  as  to  third  persons,  independent  of  railway  company,  al- 
though ite  engineer  has  supervision  of  time  of  doing  his  work.  Bdmund- 
son  V,  Pittoburg,  McK  &  Y.  R  R  Co.  (Pa.).    428. 

COVTBACTOB,  VB6LIGEVCE  OF. 

See  Kbougbncb. 

Liability  of  company  for  injury  caused  by.    429  fk 

COVTBIBUTOBT  HXOLIGEVCX. 

See  Nbgliosncb. 

Voluntarily  permitting  cattle  to  run  near  railroad  when  it  is  not  required  to 
be  fenced,  is.    Wabash,  St.  L.  &  P.  R  R  Co.  v,  Nice  (Ind.).    1&,  171  s. 
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GOBPOBATIOV. 

Corporate  existence  retained  by,  although  road  in  hands  of  reoeiver.  Ohio  Ss 
M.  R.  R.  Co.  V.  Russell  (III.).    149. 

Consolidated  Missouri  Pacific  R.  R.  Co:  held,  a  different  corporation  from 
original  Missouri  Pacific  R.  R  Co.  Pullman's  P.  C.  Co.  v.  Missouri  P. 
R.  R.  Co.,  U.  S,  Sup.  Ct.    637. 

£*oreign,  suits  against:  statutory  provisions  of  Alabama  authorizing  the 
service  of  process  in  actions  against  corporations  on  certain  designated 
officers  or  agents;  or,  affidavit  being  made  of  their  non-residence,  on  any 
white  person  in  the  employment  of  the  corporation  or  doing  business  for 
it,  do  not  authorize  suits  against  foreign  corporations,  except  on  causes  of 
action  originating  in  Alabama,  or  contracts  entered  into  with  reference  to 
a  subject-matter  within  that  State.  Central  R.  R  &  B.  Co.  v.  Carr  (Ala.). 
487. 

Ib  subject  to  police  regulation  as  to  fencing,  although  in  hands  of  receiver. 
Ohio<!^  M.  R.  R  Co.  «.  Russell  (111.).  149. 
•  A  railroad  forming  a  continuous  line  in  two  or  more  States,  and  owned  and 
managed  by  a  corporation  whose  corporate  powers  are  derived  from  the 
legislature  of  each  State  in  which  the  road  is  situated,  is,  as  to  the  do- 
mestic traffic  in  each  State,  a  corporation  of  that  State  subject  to  State  laws 
not  in  conflict  with  the  federal  constitution.  Stone  v.  Farmers'  L.  A  T. 
Co.  (U.  S.  Sup.  Ct.)    677. 

Residence:  railroad  extendincr  through  two  or  more  States  and  operated 
under  charter  procured  irom  each,  Tisld,  that  company  has  legal  resi- 
dence in  each  State.    Central  R  R  &  B.  Co.  d.  Carr  (Ala.).    487. 

Company  chartered  under  laws  of  Qeorgia  resides  in  that  State,  and 

cannot  exercise  any  of  its  corporate  faculties  in  Alabama  except  by 
comity,  which  is  granted  or  withheld  on  such  terms  and  conditions  as 
may  be  prescribed.    Central  R  R  &  B.  Co.  v,  Carr  (Ala.).    487. 

—  Wnere  chartered  by  more  than  one  State.    492  n. 

COSTS. 

Plaintiff  abandoning  claim  to  lands  must  pay.  Beard  «.  Credit  Valley  R  R. 
Co.  (Out.).    143. 

GBOSSniG. 

See  CoNsnTunoirAL  Law;  Flagujlk;  Sioh. 

Allowing  railway  train  to  block  crossing  an  unreasonable  time:  company 
liable  to  traveller  who  is  thereby  injiured.  Texas  A  P.  R.  R  Co.  v.  Self 
(Tex.).    810. 

At  private  way:  company  must  maintain,  where  charter  obligates  it  so  to 
construct  its  road  as  not  to  obstruct  the  safe  and  convenient  use  of  any 

Srivate  way  which  it  crosses.    Eeefe  v,  Sullivan  County  R  R   Co. 
5f.  H.).    801. 
Duties  of  railway  company  and  travellers  respectively  at  crossing.    Lesan  9. 

Maine  C.  R  R  Co.  (Me.).    246. 
Traveller  to  ascertain  proximity  of  train  before  going  over,  and  failure 

so  to  do  is  negligence,  even  where  the  crossing  is  over  a  side-track. 

Mvnning  v,  Detroit,  L.  A  N.  R  R  Co.  (Mich.).    817. 

Engineer  in  running  over  crossing  in  city.    808  n. 

Railroad  to  restore  and  repair  highway  at.    829  n. 

Bxtra  precautions  at,  daneerous.    810  n. 

Hi^way  approaches  leading  to,  must  be  put  in  order  by  railway  company 

building  crossing.    Qulf,  C.  &  8.  F.  R  R  Co.  v,  Greenlee  (Tex.).    822. 
Injury  at,  to  recover  from:  railway  company's  negligence  must  be  shown 

and  plaintiff's  negligence  negatived.    Ijesan  v.  Same  C.  R  R  Co.  (Me.) 

246. 
Looking  and  listening  for  a  coming  train:  negligence  to  cross  without. 

Lesan  e.  Maine  C.  R.  R  Co.  (Me.).    246. 
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CBMSa&--Oontinusd. 

Look  and  listen :  duty  of  person  going  on  railroad  track  to.    Ivena  v.  Qncin- 

nati,  W.  &  M.  R.  R  Co.  (Ind.).    258. 
Merely  ringing  bell  at,  not  sufficient  where  trains  cannot  be  aeen.    N.  Y., 

L.  E.  &  W.  R.  R.  Co.  e.  Randel  (N.  J.).    808. 
Omission  of  company  to  place  sign  at,  no  CTound  for  recoTery  where  penoD 

knew  of  danger  in  time  to  have  avoided  injury  from  passing  train.    Gnlf. 

C,  &  8.  F.  R.  R  Co.  «.  Greenlee  (Tex,).    822. 
Order  to  construct,  overhead,  refused  by  court  under  special  drcomstanoes. 

60  n. 
Permitting  one  railroad  company  to  use  right  of  way  does  not  confer  a  right 

upon  another  to  make  a  grade  crossing.    61  n. 
Proximate  and  remote  cause  of  injury  at.    841  n. 
Side-track:  failure  to  look  and  listen  at,  heid  negligence.    Mynning  v,  Detroit, 

L.  &  N.  R  R  Co.  (Mich.).    817. 
Statute  requiring  railway  company  to  maintain,  applies  to  a  railroad  built 

before  enactment  of  statute.    Portland  &  R.  R.  K.  Co.  v.  Inhabitants  of 

Deerlng  (N,  H.).    61. 
Statutory  signals  must  be  given  at.    Chicago  &  E.  I.  R  R  Co.  9  Bogga. 

(Ind).    282. 
Sufficiency  of  complaint  in  action  for  negligence  at.    297  n. 
Under-crossing:  verbal  agreement  for  revaluation  of  land.    61  n. 
\Vliere  crossing  is  particularly  dangerous,  care  proportioned  to  the  probable 

danger  must  be  used  in  approaching  it    Cincinnati,  H.  &  L  R  R  Co.  o. 

Butler  (Ind.).    262. 

OUBTILAeE. 

Cannot  be  defined  by  any  arbitrary  rules,  but  Includes  what  is  neceesaiy  for 
reasonable  enjoyment  of  house  as  a  residence.    Appeal  of  Swift  (Pa.).   1. 

CTT8T01I. 

Of  farmers  in  setting  fires  hsld  inadmissible  on  issue  of  negligence.     Green 

Ridge  R  R  Co.  «.  Brinkman  (Md.).    842,  846  n. 
"Negligent  habit"  of  engines  as  to  throwinff  sparks:  evidence  of,  must  be 

confined  to  the  time  of  the  fire  complained  of,  or  thereabouts.     Davidson 

t>.  St.  P.,  M.  &  M.  R.  R.  Co.  (Minn  ).    852. 
Principal  and  agent:  af;ency  to  be  executed  according  to  custom  of  place,  no 

matter  whether  prmcipal  has  actual  knowledge  of  such  custom  or  not 

Guesnard  v,  Louisville  &  N.  R  R  Co.  (Ala.).    691. 

DAMAeE8« 

See  Highway;  Laitdlobd  and  Tenaitt. 

Two  thousand  dollars  not  excessive  for  permanent  injury.    808  n. 

Changing  grade  of  streets.    141  n. 

Conflicting  evidence  in  condemnation :  jury  takes  view,  hsld,  that  their  finding 

will  not  be  disturbed  by  the  court.    Chicago  &  E.  R  R.  Co.  v,  Blake 

(Dl.).    97. 
Construction  of  railroad:   rule  for  estimating  damages  for  injuiy  from. 

Pittsburgh,  B.  &  B.  R  R  Co.  v.  McCloskey  (Pa.).    86. 
Cost  of  gooas  on  board  steamers  of  first  of  connecting  carriers  allowed  as 

measure  of.     Gulf,  C.  &  S.  F.  R  R  Co.  «.  Golding  (Tex.).    788. 
Cost  of  fencing  not  an  element  of,  but  question  how  much  bunlen  of  fencing 

will  detract  from  value  of  land  taken  may  be  considered.    Pittsbutgfa. 

B.  &  B.  R  R  Co.  V,  McCloskey  (Pa.).    86. 
Court  of  review  cannot  reverse  on  the  ground  that  damages  are  exorbitant 

Penna.  R  R  Co.  «.  Spicker  (Pa.).    672. 
•Crops  destroyed  by  railroad  builders:  whether  elements  of.    91  n. 
•Cutting  up  the  land:  manner  of,  may  be  considered.    92  n. 
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DAMAGES—  C<miintud. 

Daujrer  of  fire  and'  of  running  over  stock,  not  an  element  of.  Pittsburgh,  B. 
&  B.  R.  R.  Co.  V,  McCloskey  (Pa.).    86. 

Day  of  filing  petition  fixes  time  for  estimating  value  of  property.  Dupuis  v. 
Chicago  &  N.  W.  R.  R.  Co.  (111.}.    98. 

Death:  mental  sufTerings  and  injurea  feelings,  and  other  injuries  not  suscep- 
tible of  money  compensation,  not  elements  of.  Mynnmg  v,  Detroit,  L. 
&  N.  R,  R.  Co.  (Mich.).    817. 

Limited  to  statutory  amount  and  for  pecuniary  losses.  Mynning  «.  De- 
troit, L.  ifc  N.  R.  R.  Co.  (Mich.).     817. 

Depreciation  in  value  of  abutting  property  may  be  considered.    08  n. 

Difference  in  value  of  existing,  and  in  value  of  new,  improvements  nuty  be 
shown.    Dupuis  v,  Chicago  &  N.  W.  R.  R.  Co.  (111.).    08. 

Elements  to  be  considered  where  one  railway  company  condemns  the  crossing 
over  another's  road.  Chicago  A  W.  I.  K.  R.  Co.  «.  Englewood  Connect- 
ing R.  R.  Co.  (III.).    56. 

Excessive,  reversal  for.    98  n. 

Expenses  of  curine  injured  stock,  elements  of.  International  &  O.  N.  R.  R 
Co.  V.  Cocke  (Tex.).    236. 

Expulsion  from  train :  held,  damages  not  confided  to  compensation  for  loss 
of  time,  expenses  incurred,  and  cost  of  another  ticket.  Penna.  R.  R.  Co. 
V,  Spicker  (Pa.).     672. 

What  is  fair  compensation  for.  Jury  must  decide.    Penna.  R.  R  Co.  «. 

Spicker  (Pa.).    672. 

Fire  as  an  element  of,  considered.    91  n. 

For  overflowing  land,  recoverable.    92  n. 

For  injuries  to  person,  elements  of.    586  n. 

For  injury  to  land  not  taken,  is  difference  in  value  of  such  land  before  and 
after  construction  of  the  work.  Dupuis  «.  Chicago  &  N.  W.  R  R  Co. 
(III.).    98. 

Genera]  increase  of  value  of  property  in  neighborhood  consequent  upon  pre- 
lected construction  of  road,  not  an  element  of.  Pittsburgh,  B.  &  B. 
R.  R.  Co.  V,  McCloskey  (Pa.).    86. 

Grade  of  street:  railway  company  changing,  must  pay.  Mayor,  etc.,  of  Jer- 
sey City  «.  Central  R.  R.  of  N.  Y.  (N.  J.).     188. 

Greater  value  of  land  taken  as  part  of  a  larger  tract  may  be  considered  in  esti- 
mating.    Chicago  &  E.  R  R  Co.  v.  Blake  (111.).    97. 

Improvements  placed  on  land  by  railroad  company  not  an  element  of.  Texas 
&  P.  R  R  Co.  V.  Hays  (Tex.).    102,  106  n. 

Increase  as  well  as  decrease  in  value  must  be  considered  in  estimating.  Du- 
puis V,  Chicago  &  N.  W,  R  R  Co.  (111.).    98. 

Injury  caused  by  lack  of  diligence  in  procuring  medical  aid:  damages  not 
recoverable  for.    Louisville,  N.  A.  &  C.  R  R..Co.  «.  Falvey  (Ind.).   522. 

Jury  assessing,  must  confine  themselves  to  evidence.    Louisville,  N.  A.  &  C. 
.  R.  R.  Co.  V,  Falvey  (Ind.).    522. 

Landlord  and  tenant:  apportionment  between.    92  n. 

Locating  highway  across  railway  track:  measure  of.  Portland  <feR  R.  R. 
Co.  V,  Inhabitants  of  Deering  (N.  H.).    51. 

Locating  highway  across  railway  track,  company  entitled  to  damages  for. 
Portland  &  R  R  R  Co.  «.  Inhabitants  of  Deering  (N.  H.).    51. 

Measure  of,  for  causing  death.    822  n. 

Cash  market  value  is.    Dupuis  v,  Chicago  &  N.  W.  R  R  Co.  (HI.).   98. 

Generally:  authorities.    98  ». 

Necessity  of  dissolving  partnership  caused  by  plaintiff's  ill  health  consequent 
upon  injury  received  is  an  element  of.  International  &  G.  N.  R.  R.  Co. 
t>.  Irvine  (Tex.).    518. 

New  award  of:  where  condemnation  proceedings  abandoned,  except  as  to 
right  of  way.    Denver  &  N.  O.  R  R  Co.  v.  Lamborn  (Col.).     116. 

Nominal  damage  where  company  is  to  maintain  crossing:  ruling  of  court 
as  to.  disapproved.  Chicago  &  W.  I.  R.  R  Co.  v.  Englewood  Connecting 
R  R  Co.  (111.).    56. 


NtuBuice  coDtinaiiig:  dunages  limiMd  to  tacli  u  pUintiffB  tikTe  smtuned 

Kerioaa  to  commenceinent  of  Mtkni.     TJUne  e.  New  York  C.  i  E  B. 
R  Co.  (N.  T.).     3. 
Opinion  eTtdence  »•  lo.     113  n. 
Particular  use,  Talue  of  land  for,  mar  be  recovered.    Dupnis  e.  Chicwoi 

N.  w.  R  R  Co.  rni.).   93. 

Pennanence  of  injory.  effect  npon  penon  injured,  Iobb  of  time,  dimiciabed 

ability  to  cam  money,  pain  and  Buffering  and  espenws  of  illneN  ue  ele- 

menu  of.    Gulf.  C.  &  S.  F.  R  R  Co.  r.  Greenlee  (Tex.).    33S. 
Penonal  iojut;  tncasum  of,  in  action  for.    329  n. 
Poarible  pr^ta  are  not  elements  of.  although  jury  maf  coneider  particnlu' 

one  to  wbich  tbe  property  may  lie  defoled;  and  an  instruction  thU  con- 

foaea  tbeae  elemenia  and  excludes  both  b  erroneous.    Dupuis  e.  Cluiaii} 

*  N.  W.  R  R  Co.  (IU.JI.    98. 
Proflt*:  eTideoce  of  Ion  of,  inadmissible.    92  n. 
Plan  of  pTDpneed  building  rendered  impomble  by  taking  of  the  land  ii  not 

adnua&iUe  to  prove  f  utun  profits,  but  may  be  admitted  to  sliav  asei  io 

which  land  Uken  could  be  puL    Chicago  &  E.  R  R  Co.  o.  Blake  (HI.).  97. 
PuUlc  benefits  firon  public  improvements  cannot  be  set  oS  against  diimafns 

caused  by  the  improvemen  IS.   Chicago&E.  R  R  Co.  e.  Blake  (111.).  ST. 
Punitive:  not  admusible,  wben.     93  n. 
RUlroads  croaaing  each  other:  authority  to  slop  tiains  not  an  elemeat  ot. 

00  a. 
RoMd  as  boDt  may  be  conndered  in  estimating,    03  n. 
Sales  of  land,  evidence  of,  not  admissible  as  to  damages.    92  n. 
Special  ose,  as  hotel,  may  be  CMiaidered.    "" 
Speculatiur:  instruction  to  lury  to  disrega 

AB.  RRCo.e.  HcCloekeytPs.).    E_ 
Taxes:  evidence  of  assessment  of,  not  admiaaible. 
To  tenant  after  bond  filed:  recoverable  In  aciioa  on  bond.    133  n. 

For  land  taken :  elements  of.    93  n. 

Use  of  street  by  railway  company:  ferry  company  having  landing  at  foot  of 

■treet  cannot  claim  damages  for.     Pittsburgh  A  L.  R  R  R  C*.  e.  Jmks 

(Ps.).    77. 
Witness,  preliminary  proof  as  to  knowledge  of,  as  to  value  is  not  indiqxn- 

ssble.    Chicago  ^  K  R  R  Co.  e.  Blake  (Ul).    97. 


not  exceeding  slAtutory  amount.    Hynning  e. 
(Mich.).    817. 

Killing  husband  by  milroad  in  one  State  or  Territory  where  no  law  exists  giv- 
ing rigbt  of  sciti>i>  for  death,  ffttd.  wife  cannot  bring  sndi  action  in 
another  State.    Willis  «.  Missouri  P.  R  R  Co.  (Tex.).    §79. 

Measure  of  damages  for  causing.     823  n. 

Statutes  giving  remedy  (or  killing  a  person  are  not  applicable  to  the  tort  wben 
It  ia  committed  outside  of  the  jurisdiction  of  such  natates.    SS3  a. 


DIUTIKT. 

Verbal  agreement  between  condgnor  and  TsUrosd  company  to  ship  goods  to 
third  party  will  not  authorize  or  excuse  delivery  by  the  company  to  nidi 
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DZXTTBEAGB. 
Not  a  part  of  the  rate.    646  n. 


DSXiratSEB. 

To  evidence:  effect  of,  as  an  admiasion.  Rudd  v,  mchmond  4?  D.  R.  B.  Oo. 
(Va,).    258. 

DEBAILMEITT. 

Presumption  of  negligence  where  train  leaves  track.    601  n. 
Proof  of,  establishes  prima-fade  case  of  negligence.    Cleveland,  0.,  C.  &  L 
R.  R.  Co.  V,  Newall  (Ind.).    493. 

DISCBIXIKATIOV. 

Contract  of,  cannot  be  upheld  simply  because  the  favored  shipper  may  fur- 
nish for  shipment  during  the  year  a  larger  freightage  in  the  aggregate 
than  any  other  shipper,  or  more  than  all  others  combined.  Sconela  f . 
Lake  Shore  &  M.  S.  R.  R.  Co.  (O.).    612. 

Difference  in  length  of  haul,  grades,  etc.,  as  reason  for.    645  n. 

Discriminative  rate  contract  not  sustained,  even  though  it  may  be  "largely 
profitable"  to  carrier.    Scofield  v.  Lake  Shore  <&  M.  S.  R  R.  Co.  (0.).    612. 

Distance  as  a  reason  for.    646  n. 

Facilities:  discrimination  in,  not  subject  to  penalty  provided  by  Iowa  statute 
as  to  extortion  or  unjust  discrimmation  m  rates.  Bond  v.  Wabash,  St.  L. 
&  P.  R.  R.  Co.  (la.).    608. 

Furnishing  greater  quantity  of  freight  than  other  shippers  during  a  given  term 
no  reason  for  giving  a  rebate  from  publidied  tariff  on  such  freights  to  pre- 
judice of  other  shippers  of  like  freights  under  similar  circumstances,  and 
contract  to  give  such  rebate  held  void.  Scofield  v.  Lake  Shore  &  M.  8. 
R.  R.  Co.  (0.).    612. 

In  fares  on  competitive  trains.    646  n. 

Non-competing  coals:  difference  in  rates.    646  n. 

Parcel  rate :  hdd  discriminative.    646  n. 

Passenger  rates  and  tickets:  competition:  "  through  and  local "  fares.    476  n. 

discrimination  in  reference  to.    476  n. 

Railway  rates  and  discrimmations.    644  n. 

Speed  and  punctuality  as  a  reason  for.    645  n. 

Statute  provides  that  there  shall  be  no  discrimination  in  favor  of  any  road: 
subsequent  legislation  by  the  State  fixing  the  maximum  rate  for  other  rail- 
roads than  that  of  complainant,  Tield  not  to  apply  to  complainant  road  by 
virtue  of  the  provision  as  to  discrimination.  Stone  v.  New  Orleans  &  N. 
E.  R.  R  Co.  (U.  S.  Sup.  Ct.).    606. 

Volume  of  traffic  as  a  reason  for.    645  n. 

Where  lower  rate  ^iven  by  railway  company  to  favor  shipper  in  order  to  give 
him  an  exclusive  monopoly,  other  shippers  in  the  same  business  may  re- 
quire an  equal  rate  for  all  |under  like  circumstances.  Scofield  v.  Lake 
Shore  &  M.  S.  R.  R.  Co.  (O.).    612. 

Where  defendant  railroad  company  is  a  corporation  consolidated  under  stat- 
utes of  several  States^  includmj^  Ohio,  its  road  extending  into  several 
States;  ?ield,  that  its  acts  of  injurious  discrimination  committed  or  threat- 
ened in  Ohio  to  the  business  of  shippers  either  there  or  along  the  line  of 
its  railroad  in  that  State  may  be  enjoined  by  the  courts  of  that  State. 
Scofield  V.  Lake  Shore  &  M.  S.  R.  R.  Co.  (O.).    612. 

Where  plain tiff*8  business  was  such  as  to  make  them  frequent  shippers,  and  to 
make  a  continual  series  of  shipments  necessary  in  conducting  their  busi- 
ness, and  a  remedy  at  law  would  lead  to  a  multiplicity  of  suits;  held,  that 
chancery  would  intervene  by  injunction  against  the  discrimination  com- 
plained of  to  prevent  multiplicity  of  suits,  and  it  is  not  necessary  that 
Elaintiff  should  first  establish  his  right  by  action  at  law.  Scofield  t?.  Lake 
hore  &  M.  S.  R.  R.  Co.  (0.).    612. 
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DISEASE. 

Personal  injary  aggravated  by  predisposition  to.    686  n. 

DIVIDEVDS. 

Company  incorporated  in  1867;  completed  road  in  1870  at  cost  of  one  million 
dollars;  stock  subscriptions  were  |650,000.  It  leased  road  in  1870  for 
fifty  years  at  $86,000  per  annum,  lessees  assuming  all  expenses,  taxes  and 
risks  during  term,  in  November,  1882,  company  from  receipts  of  rent 
had  paid  ofF  |1S0,000  of  floating  indebtedness.  Owed  $150,000  of 
bonded  mortgage  debt  contracted  in  1870,  maturing  in  1880.  Owed  city 
of  Belfast,  its  principal  stockholder,  about  $80,009  for  money  borrowed 
in  1870,  payable  November,  1885.  and  after  payment  of  all  interest  due 
upon  its  obligations,  it  had  about  $37,000  money  in  hand  without  prosoect 
01  earning  more  than  operating  expenses  after  lease  expires  in  1920.  BM, 
directors  would  be  justified  in  refusing  to  declare  dividends  until  there  are 
means  enou^  on  hand  with  which  lo  pay  debt  to  Belfast.  Belfast  & 
M.  L.  R.  R.  Co.  «.  Belfast  (Me.)    786. 

Deficiency  for  one  year  for  want  of  net  earnings,  held  not  to  be  made  up  from 
net  earnings  of  another  year.  Belfast  &  M.  L.  R.  R  Co.  «.  Belfast 
(Me.).    786. 

Equity  will  compel  company  to  declare,  when  the  right  to  a  dividend  is  clear, 
and  there  are  funds  from  which  it  can  properly  be  made.  Belfast  &M.  L. 
R.  R  Co.  9.  Belfast  (Me.).    786. 

Facts  considered,  and  held .  that  preferred  stockholders  not  entitled  to  guar- 
anteed dividends.    Belfast  <&  M.  L.  R  R  Co.  v.  Belfast  (Me.).    786. 

Officers  of  corporation  are  sole  judges  of  propriety  of  declaring,  but  must  not 
act  illegally.    Belfast  &  M.  L.  R  R  Co.  «.  lEelfast  (Me.).    786. 

On  preferred  stock.    745  n. 

Preferred  stockholders  Jield  entitled  thereto  under  a  bv-law,  provided  there 
are  net  earninss.    Belfast  &  M.  L.  R  R.  Co,  v,  Belfast  (Me.).    786. 

Rights  of  preferred  shareholders  to.    748  n. 

Under  facts,  indebtedness  not  required  to' be  paid  before  preferred  dividends 
be  declared.    Belfast  &  M.  L.  R  R  Co.  v.  Belfast  (Me.).    786. 

DEAIVAGE. 

See  Coin>BMNATiON;  Rioht  of  Wat;  Surface  Wateb. 

DUTIES  OV  IMF0BT8. 

A  common  earner  who  pays  custom  duties  is  subrogated  to  lien  of  United 
States.     Guesnard  «.  IJouisville  &  N.  R.  R.  Co.  (Ala.^.    691. 

Collection  of,  at  New  Orleans,  proper  on  goods  intenned  for  shipment  to 
Mobile  unless  it  appears  by  the  m voice  or  bill  of  lading  and  by  the  mani- 
fest that  the  goods  are  consigned  to  and  destined  for  the  **  port  of  Mobile.** 
Guesnard  v,  Louisville  &  N.  R.  R  Co.  (Ala.).    691. 

Under. valuation:  penalty:  carrier's  failure  to  appeal,  person  complaining  of , 
must  show  injury.    Guesnard  v.  Louisville  &  N.  R  R  Co.  (Ala.).    691. 

United  States  has  a  specific  lien  on  all  imported  goods  for.  Guesnard  «. 
Louisville  &  N.  R  R  Co.  (Ala.).    691. 

Where  goods  are  consigned  to  a- person  by  name  in  New  Orleans,  the  addition 
of  the  words  "for  transportation  to  Mobile,"  or  "for  transhipment  to 
Mobile,"  does  not  relieve  them  from  the  payment  of  duties  at  New 
Orleans.    Guesnard  v,  Louisville  &  N.  R  R.  Co.  (Ala.).    691. 

EMIKENT  DOMAIN. 

See  CONDBMKATION. 

Company  having  right  of,  liable  for  damages  caused  by  overflowing  of  land 
in  Penna.    Edmundson  v,  Pittsburg,  McK.  &  T.  R  R  Co.  (Pa.).    483. 
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Servant  riding  upoui  contributory  negligence.    879  n. 

EHTBT. 

Until  compenaation  is  paid,  company  has  no  right  to.  Schreiber  «.  Chicago 
&  £.  R  R  Co.  (DI.).    180. 

xuoit 

Of  trial  court  in  roling  upon  demurrers  which  also  runs  through  record  and 
is  repeated  in  instructions  to  jury,  held  not  harmless.  Cunningham  «. 
Evansville  &  T.  H.  R.  R  Co.  (lud).    847. 

Refusal  to  modify  instruction  by  making  it  more  favorable  to  party  asking 
reversal  because  of  such  refusal,  is  an  error  without  prejuoice,  and  no 
ground  for  reversal.    Chicago  &  E.  R  R  Co.  9.  Blake  (111-}-    97. 

S8T0FPEL. 

Title  of  persons  made  parties  to  condemnation  proceedings  by  railroad  com- 
company  cannot  dispute.    Omaha,  N.  A  B.  H.  «.  Gerrard  (Neb.). 


pany:  co 
73,  77  n. 


lYIDEVGX. 

Appointment  of  administrator:  letters  of  administration  admissible  to  prove. 

PhiUips  V,  Chicago.  M.  &  St.  P.  R  R  CJo.  (Wis.).    458. 
Assessing  value  of  land:  opinions  in:  authorities.    101  n. 
As  to  negligent  habit  of  locomotive  to  throw  fire  and  sparks.    Davidson  9. 

St.  P.,  M.  &  M.  R  R  Co.  (Mhm.).    853. 
As  to  other  fires  caused  by  same  engine:  witness  may  testify.    Butcher  v. 

Vaca  V.  R  R  Co.  (Cal.).    856. 
As  to  regulations  of  company  concerning  use  of  ticket:  hdd  inadmissible. 

Penna.  R  R  Co.  «.  Spicker  (Pa.).    672. 
Conditions  on  which  ticket  was  issued:  admission  of  evidence  to  show. 

579  n. 
Cross-examination:  impeaching  witness  by  showing  former  statement  by  him 

contradicting  his  testimony.    864  n. 
Custom  of  farmers  to  set  fire  to  leaves  and  underbrush  held  inadmissible  in 

action  for  fire  negligently  set  by  railway  company.    Green  Ridge  R  R  Co. 

«.  Brinkman  (Md.).    842. 
DamaiTc'H  by  having  highway  located  over  track:  opinion  evidence  as  to. 

Poriiiiud  &  R  R.  R  Co.  v.  Inhabitants  of  Deering  (N.  H.).    51. 
Declaration  res  gestae:  statement  of  a  patient  made  to  a  physician  in  course  of 

examination  are  admissible  as.    Louisville,  N.  A.  &  C.  R  R  Co.  «. 

Palvey  (Ind.).    522. 
Demurrer  to:  effect  of,  as  an  admission.    Rudd  v,  Richmond  &  D.  R  R  Co. 

(Va.)-    258. 
Engineers,  conductors,  master- mechanics,  and  yard-masters  are  competent 

witnesses  as  to  size  and  effect  of  sparks,  the  time  during  which  they  re- 
main alive,  and   the  distance  which  fire  can  be  conducted  by  them. 

Davidson  v.  St.  P.,  M.  i&  M.  R  R  Co.  (Minn.).    852. 
Examination  of  injured  person :  method  of  making,  may  be  gone  into.   Louis- 
ville, N.  A.  &  C.  R  R.  Co.  V.  Falvey  (Ind.).    622. 
Expert  evidence  generally.    586  n. 
Expert!  probability  that  mjury  will  cause  permanent  ill-health  maybe  proved 

bv.    Louisville,  N.  A.  &  C.  R.  R  Co.  c.  Falvey  (Ind.}.    522. 
Opinion  of,  on  hypothetical  case,  admissible.    Louisville,  N.  A.  A  C. 

R  R  Co.  V.  Falvey  (Ind.).    522. 
Opinion  of  witness  mav  rest  in  part  on  statement  made  by  his  patient 

LouijJ^ille,  N.  A.  &  C.  R\  R  Co.  v.  Falvey  (Ind.).    522. 
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Ck>ntradictiDg:  where  expert  gives  opinion  that  bystander  is  55  years  old, 

bystander  may  be  called  by  cross-examining  counsel  and  asked  his  age, 

and  his  reply  that  he  is  46  years  old  is  admissible.    Loaisviile,  N.  A.  &  C. 

R  R.  Co.  (Ind.).    522. 
Expert  who  has  given  opinion  evidence  may  be  questioned  as  to  ground  of  his 

opinion.     Louisville,  N.  A.  &  C.  R.  R.  Co.  v.  Falvey  (Ind.).    522. 
Fires  caused  by  engines  :  evidence  as  to  other,  not  admissible.    364  n. 
Hypothetical  question:    facts  testified  to  by  expert  may  be  included  in. 

Louisville,  N.  A.  &  C.  R.  R.  Co.  v,  Falvey  (Ind.).    622. 
Counsel  may  frame  on  their  theory  of  the  case,  but  facts  assumed  must 

be  such  as  have  some  evidence  in  their  support.    Louisville,  K.  A.  dk  G. 

R.  R.  Co.  V,  Falvejr  (Ind.).    522. 
Cannot  include  opinion  of  another  expert,  and  must  not  require  witness 

to  pass  upon  disputed  facts.    Louisville,  N.  A.  &  C.  R.  R.  Co.  v.  Falvey 

(Ind.).    522. 
Irrelevant:  medical  examination.    Fact  that  plaintiff  in  an  action  to  recover 

for  personal  injuries  opposed  an  examination  by  the  other  side  is  iziele- 

vant.    Louisville,  N.  A.  &  C.  R.  R.  Co.  t>.  Falvey  (Ind.).    522. 
Leading  questions:  objection  to,  must  be  made  at  time  of  taking  deposition,  or 

it  will  be  waived.    Patton  v.  St.  Louis  &  S.  F.  R.  R.  Co.  (Mo.)  364. 
Mental  condition :  physician  who  has  made  an  examination  may  give  opinioo 

evidence  as  to.    Louisville,  N.  A.  &  C.  R.  R.  Co.  v,  Falvey  (Ind.).     522. 
Of  presentation  of  claim.    See  Claim. 
Negligence  at  collision:   facts  considered  and  Jield  properly  submitted  to 

jury.    Phillips  v.  Chicago,  M.  &  St.  P.  R.  R  Co.  (Wis.).     453. 
Opinion  as  to  sufficiency  of  cattle-guard  not  admissible.     Smead  v.  Lake 

Shore  &  M.  S.  R  R  Co.  (Mich.).    241. 
Pain:  expressions  of,  during  examination.     Physician  may  testify  as  to. 

Cleveland,  C.  C.  &  I.  R.  R.  Co.  v.  Newall  (Ind.).    492. 
Error  in  admitting  evidence  offered  by  plaintiff  of  actions  and  words 

indicating  pain :  held  cured  by  defendant  company  introducing  surgeon 

as  witness  who  testified  to  same  effect.    Darrigan  v.  New  York  &  N.  E^ 

R.  R  Co.  (Conn.).    438. 
Acts   and  words  of  plaintiff  while  beine  examined  indicating  pain: 

Jield,  that  surgeon's  evidence  as  to,  was  inadmissible.     Darragan  «.  New 

York  &  N.  E.  R  R.  Co.  (Conn.).    438. 
Plan  of  proposed  building  inadmissible  to  prove  future  profits.    101  ft. 
Positive  evidence  that  the  locomotive  whistle  was  sounded  held  of  greater 

value  than  the  statement  of  witness  that  he  did  not  hear  it  sounded. 

Kansas  C,  Ft.  S.  &  G.  R  R  Co.  v.  Lane  (Kan,}.    237. 
Proof  that  fire  originated  from  locomotive  establisnes  a  prtma-faod  case  of 

evidence  against  company.   Green  Ridge  R  R.  Co.  v.  Brinkman  (Md.). 

342. 
Rail-breaking  in  same  spot  on  same  day  is  relevant  on  issue  whether  road- 
bed was  in  proper  condition  at  that  place.    Cleveland,  C.  C.  &  I.  R.  R. 

Co.  V.  Newall  (Ind.).    492. 
Record  of  a  former  suit  b^  the  plaintiff  against  another  railroad  company  for 

the  same  cause  of  action  is  not  admissible.     Penna.  R.  R.  Co.  «.  Spicker 

(Pa.).    672. 
Relative  weight  of  positive  and  negative  evidence  as  to  sounding  signaL 

241  n. 
Repairs  on  spark-retaining  apparatus  of  engine:  evidence  of,  admissible  to 

show  defective  construction.    Butcher  «.  Vaca  V.  R.  R.  Co.  (Cal.).     856. 
Sufficiency  of  fence:  witnesses  who  have  only  seen  the  fence  held  incom* 

petent  to  give  opinions  regarding  same.    Baltimore  &  O.  R  R  Co. 

V.  Schultz  (Ohio).     211. 
That  fire  commenced  on  land  adjoining  that  of  plaintiff  and  extended  to  his 

lands  field  admissible  under  a  certain  alle^tion  as  to  the  escape  of  fiie 

from  locomotive.     Butchers.  Vaca  V.  R  K.  Co.  (Cal.).    356. 
That  plaintiff  was  in  employ  of  defendant  company,  held  admifted  in  notice 
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of  special  facts  relied  upon  in  defence.  Somerset  &  C.  R  R.  Co.  v.  Gal- 
braith  (Pa.).    875. 

Value  of  land  greater  as  part  of  tract  than  alone.    101  n. 

Variance  in  stating  and  proving  injury  to  live-stock.    880  n. 

Variance:  allegation  that  empTovee  was  lawfully  riding  on  train  of  the  8. 
company »  on  road  of  the  D.  &  N.  company,  and  while  so  doing  was 
injured,  KM  not  a  variance  as  misstating  plaintiffs  position.  &igler 
«.  Danbury  &  N.  R  R.  Co.  (Conn.).    400. 

Evidence  that  there  was  dr3r  grass  on  the  right  of  way  inadmissible 

under  averment  of  negligence  in  operating  railway.    862  n. 

Defective  flue  alleged,  no  flue  proved,  Md  not  a  fatal  variance.    862  n. 

Where  physician  may  testify.    501  n. 

Witness:  appearance  and  conduct  of,  may  be  considered  by  Jury  in  determin- 
ing his  competence  as  car  inspector.  Keith  v.  New  Haven  &  N.  R  R. 
Co.  (Mass.).    421. 

SXGSFTIOV. 

When  case  is  tried  by  court  and  Judgment  is  based  on  single  conclusion  of 
law,  to  which  plaintiff  excepted.  hM  exception  sufficiently  definite  and 
explicit.    Boycev.  Wabash  R.  R  Co.  (la.).    172. 

EXEXPTION. 
Of  property  from  condemnation.    8  n. 

EXPEE88  BUSIKEBB. 

Instrumentalities  by  which  a  railroad  company  may  do  its.    678  n. 

Nature  of.     572  n. 

Should  railroad  companies  do  their  own.    570  n. 

EXPBES8  C01IPAVIE8. 

Common  carrier:  relation  of,  to  railroad  companies.  671  n 
Express  business  of,  on  railroads  KM  to  be  done  only  by  permission  of  rail- 
way company  under  special  contract,  by  which  the  express  companies 
were  given  admission  to  the  roads  as  a  privilege  and  not  as  a  right. 
Express  Cases  (U.  8.  Sup.  Ct.).  545. 
Termination  of  contract,  investment:  although  the  express  companies  in- 
vested large  sums  of  money,  and  built  up  a  large  business  under  their 
contracts  with  railway  companies,  hdd  that  they  did  so  understanding 
the  uncertainties  of  their  privileges,  under  the  fact  that  the  contract  couJa 
be  terminated  upon  notice,  and  that  the  stoppage  of  their  facilities  was 
one  of  the  risks  they  assumed  when  they  accepted  their  contracts  and  made 
their  investments  under  them.    Express  Cases  (U.  S.  Sup.  Ct.).    545. 

7ACILITIE8. 

Express  companies'  facilities  exist  under  special  contract,  and  are  terminable 
upon  notice  given  by  railway  company.  Express  Cases  (XT.  8.  Sup.  Ct.). 
545. 

Express :  court  cannot  prescribe  what  facilities  shall  be  rendered.    Express 
Cases  (U.  S.  Sup.  Ct.).    545. 
Usage :  express  facilities,  furnishing.    577  n. 

7  ABE. 

Refusal  to  pay,  when  commutation-ticket  left  at  home,  does  not  Justify  refusal 
to  sell  such  passenger  a  commutation-ticket.  State  «.  Delaware,  L.  &  W. 
R  R  Co.  (N.  J.).    470. 

"Through  and  local:*'  discriminations  in.    476  n. 
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FEVGS8. 


See  Fbncb. 


See  BxTBDSN  of  Pboof. 


Agreement  by  landowner  to:  liability  of  company.    208  n, 
Burb-wire,  not  a  nuisance.    Hillyard  «.  Grand  Trunk  R  R.  Ck>.  (OntX    154. 
Company's  want  of  knowledge  of  defect  in,  no  excuse.    231  n. 
Construction  of,  by  railway  comminy,  presumed  to  be  upon  request  of  land- 
owners.   Miller  e.  Chicago,  K.  I.  &  P.  R.  R.  Co.  (la.).    285. 
Depots,  grounds  and  side-tracks,  etc.,  need  not  be  fenced.    Ptickett «.  A.,  T. 

&  8.  F.  R  R.  Co.  (Kan.).    282. 
Failure  to  build:  action  for:  that  road  in  hands  of  recdver  no  defence. 

Ohio  &  M.  R  R.  Co.  «.  Russell  (111.).     149. 
Farm-crossing:  company  not  bound  to  maintain  cattle-pits  at.    Bond  «. 

Evansyille  &  T.  H.  K.  R  Co.  (Ind.).    200. 
Gate  at  priyate  crossing  left  open:  company  liable  for  killing  stock  belong- 

ing[to  third  person  which  go  through  the  open  gate.    Wabash  R.  R.  Co. 

«.  Williamson  (Ind.).    208. 
Gates  at  farm-crossings:  landowner  bound  to  keep  them  closed.    Bond  c. 

Evansville  &  T.  H.  R.  R.  Co.  (Ind.).    200. 
Hog-tight:  railroad  fences  in  Missouri  must  be.    Missouri  P.  R.  R.  Co.  «. 

Roads  (Mo.).    165. 

Not  required  in  Kansas,  when.    168  n.    ' 

Location  of  fence  upon  right  of  way  or  upon  adiaoent  lands  held  immaterial 

in  action  for  stock  kiUed.    Bond  9.  Eyansyiile  &  T.  H.  R.  R  Co.  (Ind.). 

200. 
Need  not  be  made  where  mill,  depot,  eleyator  or  freight  houses  are  alongside 

of  track.    Wabash,  St.  L.  &  P.  R.  R.  Co.  v.  Nice  (Ind.).    168. 
Open  gate  in :  liability  of  company  for  injuring  animals  entering  right  of 

way  through.    20o  n. 
Opinion  of  witnesses  as  to  sufficiency  of:  admissibility  as  eyidence.    231  n. 
Repair:  duty  of  railway  company  to  keep  in  sufficient.    Miller  v,  Chicago, 

R  I.  &  P.  R  R  Co.  (la.).    286. 
Statute  as  to,  is  a  police  regulation  for  the  benefit  of  adjoining  landowners 

and  all  others.    Missouri  P.  R  R.  Co.  v.  Roads  (Mo.).     165. 
Statutes  requiring,  are  to  be  reasonably  construed,  and  when  defect  in  fence 

occurs  without  fault  of  company,  there  is  no  liability.    Baltimore  &  O. 

R  R  Co.  e.  Schultz  (Ohio).    211. 
Street-crossings,  depots  and  contiguous  grounds  need  not  be  fenced.    Inter- 
national £  G.  N.  R  R  Co.  V,  Cocke  (Tex.).    226. 
When  fence  is  impracticable  for  any  reason,  company  need  not  maintain  it. 

Fort  Wayne,  C.  &  L.  R  R  Co.  v,  Herbold  (Ind.).    221. 
When  negligence  is  to  be  inferred  from  lapse  of  time,  during  which  fence  is 

in  baa  repair.     196  n. 
When  not  needed  on  one  side  of  track,  none  neeil  be  put  on  the  other  side. 

•Wabash,  St.  L.  &  P.  R  R  Co.  v.  Nice  (Ind.).     168.  171  n. 
Whether  built  and  maintained  by  railroad  company  or  by  adjoining  owner, 

held  immaterial  in  action  for  stock  killed.    Bond  v,  Eyansyiile  &  T.  H. 

R  R.  Co.  (Ind.).    200. 
Where  adjoining  landowner  agrees  to  build  and  maintain  fence  between  hia 

lands  and  the  railroad,  as  to  him  the  track  will  be  regarded  as  fenced. 

Bond  V,  EvansYille  &  T.  H.  R  R  Co.  (Ind.).    200. 

fEBBIES. 

Company  haying  landing  at  foot  of  street  cannot  lecoyer  damages  from  rail- 
way company  that  uses  street.  Pittsburgh  &  L.  E.  R  R.  Co.  v.  Jones 
(Pa.).  77. 
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Common  carrier,  not  a.    In  re  New  York,  L.  A  W.  R.  R.  Co.  (N.  Y.).    43. 
Lands  of,  not  held  in  trust  for  public.    In  re  New  York,  L.  &  W.  R.  R  Co. 

(N.  Y.).    48. 
Lands  may  be  sold  by.    In  re  New  York,  L.  &  W.  R.  R  Co.  (N.  Y.).    43. 

FIBSS. 

See  Allegata  bt  Probata. 

Agreement  between  railroad- company  and  a  farmer  to  permit  fire  on  right  of 
way  to  burn,  held  no  defence  for  railroad  company  asaiust  third  oerson 
to  whose  property  such  fire  extended.  Simmons  v.  New  York  &  N.  E. 
R  R  Co.  (Conn.).    869. 

Burden  of  proof  when  goods  destroyed  by  fire  in  hands  of  carrier.    710  n. 

Custom  of  farmers  to  set  fire  to  leaves  and  underbrush  in  order  to  improve 
pasturage,  evidence  of,  not  admissible  in  suit  against  railroad  company 
for  negligently  setting  fire  to  tan-bark,  etc. ,  by  sparks  from  engine.  Green. 
Ridge  R  R  Co.  v.  Brinkman  (Md.).    842. 

Duty  of  railroad  company  to  put  them  out  when  communicated.  Simmons 
u.  New  York  &  K  E.  R.  R  Co.  (Conn.).    369. 

Escape  of,  from  engine;  presumpiiou;  primd  facie  case;  latest  appliances. 

Extension  of,  from  one  field  to  another.  Whether  it  would  establish  prima- 
fade  evidence  that  damage  done  in  second  field  was  natural  result  of  de- 
fendant's negligence,  qiusre.    Butcher  v.  Vaca  V.  R.  R.  Co.  (Cal.).    856. 

Negligently  set  by  locomotive:  company  liable,  notwithstanding  insurance. 
Cunningham  «.  Evansville  &  T.  H.  R  R  Co.  rind.).     347. 

Origin  of  a  fire  from  the  locomotive  held  to  establish  a  prima-fade  case  of 
negligence  against  com*^any.    Green  Ridge  R.  R  Co.  «.  Brinkman  (Md.). 

Other  fires  started  by  locomotive :  evidence  of,  admissible  upon  question  of 
construction  and  management  of  engine.  Patton  v.  St.  Louis  &  S.  F. 
R.  R  Co.  (Mo.).    864. 

Other  fires  caused  by  engine:  evidence  of,  not  admissible.    364  n, 

Prima-fade  case  of  negligence  established  by  proof  that  engine  threw  burn- 
ing piece  of  wood  on  right  of  way  covered  with  inflammable  grass,  whence 
fire  spread  rapidly  to,  and  destroyed,  plaintiff's  property,  although  third 
person  tried  to  extinguish  it.    Mobile  &  O.  R.  R.  Co.  v.  Gray  (Miss.).   373. 

Prohibition  from  landowner  to  enter  upon  land  for  purpose  of  putting  out 
fire:  effect  as  to  railroad  company.  Simmons  «.  New  York  &  N.  E. 
R  R  Co.  (Conn.).    369. 

Proximate  cause  of:  jury  to  determine.  Green  Ridge  R.  R.  Co.  v.  Brink- 
man  (Md.).    342. 

Sparks  and  their  effect.  What  witnesses  competent  to  testify  as  to.  David- 
son «.  St.  P..  M.  &  M.  R  R  Co.  (Minn.).    352. 

Value  of  meadow  burned  by  fire  negligently  set  by  railroad  company:  owner 
may  recover.    Vermilya  v.  Chicagb,  M.  &  St.  P.  R.  R  Co.  (la.).    108. 

Variance  between  allegations  and  proof  considered.    362  n. 

Witness  mav  testify  as  to  seeing  a  fire  near  defendant's  road  just  after  same 
engine  uad  passed  from  which  the  fire  escaped  which  caused  the  damage 
sustained  by  plaintiff.    Butcher  v,  Vaca  V.  R.  R.  Co.  (Cal.).    356. 

FLAOMAH. 

None  at  crossing:  evidence  admissible  to  show  that  there  was,  although 

there  was  no  allegation  to  that  effect.    Lesan  v,  Maine  C.  R  R.  Co.  (Me.). 

245. 
Not  a  question  of  law  whether  flagman  required  at  a  crossing  or  not,  even 

though  facts  touching  the  question  are  undisputed.    Lesan  v,  Maine  C. 

R  R  Co.  (Me.).    245. 
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See  CORPOBATIONi  liBflSOB  AKD  LB88BB. 

GEHEBAL  XAHAeEB. 

Train -dispatcher  and  brakeman:  not  co-senrant  with.  FhilUpe  «.  Chicago, 
M.  &  St.  P.  R.  R  Co.  (Wis.).    458. 

GEADE8. 

Elevate  or  depress  road-bed:  company  may,  without  payment  of  extra  dim- 
ages.    Gassidy  v.  Old  C.  R.  K.  Co.  (Mass.).    83. 

Street:  chanee  of,  which  would  depriye  public  of  use  thereof:  dtymayeo- 
join.    Jifiiyor.  etc.,  of  J.  C.  v.  Central  R.  R.  Co.  of  N.  J.  (N.  J.).  ISa 

HI0HWAT. 

See  NuiSANCB;  Pbesumftiok. 

Building  railway  upon,  without  acquiring  private  rights  or  oropei^  ezistin| 

in  highway.    Company  liable  for  &mages.     Uline  v.  aew  York  G.  & 

H.  RRR.  Co.  (N:  Y.)    8. 
Must  be  put  in  order  by  railway  conipany  building  a  road  over  it,  indudiog 

approaches  to  crossing.    Gulf,  C.  &  S.  F.  R  R  Co.  v,  Greenlee  (Tei). 

822. 
Obstruction  of  crossing  by  freight  train  hM  not  proximate  cause  of  injury. 

Selleck  9.  Lake  Shore  &  MT  S.  R  R  Co.  (Mich.).    888. 
Railway  lawfully  constructed  upon :  companVnot  liable  for  damages.  Uline 

V,  New  York  C.  &  H.  R  K.  R.  Co.  (N.  Y.).    8. 

HirSBAVD  AND  WIPE. 

See  Conflict  op  Laws;  Death. 

Husband's  negligence  in  driving  vehicle  imputable  to  wife  injured  Uierebj. 

Gulf,  C.  &  8.  F.  R  R  Co.  V.  Greenlee  (Tex.).    822. 
Husband  presumed  agent  of  wife  in  shipment  of  goods.    Funnan  v.  Chicago, 

R  I.  &  P.  R  R  Co.  (Li.).    730. 

DTJUirCTIOV. 

See  Discrimination. 

Landowner  enjoined  from  interferingwith  railroad  pending  oondenmatioQ 
proceedings.    Baltimore  &  H.  R.  R.  Co.  v,  Algire  (Md.).    145. 

nrSPECTIOK  OF  CABS. 

Competency  of  inspector:  jury  may  judge  from  his  appearance  and  conduct 
on  witness  stand.    Eieth  «.  New  Haven  &  N.  R  R.  Co.  (Msss.).   421. 

Foreign  cars  properly  inspected:  company  not  liable  to  brakeman  injured 
by  reason  of  defective  hand-hold.  Kieth  v.  New  Haven  &  N.  R  K  Co. 
(Mass.).    421. 

DTBTBUCTIOV. 

*  See  Damaobs. 

As  to  negative  and  positive  evidence  and  value  of  each  kind:  Eeldt  notenor. 
Kansas  C.  Ft.  S.  &  G.  R.  R.  Co.  v.  Lane  (Kan.).    237. 

As  to  presentation  of  claim  to  agent  of  company  '*who  was  on  defendants 
train,  and  was  often  known  to  settle  such  claims ;"  held,  to  invude  province 
of  the  jury.    Alabama  G.  S.  R.  R.  Co.  «.  Roebuck  (Ala.).    176. 
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IMnTBJJOTlOV—Cdntinued. 

Cham  to  jur^  must  be  considered  as  a  whole.  International  &  G.  K.  R  R. 
Co.  c.  Irvine  (Tex.).    518. 

Defect:  instruction  that  employee  "could"  or  "ought"  to  hare  known  of  it. 
864  n. 

Duty  of  engineer  as  to  stopping  in  order  to  avoid  striking  cows  on  track,  in- 
struction as  to:  Jield,  not  erroneous.  Kansas  C,  Ft.  B.  &  G.  R.  R.  Co.  v. 
Lane  (Kau.).    287. 

Erroneous  charge:  reversal  for,  except  where  it  is  shown  that  such  charge 
did  not  mislead  jury.  Gulf,  C.  &  8.  F.  R  R.  Co.  v.  Greenlee  (Tex.). 
823. 

Error  without  prejudice:  no  reversal  for.  Cleveland,  C,  C.  &  I.  R  R.  Co.  v. 
Ne Willi  (Ind.).    492. 

Erroneous:  no  injury  from:  burden  of  showing  rests  upon  appellee.  Gulf,  C. 
&  S.  F.  R.  K.  Co.  V.  Greenlee  (Tex.).    822. 

Evidence  not  in  record:  case  will  not  be  reversed  on  account  of  any  alleged 
inapplicability  of  instructions  to  evidence.  Baltimore  &  O.  R  K.  Co.  v. 
Rowan  (Ind.)    890. 

General  charge  in  favor  of  defendant  held  warranted  where  engineer's  testi- 
mony, unimpeached  and  uncontradicted,  negatived  all  negligence  of  rail- 
road company  in  killing  a  horse.  Alabama  G.  8.  R  R  Co.  v.  Roebuck 
(Ala.).    176. 

If  controlling  facts  are  admitted  or  are  not  controverted ;  Tield,  not  error  to 
instruct  jury  what  their  vesdict  should  be.  Wabash  R.  R.  Co.  v.  William- 
sou  (Ind.).    208. 

Once  clearly  given,  court  not  bound  to  repeat.  Chicago  &  E.  I.  R  R  Co.  v, 
Boggs  (Ind.).    282. 

Orderly,  systematic,  and  consecutive  charge  preferred  to  special  instructions 
submitted  by  counsel.  Davidson  «.  St.  P..  M.  &  M.  R.  R  Co.  (Minn.).  852. 

Refused:  instruction  presumed  on  appeal  to  have  been  inapplicable  to  evi- 
dence.   Baltimore  &  O.  R  R.  Co.  v.  Rowan  (Ind.).    890. 

Repetitory  instructions  may  be  refused,  even  though  correct.  Davidson  v.  St. 
P.,  M.  &  M.  R  R  Co.  (Minn.).    852. 

Special  cbarge  specifying  certain  acts  of  a  person  suing  for  damages  for  per- 
sonal inluries  as  constituting  negligence  on  his  part,  or  charging  him  with 
special  auties  in  approaching  a  railroad  crossing.  Held,  not  error  to  refuse 
to  give.    Texas  &  P.  R  R.  Co.  v,  Wright  (Tex.).     804. 

That  failure  to  give  statutory  signals  at  public  crossing  constitutes  negligence. 
Meld,  a  proper  instruction  as  a  matter  of  law.  Cmcago  &  E.  I.  R.  K.  Co. 
V.  Boggs  (Ind.).    282. 

That  it  was  negligent  to  permit  cow  to  run  at  large.  Held,  properly  refused. 
Central  R.  R  Co  v.  Hamilton  (Ga.).    207. 

When  requests  are  erroneous,  court  need  not  correct  them,  but  may  refuse 
them.    Baltimore  &  0.  R  R  Co.  v.  Schultz  (Ohio).    211. 

Where  it  is  in  the  interest  of  the  party,  he  cannot  complain  of  it.  Kansas  C, 
Ft.  8.  &G.  R  R  Ck).  V,  Lane  (Kan.).    287. 

Wrong  in  abstract,  no  ground  for  reversal  when  modified  by  statements  of 
f  uct  so  as  to  be  correct.    Texas  &  P.  R  R.  Co.  e.  Wright  (Tex.).    804. 


nrsiTBAircE. 

Payment  of  insurance  company  for  property  destroyed  by  fire  negligently  set 
by  railroad  company  is  no  defence  to  railroad  companv  sued  for  negli- 
gence.   Cunningham  9.  Evansville  &  T.  H.  R  R  Co.  (Ind.).    847. 


IVTSB8TATE  COMMEBOB. 

See  Discrimination. 

Proper  police  regulations  are  not  regulations  of.    <K)8  n. 
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JOIKDEB. 

See  AcnoKS;  Officebs;  and  Pabties. 

JUSOMEVT. 

Against  former  company  final  as  to  the  amount  of  damages  against  subsequent 
company  taking  the  land  for  railroad  purposes.  Bridgman  «.  St.  Johns- 
•     bury  <&  L.  C.  R.  R  Co.  (Vt.).    80. 

Impeaching  for  want  of  notice:  allegations  of  complaint.  Baltimore  &  O.  & 
C.  R  K.  Co.  t^.  North  (Ind.).    86. 

JUBY. 

Evidence  tending  in  any  degree  to  prove  alle^tions  of  complaint  warrants 
submission  of  case  to.    Johnson  v.  Missoun  P.  R  R  Co.  (NTeb.X    4S9. 

Must  determine  proximate  cause  of  fire.  Green  Ridge  R  R  Co. «.  Brinkman 
(Md.).    343. 

LAITDLOBD  AKD  TEKAHT. 

See  Damages. 

Landlord's  agreement  with  railroad  relieving  latter  of  its  dutF  to  fence  field, 
etc. :  tenant  not  bound  by.  Thomas  v.  Hannibal  &  St  J.  K.  R  Co.  (Mo.|. 
188.  185  n. 

Taking  land  of:  joint  action  by,  is  proper.    188  n. 

Tenant  whose  lease  expires  without  right  of  renewal  pending  condemnaUon 
proceedings  cannot  acquire  new  rights  in  use  of  property  adverse  to  peti- 
tioners.    Schreiber  v.  Chicago  &  E.  R.  R  Co.  (Rl.).    180. 

Tenant :  right  of,  to  have  security  for  land  taken  by  railroad  company.    184  n. 

Tenant's  action  of  trespass  against  railroad  company.    188  n. 

When  lease  is  for  a  fixed  term,  and  a  petition  to  condemn  the  property  leased 
is  filed,  tenant  is  entitled  to  enjoy  only  unexpired  term  and  remove  his 
fixtures.    Schreiber  «.  Chicago  <&  E.  R  R  Co.  (LH,).    180. 

IiABGEHY. 

See  Stolen  Good& 

LEASE. 

Expires  without  notice  when  it  is  for  a  fixed  term.  Schreiber  «.  Ghkaco  & 
E.  R  R  Co.  (Rl.).    180. 

LIEN. 

Equitable  lien  for  compensation  upon  land  taken  for  route.    Bridgman  9.  St 

Johnsbury  &  L.  C.  R  R  Co.  (Vt.).    80. 
Judgment  lien  superior  to  lien  of  mortgage  or  trust  deed:  statute  making, 

A^  constitutional.     Central  T.  Co.  «.  Sloan  (Iowa).    898. 
On  imported  goods  for  duties.    Guesnard  v.  Louisville  &  N.  R  R  Co.  (AU.). 

691. 
Suit  against  former  company  will  not  affect  landowner's  lien.    Bridgman  c 

St.  Johnsbury  «&  L.  C.  ft.  R.  Co.  (Vt).    80. 


LICEKBE. 


To  enter  lands,  not  a  waiver  of  landowner's  objections  to  validity  of  award. 
Canne  v.  Minneapolis  &  St  L.  R  R.  Co.  (Minn.).    127. 

To  enter  lands  and  construct  road  thereupon,  no  defence  to  action  of  trevpas 
qtiare  claummfr^t  for  running  trains  over  said  lands  brought  by  the 
owner  thereof.    Baltimore  &  H.  R  R  Co.  v.  Algire  (Md.).  145. 
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XE880B  AKD  LESSEE. 

■ 

Employee  of  lessor  railroad  company  held  not  a  co-servant  of  an  employee  of  a 
lessee  company.    Zeigler  «.  Danbury  &  N.  R.  R.  Co.  (Conn.).    400. 

Foreign  corporation  leasing  a  road  is  subject  to  legislation  of  State  within 
whose  boundaries  road  is  located.  8toue  v,  Illinois  C.  R  R.  Co.,  U.  S. 
Sup.  Ct    597. 

Lessee  has  no  other  privileges  than  such  as  belong  to  lessor.  Stone  v.  Farm- 
ers' L.  &  T.  Co.,  U.  8.  Sup.  Ct.    577. 

Lessee  company's  refusal  to  pa^  rent  for  the  purpose  of  depressing  lessor 
company's  stock :  facts  considered,  and  action  nM  to  lie.  New  York,  L. 
E.  «&  W:  R.  R.  Co. «.  Barr  (N.  Y.).    745. 

LIXITATIOK. 

Action  against  railroad  company  for  taking  earth  from  plaintiff's  land:  six 
months  no  bar.    Beard  v,  Criedit  Valley  R  R.  Co.  (Ont.).    142. 

XITESTOCK. 

See  Akdcalb.  - 

XACHIHEBY. 

Latent  dangers  and  defects  of:  duty  of  master  to  disclose,  to  servant.  Pitts- 
burgh. C.  &  St.  L.  R.  R.  Co.  9.  Adams  (Ind.).    408. 

Safe  premises,  machinery,  and  appliances,  toother  with  competent  and  pru- 
dent fellow-servants,  company  must  furnish,  to  employees.  Pittsburgh, 
C.  &  St.  L.  R.  R  Co.  9.  Adams  (Ind.).    408. 

XAIL-XATTEB. 

Mail-carriers  and  mail-contractors  are  public  agents,  and  not  carriers  for  hire. 

729  n. 
Regi<ttered  letter:  railway  company  liable  for,  as  a  bailee  for  hire,  but  not  as 

a  common  carrier.    Central  R  R.  &  B.  Co.  v,  Lampley  (Ala.).    720. 

ICANDAXTTS. 

Commutation-ticket:  issuance  may  be  compelled  by.  State  «.  Delaware,  L. 
«&  W.  R.  R  Co.  (N.  J.).    470. 

JCASTEB  AKB  SEBVAITT. 

Competent  and  prudent  fellow-servants  must  be  selected  by  company.    Pitts- 
burgh, C.  &  St.  L.  R  R  Co.  9.  Adams  (Ind.).    408. 
Conductor:  negligence  of  employee;  whether  Qompany  would  be  liable  to 

employee  of  another  road  injured  thereby.    2eigier  v.  Danbury  &  N. 

R  R.  Co.  (Conn.):    400. 
Contractor  for  carrying  mails,  and  not  carrier  employed  by  him,  is  the  public 

agent.    Central  R.  R.  &  B.  Co.  v.  Lampley  (Ala.).    720. 
Contract  that  "regular  compensation  of  empiovees  covers  all  risk  or  liability 

to  accident :  "whether  public  policy  will  permit,  qucere,    Darrigan  v. 

New  York  &  N.  E.  R  R.  Co.  (Conn.).    488. 
Co-servants :   train -dispatcher   and  engineer  held  not.      Darrigan   «.  New 

York  &  N.  E.  R.  R  Co.  (Conn.).    488. 
Employee  of  companv  owning  tract  7iM  not  a  co-servant  of  employee 

of  company  using  track.     Zeigler  v.  Danbury  &  N.  R.  R.  Co.  (Conn.). 

400. 
-; —  Whether  train-dispatcher  fellow-servant  with  trainmen.    458  n. 
■^ —  General  manager  :  train-dispatcher  and  brakeman  ?ML  not.     Phillips  v, 

Chicago,  M.  &  St.  P.  R.  R.  Co.  (Wis.).    453. 
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Leiaee  coapuiT'a  emp 

plof  Mt,  alittougli  subjeci 


coapuT'a  emploj-eee  not  co^KrvanU  of  tenor  cotapkay't  t 

,  alittougli  subject  to  orders  of  latter  while  ruDDiDEou  lessor  u 

pur's  rowL    RuUi{s  r.  Clucs«o,  H.  •&  Si.  P.  R.  R.  Co.  (Wis.).    463. 


1%  priucipal.     421  R. 

Wide  of  scope  of  employment :  serrnnt  UDdertakiuK,  ss- 

JU17,  mlUiou^  lie  undenook  nicfa  serricea  unnilliDfl]' 


Emplojees  of  companies  naing  same  track.     4S9  n. 

Injury  by  :  employee  cannot  recover  for,  even  though  co-seTTsnt  wasJD 

superior  grade  of  employmeat.  unless  the  letter  occupies  the  place  of  a 
*ice-pnncipal.  itnd  ihU  rule  applies  to  minors  as  well  aa  adults,  nut- 
burgh,  C.  i  Sl  L.  R  R.  Uo.  B.  Adams  (Ind.).     — 

N^Ugeuci:  :  vice  priucipal.     "" 

DangerouE  duties  outside  of 

sumesrisk  of  injury,  1. „ „ 

and  for  fear  of  losing  his  employment  Leary  r.  Boston  &  A.  R  R.  Co. 
(Hasa.).     388. 

Defective  baod-hold  :  brakeman  falls  from  car  and  ia  injured.  Srid.  com- 
pany not  liable  if  it  has  properly  inspected  Ibe  car.  Keith  e.  New  Haven 
&  N.  R  R.  Co.  (UaM.).    421. 

Express  companies  :  railway  company  not  bound  to  emplOT  particular  ex. 
press  companies  to  do  its  express  business.  Express  Caae  (U.  S.  Sup. 
CU).    545. 

Fireman  jolted  off  footboard  of  engine  and  injured:  h^d,  injury  caused 
by  one  of  the  riaka  assumed  by  mm  in  his  employment  Leary  e.  Bos- 
ton &  A.  R.  R  Co.  (Mass.).    3S3. 

Independent  contractor's  tort :  railway  company  not  liable  for.  Edmund- 
son  r.  Pittsburgh,  McK.  &  Y.  R  R.  Co.  (Pn.).     4aa 

Latent  defects  aitd  dangers  :  master  bound  to  d  isclose.     421  n. 

Low  bridge  :  injury  to  brakeman  who  does  not  know  it  ia  too  low.  Com- 
pany /leid  liable.     Baltimore  &  O.  R  R  Co.  b.  Rowan  (lad.).     390. 

Public  offlcers  are  exempt  from  liability  for  acts  and  defaults  of  penoni  em- 


Relation  of,  does  not  eiist  between  railroad  comptwy  and  receiver,  but  profits 
or  income  of  property  which  in  the  hands  of  the  reoeivn'  are  reaponijLile 
for   satisfaction  of  claims  for  injuries  resulting  from  negligence  of  re 

ceiver  or  bis  employee'      "  ---       " -»-_  . 

sk  of  employment  does  1 
by  ori^oal  contract     _._   .. 

Risks  assumed  by  servant  are  confined  to  particular  work  and  class  of  worit 
for  whicb  he  is  employed,  unless  servant  voluntarily  increasee  such  risk 
Pittsburgh,  C.  &  St  L.  R.  R  Co.  v.  Adams  (Ind.).     406. 

Sunday  :  servant  injured  upon,  while  repeiring  track.  Company  A<U liable. 
Johnson  t.  Missouri  P.  R  R.  Co.  (Neb.).    429. 

Vice-principal  1  train -d  ispatcher  beld  to  represent  company  where  a  priated 
rule  of  tbe  company,  under  bead  of  "  Movement  of  iraina  bj  special 
orders,"  provided  that  all  orders  should  be  given  by  a  superiniendeul  or 
by  a  train  dispatcher  appointed  for  llwt  purpose  under  direction  ol  a 
superintendent,  and  another  rule  provided  tliat  division  superintendeols 
were  supreme  In  their  respective  divisions,  and  were  responsible  oolf  to 
tbe  management  for  such  orders  ss  they  might  giTe.  Darrigan  t.  ht^ 
York  &  N.  E.  R.  R  Co.  (Conn.).    4S8. 

Wbere  suliordinates  to  public  officers  are  acting  as  agents  and  servants  of  the 
officers  individually,  the  exemption  from  iiabiliiy  ceases  and  tlie  doctrine 
of  TOporuleat  tuperior  applies.  Central  R  R  &B.  Co.  e.  Lampley  (Ala.). 
730. 

Whether  conductor  who  ejected  plaintiff  was  in  tbe  employ,  and  acting  nudsr 
tbe  directions  of,  (be  defendant  company,  Md,  a  question  for  Joij. 
Penna.  R  R  Co.  e.  Si»cker  (Pa.).    672. 

xnrou. 

Employees  who  are,  cannot  recover  tor  Injuries  caused  by  tbeir  fellow-iO- 
vants.    Pittsburgh,  C.  A  St.  L.  R  R  Co.  e.  Adams  (Ind.).    406. 
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To  secure  preferred  Bhareholders.    744  n. 


MOTIOV. 

Testimony  partly  competent  and  partly  not.  Motion  to  exclude,  vtnty  mak- 
ing ;  must  separate  incompetent  from  competent  testimony.  LouiBYille, 
N.  A.  &  C.  R  R  Ga  v,  Falvey  (Ind.).    022. 

VAVIGABLB  WATBB8; 

Obstruction  of.    82  n. 
Right  in  bank  of  river.    82  n. 

HXGUOSVCS« 

See  AiouALS  :  CBOsamo  ;  Inbtbuctiok  ;  Mastbb  aud  Ssbyaut  ; 

Pboof  ;  STATUTaS. 

I    Animftia  :  mechanical  or  other  a|;ent8  of  company  must  have  caused  injury  to, 

in  order  to  make  company  liable.    Knight  v.  New  York,  Li«  K  &  W.  K.  B. 

(N.  Y.).    188. 
Averment  that  company  left  sliver  or  splint  projecting  from  rail,  and  person 

injured  thereby,  held  sufficient  on  demurrer.     Pittsburgh,  G.  &  St.  L. 

R  R  Go.  V,  Adams  (Ind.).     408. 
Blasting  :  buildings  near  right  of  way  injured  by  independent  contractor  ; 

held,  company  not  liable.    Edmundson  v.  Pittsburgh,  McK.  &  Y.  B.  R 

Co.  (Pa.),    m. 
Clothinff :  mail  agent  providing  insufficient,  cannot  recover  for  illness  caused 

by  insufficient  heating  of  mail  car  in  which  he  was  travelling.    Turren- 

tine  V.  Richmond  &  D.  R  B.  Go.  (N.  G.).    460. 
Common    carriers  :    reasonable    stipulations    limiting  liability  are  valid. 

Sprague  «.  Missouri  P.  B.  B.  Go.  (Em.).    684. 
Common  carrier  cannot  exonerate  himself  from  liability  for  consequences  of. 

Sprague  v.  Missouri  P.  R  B.  Go.  (Kan.).    684. 
Comparative  :  doctrine  of,  not  recognized  in  Michigan.    Mynning  v,  Detroit, 

L.  «&  N.  R  R  Go.  (Mich.).    817. 
Contributory  :  a  question  for  the  jury.    261  n. 
Bars  recovery  for  injury.     Budd  v,  Bichmond  &  D.  B.  R  Co.  (Va.). 

258. 
Issue  not  properly  raised,  Dew  trial  ordered.    Turrentine  «.  Bichmond 

&  D.  B.  B.  Co.  (N.  C).    460. 
Wilful  acts  of  servants  of  railway  company  resulting  in  injury  are 

grounds  of  recovery,  even  though  there  be  contributory  negligence. 

Ivens  V.  Cincinnati,  W.  &  M.  R  R.  Go.  (Ind.).    258. 
Croflsinff:  when  driver  of  wagon  could  have  prevented  a&sident  by  looking 

ana  listening,  but  failed  to  do  so,  he  caftnot  recover.   Williams  v,  Chicago, 

M.  &  St.  P.  B.  R  Go.  (Wis.).    274. 
Where  flagman  did  notify  driver  of  wagon  of  approaching  train  until 

the  wagon  was  upon  the  track,  ?ield  that  driver's  misunderstanding  of 

signals  given  at  tliat  time  by  the  flagman  was  not  negligence.    N.  Y., 

L.  K  &W.  R  R  Go.  «.  Bandel  (N.  J.).    808. 
^Wliere  the  person  injured  at  a  crossing  was  slowly  driving  a  gentle  horse 

on  a  night  in  which  the  head-light  of  the  engine  could  have  been  seen  at 

a  distance  more  than  sufficient  to  have  givjpn  liim  warning,  and,  had  be 

been  looking,  to  have  enabled  him  to  escape  injury,  held  contributory 

negligence  sufficient  to  warrant  a  nonsuit.     Syracuse,  B.  &  N.  Y.  R  K. 

Co.  V.  Tolman  (N.  Y.).    813. 
Custom:  evidence  of,  inadmissible  as  bearing  upon.    846  n. 
Derailment  is  prinuhfcusie  proof  of.    Cleveland,  C.  G.  <&  L  B.  R  Go.  v.  Newall 

,(Ind.).    492. 

23  A.  &  E.  B.  Ca8.->50 
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HEOLIOSVCE—  CcmtintucL 

Doubtful  case  upon:  facts  should  be  submitted  to  Jury.  Mynning  v,  DetioiL 
L.  &  N.  R.  It,  Co.  (Mich.).    817. 

ping  of  coals  upon  horse's  back  from  engine  of  elerated  road:  iniuiy  of 
[river  of  wagon,  company  held  liable.    Liowery  v.  Manhattan  R  It.  Co. 
(N.  Y.)    276. 

Emergency:  conductor  required  to  **take  the  safe  side"  upon  descending 
grade.  Held  not  contributory  negligence  for  him  to  leave  middle  of  train 
to  give  engineer  order  concerning  engines  of  another  company  likely  to 
be  upon  the  track.    Somerset  &  C.  R.  R.  Co.  v.  Galbraith  (Pa.).    875. 

Failure  to  look  for  train  at  crossing  is  contributory.    261  n. 

Failure  to  give  signals  required  by  statute  when  approaching  a  public  cross- 
ing is.    Chicago  &  E.  L  R.  K.  Co.  v,  Bog^  (Ind.).    282. 

Failure  to  at  once  set  about  repairing  a  defect  m  a  fence  discovered  during  the 
day  by  an  employee  present  whose  duty  it  was  to  repair  the  fence,  held 
sufficient  to  go  to  jury  on  question  of  negligence.  Crosby  v.  Detroit, 
G.  H.  &  M.  R.  R.  Co.  (Mich.).    191. 

Failure  to  ring  bell  or  blow  whistle  is  not,  where  it  does  not  cause  the  injury. 
Texas  &  P.  R,  R.  Co.  «;  Wright  (Tex.).    80i. 

Father's  negligence  while  driving  not  imputed  to  dau^ter  injured  by  col- 
lision with  railway  train.    St.  Clair  S.  R  R  Co.  v.  Eadie  (Ohio).    §69. 

Fence:  company  must  exerdse  reasonable  care  at  points  where  it  is  not 
required  to  fence.    Prickett  v.  A.,  T.  &  S.  F.  R.  R.  Co.  (Kan.).    282. 

Conclusive  evidence  of,  failure  to  fence  is.    International  &  G.  N.  R.  R. 

Co.  17.  Cocke  (Tex.).    226. 

^— -  Defect  in  fence  occurring  without  fault  of  company:  hdd,  company  not 
liable.    Baltimore  &  O.  R.  R.  Co.  v.  Schultz  (Ohio).    211. 

Maintenance  of  insufficient  fence  by  railroad  company  for  several  weeks 

held  sufficient  time  to  Justify  a  finding  of  negligence.  Baltimore  &  O. 
R.  R.  Co.  f>,  Scbullz  (OhioV    211. 

Proof  that  horse  was  in  adjoining  proprietor's  field  by  authority,  or  that 

fence  of  the  field  was  not  a  lawful  fence,  held  necessary  in  action  against 
railroad  for  killing  plaintiff's  horse.  Missouri  P.  R  R.  Co.  «.  Johnaon 
(Mo.).    180. 

Tenant's  horse  killed  by  reason  of  railroad  company's  failure  to  fence: 

held,  tenant  not  bound  by  agreement  between  landlord  and  raiir^id  com- 
pany relieving  latter  of  its  duty  to  fence,  etc.  Thomas  v.  Hannibal  & 
St.  Jo.  R.  R.  Co.  (Mo.).    188. 

That  board  or  rail  becomes  detached  from  fence  owing  to  its  generally 

defective  condition  held  negligence  although  the  company  had  no  knowl- 
edge that  the  board  or  rail  had  fallen  off.  Baltimore  <&  O.  R.  R.  Go.  «. 
Schultz  (Ohio).    211. 

Unfenced  space  between  highway  and  cattle-guards:  entey  of  stock  upon 

track  through,  company  liable  for  injury  to  same.  Fort  Wayne,  C.  <&  L. 
R.  R.  Co.  t?.  Herbold  (Ind.).    221. 

Fire:  use  of  farni  in  ordinary  manner,  e.c.,  leaving  wheat  and  oats  stacked, 
and  corn  standing  in  field  of  stubble  in  which  grass  has  grown  since 
harvest.  The  stacks  not  fenced  or  ploughed  around;  but  being  nearly  a 
quarter  of  a  mile  from  the  track.  Imd,  not  contributory  n^igence. 
Fatten  V.  St.  Louis  &  S.  F.  R.  K.  Co.  (Mo.).    364. 

Gross:  must  be  shown  in  order  to  recover  for  injuries  to  stock  unlawfully 
running  at  large.    International  &>  G.  N.  R.  R.  Co.  v,  Cocke  (Tex.).   226. 

Imputable:  t^oacb  driver's  negligence  not  imputable  to  x)ersons  in  coach. 
New  York,  L.  E.  &  W.  R.  R.  Co.  «.  Steinbrunner  (N.  J.).    830. 

Wife  bound  by  negligence  of  husband  in  driving  vehicle.    Gulf,  C.  & 

8.  F.  R.  R.  Co.  «.  Greenlee  (Tex.).    822. 

Parent  and  child.     278  n. 

In  failing  to  sound  whistle  or  ring  bell.     249  n. 

Instruction  as  to,  Jield  erroneous.  Texas  <&  P.  R.  R  Co.  v,  Wright  CTez.). 
304. 

Injuries  to  cattle  or  horses  caused  by  themselves  while  straying  upon  lail- 
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road,  company  not  liable  for.    Knight  «.  N.  T.,  L.  E.  &  W.  R  R  Ck>. 

(N.  Y.).    188. 
Injury  by  being  thrown  into  a  ditch:  evidence.    298  n. 
Jury  must  decide.    Johnson  v.  Missouri  P.  R  R.  Co.  (Neb.).    4d9. 
Keeping  stock  in  field  adjoining  right  of  way  defectively  fen(^:  held  not 

contributory  negligence.    !£dtiniore  &  O.  R  R  Co.  v.  Schultz  (Ohio). 

211. 
Killing  cow:  presumption  of  negligence;  proof  of  facts.    100  n. 
Killing  mule:  facts  considered  and  hM  question  for  jury  whether  defendant 

exercised  necessary  caution  to  avoid  killing  of  mule.    Ross  v.  Natchez, 

J.  &  a  R  R  Co.  (Miss.).    106. 
£[illit]g  stock:  action  for  double  damages;  sufficiency  of  complaint    Thomas 

«.  Hannibal  &  St.  J.  R.  R  Co.  (Mo.).    188.     185  n. 
Evidence  examined  and  hdd  sufficient  to  sustain  verdict  and  judgment. 

Kansas.  C,  Ft.  S.  &  G.  R  R  Co.  «.  Lane  (Kan.).    287. 
Landowner's  failure  to  keep  gate  closed  at  farm  crossing  Tield  contributory 

negligence.    Bond  v.  Evansville  «&  T.  H.  R  R.  Co.  (Ind.).    200. 
Locomotive  habitually  scattering  sparks  86   as   to   endanger   combustible 

material  along  line  of  road,  Tield  sufficient  to  warrant  lury  in  inferring 

negligence  against  company.    Green  Ridge  R.  R  Co.  v.  Bnnkman  (Md.). 

Medical  aid :  one  injured  by  negligence  of  another  is  only  bound  to  use  ordi- 
nary diligence  to  procure.    Louisville,  N.  A.  &  C.  R  R.  Co.  v.  Palvey 

(Ind.).    522. 
Failure  to  use  ordinary  diligence  in  procuring,  plaintiff  cannot  recover 

damages  for  such  part  of  injury  as  was  caused  by  sueh  lack  of  care. 

Louisville.  N.  A.  &  C.  R  R.  Co.  v.  Falvey  (Ind.).    522. 
.  Must  be  averred  and  proved  with  particularity,  and  contributory  negligence 

must  be  negatived.    Thompson  v.  Flint  &  P.  M.  R  R.  Co.  (Mich.).    280. 
Must  be  shown  against  railroad  company  and  negatived  by  plaintiff  in  order 

to  recover.    Cincinnati,  H.  &  I.  R  R  Co.  v.  Butler  ^Ind.).    262. 
Not  presumed,  but  must  be  pleaded  and  proved.    Mynnmg  v.  Detroit,  L.  & 

N.  R  R  Co.  (Mich.).    317. 
Notice  in  writing  of  claim  for  damages  to  live-stock:  stipulation  requiring,  is 

valid.    Sprague  v,  Missouri  P.  K.  R  Co.  (Kan.).    684. 
One  company  using  cars  or  track  of  another  company:  liability  for  injury  to 

servants.    407  n. 
Passenger  jumping  from  movinj?  car:  held  not  contributory  negligence  under 

facts.     Shannon  v.  Boston  &  A.  R.  R  Co.  (Me.).    511,  514  n. 
Passenger:  husband  going  to  meet  wife  and  injured  in  getting  off  train  which 

he  bad  boarded  without  knowledge  or  permission  of  company,    ffeld, 

company  not  liable.    Griswold  v.  Chicago  &  N.  W.  R.  R  Co.  (Wis.). 

468. 
Permitting  cow  to  run  at  large  is  not.    Prickett  v.  A.,  T.  &  S.  F.  R  R.  Co. 

(Kan.).    282. 
Personal  injury  aggravated  by  predisposition  to  disease.    586  n. 
Predisposition  to  cfisease  does  not  prevent  recovery,  provided  the  injuries 

received  developed  said  predisposition  to  disease.    LouisvUle,  N.  A.  &  C. 

R.  R.  Co.  T,  Falvey  (Ind.).    522. 
Presumption  of,  where  stock  are  killed  owing  to  failure  to  fence.    281  n, 

Where  train  leaves  track.    501  n. 

Prima  facie  case  of  negligence:  railway  fire;  what  facts  establish.    Mobile  & 

O.  R  R  Co.  V.  Gray  (Miss.).    878. 
Proximate  cause :  obstruction  of  street  by  freight  train  is  not,  where  steam 

and  noise  of  cars  frighten  horses  and  they  run  away.    SeUeck  v.  Lake 

Shore  &  M.  S.  R  R  Co.  (Mich.).    888. 
Proximate  cause  of  fire  is  to  be  determined  by  jury.    Green  Ridge  R  R.  Co. 

V.  Brinkman  (Md.).    842. 
Proximate  and  remote  cause  of  injury  at  railway  crossing.    841  n. 
Remote  and  proximate  cause.    282  n. 
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Runninff  one  train  so  close  behind  another  as  to  make  statutory  signals  un- 
availing is.    Chicago  &  E.  I.  R.  R.  Co.  f>.  Boggs  (Ind).    282. 

Stacking  h&y  near  track  is  not.    869  n. 

Statute  niaking  company  liable  for  neglieence  of  its  engineers,  clerks,  or 
agents  hM  declaratory  of  common  Taw.  Mobile  &  O.  R.  R  Ca  v. 
Gray  (Miss.).    878. 

Steam  and  noise  of  cars  no  evidence  of,  althoiigh  thev  frighten  horses  "which 
run  away  and  injure  driver.  Selleck  d.  Lake  Shore  &  M.  S.  R.  R  Ck>. 
(Mich.).    838. 

Sudden  emergencv.    281  n. 

Amount  of  skill  and  judgment  used  on  ordinary  occasions  not  expected 

Lowery  «.  Manhattan  K.  R  Co.  (N.  Y.).    276. 

Train  -  dispatcher's  negligence:  collision;  engineer  injured;  hdd,  company 
liable.    Darrigan  v.  New  York  &  N.  E.  R  R  Co.  (Conn.).    438. 

<<HET  SABimres." 

Means  gross  receipts,  less  operating  expenses,  less  interest  on  funded  debt, 
less  floating  obligations,  which  good  judgment  requires  to  be  presently 
paid,  and  less,  also,  an  annual  contribution  to  a  sinking  fund  whenever 
expedient  and  proper  to  provide  such  a  fund.  Belfast  £  M.  L.  R  R  Co. 
«.  Belfast  (Me.).    786. 

HEW  TBIAL. 

Improper  overruling  of  demurrer  to  evidence  no  cause  for.    Wabash,  8L  L. 

&P.  R  R.  Co.  «.  Nice  (Ind.).    168. 
Issue  as  to  contributory  negligence  not  properly  raised;  new  trial  ordered, 

Turrentine  «.  Richmon(r&  D.  R  R  Co.  (N.  C).    460. 

V0K8UIT. 

Refusal  to,  held  error  in  case  of  injury  at  railway  crossing.  Syracuse,  B.  & 
N.  Y.  R  R  Co.  t^.  Tolman  (N.  Y.).    813. 

VOTICS. 

Cteneral  public  notice  of  regulations  as  to  tickets  given  by  posters,  circulars, 
excursion  books,  etc.,  Tidd  inadmissible  to  charge  purchaser  of  ticket 
with  notice  of  regulations.    Penna.  R  R  Co.  t>.  Spicker  (Pa.).    672. 

Impeaching  judgment  for  want  of:  complaint  must  aU^e  what  is  shown  in 
record  in  relation  to  notice.  Baltimore  &  O.  &  C.  R.  R  Co.  v.  North 
(Ind.).    86. 

VmSAKCS. 

See  Highway. 

Barbed-wire  fences  are  not  a.    Hillyard  v.  Grand  Trunk  R  R.  Co.  (Ont). 

154. 
Railway  built  upon  highway  without  consent  of  property-owners  is  a.    Uline 

«.  N.  Y.  C.  &  H.  R  R  R  Co.  (N.  Y.).    8. 
Railway  lawfully  built  with  proper  care  and  skill  is  not  a.    Uline  o«  New 

York  C.  &  H.  R  R  R.  Co.  (N.  Y.).    8. 

OBJXCTIOir. 

Leading  question  in  deposition:  objection  waived,  if  not  made  when  deposi- 
tion was  taken.    Patton  «.  St  Louis  and  S.  F.  R  R  Co.  (Mo.).    864. 
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Joinder  of  stockholders  and  causes  of  action  in  suit  against  directors  and 

company  from  conspiring  to  injure  them.    758  n. 
Refusal  to  pay  rent  on  leased  road  for  the  purpose  of  depressing  stock  of  the 

lessor  company:  hM,  bill  for  conspiracy,  for  an  accounting,  and  for  rent 

in  arrear  maintainable.    New  York,  L.  £.  &  W.  B.  R.  Co.  v.  Barr  (N.  Y). 

746. 

OTEBCHABGE. 

Is  the  continuous  payment  of  OTercharges  without  protest  a  bar  to  a  statu- 
tory action  to  recover  three  times  the  amount  of  overcharge  ?    682  n. 

Payment  of  excessive  rate  for  many  years  without  objection,  Asttf  an  acquies- 
cence in  such  rate  as  reasonable,  and  excess  not  recoverable.  Eillmer  v. 
New  York  C.  &  H.  R.  R.  Co.  (N.  Y.).    659. 

Penalty  for  charge  in  excess  of  legal  freight-rates.    659  n. 

Petition :  allegation  that  plaintiH  shipped  two  car-loads  of  saw-logs  over  defend- 
ant's road,  a  distance  of  over  25  miles  and  under  50,  and  that  legal  rates 
were  a  certain  specified  sum,  that  defendant  charged  and  plaintiff  paid  a 
definite  specified  sum,  being  an  excess  of  $8.20  over  the  legal  rates  al- 
lowed defendant,  and  asking  judgment  for  that  sum,  Tield  sufficient. 
Burkholder  v.  Union  T.  Co.  (Mo.).    656. 

Averments:  when  petition  shows  that  plaintiff  was  charged  $100  in  excess 

of  rate  fixed  by  bill  of  lading,  but  does  not  state  that  rate  charged  was  in 
excess  of  that  fixed  bv  law,  no  case  is  stated  to  entitle  plaintiff  to  recover 
a  penalty  under  the  Texas  statute.  Dwyer  v.  Gulf,  C.  &  S.  F.  R.  R.  Co. 
(Tex.).    654. 

Statute  givine  injured  party  action  for  three  times  the  excess  of  le^l  rate  of 
freight  charged  by  railroad  company  held  constitutional.  Builcholder  v. 
Union  T.  Co.  (Mo.).    656. 

Statute  prescribing  penalty  for  overcharge  in  freight  does  not  operate  as  to 
freight  weighing  less  than  100  pounds,  that  amount  being  unit  of  weight 
fixed  by  the  statute.    Gulf,  C.  <&  B.  F.  R  R.  Co.  v.  Lampkin  (Tex.)    W2. 

Texas  statute  providing  for,  heid  not  repealed.  Gulf,  C.  &  S.  F.  R  R.  Co.  v. 
Lampkin  (Tex.).    652. 

0WNEB8HIP.  * 

Landowner  may  exercise  all  rights  of,  in  land  sought  to  be  taken  for  right  of 
way,  and  may  remove  machinery  and  buildings  therefrom  any  time  before 
company  acquires  right  of  entry.  Sdireiber  v,  Chicago  &  £.  R  R.  Co. 
ail.).    180. 

PABSVT  AHB  CHILD. 

Imputable  negligence.    278  n. 

PABTIE8. 

Administrator  of  former  owner  of  land  taken  for  railroad  purposes  not  a  nec- 
essary party  to  suit  for  compensation.  Bridgman  v.  St.  Johnsbury  &  L. 
C.  R.  R.  Co.  (Vt.).    80. 

Lessee  railroad  company  and  its  officers  held  properly  joined  as  defendants  in 
action  for  unpaid  rent.  New  York,  L.  £.  &  W.R.  R.  Co. «.  Barr  (N.  T.). 
745. 

Suits  in  equity  to  recover  dama^  for  land  taken  by  railroad;  a  former 
company  which  took  the  land  is  not  a  necessary  party.  Bridgman  v.  St. 
Johnsbury  &  L.  C.  R.  R.  Co.  (Vt.).    80. 

Vendor  of  land  taken  for  railway  purposes,  ?ield  not  a  necessary  partv  in  suit 
to  obtain  compensation.  Bridgman  v.  St.  Johnsbury  &  L.  C.  R.  R.  Co. 
(Vt.).    30. 


See  CoHTLiCT  of  Laws;  NxauoEXCE. 

CompsDj  purcbuing  road  rrom  receiver  a  not  liable  for  iiijuij  to.  Byu  «, 
Haj8(Tez.)'     Ml. 

Failure  of  company  to  protect  nusenger  from  insult  at  BtaUon:  A«U,  undei 
facts,  company  not  liable.    Batton  e.  S.i;  N.  Ala.  R.  R  Co.  (AJa.).    514. 
i  going  to  station  to  meet  wife  ai  '      ■  ■ 
ir  permission  from  company,  is  n 
R  R  Co.  (Wis.).    468. 

Liability  of  receiver  for  injuries  to.    Ryan  e.  Hays  <Tei.).    601.  S11  n. 

Person  received  by  company  on  freijdit  train  and  his  ticket  taken  up  tuU  % 
passenger.    Inteniaiional  &  O.  K.  R  R  Co.  «.  Irvine  (Tex.).    518;  522  n. 

Penons  on  train  wbo  are  not  passengers  or  employees:  duty  of  compnuj  u 
10.    467  n. 

Stolen  goods:  conductor  not  liable  for  permitting  passenger  to  travel  witb. 
Randlette  r.  Judklna  (Me.).     47a 

Tickets:  company  must  sell  commutation  .tickets  to  all  alike.  State  «.  Deli- 
ware,  L.  &  W.  R  R  Co.  (N.  J.).    470. 

Wliere  person  boards  train  without  knowledge  or  pennis^on  of  compcny, 
held  tlialcompany  is  not  bound  to  keep  train  standing  stilt  until  be  g^ 
off.    Griswold  o.  Chicago  &  N.  W.  R  R.  Co.  (Wis.).    468. 

While  station  was  being  cleaned,  latly  passengers  were  directed  to  sit  in  in 
empty  car  standing  beude  the  platform.  While  sitting  there,  the  car  wsi 
suddenly  and  without  signal  moved  out  of  the  station,  and  t^e  ladles  liur- 
riedly  passed  to  the  end  of  the  car  and  Jumped,  one  being  injured  in  so 
doing.  There  was  no  employee  of  the  road  on  the  car,  and  it  was  still 
abreast  of  the  platform  when  ladies  Jumped.  Stld,  that  the  one  JDjared 
was  a  passenger  while  in  the  car,  and  that  she  was  not  guilty  of  contribu- 
tory negligence  in  Jumping  from  it  while  moving.  Shannon  v.  Boston  & 
A.R.  R  Co.  (He.).    511. 

FLIADISQ. 
Complaint  before  luslice  of  the  peace  for  double  damages  for  killing  a  horse: 

averments  /Md  sufficient.    Missouri  P.  R  R  Co.  v.  Johnson  (Mo.).    180. 
Complaint  sufficient  if  it  states  facts  which  necessarily  imply  that  failure  to 

fence  caused  injury  complained  of.    Thomas  V.  HannitaJ  £  Sc  J.  R  It. 

Co.  (Mo.).     188. 
Complaint:  notice:  allegations  of  record  as  to.     Baltimore  &  O.  A  C.  R.  R 

Co.  I.  North  (Ind.).    86. 
Denial  of  averment  of  incorporation:  affidavit  that  deponent  has  no  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  truth  of  sud  aver- 

ment,  held  not  a  denial.    In  w  New  York,  L.  &  W.  R  R  Co.  (N.  Y.). 

48. 
Description  of  property  taken  or  injured  must  be  given  in  declaration  in  tits- 

pass.     Randlette  n.  Judkins  (Me.).    478. 
General  issue:  notice  of  special  facts:  admission  therein  that  plaintiff  wis  in 

employ  of  defendant  company,    held  sufficient   evidence  of    that    fact. 

Somerset  &  C.  R  R  Co.  v.  Qalbraith  (Pa.).    375. 
Negligence  must  be  strictly  averred.    Thompson  e.  Flint  &  P.  M.  K.  R  Co. 

(Mich.).    289. 
Petition  in  action  for  overcharges  on  freight :  averments  Aeld  sufficient.  Bnrk- 

holder  V.  Union  T.  Co.  (Mo.).     656. 
Sufficiency  of  complaint  in  action  for  negligence  at  railway  street-crouing. 

897  n. 
What  averments  of  negligence  In  carrying  live-stock  are  sufflcieat.    689  a. 

roou. 

Division  of  traffic  among  pooled  ]lne°.    664  n. 

Fooling  contract  executed :  h^d  that  receiver  cannot  set  up  its  invalicUty,  but 
must  account  to  Hie  other  parties  of  the  pool  for  moneys  received  by  him 
under  it.    Central  T.  Co.  v.  Ohio  C.  R  R  Co.  (O.).    MO. 
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PKACTICS. 

Objections'proi)erly  taken,  but  based  on  wrong  reasons,  will  be  sustained  by 

court  on  right  reasons.    Bond  v.  Wabash,  8t.  L.  &  P.  R.  R  Co.  (la.). 

608. 
Trial:  argument:  improper  language  by  counsel  in  course  of,  is  only  ground 

of  error  where  verdict  is  unsatisfactory.    Intemationfd  &  G.  K,  R  R. 

Co.  V,  Irvine  (Tex.).    518. 

PBBSTTXPTIOir. 

See  Nbgliobncb;  Pboof. 

Engine  built  insufficiently  so  as  not  to  retain  its  sparks,  and  repaired  shortly 
after  fire,  held  to  raise  a  presumption  of  negligence.  Butcher  d.  Yaca 
V.  R  R  Co.  (Cal.).    856. 

Genuineness  of  signatures  to  articles  of  association  and  jauthority  of  agents 
who  signed  them  presumed  under  the  statute,  even  when  the  incorporation 
is  expressly  denied.    In  re  New  York,  L.  &  W.  R  R  Co.  (N.  Y.).    48. 

Of  negligence  where  train  leaves  track.    501  n. 

Of  negligence  where  stock  are  killed  owing  to  failure  to  fence.    281  n. 

Right  to  build  railwav  in  street  presumed  when  railway  has  been  built 
through  the  street  for  forty  years.  Uline  «.  New  York  C.  &  H.  R.  R. 
Co.  (N.  Y.).    8. 

That  land  taken  for  right  of  way  was  of  full  width  allowed  by  law,  presumed 
where  company  authorized  to  build  a  road  that  should  not  exceed  four 
rods  in  width  entered  upon  and  constructed  road  over  plaintiff's  land, 
doing  nothing  to  indicate  an  appropriation  less  than  four  rods  in  width. 
Phila.  &  R  R  R  Co.  9.  Obert  (Pa.).    65. 

PB0CE88. 

Service  of,  on  officers  or  agents  of  corporation :  statutes  as  to,  in  Alabama  do  not 
authorize  suits  against  foreign  corporations  except  on  causes  of  action 
originating  in  Alaoama  or  on  contractu  entered  into  with  reference  to  a 
subject-matter  in  Alabama.    Central  R  R.  &  B.  Co.  v,  Carr  (Ala.).    487. 


PB07IT8. 


PBOOP. 


See  DAMAGsa 


Contributory  neglieence:  freedom  from:  facts  and  circumstances  tending  to 
show  that  acciaent  might  have  occurred  without  negligence  on  the  part 
of  the  person  injured,  maybe  sufficient  to  establish.  Syracuse,  B.  & 
N.  Y.  R.  R  Co.  ft.  Tolman  (N.  Y.).    813. 

Limits  of  right  of  way  acquired  by  deed  where  deed  does  not  define  by  metes 
and  bounds  the  land  intended  to  be  conveyed:  evidence  of  fences  built 
held  admissible  to  show.    Phila.  &  R.  R.  R  Co.  v.  Obert  (Pa.).    65. 

PBOPSBTY. 

What  is  exempt  from  condemnation.    2  n. 

PUBLIO  OPPIGSBS. 

See  Mastbb  and  Sbbyakt. 

PUBLIC  POLICY. 

Contract  between  master  and  servant  that  compensation  of  employees  covers 
all  risk  or  liability  to  accident,  whether  sanctioned  by.  Darrigan  v. 
New  York  &  N.  E.  R  R  Co.  (Conn.).    438. 
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QUO  WABRAVTO. 

De-fctcto  consolidation  of  two  railroad  oompaoies:  nev  company  omuiized 
and  considerable  money  expended.  Heid,  that  holder  of  income  bond  of 
one  company  could  not  have  any  information  in  the  nature  of  a  qu9 
warranto  to  determine  validity  of  consolidation.  In  re  Terhune  tr.  Potts 
(N.  J.)     754. 

Who  may  be  relator  in  information  in  nature  of,  to  determine  validity  of 
charter.    757  n. 

BAILBOAD  COMPAHT. 

Subject  of  judicial  control  to  prevent  abase  of  its  powers  and  prhil^gea. 
Schofleld  9.  Lake  Shore  &  M.  S.  R.  R.  Co.  (Ohio).    613. 

BATES. 

See  Classificatiok;  Discrimikation. 

Can  patrons  of  competing  lines  be  charged  higher  rates  than  are  chaiged 
other  shippers  ?    647  n. 

Consignor  of  goods  has  implied  authority  from  consignee  to  stipulate  as  to 
terms  of  transaction.    Ryan  v,  Missouri,  E.  <&  T.  R.  R.  Co.  (Tex.).     70S. 

Demurrage  not  part  of.    646  n. 

Difference  in,  on  non-compeUng  coals.    646  n. 

Distances,  etc.,  as  elements,  determining.    646  n. 

Include  what  ?    645  n. 

Of  freight  and  time  of  payment  thereof:  court  cannot  prescribe.  Express 
Cases,  U.  S.  Sup.  Ct.    546. 

On  coal:  when  sufficient  is  paid:  equality  in  earnings  of  trucks.    646  n. 

Parcel  rate:  hdd  discriminative.    645  n. 

Power  of  State  to  regulate.    608  n. 

Prohibitive:  unlawful.    645  n. 

Railway  rates  and  discriminations.    644  n. 

Reduction  in  price  of  transportation  is  good  consideration  for  sUpulation  in 
bill  of  lading  limiting  liability.  Sprague  «.  Missouri  P.  R.  R  Co.  (Kan.). 
684. 

Regulation:  legislature  cannot  grant  right  of  regulation  away  unless  by 
positive  words.    Stone  v.  Farmer's  Loan  &  T.  Co.,  U.  S.  Sup.  Ct.    677. 

— —  State  legislature  may  act  upon  reasonableness  of  tolls  and  charges,  not- 
withstanding charter  gives  company  right  **  from  time  to  time  to  fix, 
regulate,  and  receive  the  tolls  and  charges  by  them  to  be  received  for 
transportation."    Stone  v.  Farmers'  L.  &  T.  Co.,  U.  S.  Sup.  Ct    577. 

Repairs,  cost  of,  cannot  be  charged  in.    645  n. 

State  may  regulate,  notwithstanding  statute  gives  railroad  company  right  by 
its  directors  to  establish,  fix,  and  regulate  tolls  and  charges.  Stone  v. 
New  Orleans  &  N.  £.  R.  R.  Co.,  U.  S.  Sup.  Ct.    606. 

BEBATB. 

Contract  to  give,  to  favored  shipper,  Tkdd  unlawfully  discriminative.  Schafidd 
«.  Lake  Shore  &  M.  &  R.  K  Co.  (Ohio).    612. 

BECEIVEB. 

See  BoKB. 

Claims  for  injuries:  payment  by:  priority.    800  a. 

Claims  for  injuries  to  employees:  receiver  liable  for,  where  he  takes  property 

subject  to  all  "  claims,  debts,  and  liabilities."    Central  T.  Co.  e.  Sloan 

(la.).    808. 
Company  purchasing  road  from,  is  not  liable  to  passenger  injured  by  receiver's 

servants.    Ryan  9.  Hays  (Tex.).    501. 
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BSCSITISL— Continued, 

Discharge  of,  exonerates  from  liability  for  injaries  to  pasaenger  except  in 
cases  where  he  was  personally  at  fault.    Ryan  v.  Hays  (Tex!).     501. 

Injury  to  passenger:  receiver  not  liable  for,  after  all  the  property  once  in  his 
control  as  receiver  had  been  turned  over  to  the  purchasers,  and  after  he 
had  received  discharge  from  the  court.    Ryan  v.  Hays  (Tex.).    501. 

Profits  or  income  of  propertjr  in  receiver's  hands  held  responsible  for  transac- 
tion of  claims  for  injuries  resulting  from  negligence  of  receiver  or  his 
employees.    Ryan  v.  Hays  (Tex.).    501. 

Statutorpr  liability  of  company  notwithstanding  appointment  of.    153  n. 

That  railroad  company  is  in  naiads  of  a,  no  defence  to  action  for  company's 
failure  to  build  fence.    Ohio  &  M.  R.  R.  Co. «.  Russell  (111.).    149. 

BXOTTLATIOK. 

See  Commission,  St^tb  Railboad;  Chartbb;  Discrimination;  Rates. 

BSOBGAiriZATIOK. 

Company  purchasing  railway  at  receiver's  sale,  Tield  not  liable  to  a  passenger 
injured  by  the  negligence  of  servants  of  receiver.  Ryan  «.  Hays  (Tex.). 
501. 

BEFAIB8. 

Cost  of,  cannot  be  charged  in  rates.    645  n. 

SEFEAL. 

Limitations  on  the  legislative  power  to  repeal  charter  as  against  third  persons. 
767  n. 

BE8  ADJT7DXCATA. 

Decision  of  a  motion  or  summary  application,  is  not.  Canne  «.  IGnneapolis 
&  St.  L.  R.  R  Co.  (Minn.).    127. 

BESIBEKGE. 

Railroad  extending  through  two  or  more  States:  company  resides  in  each. 
Central  R.  R.  &  B.  Co.  v.  Carr  (Ala.).    487. 

SIGHT  07  WAY. 

See  DsBD;  Presttmftign;  Proop;  Setoff. 

Can  only  be  acquired  in  statutory  mode,  and  not  by  license.  Baltimore  &  H. 
R.  R.  Co.  «.  Algire  (Md.).    145. 

Contract  to  purchase  lands  for.     125  n. 

Ditch  upon:  circuit  court  cannot  comi>el  railway  company  to  permit  construc- 
tion of,  fur  public  use.    Baltimore  &  O.  <&  C.  R.  R.  Co.  v.  North  (Ind.).    86. 

Election  to  take  less  than  full,  no  subsequent  condemnation.    72  n. 

Lateral  railroad :  width  to  be  taken  limited  to  twenty  feet.    72  n. 

Quantum  of  interest  acquired  by  railway  company  in.    115  n. 

Sand  taken  from:  railway  company  must  compensate  landowner  for,  when  he 
deeded  it  the  right  of  way  "for  all  purposes  connected  with  the  con- 
struction, use,  and  operation  of  said  railroad."  Yermilya  v,  Chicago,  M. 
&  St.  P.  R  R.  Co.  (la.).    108. 

B0078  07  BUiLDnras. 

Injury  to  railway  employees  by  projecting.    397  n. 


794  IKDEX. 

Boirn. 

Proceedings  to  change.    135  n. 

BUnnVG  AT  LABOS. 

See  AmicALS;  iNsntucnoK. 

aALB. 

Under  mortgage:  application  of  proceeda  of,  to  satisfy  daima  against  leoenrer. 
Ryan  v.  Hays  (Tex.).    501. 

iBT^n. 

Public  benefits  cannot  be,  against  damages  caused  by  improyements.    Chicago 

&  E.  R  R  Co.  «.  Blake  (HI.).    97. 
Value  of  improvements  as  a^unst  damage  caused  by  trespass.    107  n. 
Value  of  sand  taken  from  right  of  way  1^^  landowner  cannot  be  set  off  acainst 

▼alue  of  sand  taken  by  railway  company.    Vermilya  v.  Chicago,  M.  db 

St.  P.  R  R  Co.  (la.).    108. 

noir. 

Failure  to  put  up,  at  highway  crossing:  liability  of  company  for.    329  n. 

nOKALB. 

Duty  of  railway  company  to  give.    249  n. 

Duty  to  give,  upon  approaching  a  public  highway  is  a  positiTe  duty,  and  fail- 

ure  to  give,  is  negUgence.    Cincinnati,  H.  &  I.  R  R  Co.  «.  Butler  (Ind.). 

262. 
Failure  to  give  will  not  excuse  contributory  negligence.    268  n. 
Failure  to  give  statutory  signal  at  crossing,  no  excuse  for  neglect  of  traveller 

approaching  it  to  use  all  available  means  to  prevent  injury.    Cincinnati, 

Ef.  «fc  I.  R.  R  Co.  V.  Butler  (Ind.).    262. 
Failure  to  blow  whistle  and  ring  bell  before  crossing  a  highway  is  statutory 

negligence.    Williams  v,  Chicago,  M.  &  St.  P.  R.  R.  Co.  (Wis.).    274. 
Failure  to  give,  not  negligence,  when.    Texas  &  P.  R  R  Co. «.  Wright  (Tex.X 

804. 
Warn  travellers  on  highway  as  well  as  give  notice  that  track  crosses  highway. 

Chicago  &  E.  I.  R.  R  Co.  t>.  Boges  (Ind.).     282. 
When  ringing  bell  and  sounding  whistle  would  not  prevent  injury.     807  n. 
Where  train  on  track  cannot  r^idily  be  seen,  more  than  ordin.ary  cautionary 

signals  required.    New  York,  L.  E.  &  W.  R  R  Co.  v.  Randel  (N.  J.).  dO& 

8IHKIH0  FUVD. 

Duty  of  company  to  provide  under  special  circumstances  considered.    Belfast 
&  M.  L.  R.  R  Co. «.  Belfast  (Me.).    736. 

8LEEPIKG-CAB  COMPAHIES. 

Contract  as  to  running  sleeplnff-cars  on  railroad,  construed.    Pullman's  P.  GL 
Co.  «.  Missouri  P.  R  R  (Jo.,  U.  8.  Sup.  Ct.    687. 

BLEEPnre-cABs. 

Should  railroad  companies  maintain  their  own?    670  n. 

SPEED  AHD  PUKCTVALITY. 
As  reasons  for  discrimination.    645  n. 


INDEX. 


795 


8TATI0V. 

Duty  of  railroad  company  to  fence  track  at    284  n. 
Duty  of  keeping  safe  for  passengers.    Batton  v.  S.  &  N.  AlAi  R  R  Ck>.  (Ala.). 
614,  517  n. 


STATUTES. 

Implied  repeals  of,  not  favored.    Central  R  R  Ck).  v.  Hamilton  (Qa.).    207. 
Stock-law  to  be  considered  by  jury  in  determining  care  and  diligence  of  the 
parties  to  the  transaction.    Central  R  R  Co.  v.  Hamilton  (Ga.).    207. 

8TATVTS8  CITED  AKD  C0K8TBTJXB. 

Fbdbbal  Sr^TirrBs. 


Act  of  Se^t.  20, 1850.— Land  grants 
to  certain  States  for  railroad  aid, 
—referred  to,  586 


R  8.,  §§  2990,  2997,— Shipment  of 
imports  to  destination,  698 

R  S.,  §  8058,— Settlement  of  im- 
port duties,  698 


Statb  and  Tsbrttorial  Statutes. 
Alabama. 


Code  1876,  g  2984,— Service  of  pro- 
cess on  foreign  corporation, — ^re- 
ferred to,  490 

Code  1879  §  1484,  1444.— Service 
on  non-resident  insurance  com- 
panies,— referred  to,  491 

Code  1879,  82985,— Service  of  pro- 
cess on  foreign  coix>6ration, — 
construed,  488 


Act  of  Feb.  8, 1848,  g§  1,  7.  and  12 
(Charter  of  Mobile  &  Ohio  R  R 
Co.),— Powers  of  company  as  to 
regulation  of  its  business, — con- 
strued, 587 

Act  of  Feb.  8,  1848.  §  12  (Char- 
ter of  MobUe  &  Ohio  R.  R),— 
Company  has  power  to  fix  rates, 
—construed,  584, 598 


Arkaruai. 

Art.  XVll.,  g  1,— Railway  common  carriers:  prohibits  discrimination, 
etc., — ^ref erred  to,  561 

CMarado, 


Code  Civ.  Pr.  §  242,— Proceedings 
in  condemnation  of  land,— con- 
strued, 116 


Code  Civ.  Pr.,  §  260,— Condemna- 
tion: occupation  by  peQtioner 
during  suit,— -construeo,  120 


Qmneetteut 
Acts  1881,  chap.  92,— Liability  as  to  fire  from  sparks,— referred  to, 

Georgia, 


871 


Code,  g§  1449.  1450,  1451,  1452,— 
Fence  law :  duty  as  to  diligence 
in  running  trains. — construed,       208 

Code,    g  5076,— Amending  code: 


formal  requirements  as  to, — ^re- 
ferred to,  209 
Code,  g  8088,  8084,— Liability  for 
killing  stock,— referred  to,  208 


llUnaia. 


R  S.  1874,  ch.  80,  g  12,— Lease: 
surrender  of  possession, — referred 
to,  182 

R  S.  1874,  p.  477,  g  10,— Condem- 


nation proceedings:  final  order, 
— referred  to,  181 

Act  of  1874  (Railroad),  §g  1  and  8,— 
Duty  to  fence,— construed,  151 
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« 

Indiana, 


R.  8.  1881,  §  4081.— Duty  of  rafl- 
road  to  fence. — ^referred  to.  224 

R.  8. 1881.  §  4081,— Railway  fence 
law.  construed.  204 

R  8.  1881.  §  645.— Special  yerdict 
defined. — referred  to,  418 


R.  8.  1881,  g  647.-SpedAl  find- 
inn  control  general  verdict,— 
referred  to. 

R.  8. 1881.  §  4275,— Condemnatioii 
prooeedines:  notice, — quoted  ajid 
hM  constUutlOAal,  40, 41 


Iowa. 


Code,  §  8164,^Intennediate  order: 
appeal, — referred  to,  175 

Code,  ^  1268,— Duty  to  construct 
crossing:  request, — referred  to.     286 

Code,  §  1268,— Duly  to  put  cattle- 
guard  at  crossing, — referred  to.     286 

Code.  §§  1262. 1268,— Right  of  com- 
pany to  raise  or  depress  a  lurnr 
pike  crossing  tracks, — construed,  299 


Code,  §  1809,— Judgment  lien 
against,*  991 

Code.  §  1241.— How  much  real 
estate  a  railroad  may  take,— re- 

.  ferred  to.  110 

Code,  cb.  77.  §  18,— Triple  damam 
for  discrimination,— construed,    60B 

Code,  §g  10,  11,  and  12.— Prohibits 
discrimination  and  extortion,— 
construed,  610 


Kantas, 


Comp.  Laws  1879,  ch.  28,  p.  225,— 
Duty  to  furnish  adequate  accom- 
modations, 562 


Gen.  8tat.,  c.  21,  g  7,— Conaidaa^ 
tion  of  written'  contract  im- 
ported, 681 


Kenttieiiif, 


Act   of    Feb.    26.    1848  (Charter 
Mobile  &  Ohio  R  R  Co.),— Oives 


company  same  rights  mnted  l^ 
Ala.  charter,— reierrea  to,  58S 


McMoehuseUa. 


Pub.  8tat..  ch.  118,  §§  50.  51,— 
Compensation  by  one  street  rail- 


Stats.  1888.  ch.  51,  g  184,— Rail- 
roads  must  f  q^nish  express  com- 


way  for  use  of  another 
tracks,— construed. 


8 


63 


Maine. 


panics  with  equal  facilities, 
ferred  to. 


560 


Maryland, 
Code,  art.  24,  g  1,— Transfer  of  real  estate:  deed,-kx)n6traed,  145 

MkMgan.  ^ 

How.  Stats.,  S  8887,— Duty  to  fence        I  How.  Stats.,  g  8814,— Action  for 
— construeo,  241  >     causing  death,— leferxed  to,        3il 

MM89^^ 


Code,  g  1059,— Fact  of  injury 
prvma-fade  proof  of  negligence, 
— ^referred  to,  878 

Code.  §  1054.— Liability  for  neglU 
gence  of  agents, — referred  to.        875 

Act  of  March  11,  1884,— Railroad 
commission:  power  to  fix  maxi- 


mum rates, —construed  and  held 
constitutional.  577 

Act  of  April  18, 1878,— New  Or- 
leans,  J.  &  G.  N.  R.  R  and  Mzas. 
Cent.  R  R  consolidated, — re- 
ferred to, 

Act  of  Feb.  17,  1848  (Charter  of 
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8TAT17TE8  CITED  AHB  COVWl'RVXD-' Continued. 


Mobile  and  Ohio  R  R),— Gives 
compaDy  same  rights  Uiey  have 
under  Alabama  charter, — ^re- 
ferred to,  '  586 

Act  of  Feb.  28.  1878,— Consolida- 
tion of  New  Orleans,  J.  &  G.  N. 
R  R  Co.  and  Miss.  Central  RB. 
ratified, — ^referred  to,     .  599 

Act  of  March  10, 1868,  §  10  (Char- 


ter of  Miss.  R.  R.  Co.),— Power 
given  company  to  fix  rates, — con- 
strued, 599 

Act  of  March  80,  1871,  §§  4  and  18 
(Charter  of  111.  Cent.  R  R  Co.), 
— Reflation  of  rates, — con- 
strued, 607 

Code  of  1880,  §  585,— Taxation  of 
trading  car,  78b 


Missouri, 


\  R  S.,  §  809,— Duty  of  railroad  to 

V  fence, — ^referred  to,  183 

'      R  S.,  §  2159,  referred  to,  865 


R  8.,  1879,  §§  885,  8511,— Dam- 
ages for  overcharge, — petition,      657 

R  8.,  1879,  §  834,— Classification 
of  freight.  658 


Nebraska. 


Comp.  Stats.,  %  97,  p.  150,— Con- 
demnation proceedings:  commis- 


sioners to  inspect  land,— referred 
to. 


76 


yew  Bampshire. 


Laws  of  1850,  ch.  958,  §  5,— Duty 
to  construct  cattle-guards, — re- 
ferred to,  802 

6en.  8tat8.,  ch.  147,  §§  1,  16,— 
Duty  to  construct  cattle- passes: 
commissioners, — referred  to,         802 

R.  8.,  ch.  51,  §  38,— Railroad  must 
maintain  road-crossings.  58 


Pr.  Laws  1858,  ch.  180,— Charter  of 
Portland  &  Rochester  R  R  Co. 
made  subject  to  general.  8tate 
laws, — construed,  53 

Gen.  Laws  1878,  ch.  163,  §  2,— 
Railroads  must  furnish  express 
companies  equal  facilities,— re- 
ferred to,  560 


2few  Jersey, 


JiAii  of  March  9,  1877, — Condemna- 
tion proceedings:  appeal, — con- 
strued and  held  constitutional,        135 

I>.  L.  1871,  p.  112,  §  58  (Charter 
Jersey  City), — Change  of  grade 
of  streets, — referred  to,  139 


Pub.  Laws,  p.  2>,  §  10  (Charter  of 
Morris  &  Eaaex  R  R  Co.),— Fix- 
ing maximum  rates, — referred  to,  471 

Pamphlet  Laws  1881,  p.  222,— con- 
solidation of  railway^.  755 


Ifew  York, 


LOLWS  1850,  ch.  140,  |  186,— Duty 
to  fence  tracks,— reieijed  to,         189 

Bess.  Laws  1882,  p.  146,— PracUoe: 
reversing  judgment  on  appeal, — 
referred  to.  452 

Laws  of  1850.  a  28,  sub.  5  (General 
Railroad  Act), — Duty  of  city  to 
'  raise  street  to  conform  to  gnde 
of  railroad, — ^referred  to,  9 

Laws  of  1847,  ch.  272;  Laws  of 
1850.  ch.  140,  §  21  (amended  by 
Laws  1869,  ch.  237,  §  1),— Con- 
demnation of  land  by  railroad, — 
referred  to,  24 


Code  Civ.  Pr..  §  1776,— Proof  of 
corporate  existence,  —  referred 
to,  46 

Laws  of  1850,  ch.  140,  §  15,— Con- 
demnation  proceedings :  dis- 
proving corporate  existence, — 
referred  to,  46 

Laws  1881,  c.  263,  §  21,— Harlem 
R.  R.  Co.'s  charter,  659 

Laws  1850.  c.  140,  §  28,  sub.  9,— 
Alteration  of  charter,  661 

Laws  1831,  c.  263,  §  18,— Altera- 
tion of  charter,  661 
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Ohio, 


R.  8.,  8824,^Dut7  to  fence,— re- 
ferred to,  214 


Stats.  §g  8866.  8867,  8878.— Ab  to 
railway  rates  and  diflniminattona, 
— citea. 


Act  of  Feb.  19. 1849.  §  10.— Condemnation :  exemption  of  dweUing-honse 
from.— coDStiued. 


T&nnettee, 


Act  of  Feb.  28,  1848  (charter  of 
Mobile  &  Ohio  R.R  Co.).— Gives 


company  same  rights  they  have 
under  iUa.  charter,— construed,    566 


TexoB, 


R  S.,  4245.— Liability  for  kilUns 
cattle  :  duty  to  fence,— referred 
to. 

R.  S.,  art.  4170,— Duty  as  to  inter- 
sected highways, — referred  to. 

R.  S.  4285,  referred  to, 

R.  S.,  arts.  4862  and  4868.  re- 
ferred to. 

Penal  Code.  art.  406.  referred  to. . 

R  8.,  ch.  52,— Wife's  action  for 
negligent  killing  of  her  husband, 
— referred  to, 

R  8..  art.  1037,  Rules  24,  25,  26, 


227 

227 
228 

228 
228 
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— ^Practice :  errors  must  be 
specified. — ^referred  to,  S2i 

R  8.,  ifrt.  4232.— Duty  to  whistle, 
— ^referred  to.  906 

Gen.  Laws.  18  Legislature,  Act  of 
April  10.  1883.  penalty  for  over- 
charge.  6S 

R  8..  art  4258,— Penalty  for  over- 
charge,—Repeal.  652 

R.  8.,  art.  4257, — Overcharge  of 
rates,  655 

Act  of  May  6,  1882.  §  1,— Over- 
charge of  rates,  655 


Vermoni, 

R  L.,  §§  8859, 8871,— Damages  for  land  taken  by  railroad  :  acti(m,^fe- 
f  erred  to,  34 


R  8.,  §  1809,»Dat7  to  whistle  and  ring,— referred  tOb 


275 


Foreign. 
Canada, 


46  Vic.  ch.  24,  §  9,  D.  (O.), 
(amending  42  Vic. ,  ch.  9,  D. ,  §16), 
— Duty  to  fence,— construed,         157 

Ontario  :  R.  S.  O.,  ch.  174,  §  461, 
sub-sec.  13, — By-laws  to  regu- 
late height  of  fences,— referred 
to,  164 


Ontario:  45  Via,  ch.  28  (0.).^461, 
sub-sec.  (13a), — ^By-laws  ana  by- 
lawsagamst  barbed-wire  fences, 
— ^refened  to,  164 

Ontario:  46  Vic,  ch.  la  f  490. 
sub-sees.  15,  16  (O.), — ^Division 
fences  and  barbed-wire  fences ; 
by-laws  as  to, — referred  to,  164 


8T0CK. 

Preferred:  subscribers  for,  KM  to  have  taken  their  shares  upon  oonditions 
named  in  a  by-law  as  a  contract  between  themselves  and  the  corporation. 
Belfast  &  M.  L.  R.  R.  Co.  i^.  Belfast  (Me.).    736. 
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8T0CKH0LDSB8. 

See  DnnDBia)s. 

Mortgage  to  secure  ;vreferred  ahareholders  considered.    744  n. 

Preferred :  held,  not  creditors.    Belfast  &  M.  L.  R  R  Co.  v.  Belfast  (Me.). 

736. 
Where  majority  pursue  illegal  course  in  name  of  company,  aggrieved  share- 
holders may  loin  in  applying  to  equity  for  an  injunction.    New  York, 
L.  E.  &  W.  R.  R  Co.  V.  Barr  (N.  Y.)    745. 

8T0LEH  GOODS. 

Passenger  known  by  conductor  to  be  in  possesBion  of:  conductor  not  liable. 
Randlette  v.  Judkins  ^e.).    478. 

STOPPAGE  nr  TBAH8IT. 

Change  in  destination  of  freight  by  consignor.  683  n. 
Change  in  destination  of  freight  by  consignee.  688  n. 
Goods  billed  to  8t.  Louis  cannot  be  stopped  at  East  St.  Louis  by  consignee. 

Wabash,  St.  L.  &  P.  R  R.  Co.  v.  Jaggerman  (III).    680. 
Indorsement  of  bill  of  lading.    703  n, 

STBEET. 

See  HiQHWAT. 

SUBBOGATIOV. 

Common  carrier  subrogated  to  lien  of  United  States  on  ixnported  ffoods  for 
customs  duties,  when.    Guesnard  v.  Louisyille  &  N.  R  R.  Co.  (^a.).  691. 

STTNDAY. 

Injuries  to  employees  or  passengers  on  the  Sabbath.    434  n. 
Employee  negligently  inlured  while  repairing  track  on  Sunday;  held,  company 
liable.    Johnson  v.  Missouri  P.  R.  R.  Co.  (Neb.).    429. 

SVBPACE-WATEB. 

Drain  upon  ad jacenf  owner's  land:  no  lapse  of  time  gives  company  right  to. 

Cassidy  t).  Old  C.  R  R  Co.  (Mass.).    83. 
Drainage  law.    85  n, 

TAZATIOV. 

See  Damaqbs. 

Privilege  tax-law  construed  favorably  to  citizen.  Vicksburg  &  M.  R  R.  Co. 
«.  State  (Miss.).     729. 

"  Trading  car:"  car  containing  goods  suitable  for  wants  of  railroad  employees, 
and  which  are  furnished  to  them  in  payment  of  their  wages,  no  sales 
being  made  to  other  persons,  and  only  to  them  in  payment  of  their  wages, 
held  not  taxable  as  a  "trading  car."  Vicksburg  &  M.  R.  R  Co.  v. 
State  (Miss.).    729. 

TICKET. 

Admission  of  evidence  to  show  conditions  on  which  it  was  issued.    679  n. 

Commutation :  refusal  to  sell:  misconduct  by  passenger  in  refusing  to  pay  fare 
when  he  had  left  his  commutation -ticket  at  home  b^y  mista&e,  ooes  not 
justify  refusal  to  sell  such  passenger  a  commutation-ticket.  State  v, 
Delaware,  L.  &  W.  R  R.  Co.  (N.  J.).    470. 


i 
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TlCKET-^Cantinued: 

'  Discrimination :  •ompaby  most  sell  commutation-tickets  to  all  alike.  State  «l 
Delaware,  L.  &  W.  R.  R  Co.  (N.  J.).    470. 

Regulations  not  printed  on  same:  purdiaser  not  bound  to  make  inquiries 
about.    Penna.  R  R  Co.  «.  Spicker  (Pa.).    672. 

Sale  of  commutation-tickets  to  one  entitled :  mandamui  lies  to  compel.  State 
«.  Delaware,  L.  &  W.  R  R.  Co.  (N.  J.)    470.    - 

Unlimited  round-trip  excursion:  good  until  used,  unless  purchaser  penonally 
notified  to  the  contrary  when  he  bought  it.  Penna.  R  R.  Co.  v.  Spicker 
(Pa.).    672. 

Unlimited  excursion-ticket  offered  two  years  after  it  was  sold:  passenger 
elected  for  refusing  to  pay  fare:  hdd,  evidence  no%  admissible  to  show 
that  by  the  refi;ulation0  of  the  company  such  excursion-tickets  were  not 
good  for  travel  after  a  certain  date,^and  that  general  public  notice  of  such 
regulations  waa  given  in  the  ticket-office  where  ticket  was  sold  and  elae- 
where  by  posters,  circulars,  and  excursion-books,  it  not  being  offered  to 
show  that  direct  notice  of  such  regulation  was  jeiven  to  the  plaintiff  at 
the  time  he  purchased  the  ticket    Penna.  R  R  Co.  v.  Spicfter  (Fa.).  072. 


TSA7FIC. 

Division  of,  among  pooled  lines.    684  n, 
Yoliune  of,  as  a  reason  for  discrimination.    645  n. 


TBAIHDI8PATCXEB. 

General  manager  and  brakeman  not  co-servants  with«    FhiUipa  v,  Chieago» 

M.  &  St.  P.  R  R  Co.  (Wis.).    468. 
Whether  co-servant  with  train-men.    468  n. 

TBAIHS. 

Runi^lnff  one  behind  another  so  close  as  to  make  statutory  signals  al  ctYMsing 

useless.    Chicago  &  E.  I.  R.  R.  Co.  e.  Bogffs  (Ind.).    2^. 
.  Running  of:  diligence  to  be  observed  in,  not  cnanged  by  certain  sections  of 
(steorgia  code.    Central  R  R  Co.  v.  Hamilton  (Ua.).    207. 

TSE8PA88 

Entry  without  compensation  is  a,  when:  subsequent  agreement;  rights  under. 
149  n. 

Injury  to  personal  property:  declaration  must  describe  property.  Randlette 
V.  Judkins  (Me.).    478. 

Lies  against  railway  company  asserting  right-of-way  claim  to  land,  and  non- 
possession  by  railway  company  no  bar  to  suit.    148  n. 

Right  of  tenant  to  maintain  against  railwav  company.    183  n. 

Person  killed  while  wrongfully  on  track:  facts  considered,  company  not 
liable.    Rudd  v.  Richmond  &  D.  R  R  Co.  (Va.).    fXS, 

TBOYSE. 

Registered  letter:  theft  or  loss  of,  trover  not  a  proper  form  of  action  to  en- 
force liability  of  railroad  company  for.  Central  R.  R  &  B.  Go.  o. 
Lampley  (Ala.).    720. 

USAGE. 

Express  companies:  no  usage  compelling  railway  companies  to  employ. 
Express  (Jases,  U.  S.  Sup.  Ct.    545. 
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USE  OP  TSACK8. 
Compensation  for.    Cambridge  R  R.  Co.  o.  Charfes  R  8.  R  R  Co.  (Mass.). 


ipensatioi 
62,  64  n. 


VEBDICT. 

Conflict  of,  with  evidence  and  instruction :  reversal.    199  n. 

Excessive:  reversal  for,  where  excess  clearly  shows  jury  were  prejudiced. 


fiulf,  C.  &  S.  F.  R.  R.  Co.  t>.  Greenlee  (Tex.).    322. 
jitne 


Neither  general  nor  special;  and  not  sufficient  to  authorize  judgment.    Ryan 

fj.  Hays  (Tex.).    501. 
Special:  should  be  limited  to  case  made  by  pleadings  and  find  alV facts  proven 

under  issues.    Pittsburgh,  C.  &  St.  L.  R  R  Co.  v.  Adams  (Ind.).    408. 
Conclusions  of  \&w,  matters  not  in  issue,  etc.,  will  be  disregarded  in 

rendering  judgment.    Pittsburgh,  C.  &  St.  L.  R.  R  Co.  i7.  Adams  (Ind.). 

408. 
Special  verdict  not  inconsistent  with  general  verdict:  Tield,  that  latter  must 

stand.    Baltimore  &  O.  R  R  Co.  v.  Ro^an  (Ind.).    890. 

WAIVEE. 

License  by  landowner  to  enter  land,  not  a  waiver  of  objections  to  validity  of 
award.    Canne  v,  Minneapolis  &  St.  L.  R.  R  Co.  (Minn.).    127. 

Motion  to  set  aside  award,  not  a  waiver  of  objections  to  its  validity.  Canne 
V,  Minneapolis  &  St.  L.  R.  R.  Co.  (Minn.).    127. 

Of  right  to  damages,  by  permitting  company  to  take  land.    130  n. 

WATEBB. 

Overflowing  of  land:  company  having  right  of  eminent  domain  liable  for,  in 
Pennsylvania.  Edmundson  v.  Pittsburgh,  McK.  &  T.  R  R  Co.  (Pa.).  428. 

WOBDS. 

"  Household  goods:"  defined.    Smith  t.  Findley  (Kan.).    712. 

"Net  earnings"  defined.    Belfast  &  M.  L.  R  R  Co.  v.  Belfast  (Me.).    786, 

745  7».  , 

*'  Or*'  construed  as  a  conjunction  where  sense  of  statute  requires  it.    Canne 

V.  Minneapolis  Ss  St.  L.  R.  R.  Co.  (Minn.).    127. 

23  A.  &  E.  R  Cas.— 51 
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